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ns  taken  and  made  in  various  Departments  of  the  State,  anA  to  suWitute  Game. 

lolarations  in  lien  thereof,  and  for  the  more  entire  Suppression  of  volun- 


rf  and  extra-judicial  Oaths  and  Affidavits  ; '  and  to  make  other  Provisions  30  *  31  Viot.  c.  lir. 

:  the  Abolition  of  unnecessary  Oaths." 

Taken  and  received  before  me,  one  ^ 

of  Her  Majesty's  Justices  of  the  | 

Peace  for  the   said  County  of  ! 

at  in  the  said  f 

County,  this  day  of  j 

18    .  J 


)T  the  1  &  2  Will.  4,  c.  32,  a  most  material  alteration  of  the  game  i  &  2  Will.  4,  v 
•Vs  was  effected ;  for,  by  this  statute,  it  is  no  longer  requisite  that  a 
irty  should  be  qualified  to  kill  game ;  and  any  person  may  kill  it  on 
.king  out  a  certffloate  for  that  purpose,  subject  to  the  law  of  trespass ; 
lere  are,  however,  certain  restraints  on  tenants  killing  game  on 
.eir  lands.  Any  one  may  now  buy  or  sell  game  under  certain  restric- 
ts. Greater  facility  is  given  for  the  punishment  of  trespassers, 
ct'ons  for  penalties  are  put  an  end  to.  The  offence  of  night  poach- 
ig  remains  as  before  the  passing  of  this  statute. 

This  subject  may  be  conveniently  arranged  as  follows  : — 

I.  Bepeal  of  Statutes  ly  \  &  2  Will.  4.  c.  32,  <fcc.,  p.  742,  and  Ads 
'„  noil]  in  force. 

f.     II.   What  shall  he  deemed  Game,  p.  742. 

III.  Property  in  Game  in  General,  p.  742. 

IV.  Property  in,  and  Laws  as  to  Game  in  Franchised  Places,  p. 

744. 

V.  Property  in,  and  Laws  as  to  Game  in  Manors,  Warrens,  Decoys, 
Preserves,  and  Private  Grounds,  p.  748. 

VI.   Who  may  hill  or  take  Game.     Penalty,  &c.for  hilling  it,  &c,, 
without  being  authorised,  p.  753. 

VII.  Gamekeepers,- and  herein  of  the  Poiver  to  search  for,  seize,  and 
kill  Game,  &c.,  p.  757. 

VIII.   Certificate  to  be  taken  out,  and  consequences  of,  omission,  p.  762. 

IX.   WJien  and  how  Game  may  be  taken  and  killed,  c6c.,  p.  768. 
X.  Dealing  in  Game,  p.  769. 

XI.  Trespasses  in  pursuit  of  Game,  p.  772. 

XII.  Soldiers  Sporting,  &c.,  p.  784. 

XIII.  Recovery  and  application  of  Penalties,  under  the  1  &  2  Will.  4, 
c.  32. — Appeal. — Certiorari,  p.  784. 

XrV.  Protection  of  Persons  acting  in  execution  of  1  cfc  2  Will.  4,  c, 
32. — Limitation  of  Actions. — Tender  of  Amends,  &c.,  p. 
791. 

XV.'  Offence  of  Night  Poaching,  and  going  armed,  &c.,  against  9  Geo. 
.'■    4,  c.  69;  p.  791. 

XVI.  stealing,  (fee,  of  Deer,  Destroying  Park  Palings,  &c.,  Assault- 
ing Keepers,  &c.,  p.  800. 

XVII.  Killing,  &c.,  of  Hares  andConiesin  Warrens,  &c.,  p.  801. 

XVIII.  Laws  as  to  Swans,  p.  805. 

XIX.  Laws  as  to  Pigeons,  p.  806. 


XX.  Lhwsas  io^Wild  Duclcs,  Teal,  Widgeons,  &c.,  p.  806. 
XXI.  Laws  as  to  Noxious  Birds  or  Animals,  p.  806. 
1  &  2  wm.4,  c.  32.   XXII.  Forms,  List  of,  p.  807. 
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3.  Property  in 
game  in  general 


What  deemed 
game. 


I.  Mepeal  of  Statutes  tig  i  &  2  WiU.  4,  c,  32,  antt  acts  ncto 

in  force. 

Tte  statute  1  &  2  WiU.  4,  c.  32,  repealed  13  Eic.  2,  st  1,  c.  13 
22  Edw.  4,  c.  6 ;  11  Hen.  7,  c.  17 ;  19  Hen.  7,  o.  11 ;  14  &  15  Hen.  8, 
c.  11;  25  Hen,  8,  o.  11;  33  Hen.  8,  o.  6;  23  Eliz  c.  10;  2  Jao.  1 
c.  27  7  Jac.  i,  o.  11 ;  22  &  23  Car.  2,  c.  25 ;  4  W.  &  M.  c.  23  ,  5 
Ann.  c.  14 ;  9  Ann.  c.  25;  8  Geo.  1,  o.  19;  10  Geo.  2,  o.  32  ;  26  Geo.  2, 
c.  2 ;  28  Geo.  2,  c.  12  ;  2  Geo.  3,  o.  19  ;  13  Geo.  3,  c.  55 ;  13  Geo.  3, 
c.  80;  39  Geo.  3,  o.  34 ;  43  Geo.  3,  o.  112  ;  48  Geo.  3,  c.  93  ;  oO  Geo.  3, 
c.  67  ;  58  Geo.  3,  c.  75  ;  59  Geo.  3,  c.  102. 

The  statutes  now  in  force  are — 

9  Geo.  i,  c.  96,  ss.  1—9  (p.  792). 

1  &.2  Wm.  i,  c.  32,  s.  1  (p.  763) ;  ss.  3,  4  (p.  768) ;  s.  5  (P- 762), 
s.  6  (p.  744) ;  ss.  7,  8  (p.  752)  ;  s.  9  (p.  744)  ;  ss  10--12  (p 
762)  ;  ss.  13-16  (pp.  757,  758);  ss.  17.  18  (P- 769)  ;  ss.  21,  f 
(p.  770)  ;  s.  23  (p.  754)  ;  ss.  25-29  (pp.  770,  771)  ;  s.  30 
(p.  773)  ;  s.  31  (p.  775) ;  ss.  32-34  (p.  776) ;  s.  35  (p.  777) ; 
ss.  36-38  (p.  788) ;  s.  39  (p.  787)  ;  ss.  40-42  (p.  786)  ;  ss. 
43—45  (p.  789) ;  s.  46  (p.  777)  ;  s.  47  (p.  791). 

5  &  6  Will.  4,  c.  20,  ss.  20,  21  (pp.  771,  788). 

6  &  7  "Will.  4,  c.  65,  s.  8  (p.  784). 

2  &  3  Vict.  c.  36,  s.  4  (p.  770). 

3  &  4  Vict.  c.  24,  s.  3  (p.  779). 

4  &  5  Vict.  0.  35,  s.  82  (p.  749). 

7  &  8  Vict.  c.  29,  s.  1  (p.  793). 

11  &  12  Vict.  c.  29,  ss.  1—7  (p.  761). 

23  &  24  Vict.  c.  90,  ss.  1—19  (p.  763). 

24  &  25  Vict.  c.  91,  s.  17  (p.  767). 

c.  96,  s.  12—17  (p.  800)  ;    s.  99  (p. 
(p.  802) ;   s.  104  (p.  801) ;  ss.  105 


Property  in  game 
at  common  law. 


Tame  animals. 


ss.  106—112  (p.  803)  ;  s.  120  (p.  805). 
24  &  25  Vict.  c.  100,  s.  31  (p.  783). 
26  &  26  Vict.  c.  114,  ss.  1—6  (p.  778). 


.-_,  ,  s.  103 
112  (p.  803)  ; 


II.  Majat  stjall  lie  ieemelj  ©fame. 

By  section  2  of  the  1  &  2  Will.  4,  c.  32,  "  The  word  '  game '  shall 
for  all  the  purposes  of  this  act  he  deemed  to  include  hares,  pheasants, 
partridges,  grouse,  heath  or  moor  game,  black  game,  and  bustards." 

See  a  similar  enactment  contained  in  the  9  Geo.  4,  c.  69,  s.  13. 

As  to  woodcocks,  snipes,  quails,  landrails,  or  rabbits,  and  the  requi- 
site certificate  for  sporting  after  the  same,  see  post,  p.  763. 


Wild  animals. 


III.  ^topettg  in  ©fame  in  ©feneral. 

Before  we  take  notice  of  the  provisions  of  the  statute  of  1  &  2  Will.  4, 
c.  32,  made  for  the  preservation  of  game,  it  maybe  requisite  to  observo 
how  the  common  law  stood  herein;  which  depends  upon  the  dififereroe 
between  tame  and  wild  animals. 

The  tame  animals,  such  as  horses,  cows,  sheep,  and  the  like,  are  nach 
creatures  as  by  reason  of  their  sluggishness  and  unaptness  for  motion 
do  not  fly  the  dominion  of  mankind,  but  generally  keep  withiu.  the 
same  pastures  and  limits,  and  may  be  easily  pursued  and  overtaken, 
if  by  accident  they  should  escape ;  and  therefore  the  owner  hath  the 
same  kind  of  property  in  them,  as  he  hath  in  all  inanimate  chat'els, 
and  for  the  violation  thereof  m.ay  bring  an  action  of  trespass. 

The  wild  animals,  such  as  deer,  hares,  foxes,  and  such  like,  are  t.. 
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■which,  by  reason  of  their  swiftness  or  fierceness  fly  the  dominion  of  3,  Properly  m 
man;  and  in.  these  no  person  can  have  a  property,  unless  they  he  game  in  getieral 

tamed  or  reclaimed  by  him ;  and  as  property  is  the  power  that  a  man ^ 

hath  OYOr  any_  other  thing  for  his  own  use,  and  the  ability  that  he 
hath  to  apply  it  to  the  sustentation  of  his  being,  when  that  power 
ceaseth,  his  property  is  lost ;  and,  by  consequence,  an  animal  of  this 
kind,  which  after  any  seizure  escapes  into  the  wild  common  of  nature, 
and  asserts  its  own  liberty  by  its  swiftness,  .is  no  more  mine  than  any 
creature  in  the  Indies,  because  I  have  it  no  longer  in  my  power  or 
disposal.     (See  3  Bac.  Abr.  324.) 

Hence  it  appears,  that  by  the  common  law  every  man  had  an  equal 
right  to  such  creatures  as  were  not  naturally  under  the  power  of  man, 
and  that  the  mere  caption  of  or  seizure  created  a  property  in  them. 
By  immediate  taking  and  hilling  them,  they  belong  to  such  person  in  Taking  and  kilUDg 
the  same  manner  as  any  other  chattels,  and  cannot  be  taken  from  him ;  t^^^™- 
since  the  first  seizure  and  caption  was  sufficient  to  vest  the  property  of 
them,  in  him. 

Also  by  talcing  and  taming  them,  they  belong  to  the  owner,  as  do  Taking  and  taming 
the  other  tame  animals,  so  long  as  they  continue  in  this  condition,  *ii^™- 
that  is,  as  long  as  they  can  be  considered  to  have  the  mind  of  return- 
ing to  their  masters ;  for  while  they  appear  to  be  in  this  state,  they 
are  plainly  the  owner's,  and  ought  not  to  be  violated ;  but  when  they 
forsake  the  houses  and  habitations  of  men,  and  betake  themselves  to 
-the  woods,  they  are  then  the  property  of  any  man. 

Another  way  of  gaining  property  in  them  is  by  inolosure,  and  then  inclosing  them, 
the  beasts  must  be  understood  to  be  mine,  as  the  profits  of  the  soil 
itself  are ;  and  they  can  no  m.ore  be  taken  and  carried  off  than  any 
other  profits  of  the  land.  Therefore,  if  deer  be  inclosed  in  a  park  or 
paddock,  or  conies  in  a  field  or  warren,  they  become  so  much  a  man's 
own  that  no  one  ought  to  kill  or  take  them  away.  And  since  in  this 
case  it  is  the  inclosiu'e  that  retains  them,  (for  take  away  the  inclosiu-e, 
and  they  are  in  their  natural  liberty),  therefore  the  party  is  said  to 
have  a  right  as  he  hath  to  any  other  profits  there  inclosed,  and  a  dis- 
tinct and  independent  right  in  every  animal.  [Chit.  O.  L.  6,  7; 
Davies  v.  Powell,  Will.  Rep.  46  ;  3  Bac.  Ab.  325.) 

Another  way  of  gaining  property  in  them  is  on  account  of  their  own  Young  onos,  &a. 
inability,  as  when  birds  build  in  the  trees  upon  a  person's  land,  or 
rabbits  or  other  creatures  make  their  burrows  or  nests,   and  have 
young  ones  there,  in  which  case  he  has  a  qualified  property  in  the 
young  ones  tUl  they  can  fiy  or  run  away,  when  the  property  expires. 

Again  :  every  person  has,  by  the  common  law,  a  qualified  property  Ratione  soli. 
in  the  game  whilst  upon  his  own  private  ground,  ratione  soli;  and  if  a 
man  start  any  game  upon  his  own  ground,  and  foUow  it  upon  another's, 
and  kills  it  there,  though  a  trespasser  {post,  p.  772),  the  property  remains 
in  himself,  for  the  property  consists  in  the  possession,  which  posses- 
sion commences  by  the  finding  of  it  on  his  own  land,  and  is  continued 
by  the  immediate  pursuit.  {Keble  v.  Hickringle,  11  Mod.  75;  2  Bla. 
Com.  419.)  So,  if  a  stranger  starts  game  in  one  man's  chase,  park,  or 
free  warren,  and' hunts  it  into  another's  liberty,  the  property  continues 
in  the  owner  of  the  chase  or  warren,  this  property  arising  from  privi- 
lege, and  not  being  changed  by  the  wron^ul  act  of  a  mere  stranger. 
[Sutton  Y.  Moody,  1  Ld.  Baym.  251.)  Or,  if  a  man  starts  game  on 
'•nother's  private  ground,  and  kills  it  there,  the  property  belongs  to 
,  uipi  in  whose  ground  it  was  killed,  because  it  was  started  there,  the 
'pr-operty  arising  ratione  soli  {Sutton  v.  Moody,  1  Ld.  Batjm.  250.)  And 
iurBlades  v.  Higgs,  32  L.  J.  0.  P.  Ex.  Oh.  182,  the  court  decided  upon 
the  authority  of  Sutton  v.  Moody,  1  Ld.  Baym.  250,  and  Ld.  Lonsdale  . 
V.  Bigg,  I  H.&  N.  923,  that  where  wild  animals  are  both  started  and 
kped  upon  the  same  estate  they  are  the  absolute  property  of  the 
Landowner,  and  not  of  the  captor,  and  this  decision  was  afterwards 
Srmed  by  the  House  of  Lords,  11  H.  of  L.  cases.     Whereas,  if  alter 
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4.  Property  in,  being  started  there,  it  is  killed  on  the  ground  of  a  third  person,  the 

cmd  laws  as  to,  property  belongs  not  to  the  owner  of  the  first  grounds,  because  the 

gmne  infrmx-    property  is  local — nor  yet  to  the  owner  of  the  second,  because  it  was 

chised ploA^s,     not  started  on  his  soil;  but  it  vests  in  the  person  who  started  and 

killed  it,  though  guilty  of  a  trespass  against  both  owners.     {Button  v. 

Moodij,  1  Ld.  Jtaym.  251 ;  Churchward  v.  Studdy,  14  East,  247  ;  2  Bla. 

Com.  419.     See  Beacon,  G.  L.  38.     The  1  &  2  WiU.  4,  c.  32,  s.  7,^  (as 

we  shall  hereafter  see),  gives  to  the  landlord,  in  certain  cases,  a  right 

to  the  game,  in  exclusion  of  his  tenant,  {j>ost,  p.  752). 


1  &  2  Will.  4,  u.  32, 
SB.  6,  8,  9. 
In  geueral  every 
certificated  person 
may  kill  game. 

Statute  1  &  2 
Will.  4,  c.  32,  not 
to  affect  any  exist' 
ing  or  future 
agreements  re- 
specting game. 


nor  any  rights  of 
manor,  forest, 
chase,  or  warren. 


Act  not  to  affect 
King's  forest 
rightSj  &c. 


IV.  ^ropwtfi  in,  anir  EaiBS  as  to,  ©ame  in  dFtanci)tseti 

places. 

The  1  &  2  Will.  4,  o.  32,  s.  6,  authorises  every  person  to  kill 
game  if  he  has  taken  out  a  certificate,  subject  only  to  his  liability  for 
committing  any  trespass  in  pursuit  of  it;  and  sect.  8  provides,  "that 
nothing  in  this  act  contained  shall  authorise  any  person  seised  or  pos- 
sessed of  or  holding  any  land  to  kill  or  take  the  game,  or  to  permit 
any  other  person  to  kiH  or  take  the  game  upon  such  land,  in  any  case 
■whore,  by  any  deed,  grant,  lease,  or  any  written  or  parol  demise  or 
contract,  a  right  of  entry  upon  such  land  for  the  purpose  of  killing  or 
taking  the  game  hath  been  or  hereafter  shall  be  reserved  or  retained 
by  or  given  or  allowed  to  any  grantor,  lessor,  landlord,^  or  other  per- 
son -whatsoever ;  nor  shall  any  thing  in  this  act  contained  defeat  or 
diminish  any  reservation,  exception,  covenant,  or  agreement  already 
contained  in  any  private  act  of  Parliamemt,  deed,  or  other  writing 
relating  to  the  game  upon  any  land,  nor  in  any  manner  prejudice  the 
rights  of  any  lord  (a)  or  owner  of  any  forest,  chase  or  warren,  or  of 
any  lord  of  any  manor,  lordship,  or  royalty,  or  reputed  manor,  lord- 
ship, or  royalty,  or  of  any  steward  of  the  crown  of  any  manor, 
lordship,  or  royalty  appertaining  to  his  Majesty."     ( Vide  post,  p.  752.) 

Sect.  9.  "  Nothing  in  this  act  contained  shall  in  any  way  alter  or 
affect  the  prerogative,  rights,  or  privileges  of  his  Majesty,  his  heirs, 
or  successors,  nor  the  powers  or  authorities  now  vested  in  the  com- 
missioners of  his  Majesty's  woods,  forests,  and  land  revenues,  in  or 
relating  to  any  of  his  Majesty's  forests  or  the  boundaries  thereof,  nor 
in  or  relating  to  the  appointment  of  any  stewards,  gamekeepers,  or 
other  officers  of  any  of  his  Majesty's  forests,  parks,  or  chases,  or  of 
any  hundred,  honor,  manor,  or  lordship  being  part  of  the  possessions 
and  land  revenues  of  the  crown,  nor  the  rights,  privileges,  or  im- 
munities of  any  chief  justice  in  eyre  (6)  or  any  warden,  deputy 
warden,  or  lieutenant  of  any  of  his  Majesty's  forests,  or  any  rangers, 
verderers,  foresters,  master-keepers,  under-keepers,  or  other  officers 
of  or  in  any  such  forests,  parks,  or  chases,  or  of  any  person  entitled 
to  any  right  or  privilege  under  them  or  any  of  them,  nor  the  rights  or 
privileges  of  any  persons  holding  under  any  grants  or  purchases  from 
the  crown,  nor  give  to  any  lord  of  any  manor  or  manors  within  any 
forest  or  the  boundaries  thereof,  nor  to  any  other  person  whatsoever,  any 
privileges,  rights,  or  powers  within  any  such  forest,  park,  or  chase,  or 
the  boundaries  thereof,  which  he  did  not  possess,  or  to  which  he  was 
not  entitled  before  the  passing  of  this  act ;  but  that  all  the  aforesaid 
prerogatives,  immunities,  privileges,  rights,  and  powers  shall  remain 
as  if  this  act  had  not  been  made." 


{a)  By  sect.  2,  post,  p.  752,  n.  (c), 
the  term  includes  a  lady  of  a  manor, 
&c. 

(6)  By  the  57  Geo.  3,  c.  61,  the 
office  of  chief  justice  in  eyre,  north 
and  south  of  Trent,  was  abolished  on 


the  termination  of  the  then  existing 
interests,  and  the  duties  are  to  be 
performed  by  the  first  commissioner 
of  his  Majesty's  woods,  forests,  and 
land  revenues.     (Dcac.  G.  L.  12.) 
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The  franchises  or  royalties  relating  to  game  arer  ranked  inthefoUo'w-  4.  Property  in 
ing  order,  viz. — first,  a  forest — secondly,  a  free  chase — next,  a  park —  amd  laws  as  to, 
and,  lastly,  a  free  warren.  game  infran- 

chised  places. 


In  franchises. 
Forests. 


Forests.] — A  forest  (a)  is  a  certain  territory  of  woody  grounds  and 
fruitful  pastures,  privileged  for  -wild  beasts  and  fowls  of  forest,  chase, 
and  warren,  to  rest  and  abide  there  in  the  safe  protection  of  the 
Queen,  for  her  delight  and  pleasure ;  which  territory  of  ground  so 
privileged  is  meered  and  bounded  with  unremovable  marks,  meers, 
and  boundaries,  either  known  by  matter  of  record  or  by  prescription  ; 
and  also  replenished  with  wild  beasts  of  venery  or  chase,  and  with 
great  coverts  of  vert  for  the  succour  of  the  said  beasts  there  to  abide ; 
for  the  preservation  and  continuance  of  which,  there  are  particular 
officers,  laws,  and  privileges,  belonging  to  the  same,  requisite  for  that 
purpose,  and  proper  only  to  a  forest  and  to  no  other  place.  (Manw. 
143.) 

Vert  comprehends  every  thing  which  bears  green  leaves  in  the 
forest.     {Manw.  146.) 

And  the  lord  having  the  wood  in  the  tenant's  land,  which  is  still 
customary  in  many  manors,  was  originally  for  preservation  of  the  vert, 
for  the  sustentation  of  the  lord's  game  there. 

Beasts  of  forest  are  properly  hart,  hind,  buck,  hare,  hoar,  and  woK; 
but  legallj'  all  wild  beasts  of  venery  or  hunting  including  those  of 
chase  and  warren.     (1  Inst.  233.) 

As  to  the  hunting,  &c.  deer  in  forests,  see  post,  p.  800. 

PurlieM.'] — Purlieu  comes  from  the  French  pur,  clear,  entire,  and  Purlieu, 
exempt,  and  lieu  a  place;  that  is,  a  place,  entire,  clear,  or  exempt 
from  the  forest :  and  signifies  those  grounds  which  Henry  the  Second, 
Richard  the  Pirst,  or  King  John,  added  to  their  ancient  forests,  over 
other  men's  grounds,  and  were  disafforested  by  the  statute  of  charta 
deforesta.     {i  Inst.  303;  Maniu.  242.) 

But  nevertheless  the  purlieu,  as  to  some  purposes,  is  forest  still, 
and  is  disafltorested  as  to  the  particular  owners  of  the  land,  and  for 
their  benefit,  and  not  generally  to  give  liberty  to  any  man  to  hunt  the 
wild  heasts  and  spoil  the  vort.  And  if  those  beasts  escape  out  of  the 
forest  into  the  purlieu,  the  king  hath  a  property  in  them  still  against 
any  man  but  against  the  owners  of  the  woods  and  lands  in  which  they 
are ;  and  such  owners  have  a  special  property  in  them  ratione  loci,  but 
yet  so  that  they  hunt  them  fairly,  and  not  forestall  them  in  their 
return  towards  the  forest.     [Manw.  292.) 

But  a  purlieu  man  may  not  hunt  in  every  man's  lands  within  the 
purlieu,  but  in  his  own  lands  only ;  and  therefore  if  he  find  the  beasts 
of  the  forests  in  his  woods  or  lands  in  the  purlieu,  in  such  case  he  hath 
property  in  them  against  any  other  man  ratione  soli  (the  Queen  only 
excepted).  And  if  he  begin  the  hunting  in  his  own  lands,  then  by 
reason  of  that  property  he  may  pursue  his  hunting  through  any  man's 
woods  or  lands,  so  that  he  doth  not  enter  into  any  forest,  chase,  park, 
or  warren.  And  if  he  kill  the  beast  in  another  man's  land,  and  out  of 
such  privileged  place,  he  may  take  and  carry  away  the  same  by  reason 
of  the  first  property.  But  if  the  beast  recover  the  forest,  he  must 
call  back  his  dogs,  for  they  are  then  the  Queen's  wild  beasts  again. 
And  if  he  do  not  call  back  and  rebuke  his  dogs,  and  they  kiU  the 
beast  in  the  forest,  he  is  a  trespasser,  though  himself  never  came 
within  the  bounds  thereof.     But   if  in   hunting  towards   the  forest 

(a)  As  to  forests  in  general,  see  rights,  properly  so  called,  are  not 
Chit.  G.  L.  14  ;  Manwood,  tits.  grantable  to  a  subject.  {Attorney- 
Chase,  Forests ;  Com.  Dig.  Chase ;  General  v.  Marquis  DownsMre,  5 
Deacon,  G.  L.  43.     It  seems  forestal  Price,  269 ;   Manw.  Part  II.  c.  3,  4). 
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4.  Property  in,  the  dogs  fasten  on  it-  before,  it  is  within  the  bounds  thereof,  and  the 
and  laws  as  to,  dogs  still  hanging  on  axe  drawn  by  the  deer  into  the  forest, 
game  in  frail-  and  it  is  killed  there,  then  by  reason  of  the  first  property,  which 
ekised  places,     he  had  ratione  soli,  and  also  by  the  pursuit  and  possession  thereof 

" before  it  entered  the  forest,  he  may  lawfully  enter  and  take  it.  {Manvi. 

294.) 

Chase.  CTiose.]— A  chase  (fi-om  chasser,  to  chase)  is  a  privileged  place  for 

receipt  of  deer  and  beasts  of  the  forests,  and  is  of  a  middle  nature 
betwixt  a  forest  and  park.  It  is  commonly  less  than  a  forest,  andnot 
endowed  with  so  many  liberties,  as  officers,  laws,  courts,  and  yet  is  of 
a  larger  compass  than  a  park,  having  more  officers  and  game  than  a 
park.  Every  forest  is  a  chase,  but  every  chase  is  not  a  forest.  It 
differeth  from  a  park  in  that  it  is  not  inclosed ;  for  if  it  be  inclosed,  it 
is  a  good  cause  of  forfeiture ;  though  it  must  have  certa,in  metes  and 
bounds,  but  it  may  be  in  other  men's  grounds  as  well  as  in  one's  own. 
[Manw.  49,  174.) 

Beasts  of  chase  are,  the  buck,  doe,  fox,  marten,  and  roe.  {Manw. 
144.)  And  according  to  Lord  Ooke  all  beasts  of  venery  or  hunting  are 
beasts  of  chase.     {Co.  Lit.  23S,  a,,) 

Park.  Park.'] — A  park  (from  the  French  ■woiiparquer,  to  inclose)  is  a  large 

parcel  of  ground  privileged  for  wild  beasts  of  chase  by  the  Queen's 
grant,  or  by  prescription. 

A  park  must  be  inclosed ;  for  if  it  lie  open,  it  is  a  good  cause  of 
seizure  into  the  Gueen's  hands,  as  a  thing  forfeited ;  and  the  owner 
cannot  have  an  action  against  those  that  hunt  in  his  park,  if  it  lies 
open  {Id.) ;  sed  qucsre,  if  it  be  a  ground  of  forfeiture.  (See  Leicester's 
case,  Gro.  Jac.  765.) 

If  any  one  erect  a  park  without  the  Queen's  grant,  a  quo  warranto  may 
be  issued  and  the  park  destroyed.  {Bra.  Ah.  tit.  Action  sur  le  Statute, 
pi.  48.)  There  may  indeed  be  a  park  in  reputation  erected  without 
lawful  warrant,  and  the  owner  may  bring  his  action  against  persons 
killing  his  deer.     {Wood's  Inst.  207.) 

The  beasts  of  park  properly  extend  to  the  buck,  doe,  fox ;  but  in 
a  common  and  legal  sense  to  aU  the  beasts  of  the  forest. 

The  owner  or  keeper  of  a  lawful  park  may  shoot  any  dog  running 
after  deer  in  it.     (1  Saund.  84,  n.  3.) 

As  to  chasing,  &c.  deer  in  parks,  and  breaking  park  palings,  see 
post,  p.  801. 

Deer  in  a  park  shall  go  to  the  heir,  and  not  to  the  executor.  (1  Inst. 
8;  Bavies  Y.Powell,  priSes,46.)  But  they  may  be  so  tamed  and  reclaimed 
from  their  natural  wild  state  as  to  pass  to  the  executors  as  personal 
property,  although  confined  in  an  ancient  and  legal  park.  The  ques- 
tion whether  they  are  so  tamed  must  be  determined  by  the  nature 
and  state  of  the  animals,  the  place  in  which  they  are  kept,  and 
their  mode  of  treatment.  {Morgan  and  an.  v.  Ld.  Abergavenny,  8  G.  B. 
768.) 

Free  warren.  Free  Warren.'] — K  free  warren  is  a  place  privileged  by  prescription 

or  grant  of  the  Queen,  for  the  preservation  of  the  beasts  and  fowl  of 
the  warren,  ujz.,  hares,  conies,  roes,  partridges,  raUs,  quails,  pheasants, 
woodcocks,  mallards,  and  herons.  {Maniu.  44.  See  The  Attorney - 
General  v.  Parsons,  2  C.  6c  J.  279.) 

A  grant  by  the  Queen  of  free  wan-en  in  land  of  which  she  is  seised  in 
fee,  is  a  grant  of  free  warren  in  gross.  {Morris  v.  Dimes,  1  Ad.  &  E. 
654.) 

Pree  warren  cannot  be  parcel  of  a  manor,  and  therefore  wiU  not  pass 
by  a  grant  of  the  manor  with  the  appurtenances,  though  it  be  held 
with  the  manor.  {Id.)  A  warren  can  only  be  appertaining  to  a  manor 
by  prescription.     {Id.) 
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Free  warren  in  possession  of  wliich  a  grantor  is  seised  in  fee  will  4.  Property  m, 
not  pass  by  a  grant  of  a  manor  and  all  free  warren  (or  other  term  aird  laws  as  to, 
compretending  free  warren)  belonging  to  or  in  anywise  appertaining  game  m  fran- 
to  the  manor,  or  theroAvith  or  at  any  tim.e  theretofore  usually  held  and    chised  places. 

occupied  and  enjoyed,  or  accepted,  reputed,  deemed,  taken  or  known 

as  part,  parcel,  or  member  thereof.     {Id.) 

A  free  warren  may  lie  open,  there  being  no  necessity  of  inclosing  it. 
{Bead,  Game.) 

Conies  in  a  warren  shall  go  to  the  heir,  and  not  to  the  executor.  (1 
Inst.  8.) 

A  free  warren  is  not  forfeited  by  nonuser,  Co.  Lit.  2.  a.,  114.  b. ;  Ths 
case  of  Leicester  Forest,  Cro.  Jac.  155) ;  but  it  may  be  by  misuser. 
{Keilw.  148,  n. ;   Oro.  Eliz.,  548.) 

The  owner  of  a  free  warren  may  lawfully  kiU.  any  dog  which  is  used 
to  haunt  the  warren.  ( Wadhurst  v.  Damone,  Cro.  Jac.  45 ;  Wright  v. 
Bamscot,  1  Saund.  84,  n.  3;  Verer.  Lord  Cawdor,  11  Hast,  668.)  And 
see  further  as  to  such  powers,  post,  p.  760. 

An  action  Ues  for  hunting  in  a  free  warren,  though  no  game  be 
taken.  {Lord  Dacre  v.  Tebh,  2  Bla.  Bep.  1151 ;  Patrich  y.  Qreenway,  1 
Saund.  346  b ;  Merest  v.  Harvey,  5  Taunt.  442). 

Trespass  in  a  free  warren  will  not  lie  for  shooting  grouse.  {Luke  of 
Devonshire  v.  Lodge,  1  B.  &  C.  36.) 

Where  the  ownership  of  the  land  remain  in  the  lord  subject  to 
certain  several  rights  of  pasture  by  owners  of  cattle-gates,  the  lord 
may  maintain  trespass  against  any  of  the  cattle-gate  owners  for 
sporting  over  it  without  his  permission.  {Bigg  v.  Lord  Lonsdale,  1  H. 
&  N.  923.) 

By  the  48  Geo.  3,  c.  47,  a  private  enclosure  act,  after  directing  an 
allotment  to  the  lord  in  lieu  of  his  rights  in  the  wastes,  and  his 
rights  over  the  same,  save  and  except  as  thereinafter  excepted  and 
thereby  reserved  to  him,  an  allotment  of  the  residue  was  directed 
amongst  those  who  were  entitled  to  rights  of  common,  reserving  the 
rights  to  minerals ;  and  by  sect.  34,  it  was  provided  that  nothing  in 
the  act  was  to  defeat  or  lessen  the  interest  of  the  lord  for  the  time 
•being,  but  that  he  should  hold  and  enjoy  all  piscaries,  fishing,  hunting, 
hawking,  fowling,  and  all  beasts  and  birds  considered  as  game,  as 
amply  as  then  enjoyed  by  him.  The  court  decided  that  under  this 
clause  the  right  to  the  game  and  the  shooting  over  the  allotments 
was  reserved  to  the  lord.  {Lord  Leconfield  v.  Dixon,  L.  B.  3  Q.  B. 
30.) 

In  an  action  of  trespass  for  entering  a  free  warren,  and  which  is 
sustainable  even  against  the  owner  of  the  soil,  brought  before  the  3  & 
4  Vict.  c.  24,  (see  post,  p.  779),  it  was  held  that  the  plaintiff  was  entitled 
to  full  costs,  though  he  recovered  less  than  40«. ;  for,  as  observed  by 
Blachstoiie,  J.,  "In  actions  instituted  merely  for  breaking  free  warren, 
it  is  impossible  the  title  to  the  soil  can  ever  come  in  question ;  for 
though  both  may  concur  in  one  person,  yet  the  title  to  the  free  warren 
is  always  collateral  to  that  of  the  land ;  for  a  man  may  have  a  free  warren 
in  alieno  solo." 

General  Observations  on  Franchises  or  Boyalties  relating  to  Game.'] — It  General  observa- 
is  not  lawful  for  any  person  to  make  any  chase,  park,  or  warren,  in  fJancWses  or^^'' 
his  own  freehold,  or  elsewhere,  to  keep  in  it  any  wild  beasts  or  birds  royalties. 
of  forest,  chase,  park,  or  warren,  without  the  Queen's  grant  or  warrant 
so  to  do ;  and  if  any  man  do,  he  is  to  be  punished  in  a  qiw  warranto, 
and  the  franchise  to  be  seized  into  the  Queen's  hands.  {Manw.  56.)  In 
Bex  V.  Sir  William  Lowther  (2  Ld.  Baym.  1409),    it  was  moved  for 
leave  to  file  an   information  in  nature   of  a  quo  warranto  against 
Sir  William  Lowther,  to  show  by  what  authority  he  had  m.ade  and 
set  up  a  warren.     But  it  was  denied  by  the  court :    because  they  said 
it  was  of  a    private   nature   only.      And  the  like  motion  had  been 
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5.  Property  in,   denied  before,  in  the  case  of  the  Lord  Lisburn ;  and  see  ante,  p.  743, 
and  laws  as  to,    and  post,  p.  750. 

game  in  parti-  Twenty  years'  undisturbed  exercise  of  a  claim  of  chase,  free 
cular  places,  as  warren,  or  park,  would  always,  before  the  2  &  3  Will.  4  c.  71,  s. 
manors,  <tc.  2,  as  in  the  case  of  other  rights  to  real  property ,_  have  afforded  pre- 
sumptive  evidence  of  right  in  the  party  so  enjoying  it ;  and  see  now  that 
statute.  {Bealey  v.  Shaw,  6  East,  215 ;  Weld  v.  Hornby,  7  East,  199  ; 
OoodtitU  V.  Baldwin,  11  East,  488  ;  Yard  v.  Ford,  2  Saund.  175,  n.  2  ; 
and  see  Gray  v.  Bond,  2  B.  &  AM.  667 ;  Pickering  v.  Noyes,  4  B. 
&  C.  639.) 

Franchises  of  the  above  description  may  be  destroyed  by  a  reunion 
with  the  crown  from  which  they  issued,  or  by  the  surrender  of  the 
person  entitled  to  them,  or  by  his  forfeiture,  in  consequence  of  a,  breach 
of  trust  upon  which  they  were  granted,  as  iDy  misuser.  (3  Cruise,  301 ; 
Keilw.  148;  Cro.  Eliz.  548;  Bro.  Ah.  Warren,  tit.  Extinguishment.) 
Unity  of  possession  and  grant  does  not  destroy  the  prescriptive  right. 
(4  Inst.  318 ;  3  Dyer,  326.     See  Chit.  C.  L.  23.) 

A  person  may  have  common  in  a  chase,  as  well  as  in  the  forest,  but 
a  forest  is  governed  by  the  forest  law,  and  a  chase  and  park  by  the  com- 
mon law.     (4  Jms<.  314;  Manw.  51.) 

And  by  the  common  law  (says  BlacTcsfone),  no  person  is  at 
liberty  to  take  or  kill  any  beast  of  chase,  but  such  as  have  an 
ancient  chase  or  park ;  unless  they  be  also  beasts  of  prey.  (2  Bla. 
Com.  416.) 

If  I  find  a  pheasant  in  my  lands,  and  I  let  my  hawk  fly,  I  may  follow 
the  flight  into  another  man's  land  by  reason  of  the  flrst  property 
which  I  had  in  the  pheasant  ratione  soli ;  and  if  my  hawk  kill  the 
pheasant  in  another  man's  land,  I  may  enter  and  take  it,  by  reason  of 
that  property  and  pursuit ;  and  in  that  case,  I  shall  not  be  punished  as 
a  trespasser  for  taking  and  carrying  away  the  pheasant,  but  only  for 
entering  the  ground.  But  if  the  pheasant  fly  into  a  warren  (which  is 
a  privileged  place  for  birds  of  warren),  and  the  hawk  kill  it  there,  the 
falconer  shall  not  have  the  pheasant,  but  the  owner  of  the  warren. 
And  the  law  is  the  same  in  the  cases  of  all  wild  beasts  of  the  forest  and 
chase.     {^Maniv.  389.) 

If  conies  are  hunted  out  of  the  warren,  or  deer  out  of  the  park,  and 
the  warrener  or  parker  pursues  them,  he  may  retake  them ;  for,  in 
parks  and  warrens,  offioei's  are  established  by  authority  to  have  an 
eye  over  the  game,  and  to  keep  it  within  the  boundaries;  so  that  the 
property  is  not  altered  by  driving  it  out  of  the  inclosures,  unless  it  be 
also  out  of  the  pursuit  of  the  officers ;  for  as  long  as  he  that  is  thus 
trusted  doth  pursue  it,  it  is  not  in  its  natural  liberty,  but  is  stiU 
belonging  to  the  park  or  warren.   (3  Bac.  Ahr.  326.) 


V.  ^topettB  in,  an^i  Hatos  as  to,  €fame  in  iTOanots,  ffl2ftar- 
tens,  2B«ogs,  ^reserbes,  ana  ^tibate  ffirouniis. 

Manors  [a).  ] — There  are  but  very  few  privileges  with  respect  to 
game  in  manors,  and  those  piivileges  are  allowed  only  by  statute. 
(See  Chit.  O.  L.  23.)  The  lord  of  a  manor  cannot  sport  in  another's 
soil,  whether  a  freeholder  or  a  copyholder,  though  within  his  manor, 
without  being  subject  to  an  action  of  trespass.'  (2  Bla.  Com.  39,  419  ; 
Keble  v.  Hickringill,  11  Mod.  74  ;  and  see  Bourne  v.  Taylor,  10  East, 
181;  etper  Cur.,  in  Pickering  v.  Noyes,  i  B.  &  C.  639.) 

(«)  See  Doe  d.  Beck  v.  Heakin,  6  308  ;    Nichols  v.   Parker,    14  Fast, 

A.  &  E.  495,  as  to  what  is  evidence  381,   as  to  what  is  evidence  of  the 

of  a  manor ;  et  vide  post,  p.  759.    And  boundaries  of  a  manor, 
see  Brisco  v.  Lomax,   3  Nev.  &  P. 
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In  regard,  however,  to  the  waste  lands  within  the  manor,  the  lord  5.  Property  in 
has  the  right  of  sporting  over  them ;  but  his  right  is  not  a  mere  liberty ;   and  laws  as  to, 
it  is  a  right  enjoyed  by  him  in  respect  of  the  ownership  of  the  soil  game  m  parii- 
{OreatheadY.  Morley,  3  Scott,  N.  R.  538,  per  Tindal,  G.  J. );  and  he  has  cula/r  places,  as 
at  common  law  the  same  remedy  against  trespassers  as  if  such  lands     manors,  Ac. 
were  inclosed. 

By  the  1  &  2  Will.  4,  c.  32,  s.  10,  nothing  herein  contained  shall  1  &  2  WiU.  4,  0.  32, 
defeat  or  diminish  the  rights  or  privileges  which  any  lord  (a)  of  any  °'  •"'• 
manor,  lordship,  or  royalty,  or  reputedmanor,  lordship,  or  royalty,  or  any 
steward  of  the  crown  of  any  manor,  lordship,  or  royalty  appertaining 
to  his  Majesty,  may,  before  the  passing  of  this  act,  have  exercised  in 
or  over  such  wastes  or  commons ;  and  that  the  lord  or  steward  of  the 
crown  of  every  manor,  lordship,  or  royalty,  or  reputed  manor,  lord- 
ship, or  royalty,  shall  have  the  right  to  pursue  and  kill  the  game  upon 
the  wastes  or  commons  within  such  manor,  lordship,  or  royalty,  or 
reputed  manor,  lordship,  or  royalty,  and  to  authorise  {b)  any  other  person 
or  persons  who  shall  have  obtained  an  annual  game  certificate  to  enter 
upon  such  wastes  or  commons  for  the  purpose  of  pursuing  and  killing  the 
game  thereon. 

By  sect.  14,  lords  of  manors  may  grant  deputations.  (See  post,  p.  Y58.) 
Also  by  sect.  13,  lords  of  manors  are  empowered  to  appoint  and  au- 
thorise gamekeepers  to  preserve  and  kiU.  game  within  the  manor. 

The  lord  of  a  manor,  having  also  by  sect.  13  power  to  authorise  Power  of  the  lord 
his  gamekeeper  to  seize  all  such  dogs,  nets,  and  other  engines,  as  may  *°  ^^^®  "^^ss,  &c. 
be  used  within  the  manor  by  any  person  not  authorised  to  kill  game 
for  want  of  a  certificate,  has  authority,  as  it  would  seem,  to  make  such 
seizure  himself,  on  the  principle  of  omne  majus  continet  in  se  minus. 
But  neither  himself,  nor  his  gamekeeper,  has  any  right  to  seize  the 
dogs  of  a  person  who  has  a  certificate ;  and  stUl  less  to  destroy  them,  not- 
withstanding the  liability  of  their  owner  for  the  trespass.  (Fere  v.  Lord 
Cawdor,  1 1  Mast,  568,  post,  p.  760. )  With  respect,  however,  to  the  seizure 
of  dogs  used  by  persons  having  no  certificate,  it  seems  that  he  has  the 
same  right  to  destroy  such  dogs  as  a  magistrate  was  held  to  possess 
under  the  5  Anne,  c.  14,  in  regard  to  the  dogs  of  unqualified  persons. 
Kingsworth  v.  Bretton,  5  Taunt.  416 ;  Roy  v.  Duke  of  Beaufort,  2  Atk. 
190 ;  2  Bla.  Crnn.  417.)  For  the  13th  section  of  the  1  &  2  WiU.  4,  c. 
32,  authorises  the  seizure  of  the  dog,  for  the  use  of  the  lord  of  the 
manor ;  and  such  an  authority,  it  has  been  held,  implies  a  right  to 
destroy  it.     {Deac.  G.  L.  60,  post,  p.  760.) 

By  the  4  &  5  Vict.  c.  35,  s.  82,  intituled  "  An  act  for  the  Oommuta-  4  &  5  Vict.  u.  3 
tion  of  certain  manorial  rights  in  respect  of  lands  of  copyhold  and 
customary  tenure,  and  in  respect  of  other  lands  subject  to  such  rights, 
and  for  facilitating  the  enfranchisement  of  such  lands,  and  for  the 
improvements  of  such  tenure,"  it  is  enacted,  "  That  no  commutation 
under  this  act  shall  operate  to  affect  any  rights  of  lords  of  manors  to 
.escheats,  fairs,  markets,  appointments,  franchises,  royalties,  rights, 
liberties  and  privileges  of  chase  and  free  warren,  hunting,  hawking, 
fowling,  and  of  chasing  and  killing  game,  and  beasts  of  chase  and  free 
warren,  and  all  ancient  piscaries,  fisheries,  and  rights  of  fishing,  or 
any  rights  in  any  mines  and  minerals  or  quarries  within  or  under  the 
said  lands  and  hereditaments,  or  any  other  manorial  rights  whatever, 
unless .  expressly  commuted  under  this  act :  Provided  always,  that 
nothing  in  this  act  contained  shall  operate  to  authorise  or  empower 
any  lord  of  any  manor  to  enclose  any  common  or  waste  lands,  or  any 
part  thereof."  (See  a  similar  provision  in  sect.  48  of  15  &  16  Vict. 
c.  61,  an  Act  for  Extending  the  Acts  for  the  Commutation  of  Manorial 
Eights  and  the  Gradual  Enfranchisement  of  Copyholds.  (See  tit. 
Manor.) 

(a)    The    act    includes    ladies    of  (S)  See  post,  p.  762. 

manors,  &c.,  p.  752,  u.  (c). 
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5.  Property  in,  Hare  and  Eallit  PFcwrens.  J— Hare  and  rabbit  warrens,  not  bemg 
and  laws  as  to,  free  warrens,  have  not  any  peculiar  privileges  as  to  game,  except  tnose 
game  inparti-  given  by  statute. 

We  have  already  seen  such  a  warren  may  be  made  without  any 
licence  from  the  Queen.  (4m<e,  p.  746.)  A  person  may  keep  as  many 
hares  or  rabbits  as  he  likes,  though  they  may  be  injurious  to  his 
neighbour,  as  they  are  animals /erce  naturce,  and  as  he  has  no  interest 
in  them  when  oflf  his  land.  {3  Sac.  Air.  326;  Boulston  v.  Hardy,  5 
Sep.  105 ;  Hursley  v.  Wilkinson,  Cro.  Oar.  387.) 

Formerly  it  was  held  that  a  person  who  had  a  right  of  common 
might  kill  them  when  they  were  out  of  the  warren,  and  were  destroy- 
ing the  common ;  but  that  he  could  not  have  an  action  on  thecase 
against  the  lord,  for  that  would  have  created  a  multiplicity  of  actions. 
{Boulston  V.  Hardy,  Cro.  Eliz.  548;  Hadesden  v.  Oryssel,  Cro.  Jac. 
195;  Hursley  Y.  Wilkinson,  Cro.  Oar.  388.) 

But  it  was  also  held  that  if  the  lord  had  a  right  to  put  comes  upon 
the  common,  and  by  an  excess  in  the  number  surcharged  the  com- 
mon, and  by  the  number  of  burrows  made  by  the  conies  prevented  the 
commoner's  cattle  from  depasturing  the  common,  an  action  in  such 
case  was  the  proper  remedy,  and  that  the  tenant  might  not  of  his  own 
accord  fiU  up  the  burrows  and  remove  the  nuisance.  ( Cooper  v.  Marshall, 
1  Burr.  259.) 

By  1  &  2  "Will.  4,  c.  32,  s.  12,  the  tenant  of  land  is  empowered  to 
kill  rabbits  on  his  land,  and  he  may  authorise  persons  to  do  so  in  his 
behalf.  [Spicer  v.  Barnard,  28  L.  J.  M.  C.  176.)  But  he  may  not 
grant  leave  to  other  persons  to  sport  over  the  land.  (1  &  2  "Will.  4, 
c.  32,  s.  30.) 

As  to  the  offence  of  kiUing  &c.  hares  and  rabbits  in  warrens,  see^os#, 
p.  801. 

Decoys.] — ^A  decoy  is  a  place  set  apart  for  the  taking  of  wild  fowl, 
and  is  it  seems  so  far  a  privileged  place,  that  a  party  may  be  sued  for 
knowingly  firing  a  gun  or  making  a  noise  so  near  it  as  to  frighten 
away  the  fowl,  for  it  is  maintained  at  considerable  expense  and  trouble, 
and  is  a  means  of  carrying  on  a  trade.  (Kehle  v.  Hickringill,  11  East, 
574.)  And  in  the  case  of  Oarrington  v.  Taylor,  (11  East,  674,)  it 
was  held,  that  firing  at  wild  fowl,  to  kill  and  make  profit  of  them,  by 
one  who  was  at  the  time  in  a  boat  on  a  public  river  or  open  creek 
where  the  tide  ebbs  and  flows,  so  near  to  an  ancient  decoy  on  the  shore, 
about  200  yards,  as  to  make  the  birds  there  take  flight,  the  defendant 
having  before  fired  at  a  great  distance  from  the  decoy,  which  brought 
out  some  of  the  birds  from  thence,  though  he  did  not  fire  into  the  decoy 
pond,  was  evidence  of  wilful  disturbance  of  and  damage  to  the  decoy, 
for  which  an  action  on  the  case  was  maintainable  by  the  owner.  Such 
an  action  would  not  lie  for  frightening  rooks  from  a  rookery.  {Hannam 
V.  Mockett,  2  B.  &  C.  934.)  A  man  has  a  right  to  set  up  a  decoy  on 
his  own  ground,  notwithstanding  it  is  near  to  another  in  his  neighbour's 
land.     {Per  Holt,  C.  J.,  in  11  JEasf,  576;  Deac.  G.  L.  63.) 

Preserves  and  Private  Grounds.'] — Preserves  and  private  grounds  have 
no  peculiar  common-law  privileges  relating  to  the  game  within  them. 
It  has  therefore  been  held,  that  no  action  mil  lie  for  frightening  game 
from  a  preserve  against  a  person  who  shoots  near  it,  but  upon  his 
own  land.  {Oarrington  v.  Taylor,  11  East,  574,  n.  See  Deac.  O.  L. 
63.) 

We  have  abeady  seen  what  property  in  general  the  owner  of  a 
preserve  or  private  ground  has  in  the  game  therein.  {Ante,  p.  743.) 
Such  owner  has  in  general  a  property  in  the  game  ratione  soli  whilst 
upon  it,  and  if  started  and  killed  there  by  a  third  person,  such  property 
is  not  divested.  {Ante,  p.  743.)  But  it  would  be  otherwise  if  not  killed 
there.     {Churchward  v.  Studdy,  14  East,  247.) 


Rookery. 


Preserves  and 
private  grounds. 


Pi'operty  in  game 
by  the  common 
law. 
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THe  owner  of  land  in  his  own  occupation  may  in  general  proliibit  5.  Property  in, 

every  one  from  killing  game  thereon,  except  the  owner  of  a  chase  or  and  laws  as  to, 

free  warren,  or  him  to  whom  he  has  granted  the  right  to  do  so.  game  in  parii- 

The  occupier  of  a  private  ground  or  preserve  has  also  similar  rights  eular  places,  as 

by  the  common  law ;  but  these  are  narrowed  by  the  1  &  2  Will.  4,     manors,  cSic. 

c.  32.  

A  demise  or  grant  of  a  mere  right  of  hunting,  shooting,  or  fishing,  a  grant  of  a  mere 
or  the  like,  being  of  an  incorporeal  hereditament,  must  be  by  deed,  "s''*  *°  ^P°^ 
{Bird  v.  Eigginson,  2  A.  &  JE.  696 ;  Year-look,  11  Em.  1,  fol.  86 ;  see  '' 

Wichlxam  v.  EawJcer,  1  M.  &  W.  63,  per  Parhe,  B.) 

In  the  case  of  Overseers  of  Eilton  v.  Overseers  of  Bowes,  L.  R.  1  Q.  B. 
359,  where  the  rights  of  sporting  over  certain  lands  enclosed  by  act  of 
parliament  was  expressly  reserved  by  the  act,  and  vested  in  certain 
persons,  the  Court  of  Queen's  Bench  held  that  the  effect  of  the  act  was 
to  sever  the  right  of  shooting  from,  the  soil,  and  thus  to  make  the  right 
of  shooting  an  incorporeal  hereditament,  which  could  not  be  rated ;  but 
Blackhurn,  J.,  states  in  his  judgment,  ' '  If  the  facts  were  that  the  right 
were  still  attached  to  the  land,  and  the  shooting  were  let  to  a  third 
person,  the  effect  of  that  might  possibly  raise  some  nice  questions  as 
to  rating."  Again  in  Beg.  v.  Battle,  15  X.  J.  JSf.  S.  180,  where  the 
owner  and  occupier  of  land  let  the  right  of  sporting  over  it  and  the 
taking  of  game  upon  it  for  an  annual  rent,  the  sessions  found  that  the 
land  would  be  worth  221.  10s.  a  year  to  let  with  the  right  of  taking 
game  thereon,  and  ISl.  a  year  if  such  right  were  reserved  to  the  land- 
lord, and  the  Court  of  Queen's  Bench  decided  that  the  owner  and 
occupier  was  properly  rated  at  the  higher  rate,  because  the  right  to 
take  game  is  an  incident  to  th&.  occupation  of  the  land,  and  if  the 
occupier  takes  the  game  himself,  or  has  an  equivalent  for  it,  the  value 
of  the  land  is  enhanced  to  him  accordingly. 

One  may  give  leave  to  another  to  hunt  or  shoot,  by  parol,  (Id.);  But  parol  licence, 
and  the  licence  until  revoked  would  afford  a  good  justification.  ''■^  ^"'^'^  suffices. 

A  reservation  and  exception  (so  called)  of  the  liberty  of  hawking,  ■*-  reservation  or 
hunting,  fishing,  and  fowling,  is  not  legally  a  reservation  or  exception,  ^ant. ""' " 
but  a  privilege  or  right  granted  to  the  lessor.  {Boe  d.  Douglas  v.  Lock, 
2  A.  S  JE.  705.)  Therefore  where,  by  deed,  A.  and  B.  conveyed  to  D. 
and  his  heirs  certain  lands,  excepting  and  reserving  to  A.,  B.,  and  C, 
their  heirs  and  assigns,  liberty  to  come  into  and  upon  the  lands,  and 
there  to  hawk,  hunt,  fish,  and  fowl ;  it  was  held  that  this  was  not  in 
law  a  reservation  properly  so  called,  but  a  new  grant  by  D.  (who 
executed  the  deed)  of  the  liberty  therein  mentioned ;  and  therefore  it 
might  enure  in  favour  of  0.  and  his  heirs,  although  he  was  not  a  party 
to  the  deed.     [Wickham  v.  Eawker,  1  M.  &  W.  63.) 

If  there  be   a,  personal  licence  to  an  iadividual  to  hunt  at  his  what  rights  ac- 
pleasure,  he  cannot  take  away  to  his  own  use  the  game  killed,  or  go  quired  by  a  grant 
with  servants,  still  less  send  servants  to  kill  for  him,  or  assign  his  °'^  >'=™°^  °  ^p" 
licence  to  another :  but  if  the  person  is  meant  to  have  a  property  in 
the  game  which  he  kiUs,  it  is  otherwise ;  and,  therefore,  if  the  licence 
is  to  hunt,  kill,  and  carry  away,  he  may  hunt  with  servants,  or  by 
servants.   And,  e  converso,  ii  there  be  a  licence  for  him  and  his  servants 
to  hunt,  by  these  words,  "for  him  and  his  servants,"  shall  be  under- 
stood a  licence  of  profit ;  for  these  words  imply  that  the  grantee  hath  a 
property  in  the  thing  hunted,  because  that  by  such  a  licence  the  grantee 
may  justify  for  his  servant  to  hunt,  .which  is  more  than  a  licence  of 
■  pleasure.     {Ber-  Barke, .  B.,  in   WickJiam  v.  EawJcer,  ']  M.  &W.  78 ; 
Manwood,  108.) 

The  liberty  of  fowling  has  been  decided  in  one  case  to  be  a  profit  AUberty  "to 
a  prendre,  and  may  be  prescribed  for  as  such.     {Davies'  case,  3  Mod.  a" Jendre.  ^'^° 
246.     The  liberty  to  hawk  is  one  species  of  aucupium  (Manw.  c.  IS,  s.  10,  uberty  "  to 
p.  117),  the  taking  of  birds  by  hawks,  and  seems  to  follow  the  same  hawk." 
rule.     The  liberty  of  fishing  appears  to  be  of  the   same  nature ;  it 
implies  that  the  person  who  takes  the  fish,  takes  for  his  own  benefit ; 
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"  To  fish." 
"  To  hunt." 
"To  hawk,  hunt, 
fish  andfoTvl." 


"To  sport.'' 


1  &  2  Will.  4,  c.  32. 
Landlord  to  have 
the  game  under 
existing  leases 
except  in  certain 
case;?. 


xceptions. 


Act  not  to  affect 
existing  or  future 
agreements  re- 
specting game,  nor 
rights  of  manor, 
forest,  chase,  or 
warren  (a). 


Nov  to  affect 
cat  tie-gates  or 
right  of  common, 


it  is  common  of  fishing.  The  liberty  of  hunting  is  open  to  more 
question,  as  that  does  not  of  itself  import  the  right  to  the  animal  when 
taken  ;  and  if  it  were  a  licence  given  to  one  individual,  either  on  one 
occasion  for  a  time,  or  for  his  hie,  it  would  amount  only  to  a  mere 
personal  licence  of  pleasure,  to  be  exercised  by  the  individual  licensee. 
{WickJiam  v.  Hawker,  1  M.  &  W.  19;  per  Parke,  B.)  A  liberty  to 
hunt  over  premises  will  not  give  the  liberty  of  shooting  there.  {Per 
Oibhs,  0.  J.,  in  Moore  v.  Lord  Plymouth,  1  Taxmt.  627.)  A  grant  to  a 
person,  his  heirs  and  assigns,  of  free  liberty,  with  servants  or  otherwise, 
to  come  into  and  upon  lands,  and  there  to  hawk,  hunt,  fish,  and  fowl, 
is  a  grant  of  a  licence  of  profit,  and  not  of  a  mere  personal  licence  of 
pleasure;  and  therefore -it  authorises  the  grantee,  his  heirs  and  assigns, 
to  hawk,  hunt,  &c.  hy  his  servants,  &c.  in  his  absence.  _  Such  a  liberty, 
therefore,  is  a  profit  a  prendre,  within  the  Prescription  Act,  2  &  3 
Will.  4,  c.  71,  s.  2.  {Id. ;  Wickham  v.  Hawker,  supra;  Daviss'  case, 
3  Mod.  246.)  As  to  the  eflfeot  of  a  grant  to  one  and  his  heirs  of  a 
liberty  to  sport,  see  Pickering  v.  Noyes,  i  S.  &  O.  639. 

By  the  1  &  2  Will.  4,  c.  32,  s.  7,  in  all  cases  where  any  person  shall 
occupy  any  land  under  any  lease  or  agreement  made  previously  to  the 
passing  of  this  act,  except  in  the  cases  hereinafter  next  excepted,  the 
lessor  or  landlord  shall  have  the  right  of  entering  upon  such  land,  or 
of  authorising  any  other  person  or  persons  who  shall  have  obtained  an 
annual  game  certificate  to  enter  upon  such  land,  for  the  purpose  of 
killing  or  taking  the  game  thereon;  and  no  person  occupying  any 
land  under  any  lease  or  agreement,  either  for  life  or  for  years,  made 
previously  to  the  passing  of  this  act,  shall  have  the  right  to  kill  or 
take  the  game  on  such  land;  except  where  the  right  of  killing  the 
game  upon  such  land  has  been  expressly  granted  or  allowed  to  such 
person  by  such  lease  or  agreement,  or  except  where  upon  the  original 
granting  or  renewal  of  such  lease  or  agreement  a  fine  or  fines  shall 
have  been  taken,  or  except  where  in  the  case  of  a  term  for  years  such 
lease  or  agreement  shall  have  been  made  for  a  term  exceeding  21 
years. 

Sect.  8.  Nothing  in  this  act  contained  shall  authorise  any  person 
seised  or  possessed  of  or  holding  any  land  to  kiU.  or  take  the  game,  or  to 
permit  any  other  person  to  kill  or  take  the  game  upon  such  land,  in  any 
case  where,  by  any  deed,  grant,  lease,  or  any  written  or  parol  demise 
or  contract,  a  right  of  entry  upon  such  land  for  the  purpose  of  killing 
or  taking  the  game  hath  been  or  hereafter  shall  be  reserved  or  retained 
by  or  given  or  allowed  to  any  grantor,  lessor,  landlord,  or  other  person 
whatsoever;  nor  shall  anything  in  this  act  contained  defeat  or  diminish 
any  reservation,  exception  (6),  covenant,  or  agreement  already  contaiued 
in  any  act  of  Parliament,  deed,  or  other  writing  relating  to  the  game 
upon  any  land,  nor  in  any  manner  prejudice  the  rights  of  any  lord  (c) 
or  owner  of  any  forest,  chase,  or  warren,  or  of  any  lord  of  any  manor, 
lordship,  or  royalty,  or  reputed  manor,  lordship,  or  royalty,  or  of  any 
steward  of  the  Crown  of  any  manor,  lordship,  or  royalty  appertaining 
to  his  Majesty. 

Sect.  9  provides  that  the  act  shall  not  afiect  any  of  his  Majesty's 
forest  rights,  &c.     (See  ante,  p.  744.) 

Sect.  10.  Nothing  herein  contained  shall  be  deemed  to  give  to  any 
owner  of  cattle-gates  or  rights  of  common  upon  or  over  any  wastes  or 
commons  any  interest  or  privilege  which  such  owner  was  not  possessed 
of  before  the  passing  of  this  act,  nor  to  authorise  such  owner  of  cattle- 


(a)  As  to   such    rights,    see  ante, 
p.  744. 

(5)  See  ante,  p.  744. 
Term  "lord  of  (c)  By  sect.   2,     "  the  words  'lord 

Sdud6"'fe^o£    of  a  manor,  lordship,  or  royalty,  or 
manor,"  &c. 


reputed  manor,  lordship,  or  royalty,' 
shall  throughout  this  act  be  deemed 
to  include  a  lady  of  the  same  re- 
spectively." 
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gates  or  rigMs  of  common  to  pursue  or  kill  the  game  found  on  suoli  6.  Who  may 
wastes  or  commons ;  and  that  nothing  herein  contained  shall  defeat  or  kill  or  take 
diminish  the  rights  or  privileges  which  any  lord  (a)  of  any  manor,       game,  &c. 

lordship,  or  royalty,  or  reputed  manor,  lordship,  or  royalty,  or  any ~ 

steward  of  the  crown  of  any  manor,  lordship,  or  royalty  appertaining 

to  his  Majesty,  may,  before  the  passing  of  this  act,  have  exercised  in 

or  over  such  wastes  or  commons;  and  that  the  lord  or  steward  of  the  Lord  of  manor  to 

crown  of  every  manor,  lordship,  or  royalty,  or  reputed  manor,  lordship,  ^'^^J^^  "" 

or  royalty,  shall  have  the  right  to  pursue  and  kill  the  game  upon  the 

wastes  or  commons  within  such  manor,  lordship,  or  royalty,  or  reputed 

manor,  lordship,  or  royalty,  and  to  authorise  \anie,  p.  762)  any  other 

person  or  persons  who  shall  have  obtained  an  annual  game  certificate 

to  enter  upon  such  wastes  or  commons  for  the  purpose  of  pursuing  and 

kiUing  the  game  thereon. 

Sect.  11.  Where  the  lessor  or  landlord  shall  have  reserved  to  himself  Landlord,  having 
the  right  of  killing  the  game  upon  any  land,  it  shaU  be  lawful  for  Jfthl'"ime°  m?'* 
him  to  authorise  any  other  person  or  persons  who  shall  have  obtained  authorise  others^ 
an  annual  game  certificate  to  enter  upon  such  land  for  the  purpose  of  to  kiu  it. 
pursuing  and  killing  game  thereon  (&). 


VI.  3M1)0  mag  feiTl  or  tafee  O&ame ;  l^nalts,  ^c,  for  Ittllins 
ft,  &c.,  toitijout  ietng  autjoriiseli. 

By  the  common  law  any  person  might  kill  game  unless  in  the  par-  Who  are  autho- 
ticular  places  as  already  noticed  in  the  third  section  of  this  title,  anU,  ^^^^  *°  '^"'  ^^'^^' 
p.  742.  But  this  general  right  was  soon  taken  away  by  statutes,  which 
rendered  it  necessary  that  a  party  should  have  some  qualification  either 
in  respect  of  estate  or  personal  dignity.  These  statutes,  however,  have 
been  totally  repealed  by  the  1  &  2  WiU.  4,  c.  32,  s.  1,  and  by  this 
statute,  evRry  one  is  now  at  full  liberty  to  hill  game  on  his  own  land,  or 
on  that  of  another  person,  with  the  leave  of  the  person  entitled  to  tlie  game 
upon  the  land,  provided  he  talses  out  the  necessary  certificate  for  that 
purpose  ;  and  provided  he  be  not  an  occupier  of  the  land,  the  right  of 
killing  game  on  which  is  by  that  act  given  to  the  lessor  or  landlord  in 
exclusion  of  the  right  as  the  occupier,  or  where  such  exclusive  right  is 
especially  reserved  by,  or  granted  to,  or  belongs  to,  the  lessor,  landlord, 
or  some  other  person  other  than  the  occupier.  This  may  be  collected 
from  the  6th,  12th,  and  23rd  sections  of  that  act. 

Thus  by  the  1  &  2  Will.  4,  c.  32,  s.  6,  every  person  who  shall  have  Certificated  per- 
obtained  an  annual  game  certificate  (c)  shall  be  authorised  to  kill  and  ^™^  '"^'h^^t  t 
take  game,  subject  always  to  an  action,  or  to  such  other  proceedings  the  law  oJ  tres- 
as  are  hereinafter  mentioned  (d),  for  any  trespass  by  him  committed  in  pass, 
search  or  pursuit  of  game :  Provided  always,  that  no  game  certificate  Proviso  as  to 
on  which  a  less  duty  than  31.  13s.   6d.  is  chargeable  tinder  the  acts  gamekeepers, 
relating  to  game  certificates  shall  authorise  any  gamekeeper  to  kill  or 
take  any  game,  or  to  use  any  dog,  gun,  net,  or  other  engine  or  instru- 
ment for  the  purpose  of  killing  or  taking  game,  except  within  the 
limits  included  in  his  appointment  as  gamekeeper ;  but  that  in  any  Gamekeepers  not 


(a)  As  to  the  rights  of  the  lord  of  floates,"  which  words  are  to  he  con- 

the  manor,  see  arefe,  p.  748.  strued  to    mean    "licences    to  kill 

(i)   Vide  ante,  p.  761,  as  to  a  grant  game."     Pursuant  to  23  &  2i  Vict, 

of  a  right  of  sporting,  &o.  c.  90,  ».  6,  for  the  sum  of  SI.  13s.  6d. 

(c)  By  sect.  5  of  this  act,  post,  p.  mentioned  in  this  act,  must  now  be 

762,  it  is  not  to  affect  the  existing  substituted  the  sum  of  SI.,  see  the 

laws  respecting  game  certificates.  section,  post,  p.  765. 

By  the  23  &  24  Vict.  c.  10,  new  {d)  Post,  p.  772, 

duties  are  imposed  as  "  game  certi- 
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6.  Who  may    case  where  sucli  gamekeeper  shall  kiU  or  take  any  game,  or  use  any 
Tcill  or  take     dog,  gun,  net,  or  other  engine  or  instrument  for  the  purpose  ot  k"™g 
game,  &c.       or  taking  game,  beyond  such  limits  as  aforesaid,  he  may  be  proceeded 
,  .  „  ^.,,  , — —  against  under  this  act,  or  otherwise,  in  the  same  manner  to  aU  mtents 
to  act  beyond"'       ^^^  purposes  as  if  he  had  no  game  certificate  whatsoever,      (bee 
limits  of  appoint-   i^osf,  p.  758.)  j  •    t, 

ment.  Sect.  12.  Where  the  right  of  killing  the  game  upon  any  land  is  by 

Where  the  land-     this  act  given  to  any  lessor  or  landlord,  in  exclusion  of  the  right  of 
lf^i.*°-.l'^^  *'"'    the  occupier  of  such  land,  or  where  such  exclusive  right  hath  been  or 
Sexcinstorftte  shall  be  specially  reserved  by  or  granted  to,  or  doth  or  shall  belong  to, 
occupier,  the  oo-     the  lessor,  landlord,  or  any  person  whatsoever  other  than  the  occupier 
liable  to^^penalty  of  such  land,  then  and  in  every  such  case,  if  the  occupier  of  such  land 
for  killing  it.         shall  pursue,  kill,  or  take  any  game  upon  such  land,  or  shall_  give  per- 
mission to  any  other  person  so  to  do,  without  the  authority  of  the 
lessor,  landlord,  or  other  person  having  the  right  of  killing  the  game 
upon  such  land,  such  occupier  shall,  on  conviction  thereof  before  2 
justices  of  the  peace,  forfeit  and  pay  for  such  pursuit  such  sum  of 
money  not  exceeding  21.,  and  for  every  head  of  game  so  kiUed  or 
taken  such  sum  of  money  not  exceeding  II.,  as  to  the  convicting  jus- 
tices shall  seem  meet,  together  with  the  costs  of  the  conviction. 

Under  this  section  the  tenant  of  a  farm  has  the  right  by  himself  and 
his  servants  to  kiU  rabbits  upon  the  farm,  though  the_  right  of  sporting 
over  it  is  reserved  by  the  landlord,  because'  as  this  section  does  not  men- 
tion rabbits,  the  legislature  must  have  meant  that  the  tenant  should 
have  the  right  to  kill  them.     {Spicer  v.  Barnard,  28  L.  J.  M.  C.  176 ; 
Padu-ich  v.  King,  29  L.  J.  M.  G.  42.)    A  tenant  cannot  be  convicted 
under  this  section  upon  the  evidence  of  a  person  proving  that  he  had, 
by  permission  of  the  landlord,  the  exclusive  right  of  shooting  over  the 
land  and  actually  preserved  the  game  there ;  unless  it  be  proved  that 
such  permission  was  by  deed,  for  otherwise  he  faUs  to  prove  that  the 
right  of  shooting  belongs  to  him.     {Barker  v.  Davis,  34  L.  J.  M.  0. 
140.) 
Penalty  for  killing      Sect.  23.  If  any  person  shall  kill  or  take  any  game  {ante,  p.  742),  or 
wiSSit'^certifl-^  ^^®  ^^^  '^°S'  S^°'  ^^^'  °^  ether  engine  or  instrument  for  the  purpose 
cate.  of  searching  for  or  killing  or  taking  game,  such  person  not  being 

authorised  so  to  do  for  want  of  a  game  certificate,  he  shall,  on  convic- 
tion thereof  before  two  justices  of  the  peace,  forfeit  and  pay  for  every 
such  offence  such  sum  of  money,  not  exceeding  51.,  as  to  to  the  said 
justices  shall  seem  meet,  together  with  the  costs  of  the  conviction  : 
Penalty  to  i>e  Provided  always,  that  no  person  so  convicted  shall  by  reason  thereof 
cumulative.  i,g  exempted  from  any  penalty  or  liability  under  any  statute  or  statutes 

relating  to  game  certificates,  but  that  the  penalty  imposed  by  this  act 
shall  be  deemed  to  be  a  cumulative  penalty  (a). 

Upon  an  information  under  this  section  for  unlawfully  using  engines 
for  taking  game  without  a  certificate,  the  defendant  is  not  competent 
to  give  evidence,  this  being  a  criminal  proceeding  for  an  offence  punish- 
able on  sumi&aiy  convictions  within  the  14  &  15  Vict.  c.  99,  s.  3. 
(Cattell  V.  Ireson,  27  L.  J.  M.  0.  167.)  A  person  is  liable  to  the 
penalty  imposed  by  this  section  who  sets  a  trap  in  the  month  of  March 
to  take  pheasants  or  partridges,  the  penalty  imposed  by  this  section, 
and  sec  3  of  the  same  act  being  cumulative.  (Sanders  v.  Baldy,  14 
W.B.Q.B.m.) 
Enactment  should  This  being  a  penal  act  should  accordingly  be  construed  strictlv.  (See 
strie'tiy*™°'*  ffoy-i^oodv.  Horner.  5  B.  &  Aid.  317.) 

An  infant  subject    .   ^  minor  may  be  convicted  for  aU  offences  under  the  game  laws  :  he 
to  the  penalty.       IS  answerable  for  all  crimes,  offences,  and  trespasses,  when  he  is  of 


(a)  By  the  23  &  24  Vict.  c.  90,  game  by  any  means  whatever  without 
s.  i,  a  penalty  of  201.  is  imposed  having  first  taken  out  a  licence  under 
upon  any  person  taking  or  killing      such  act  or  paying  the  duty 


sufficient  age  to  distinguish,  moral  right  from   -wrong.      {GhrisUan,     6.   Who  may 
O.  L.  191.)   _  _  Tcill  or  take 

So  a  married  woman,  uncertificated,  may  be  convicted  of  an  offence      game,  &c. 
within  the  act.     (See  Christ.  Q-.  L.  191.)  Feme  covert 

In  the  case  of  Feshall  y.  Layton  (2  T.  JR.  712,  decided  before  the  1  &  several  persons 
2  Will.  4,  c.  32),  Jjord  Kenyan,  0,  J.,  said,  that  where  several  unquali- 
fied persons  offended  by  going  out  together  and  billing  a  hare,  only 
one  penalty  can  be  recovered,  though  the  prosecutor  has  its  election 
which  he  wiU  sue.  So,  in  the  case  of  £.  v.  Bleasdale  and  another  (4 
T.  B.  809),  which  was  a  conviction  on  the  repealed  stat.  5  Anne,  c. 
14,  s.  4,  for  using  a  greyhound  to  destroy  game  without  being  quali- 
fied, for  which  the  defendants  were  convicted  iu  51.  each,,  the  court, 
without  hearing  any  argument,  said  the  conviction  could  not  be  sup- 
ported, for  that  it  was  only  one  offence,  and  that  the  magistrates  should 
only  have  convicted  them  in  one  penalty ;  and  they  said  that  this 
point  had  been  several  times  decided,  in  Hardyman  v.  WhUacre  (a)  and 
in  other  cases :  and  the  conviction  was  quashed.  Therefore,  though 
several  persons  may  join  in  using  a  dog,  or  killing  a  hare,  &o.,  this  is 
but  one  offence,  for  there  is  in  reality  but  one  act  done  by  all ;  but  as 
there  is  some  difference  between  the  wording  of  the  present  enactment 
and  the  5  Anne,  c.  14,  s.  4,  this  is  not  free  from  doubt ;  it  might  be 
urged  that  "any  person"  may  mean  each  and  every  person.  At  all 
events,  if  each  were  using  a  gun  or  dog,  or  each  setting  a  snare,  they 
would  each  be  subject  to  a  penalty ;  because  each  would  then  be 
guUty  of  a  distinct,  separate,  and  substantive  act.  (See  Christ.  Q.  L. 
161.) 

To  catch  a  hare  in  a  wire  will  be  evidence  of  talcing  the  hare ;  although  CatoMng  a  hare 
the  hare  is  not  killed,  nor  even  taken  away  by  the  party  who  set  the  taWnglt  ° 
snare  to  catch  it.     [B.  v.  Olover,  R.  &  JR.  269.) 

As  to  what  is  an  using  of  a  gun  or  dog,  for  the  purpose  of  searching  what  an  using. 
for  or  killing  or  taking  game,  evidence  that  the  party  was  seen  walk- 
ing about  a  field  with  a  gun,  accompanied  with  a  pointer  or  setting 
dog,  apparently  in  quest  of  game,  will  be  sufficient  proof  that  he  used 
the  gun  for  the  purpose  of  killing  game,  and  the  dog  for  the  purpose 
of  searching  for  it.  (See  B.  v.  Kay,  Sess.  Gas.  88.)  So,  the  using  a 
gun  for  the  purpose  of  kiUing  game .  wiU  be  sufiiciently  established  by 
proving  that  the  party  was  beating  about  for  game,  and  was  observed 
to  fire  off  his  gun ;  or  that  he  pointed  his  gun  at  a  partridge,  though 
he  did  not  actually  fire  at  it.  {JR.  v.  JDavies,  6  T.  B.  177 ;  JEfeben  v. 
Hartley,  1  Chit.  Bep.  607.) 

In  Bex  V.  JDavies  (6  T.  B.  177,  decided  upon  the  repealed  stat.  5 
Anne,  c.  14,  s.  4),  where  the  evidence  stated  in  the  conviction  was, 
that  the  witness  was  satisfied  that  the  defendant  did  keep  and  use  a 
gun  to  kill  and  destroy  the  game,  from  the  circumstance  of  his  hearing 
a  gun  go  off,  and  observing  that  it  was  fired  by  the  defendant,  who  was 
then  walking  about  a  piece  of  ground  with  that  apparent  intent,  the 
court  afi&rmed  the  conviction.  Lord  Kenyan,  0.  J.,  said,  "It  is  suffi- 
cient in  convictions,  if  there  were  such  evidence  hefore  the  magistrate  as  in 
an  action  .would  he  sufficient  to  he  left  to  a  jury :  here  we  cannot  say  that 
there  was  no  evidence  of  the  fact  for  the  consideration  of  the 
magistrate." 

In  all  these  eases  the  justice  of  the  peace  himself  must  be  satisfied  '^^  justice  should 
of  the  intent,  from  the  pircumstances  stated  by  the  witness.     He  must  of  the  Uitent.  ^ 
be  satisfied  that  the  party  was  searching  for  or  in  pursuit  of  game, 
and  not  of  sparrows,  larks,  or  fieldfares.     Even  if  he  were  in  pursuit  of 
woodcocks,  snipes,  or  rabbits,  the  justice  would  have  no,  authority  to 
convict  under  1  &  2  WiU.  4,  c.  32. 


(a)  Bidl,  N.  P.  189.     This  case  of      reported  in  a  note  to  JBarnard  v. 
Hardyman  v.  Whitacre  is  more  fully       Oostling,  2  East,  673. 
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6.  Who  may  A  person  (who  has  a  certificate)  is  empowered  to  take  as  many  of 
kill  or  take  his  servants  or  other  uncertificated  persons  to  attend  him  as  he  thinks 
gaine,  tbc.       necessary,  and  for  the  purpose  of  assisting  him  in  raising  the  game, 

Z — Z without  subiecting    such  servants  or   uncertificated   persons   either 

tmrate^Ipers"or'"to  a  penalty  for  sporting  without  a  certificate  (see  stat.  23  &  24 
may  sport  with  or  Vict.  c.  90,  post,  p.  763),  or  to  a  penalty  under  the  1  &  2  Will.  4, 
fOToertificated  ^  32,  s.  23,  ante,  p.  754.  Thus,  in  Bex  v.  Taylor  (15  East,  460,  de- 
cided under  the  5  Anne,  c.  14,  now  repealed),  it  was  held  that  a, 
servant  who  went  out  coui'sing  with  his  master,  who  was  quali- 
fied, could  not  be  convicted  for  using  dogs  to  kill  and  destroy 
game."  And  in  Lewis  v.  Taylor  (16  JEast,  49),  it  was  held  that  an  un- 
qualified person  being  out  coursing  with  the  owner  of  greyhounds 
who  was  qualified,  althojigh  not  his  servant,  and  although  he  took  an 
active  part  in  the  sport,  was  not  liable  to  the  penalties  imposed  by  the 
now  repealed  act  of  5  Anne,  c.  14 ;  and  Lord  Ellenborough,  0.  J.,  said, 
"There  is  no  evidence,  against  this  defendant  upon  the  charge  of 
using  a  greyhound  for  killing  the  game.  This  is  not  a  solitary  amuse- 
ment, and  there  is  nothing  to  prevent  a  qualified  person  from  taking 
others  with  him  to  aid  him  in  the  pursuit  of  the  game ;  and  he  is  the 
person  using  the  dogs :  the  others  have  no  other  use  of  them  than  as 
his  servants,  and  contemplating  with  him  the  pleasure  of  the  chase. 
If  indeed  an  unqualified  man  used  his  own  greyhound  for  the  purpose 
of  sporting,  though  in  the  same  company  with  a  qualified  person,  the 
case  would  admit  of  a  different  consideration :  but  there  can  be  no 
ground  for  recovering  the  penalty  against  this  defendant,  who  went  out 
with  the  dogs  of  another  who  was  qualified,  and  which  other  was 
using  them  himself :  the  defendant's  picking  up  the  hare  after  it  was 
killed  is  no  using  of  the  dogs  to  kill  the  game." 

Under  the  repealed  statutes,  5  Anne,  c.  14,  s.  4,  and  9  Anne,  c.  25, 
it  was  decided  that  an  unqualified  person  was  not  liable  to  the  penal- 
ties imposed  upon  persons  taking  game  by  traps  or  snares  without 
being  duly  qualified,  when  such  taking  was  by  the  orders  of  some  one 
who  was  qualified,  and  on  whose  account  the  game  actually  was  taken. 
{B.  V.  Taylor,  15  East,  460;  Lewis  v.  Taylor,  16  East,  49;  Walker  r. 
Mills,  2  L.  &  B.  1;  Warneford  v.  Kendall,  10  East,  10.)  But  in  Ex 
parte  Sylvester,  9  B.  &  0.  61,  an  unqualified  servant  shooting  game  by 
order  of  and  with  his  master,  who  was  duly  qualified,  was  held  liable 
to  the  penalty  imposed  by  5  Anne,  c.  14,  Bayley,  J.,  saying,  "  That 
the  principle  upon  which  Lewis  v.  Taylor  and  B.  v.  Taylor  had  been 
decided  was  that  the  offence  charged  was  in  fact  the  act  of  the  owner 
and  master,  and  not  of  those  who  accompanied  him,  and  in  Walker  v. 
Mills,  the  trap  was  set  by  the  master's  orders  and  ia  his  presence,  and 
must  therefore  be  taken  to  have  been  set  by  him." 
What  deemed  Only  hares,  pheasants,  partridges,  grouse,   heath  or  moor  game, 

^™''-  black  game,  and  bustards  are  within  the  act,  ante,  p.  742.    Neither  this 

nor  the  former  act  includes  woodcocks  or  rabbits  as  game.  (See  per 
Ashhurst  J.,  in  BexY.  Thomson,  2E.B.18;  BexY.  Yates,  1  Ld.  Baym. 
151.)  But  woodcocks  and  rabbits,  snipes,  quails,  and  landrails,  are 
comprehended  under  the  23  &  24  Vict.  c.  90,  relating  to  taking  out 
game  certificates,  post,  p.  763. 
What  number  of        If  an  uncertificated  person  kiU  several  hares,  nartridees   &c    Csee 

?rktung"re"al'  ^«^- ^-  ^''*"'T.'a}'^  ^"'^^  ^^  '  ^"'•"'"^  ^-  «'»«-.  ^om.  274 ;  'Crepps  v. 

heads  of  game,  &c.  Derden,  towp.  646),  or  use  a  dog  and  also  a  gun,  (see  Bex  y  Lovett  4 
T.  B.  152;  BexY.  Blaney,  Andr.  240,)  upon  the  same  day,  he  is' it 
seems  only  hable  to  one  penalty  under  the  1  &  2  Will.  4  c  32  s  23 
{Deac.  G.  L.,  and  see  per  Orompion,  J.,  inB.  v.  /Sco«,'4  B  &  S  368  ) 
On  a  conviction  under  the  4:  &  5  Anne,  c.  14,  exception  was  taken  that 
the  person  was  charged  with  so  many  51.  as  he  had  kiHed  hares  in  the 
same  day ;  and  the  court  were  of  opinion  that  the  offence  for  which 
the  statute  gave  the  forfeiture  was  the  keeping  of  dogs  and  engines 
and  not  killing  the  hares.   In  a  subsequent  case,  {Bex  v.  Lovett  IT  B 
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152,)  also  decided  under  the  same  act,  Lord  Kenyan,  C.  J.,  said,  "  If  a  7.  Gamekee^pers, 
person  go  in  pursuit  of  game  with  a  dog  and  a  gun  on  the  same  day,     and  power  to 
he  can  only  be  convicted  in  one  penalty."  search,  &c.,for 

It  will  be  observed,  that  by  the  1  &  2  Will.  4,  c.  32,  s.  12  {ante,  p.  754),  ffa™"- 

the  occupier  of  land  not  entitled  to  the  game  is  subject  to  a  penalty ■ 

for  each  head  of  game  killed  by  him  or  others  with  his  permission.  And 
that,  by  other  sections  of  the  same  act,  a  penalty  is  imposed  for  every 
head  of  game  killed,  &c.,  out  of  season,  &c.  (See  ss.  3,  4,  25,  27,  »o.s*, 
pp.  769,  771.) 

A  defendant  may  be  convicted  of  several  penalties  in  the  same  con-  Several  penalties 
viction.    {Rex  y.  Swallow,  9,  T.  R.2%'i.)  in  same  convlo- 

^  '  tion. 

How  far  offence  punishable  by  indictment.'] — In  B.  v.  Buck,  (2  Stra.  How  far  pimiah- 
679,)  the  Court  of  King's  Bench  held,  that  an  indictment  could  not  be  ^^^^  '"^'""^ 
supported  for  killing  a  hare  without  a  qualification,  the  5  Anne,  c.  14, 
having  appointed  a  summary  proceeding  before  justices  of  the  peace ; 
nor  was  it  an  indictable  offence  to  have  nets  or  guns  in  possession  to 
kiU  game.  (-B.  v.  Toimiing  and  others,  Andr.  303.)  The  same  doctrine 
would  be  applicable  to  an  oflfenoe  against  the  1  &  2  Will.  4,  c.  32. 

And  although  for  some  purpose  several  persons,  by  associating  in  conspiring  to  kill 
the  commission  of  an  illegal  act,  may  become  indictable  for  a  conspi-  game,  &c. 
racy,  yet  several  persons  cannot  be  indicted  at  common  law  for  con- 
spiring simply  to  kill  game ;  and  therefore  in  R.  v.  Turner  and  others, 
(13  East,  228,)  where  the  defendants  resolved  to  go  into  a  preserve,  or 
place  set  apart  for  the  protection  of  hares,  with  arms  by  night,  and 
take  and  carry  away  hares,  which  they  accordingly  did,  it  was  held, 
they  could  not  be  indicted  for  it  as  for  a  conspiracy.     Lord  Ellen- 
borough,  0.  J.,  there  said  he  should  be  sorry  to  have  it  doubted,  whe- 
ther persons  agreeing  to  go  and  sport  upon  another's  ground,  in  other 
words,  to  commit  a  civil  trespass,  should  be  thereby  in  peril  of  an 
indictment  for  an  offence  which  would  subject  them   to  infamous 
punishment. 

As  to  the  offence  of  night  poaching  against  9  Geo.  4,  c.  69,  see  jiost.  Night  poaching, 
p.  792.    As  to  stealing  deer  and  hares,  &c.,  seejposf,  pp.  800,  801.  *<=, 


VII.  ©amefeefpers,  airt  i&mm  of  tf)e  ^otoet  to  Search  for, 
3:)ti\t,  anti  iStU  J^aws  anti  otf)er  (Same,  ^c. 

By  1  &  2  Will.  4,  c.  32,  s.  13,  it  shall  be  lawful  for  any  lord  (a)  of  a  Lords  of  manor, 
manor,    lordship,  or  royalty  (6),  or  reputed   manor  (c),   lordship,  or  *"■  ™j^y  ^pp"™' 
royalty,  or  any  steward  of  the  crown  of  any  manor,  lordship,  or  roy-  ^'*™°  eeperstn,. 
alty  appertaining  to  his  Majesty,  by  writing  under  hand  and  seal,  or 
in  case  of  a  body  corporate,  then  under  the  seal  of  such  body  corpo- 
rate, to  appoint  one  or  more  person  or  persons  as  a  gamekeeper  or 
gamekeepers  to  preserve  or  hill  the  game  within  the  liniits  of  such 
manor,  lordship,  or  royalty,  or  reputed  manor,  lordship,  or  royalty, 
for  the  use  {d)  of  such  lord  or  steward  thereof,  and  to  authorise  such 
gamekeeper  or  gamekeepers  within  the  said  limits  to  seize  and  take 

(a)  The  repealed  acts  relative  to  it  was  held  that  this  amounted  to  a 
the  appointment  of  gamekeepers  are  negative  of  the  existence  of  a  re- 
the  22  &  23  Car.  2,  c.  25,  s.  2  ;  5  pnted  manor.  (Bush  v.  Green,  4 
Anne,  c.  \i,  s.  4  ;  and  9  Anne,  c.  25,  Bing.  N.  G.  41.) 

g.  1.-  (d)  Where  a  gamekeeper  kills  game 

(b)  As  tp  what  manor,  lordship,  or  within  the  manor  of  his  principal,  tlie 
royalty  is  sufficient,  see  post,  p.  759  ;  presumption  is  that  the  killing  was 
as  to  the  rights  of  the  lord,  see  ante,  for  the  use  of  his  principal ;  as,  where 
p.  748.  an  act  may  be  lawful  or  unlawful,  the 

(c)  Where  the  defendant  pleaded  law  presumes  lAie  former  until  the 
that  he  had  been  deputed  gamekeeper  contrary  be  shown.  {Spurrier  v. 
by  the  lord  of  a  manor,  and  the  jury  Vale,  10  East,  413.) 

negatived  the  existence  of  a  manor. 
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and  power  to 

searchf  cfcc,  for 

game. 

1  &  2  WiU.  4,  c.  ,32. 

Power  of  game- 

8  in  manors. 


Lords  of  manors, 
&c.  may  grant 
deputations. 


Appointment  of 
gamekeepers  in 
Wales. 


Appointments  of 
gamekeepers  to 
be  registered  with 
clerk  of  peace. 


for  tlie  use  of  suci  lord  or  steward  aU  such  dogs,  nets,  and  otlier 
engines  and  instruments  for  the  killing  or  taking  of  game,  as  sliaU  be 
used  witMn  tlie  said  limits  by  any  person  not  authorised  to  koU  game 
for  want  of  a  game  certificate  (post,  p.  765). 

In  Doddle  v.  Hidon,  17  Z.  T.  N.  S.  549,  an  appeal  from  the  county 
court  of  Derbyshire,  it  appeared  that  the  respondent  was  found  on 
Sunday  with  a  gun  poaching  upon  lands  forming  part  of  a  manor. 
The  appellant,  a  gamekeeper,  duly  appointed  for  the  manor,  took  the 
respondent's  gun  from  him,  whereupon  he  brought  an  action  of  trover 
in  respect  thereof  The  Court  of  Exchequer  held  that  under  this  sec- 
tion there  was  no  right  to  take  the  gun,  that  word  being  used  in  pre- 
Yious  section  of  the  act  but  left  out  here. 

Sect.  14.  It  shall  be  lawful  for  any  lord  of  a  manor,  lordship,  or 
royalty  {post,  p.  759),  or  reputed  manor,  lordship,  or  royalty,  or  any 
steward  of  the  crown  of  any  manor,  lordship,  or  royalty  apper- 
taining to  his  Majesty,  to  appoint  and  depute  any  person  what- 
ever, whether  acting  as  a  gamekeeper  to  any  other  person  or  not, 
or  whether  retained  and  paid  for  as  the  male  servant  of  any  other 
person  or  not,  to  be  a,  gamekeeper  for  any  such  manor,  lordship,  or 
royalty,  or  reputed  manor,  lordship,  or  royalty,  or  for  such  division  or 
district  of  such  manor,  lordship,  or  royalty,  as  such  lord  or  steward  of 
the  crown  shall  think  fit,  and  to  authorise  such  person,  as  game- 
keeper, to  kill  game  within  the  same  for  his  own  use  or  for  the  use  of 
any  other  person  or  persons  who  may  be  specified  in  such  appoint- 
ment or  deputation,  and  also  to  give  to  such  person  all  such  powers  and 
authorities  as  may  by  virtue  of  this  act  be  given  to  any  gamekeeper  of 
a  manor ;  and  no  person  so  appointed  gamekeeper,  and  empowered  to 
kill  game  for  his  own  use  or  for  the  use  of  any  other  person  so  spe- 
cified as  aforesaid,  and  not  killing  any  game  for  the  usa  of  the  lord  or 
steward  of  the  crown  of  the  manor,  lordship,  or  royalty,  or  reputed 
manor,  lordship,  or  royalty,  for  which  such  deputation  or  appoint- 
ment shall  be  given,  shall  be  deemed  to  be  or  shall  be  entered  or  paid 
for  as  the  gamekeeper  or  male  servant  of  the  lord  or  steward  making 
such  appointment  or  deputation,  any  thing  in  any  act  or  acts  con- 
tained to  the  contrary  notwithstanding. 

Sect.  15.  It  shall  be  lawful  for  every  person  who  shall  be  entitled 
to  kill  the  game  upon  any  lands  in  Wales  of  the  clear  annual  value  of 
oOOl.,  whereof  he  shall  be  seised  in  fee  or  as  of  freehold,  or  to  which 
he  shall  otherwise  be  beneficially  entitled  in  his  own  right,  if  such 
lands  shall  not  be  within  the  bounds  of  any  manor,  lordship,  or 
royalty,  or  if,  being  within  the  same,  they  shall  have  been  eiuEran- 
chlsed  or  alienated  therefrom,  to  appoint,  by  writing  under  his  hand 
and  seal,  a  gamekeeper  or  gamekeepers  to  preserve  or  kiU  the  game 
over  and  upon  such  his  lands,  and  also  over  and  upon  the  lands  in 
Wales  of  any  other  person,  who,  being  entitled  to  kiR  the  game  upon 
such  last-mentioned  lands,  shall  by  hcence  in  writing  authorise  him 
to  appoint  a  gamekeeper  or  gamekeepers  to  preserve  or  kill  the  game 
thereupon,  such  last-mentioned  lands  not  being  within  the  bounds  of 
any  manor,  lordship,  or  royalty,  or  having  been  enfranchised  or  alien- 
ated therefrom :  and  it  shaU  be  lawful  for  the  person  so  appointing  a 
gamekeeper  or  gamekeepers  to  authorise  him  or  them  to  seize  and 
take,  for  the  use  of  the  person  so  appointing,  upon  the  lands  of  which 
he  or  they  shaU  be  appointed  gamekeeper  or  gamekeepers,  all  such 
dogs,  nets,  and  other  engines  and  instruments  for  the  killing  or  taking 
of  game  as  shall  be  used  upon  the  said  lands  by  any  person  not 
authorised  to  kiU  game  for  want  of  a  game  certificate. 

Sect.  16.  No  appointment  or  deputation  of  any  person  as  a  game- 
keeper by  virtue  of  this  act  shall  be  vaUd,  unless  and  until  it  shaU  be 
registered  with  the  clerk  of  the  peace  for  the  county,  riding,  division 
liberty,  franchise,  city,  or  town  wherein  the  manor,  lordship  or 
royalty  or  reputed  manor,  lordship,  or  royalty,  or  the  lands,  shsSi  be 
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situate,  for  or  in  respect  of  -which,  such  person  shall  have  been  ap-  7.  Gamekeepers 
pointed  gamekeeper;  and  in  case  the  appointment  of  any  person  as     and  power  to' 
gamekeeper  shall  expire  or  be  revoked,  by  dismissal  or  otherwise,  search,  &c.,fm- 
all  powers  and  authorities  given  to  him  by  virtue  of  this  act  shall          game. 
immediately  cease  and  determine.  — 

Sect.  6.  No  game  certificate  on  which  a  less  duty  than  Zl.  133.  M.  (a)  1  ^^y"'-*'  "-SS- 
is  chargeable  under  the  acts  relating  to  game  certificates  shaU  autho-  s™h  beyond  tto 
rise  any  gamekeeper  to  kill  or  take  any  game,  or  to  use  any  dog,  gun,  limits  of  his 
net,  or  other  engine  or  instrument  for  the  purpose  of  killing  or  taking  appointment, 
game,  except  within  the  limits  included  in  his  appointment  as  game- 
keeper ;  but  that  in  any  case  where  such  gamekeeper  shall  kill  or  take 
any  game,  or  use  any  dog,  gun,  net,   or  other  engine  or  instrument 
for  the  purpose  of  killing  or  taking  game,  beyond  such  limits  as  afore- 
said, he  may  be  proceeded  against  under  this  act,  or  otherwise,  in  the 
same  manner  to  all  intents  and  purposes  as  if  he  had  no  game  certifi- 
cate whatsoever,     iyidt'pod,  p.  761). 

Sect.  31  {^yod,  p.  775)  empowers  gamekeepers,  under  certain  oircum-  Power  over  tres- 
stauoes,  to  arrest  trespassers  in  pursuit  of  game.  passers. 

Sect.  36  empowers  gamekeepers  to  take  game  from  trespassers.  (See 
'post,  p.  777). 

The  regulations  as  to  the  gamekeeper's  certificate  wiU  be  found  ^osi.  Gamekeeper's 
p.  7do]. 

The  lord  of  a  hundred  or  wapentake  cannot,  it  seems,  grant  a  depu-  "Wiiat  manor,  &.a. 
tation  to  a  gamekeeper.     {Lord  Aylesbury  v.  PaUison,  Dougl.  28 ;   Com.  "F  ^'^  *°'  ^"■'®" 
Dig.  Justices  0/ the  Peace  (B.),  46;  Peac.  Cr.  L.  24.) 

A  college  or  corporation  may.     {Spurrier  v.  Vale ;  10  East,  413.) 

In  an  action  for  penalties  for  killing  game,  to  which  an  appoint- 
ment under  the  now  repealed  stat.  5  Anne,  c.  14,  by  a  lord  of  the 
manor,  was  pleaded  as  an  exemption,  the  Court  of  King's  Bench 
decided  that  the  true  question  was,  not  whether  the  gamekeeper  acted 
boriA  fide,  but  whether  the  person  under  whose  deputation  he  acted 
had  any  colourable  title  to  the  manor  or  not ;  and  that  in  such  a  case, 
evidence  of  real  title  is  admissible  to  rebut  the  presumption  of  colour- 
able title.  "Where,  therefore,  the  only  evidence  of  colourable  title  to 
the  manor  was  the  appointment  since  1806  of  two  gamekeepers,  evi- 
dence of  actual  title  was  held  to  be  admissible,  both  for  the  purpose  of 
repudiating  the  colourable  title,  and  also  of  showing  that  it  was  within 
the  knowledge  of  the  plaintiflF  that  manorial  rights  had  been  openly 
exercised  by  others,  and  that  he  had  no  ground  of  claim  whatever. 
{Hunt  V.  Andrews,  Z  B.  &  Aid.  341).  If  there  be  no  colourable  title, 
or  if  the  presumption  of  it  be  rebutted,  the  penalties  of  the  game  laws 
will  attach  upon  the  gamekeeper,  and  the  circumstance  of  his  acting 
hand  fide  will  constitute  no  defence.  {OalcraftY.  Gibbs,  4  T.  B.  681 ;  5 
T.  B.  19,  8.  G. ;  WetUrall  v.  Hall,  CaM.  230.)  _  Showing  a  seisin  in 
fact,  and  the  exercise  of  manorial  rights,  is  evidence  of  a  colourable 
title.  {Blrnit  v.  Grimes,  4  T.  B.  682).  Eeputation  is  not  evidence  of 
the  existence  of  a  manor,  without  a  foundation  being  first  laid.  {Rush- 
worth  y.  Craven,  1  Mac.  &  Y.  417.)  Books  preserved  in  the  oflice  of 
the  clerk  of  the  peace,  containing  enrolments  of  ancient  deputations  of 
gamekeepers  for  a  certain  manor,  are  admissible  in  evidence  to  show 
that  those  persons,  who  caused  the  enrolments  to  be  made,  had  exer- 
cised rights  as  lords  of  the  manor ;  and  they  are  admissible,  without 
proof  that  the  original  deputations  have  been  lost,  or  that  the  game- 
keepers named  in  them  have  acted  under  their  authority.  {Hunt  v. 
Andrews,  3  B.  &  Aid.  341.  See  Deacon,  0.  L.  25.)  And  see  further, 
Doe  V.  Heakin,  Q  A.  &  E.  495,  as  to  what  is  evidence  of  the  existence 
of  a  manor,  and  that  a  party  is  the  lord. 

A  devisee  of  a  manor  in  trust  may,  it  seems,  appoint  a  gamekeeper 
merely  to  preserve  the  game,  but  not  for  the  purposes  of  an  establish- 

(«)  See  note  (c)  ante,  p.  753  ;  the  duty  is  now  altered. 
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7.  Gamekeepers,  ment  for  pleasure  to  tlie  trustee.     [WeU  v.  Ewrlof  Sliafteslury,  7  Ves. 
andpowerto    Jun.  488.)    In  Cahraft  y.  Oihbs,  (5  T.  B.  19,)  Lord  Kenyan,  0.  J., 
sMj-cA,  (fee,  /or  said,  "  that  the  lord  of  a  manor  cannot  convey  to  another  the  power  of 
game.  appointing  a  gamekeeper,  without  a  conveyance  also  of  the  _  nianor 

' itself.  Such  a  power  is  a  mere  emanation  of  the  manor,  and  it  is  in- 
separable from  it.  It  is  a  mere  shadow,  accompanying  the  substance." 
Although  a  gamekeeper  has,  by  virtue  of  his  deputation  under  s.  13 
of  the  1  &  2  WUl.  4,  c.  22,  {ante,  p.  757,)  power  to  seize  all  kinds  of  dogs, 
nets,  and  all  other  engines  and  instruments,  which  are  used  for  the 
billing  and  taking  of  game  within  the  manor  by  an  uncertificated  per- 
son ;  yet  he  has  only  authority  to  do  this  at  the  time  the  party  is  using 
them  for  that  purpose.  {Wingfield  v.  Stratford,  1  Wils.  315;  B.  v. 
Gardiner,  2  Str.  1098;  see  ante,  p.  768.)  And  before  this  statute 
he  had  no  right  whatever  to  seize  the  game  itself  in  the  possession  of 
the  party.  [Bird  v.  Dale,  7  Taunt.  560.)  ^  But  now,  by  s.  36,  (which 
see,  post,  p.  777,)  a  gamekeeper  has  authority  to  seize  game  from  tres- 
passers, on  their  not  delivering  it  up  when  demanded  from  them. 
Before  a  gamekeeper,  however,  makes  a  seizure  of  a  dog  or  gun,  &c. 
used  by  a  party  for  killing  or  taking  game,  it  is  advisable  that  he 
should  demand  of  him  a  certificate,  &c.,  according  to  the  directions  of 
the  52  Geo.  3,  c,  93,  schedule  (L),  rule  11,  {post,  p.  814),  andafailure  or 
refusal  to  comply  with  such  demand  will  render  him  liable  to  the 
penalty  mentioned  in  that  rule.  (See  Carpenter  v.  Adcuns,  Comb.  183.) 
See  post,  p.  761,  as  to  the  power  of  one  gamekeeper  to  seize  the  dogs  of 
another  gamekeeper. 
Whether  power  to  In  a  case  which  occurred  before  Lord  Hardwiche,  he  held,  that  as  a 
Bhoot  dogs.  gamekeeper  might  lawfully  seize  the  dog  of  an  unqualified  person,  it 

did  not  make  any  great  difference  if  the  gamekeeper  shot  him ;  because 
if  anybody  suffered,  it  was  the  lord  of  the  manor,  who  lost  the  benefit 
of  the  dog,  which  should  have  been  secured  by  the  gamekeeper  for  the 
lord's  use.  {Boy  v.  Duhe  of  Beaufort,  2  Ath,  190;  and  see  Kingsnorth 
V.  Bretton,  5  Taunt.  416.) 

But  it  would  seem  that  a  gamekeeper  cannot  shoot  the  dog  of  a  mere 
trespasser  in  pursuit  of  game,  if  he  have  a  certificate  for  the  purpose  of 
kill  fug  game.  If  the  gamekeeper  is  justified  in  doing  so,  it  must  be 
on  the  ground  that  the  destruction  of  the  dog  was  absolutely  necessary 
for  the  preservation  of  the  hare,  or  other  game,  which  the  dog  was 
following.  Eor  in  a  case  of  this  kind  which  occurred  under  the 
former  laws,  where  it  did  not  appear  that  the  owner  of  the  dog  was 
an  unqualified  person,  nor  that  there  was  any  necessity  for  kilKng  the 
dog  to  save  the  hare,  Lord  Ellenhorough  observed,  "  The  question  is, 
whether  the  plaintiff's  dog  incurred  the  penalty  of  death  for  running 
after  a  hare  in  another's  ground.  And  if  there  be  any  precedent  of 
that  sort,  which  outrages  all  reason  and  sense,  it  is  of  no  authority  to 
govern  other  cases.  The  gamekeeper  had  no  right  to  kill  the  plaintiff's 
dog  for  following  the  hare."  {Vere  v.  Lord  Cawdor,  11  East,  568.) 
The  powers  of  a  gamekeeper,  in  this  respect,  are  supposed  to  be 
inferior  to  those  of  a  warrener  or  park-keeper,  who,  as  we  shall  presently 
see,  may  kill  any  dog  whilst  pursuing  deer  in  the  park,  or  rabbits  in 
the  warren ;  because  the  animals  are  in  those  cases  considered  to  be 
the  subjects  of  property. 
Park-keepera  em-  We  shall  hereafter  notice  the  29th  section  of  the  24  &  25  Vict  c  96 
iimaT&l*" '"'^^     empowering  deer-keepers   and  their  assistants   to   seize    guns,  "&c! 

Also  the  9  Geo.  4,  c.  69,  s.  2,  empowering  owners  or  occupiers  of 
land,  lords  of  manors,  and  their  servants,  &o.,  to  apprehend  offenders 
in  night  poaching,  post,  p.  793. 

In  Prothero  v.  Mathmus,  5  C.  &  P.  581,  Taunton,  J.,  ruled  that  the 
servant  of  the  owner  of  an  ancient  park  may  justify  shooting  a  do" 
that  IS  chasing  the  deer,  although  such  shooting  may  not  bo  absolutelv 
necessary  for  the  presprvation  of  the  deer  ;   and  that  the  servant  may 
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justify  the  shooting,  although  the  clog  may  not  have  heen  chasing  7.  Gamekeepers, 
deer  at  the  moment  when  it  was  shot,  if  the  chasing  of  the  deer  and  the  and  power  to  ' 
shooting  the  dog  were  all  one  and  the  same  transaction.  (And  see  search,  &c. ,  for 
Barrington  v.  Turner,  3  Lev.  28.)  game. 

So  a  warrener  may  kill  a  dog  used  to  infest  the  warren,  whilst  run- 

ning  after  the  rabbits  in.  the  warren.  {Wadhurat  y.  Damme,  Cro. 
Jac.  45;  Wright  v.  Bamscot,  1  Saund.  84.)  In  both  cases  the  park  or 
warren  must  be  a  strictly  legal  one,  as  to  which,  see  ante,  p.  746. 

By  s.  17,  no  game  certificate,  on  which  a  less  duty  than  31. 13s.  6d.  (a)  Gamekeeper  not 
is  chargeable  under  the  acts  relating  to  game  certificates,  shall  authorise  game'™'^'* '°  ^'^^ 
any  gamekeeper  to  sell  any  game,  except  on  the  account  and  with 
the  written  authority  of  the  master  whose  gamekeeper  he  is.  But  any 
such  gam.ekeeper  so  selling  any  game  may  be  proceeded  against  under 
the  new  act,  m  the  same  manner  as  if  he  had  no  game  certificate 
whatsoever. 

The  1  &  2  Will.  4,  c.  32,  we  have  seen  {ante,  p.  759),  confines  the  A^toBamekecpoi-.i 
power  of  a  gamekeeper  to  kiU  game  within  the  limits  of  the  manor  for  their  manors™ 
which  he  is  appointed,  gamekeeper ;  and  the  6th  section  {ante,  p.  753), 
expressly  provides,  that  if  he  kill  or  take  game,  or  use  a  dog  or 
gun  for  that  purpose,  out  of  the  limits  of  the  manor,  he  may  then  be 
proceeded  against  as  any  other  person  who  has  no  certificate.  ( Vide 
ante,  p.  753.) 

It  was  decided,  under  the  22  &  23  Car.   2,  c.  25,  s.  2,  that  one  -A  gamekeeper 
gamekeeper  could  not  seize  the  dogs  of  another,  if  he  trespassed  in  the  &c™\iiot]?°?' 
manor  of  which  the  former  was  gamekeeper.    {Bogers  v.  Carter,  2  Wils.  gamekeeper. 
387.) 

If  a  gamekeeper  is  guilty  of  disobedience,  or  other  misbehaviour,  he  Discharging  game- 
may  be  discharged  without  any  notice,  unless  there  has  been  a  special  '^'"'P^''- 
agreement  to  the  oontrarj'.  [Moore,  8,  9.)  In  like  manner,  his 
residence  in  a  house,  which  he  is  permitted  by  the  lord  of  the 
manor  to  occupy,  merely  in  consequence  of  his  employment  as 
gamekeeper,  is  lawful  only  whilst  he  is  retained  in  that  capacity ; 
and  he  acquires  no  right  of  occupation  as  tenant.  {Bertie  v. 
Beaumont,   16  East,  S3  ;  Lit.  Bep.  139;  see  further, jposi,  "Servants.") 

Pot  the  form  of  the  appointment  of  a  gamekeeper,  of  a  deputation  Form  of  appoint- 
to  kill  game  within  a  manor,   and  of  the  necessary  certificate  to  be  P™*  °^  dcpu- 
taken  out  by  the  person  so  appointed  or  deputed,  see  post,  p.  810. 

By  the  11  &  12  Vict.  c.  29,  it  is  enacted  (s.  1),  that  it  shall  be  lawful  H  &  12  Vict.  c.  so. 
for  any  person,  being  in  the  actual  occupation  of  any  inclosed  lands,  §i[eJ  wHhout 
or  for  any  owner  thereof  who  has  the  right  of  killing  game  thereon,  by  certifleato. 
himself,   or  by  any  person  directed  or  authorised  by  him  in  writing, 
according  to  the  form  in  the  schedule  to  this  act  annexed,  or  to  the 
like  efiect,  so  to  do,  to  take,  kill,  or  destroy  any  hare  then  being  in 
or  upon  any  such  inclosed  lands,  without  the  payment  of  any  such 
duties  of  assessed  taxes  as  aforesaid,  and  without  the  obtaining  of  an 
annual  game  certificate. 

Sect.  2.  That  no  owner  or  occupier  of  land  as  aforesaid  shall  be  Authority  to  isju 
authorised  to  grant  or  continue,  under  the  provisions  of  this  act,  to om peremat'^'"' 
authority  to  more  than  one  person,  at  one  and  the  same  time,  to  kill  the  same  time  in 
hares  upon  his  land  within  any  one  parish ;  and  that  he  shall  deliver  *"y  ""^  P'*rish ; 
the  said  authority,  or  a  copy  thereof,  or  cause  the  same  to  be  delivered,  ^'Si'be'sent'to' 
to  the  clerk  of  the  magistrates  acting  for  the  petty  sessions  division  the  elerk  of  the 
within  which  the  said  lands  are  situate,  who  shall  forthwith  register  P?*'y^sssion.'i, 
the  same,  and  the  date  of  such  registration,  in  a  book  to  be  kept  by  the°slnie.  "'^^  *■' 
him  for  such  purpose,  which  book  shall  be  at  all  reasonable  times 
open  to  the  inspection  of  the  clerk  of  the  commissioners  acting  in  the 
execution  of  the  acts  for  assessed  taxes,  or  of  any  of  the  collectors  of 
assessed  taxes  within  such  district;  and  the  said  authority,  so  soon  as  if  authoi-ify  re- 

(a)  By  23  &  24  Vict.  o.  90,  new  duties  arc  imposed  on  game  certificates. 


762  ffiame. 

8.  Gertijkate,    it  shall  have  been  registered  as  aforesaid,  shall  be  held  good  until  after 

and  consequences  the  Ist  day  of  February  in  the  year  following  that  within  which  the 

of  omission,     same  is  granted,  unless  the  same  be  previously  revoked,  and  notice  of 

r  such  revocation  be  given  to  the  clerk  of  the  magistrates  as  aforesaid ; 

II  ffl     viot.  c.  ^n.  ^^^  ^^^  ^^^^  registered  authority,  or  the  unrevoked  register  thereof, 

given  of  thf same"  shall  be  good  and  sufficient  evidence  of  the  right  of  the  persoii  to 

whom  authority  is  given  by  the  same  to  kill  hares  upon  the  lands 

mentioned  within  the  same  without  having  obtained  an  annual  game 

certificate. 

Persqns  not  to  be       Sect.  3.  That  no  person  so  directed  or  authorised  to  kill  any  hare  as 

gaSekee^rs?"      aforesaid  shall,  unless  otherwise  chargeable,  be  liable  to  any  duties 

of  assessed  taxes  as  gamekeeper. 
To  extend  to  Sect.  4.  That  it  shall  be  lawful  for  any  person  to  pursue  and  kiU 

coursing  or  gr  ^o  join  in  the  pursuit  and  killing  of  any  hare  by  coursing  with 

huntmg.  ^    greyhounds,  or  by  hunting  with  beagles  or  other  hounds,  without 

having  obtained  an  annual  gam.e  certificate. 
Not  to  authorise         Sect.  5.  That  nothing  herein  contained  shall  extend  or  be  taken  or 
the  laying  of  construed  to  extend  to  the  making  it  lawful  for  any  person,  with  intent 

P°'^°°"  to  destroy  or  injure  any  hares  or  other  game,  to  put  or  cause  to  be  put 

any  poison  or  poisonous  ingredient  on  any  ground,  whether  open  or 
inclosed,  where  game  usually  resort,  or  in  any  highway,  or  for  any 
person  to  use  any  fire  arms  or  gun  of  any  description,  by  night,  for  the 
purpose  of  killing  any  game  or  hares. 
Agreements  re-  Sect.  6.  That  where  any  tenant  of  any  land  for  life  or  lives,  years  or 

to'^be'SiiHn  force,  otherwise,  now  is  or  hereafter  shall  be  bound  by  any  agreement  not  to 
'  take,  kiU,  or  destroy  any  game  upon  any  lands  included  La  such  agree- 
ment, then  and  in  all  such  cases  nothing  herein  contained  shall  extend 
or  be  taken  or  construed  to  extend  to  authorise  or  empower  such 
tenant  to  take,  kiU,   or  destroy  any  hare  upon  any  such  lands  so 
included  in  such  agreement,  or  to  authorise  any  other  person  to  kill  or 
destroy  any  hare  upon  any  such  lands. 
Interpretation  of        Sect.  Y.  That  in  the  interpretation  of  this  act  the  singular  number 
act.  shall  extend  to  several  persons  and  things  as  well  as  to  one  person  or 

thing ;  and  any  word  importing  the  plural  number  shall  apply  to  one 
person  or  thing  as  well  as  to  several  persons  or  things;  and  every 
word  importing  the  masculine  gender  only  shall  extend  to  a  female 
as  well  as  a  male ;  and  that  the  word  "  agreement "  shall  include  any 
covenant,  proviso,  promise,  undertaking,  condition,  or  reservation  ; 
and  that  the  word  "parish"  shall  include  any  hamlet,  township, 
tithing,  or  extra-parochial  place;  and  for  the  purposes  of  this  act 
the  word  "night"  shall  be  considered  and  is  hereby  declared  to 
commence  at  the  expiration  of  the  first  hour  after  sunset  and  to 
conclude  at  the  beginning  of  the  last  hour  before  sunrise. 


VIII.  ataMcaU  to  he  tafeen  out,  anti  Olonsepences  of 
(©mission. 

1  &  2  Will.  4, 0.  82,  It  may  be  as  well  to  premise,  that  by  s.  5  of  the  1  &  2  WUl.  4,  c. 
ingiaws^esptct-*"  32,  nothing  in  this  act  contained  shaU  in  anywise  affect  or  alter 
ing  game  cortifl-  (except  as  hereinafter  mentioned)  any  act  or  acts  now  in  force  by 
cat'!'^-  which  any  person  using  any  dog,  gun,  net,  or  other  engine  for  the 

purpose  of  taking  or  kilHng  any  game  whatever,  or  any  woodcock, 
snipe,  quail,  or  landrail,  or  any  conies,  are  required  to  obtain  and 
have  annual  game  certificates ;  but  that  aU  persons  who,  before  the 
commencement  of  this  act,  were  required  to  obtain  and  have  such  cer- 
tificates, shall,  after  the  commencement  of  this  act,  be  required  from 
time  to  time  to  obtain,  and  have  the  like  certificates  ;  and  aU  the 
power.s,  provisions,  and  penalties  contained  in  such  act  or  acts  shall 
continue  in  as  full  force  and  effect  as  if  this  act  had  not  been  made  ; 
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and  that  all  regulations  and  provisions  contained  in  any  act  or  acts    8.  Certificate, 
relative  to  game  certificates,  so  far  as  they  relate  to  gamekeepers  of  and  consequences 
manors,  and  to  the  amount  of  duty  for  game  certificates  to  be  charged     of  omission. 
upon  or  in  respect  of  gamekeepers  of  manors  in  the  cases  specified  in       ^  — — - 

such  act  or  acts,  shall  extend  and  apply  to  all  gamekeepers  of  lands       "    '  •  >  °-    • 
appointed  under  this  act,  as  fully  and  effectually  as  if  they  were  game- 
keepers of  manors,  and  were  expressly  mentioned  in  and  charged  by 
such  act  or  acts. 

And  by  the  23rd  sect,  of  that  act  {ante,  p.  754),  no  person  convicted  The  penalty  for 
under  the  act  of  kiUing  game  without  a  certificate  shall,  by  reason  kiUing  game  with- 
thereof,  be  exempted  from  any  penalty  or  liability  under  any  statute  be  oumulatiTC.* 
or  statutes  relating  to  game  certificates,  but  that  the  petialty  imposed 
by  this  act  shall  be  deemed  to  be  a  cumulative  penalty. 

By  the  23  &  24  Vict.  o.  90,  entitled  "  An  Act  to  repeal  the  duties  on  23  &24  Vict.  u.  90. 
gam.e  certificates,  and  certificates  to  deal  in  game,  and  to  impose  in  lieu 
thereof  duties  on  excise  licences  and  certificates  for  the  like  purposes," 
the  duties  in  respect  of  certificates  to  kill  and  deal  in  game  as 
contained  in  52  Geo.  3,  c.  93 ;  schedule  (L.),  56  Geo.  3,  c.  56,  and  1  &  2 
Will.  4,  c.  32,  were  repealed. 

Sect.  2.  In  lieu  of  the  duties  hereby  repealed  there  shall  be  granted  i"  ^^"  ?'  duties 
charged,  and  paid  for,  and  upon  the  several  licences  and  certificates  duties\erein 
to  take  or  T?i11  game,  and  licences  to  deal  in  game  hereinafter  men-  named  to  be 
tioned,  the  respective  duties  or  sum.s  of  money  hereinafter  expressed  ^^^<"^- 
or  denoted ;   (that  is  to  say), 

£     s.     d. 
For  a  licence  in  Great  Britain,  or  a  certificate  in  Ireland,  to 
be  taken  out  by  every  person  who  shall  use  any  dog, 
gun,  net,  or  other  engm.e  for  the  purpose  of  taking 
or  killing  any  game  whatever,  or  any  woodcock,  snipe, 
quail,  or  landrail,  or  any  conies,  or  any  deer,  or  shall 
take  or  kill  by  any  means  whatever,  or  shall  assist  in 
any  manner  in  the  taking  or  killing  by  any  means 
whatever  of  any  game,  or  any  woodcock,  snipe,  quail, 
or  landrail,  or  any  coney,  or  any  deer : 
J£  such  licence  or  certificate  shall  be  taken  out  after 
April  5th,  and  before  1st  of  November, 
To  expire   on  the  5th  of  April  in  the  following 

year 300 

To   expire  on  the  31st  of  October  in  the  same 
year  in  which  the  licence  or  certificate  shall  be 

taken  out 2     0    0 

If  such  licence  or  certificate  shaU  be  taken  out  on  or 
after  the  1st  of  November, 

To  expire  on  the  5th  day  of  April  following  .         .200 
Provided  always,  that  any  person  having  the  right  to 
kill   game    on    any   lands   in  England   or    Scotland 
shall  be  entitled  to  take   out   a   licence  to   authorise 
any  servant  for  whom  he  shall  be  chargeable  to  the' 
duty    of   assessed    taxes    as    a    gamekeeper   to    kiU. 
game   upon  the    same  lands,  upon  payment   of  the 
duty  of         .         .         .         .         .         .         .         .         .200 

And  for  every  licence  to  deal  in  game  in  England, 
•Scotland,  or  Ireland,  to  be  granted  under  this  act     .       2     0     0 

Sect.  3.  The  duties  by  this  act  granted  shall  be  under  the  management  Duties  granted  to 
of  the  commissioners  of  Inland  Eevenue,  and  shall  be  deemed  to  be  u^aJr  the  conT 
excise  duties,   and  all  the  powers,  provisions,  clauses,  regjulations,  missioners  of 
and  directions  contained  in  any  act  relating  to   excise  duties  or  to  inland  Bevenuo. 
penalties  under  excise  acts,  and  now  or  hereafter  in  force,  shaU  respec- 
tively be  of  fuU  force  and  efiect  with  respect  to  the  duties  by  this  act 
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3.  Certificatey 

and  consequences 

of  omission. 

23  &  24  Vict.  c.  90. 


Licence  to  be 
taken  out  for 
taking  or  killing 
game  in  Great 
Britain. 


Penalty  for 
neglect. 


Exceptions  and 
exemptions. 


granted,  and  to  the  penalties  hereby  imposed,  so  far  as  the  same  are 
or  may  be  applicable,  and  shall  be  observed,  applied,  and  enforced  for 
and  in  the  collecting,  securing,  and  recovering  of  the  said  duties  and 
penalties  hereby  granted  and  imposed  respectively,  and  otherwise  in 
relation  thereto,  so  far  as  the  same  shall  be  consistent  with  and  not 
superseded  by  the  express  provisions  of  this  act,  as  fully  and 
eflfectually  as  if  the  same  had  been  herein  repeated  and  specially 
enacted  in  this  act  with  reference  to  the  said  last-mentioned  duties  and 
penalties  respectively. 

Sect.  4.  Every  person,  before  he  shall  in  Great  Britain  take,  kUl,  or 
pursue,  or  aid  or  assist  in  any  manner  in  the  taking,  killing,  or  pur- 
suing by  any  means  whatever,  or  use  any  dog,  gun,  net,  or  other 
engine  for  the  purpose  of  taking,  killing,  or  pursuing  any  game,  or 
any  woodcock,  snipe,  quaU,  or  landrail,  or  any  coney,  or  any  deer, 
shall  take  out  a  proper  licence  to  kill  game  under  this  act,  and  pay 
the  duty  hereby  made  payable  thereon ;  and  if  any  person  shall  do  any 
such  act  as  hereinbefore  mentioned  in  Great  Britain  without  having 
duly  taken  out  and  having  in  force  such  licence  as  aforesaid,  he  shall 
forfeit  the  sum  of  20Z.  (a) 

Sect.  5.  The  following  exceptions  and  exemptions  from  the  duties 
and  provisions  of  this  act  are  hereby  made  and  granted  (that  is  to 
say)  :— 

Exceptions. 

1.  The  taking  of  woodcocks  and  snipes  with  nets  or  springs  in 

Great  Britain. 

2.  The  taking  or  destroying  of  conies  in  Great  Britain  by  the  pro- 

prietor of  any  warren  or  of  any  inclosed  ground  whatever,  or 
by  the  tenant  of  lands,  either  by  himself  or  by  his  direction 
or  permission. 

3.  The   pursuing  and  killing  of  hares  respectively  by  coursing 

with  greyhounds,  or  by  hunting  with  beagles  or  other 
hounds. 

4.  The  pursuing  and  kilHng  of  deer  by  hunting  with  hounds. 

5.  The  taking  and  killing  of  deer  in  any  inclosed  lands  by  the 

owner  or  occupier  of  such  lands,  or  by  his  direction  or  per- 
mission. 

Exemptions. 

1.  Any  of  the  royal  family. 

2.  Any  person  appointed  as  gamekeeper  on  behalf  of  her  Majesty 

by  the  commissioners  of  her  Majesty's  woods,  forests,  and  land 
revenues,  under  the  authority  of  any  act  of  parliament  relating 
to  the  land  revenues  of  the  crown. 

3.  Any  person  aiding  or  assisting  in  the  taking  or  killing  of  any 

game,  or  any  woodcock,  snipe,  quail,  landi-ail,  or  coney,  or 
any  deer,  in  the  company  or  presence  and  for  the  use  of 
another  person  who  shall  have  duly  obtained,  according  to  the 
directions  of  this  act,  and  in  his  own  right,  a  licence  to  kill 
game,  and  who  shall  by  virtue  of  such  licence  then  and  there 
use  his  own  dog,  gun,  net,  or  other  engine  for  the  taking  or 
killing  of  such  game,  woodcock,  snipe,  quail,  landrail,  coney, 
or  deer,  and  who  shall  not  act  therein  by  vii-tue  of  any  depu- 
tation or  appointment. 

4.  And,   as  regards  the  killing  of  hares  only,  all  persons  who, 

under  the  provisions  of  the  11  &  12  Vict.  co.  29  &  30  (6),  are 
authorised  to  kill  hares  in  England  without  obtaining  an 
annual  game  certificate. 


(a)  Such  person  is  also  liable  to  the 
penalty  of  51.  under  1  &  2  Will.  4, 
0.  32,  s.  23,  ante,  p.  754. 


(b)  Chiip.   30   relates  to   Scotland 
onl  V. 
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Sect.  6.  Provided    always,    Tliat    notHng  herein   contained  stall    8.  Oertificate, 
extend  to  repeal,  alter,  or  affect  any  of  t£e  provisions  of  the  11  &  and  cmisequences 
12  Vict.  cc.  29  &  30,  further  than  that  the  term  "  game  certificate  "     of  omission. 

in  the  said  acts  shall  be  construed  to  mean  a  licence  to  kill  game  under \ 

the  provisions  of  this  act,  and  shall  be  so  read  accordingly ;  and  that  ^^  *  ^  ^"^t-  "■  ^'^■ 
the  term  "  game  certificate"  used  in  1  &  2  Will.  4,  c.   32,  shall  be  alter \T&i?vio° 
construed  and  read  in  like  manner ;  and  that  wherever  in  the  said  last-  co.  29  and  30, 
mentioned    act  the   duty  of    SI.    13s.   6d.  on   a  game  certificate  is  except  that 
mentioned,  the  duty  of  31.  on  a  licence  to  Mil  game  shall  be  read  in  cat™tasaS^aots 
lieu.  and  also  in  1  &  2 

Sect.  7.  Any  person  having  the   right  to  kill  game  on  any  lands  ^'J.'^  ^  "■  ^^>  ^^^^ 
in  England,  and  being  charged  or  liable  to  be  charged  to  the  assessed  "Licence  to  kill 
tax  on  servants  in  respect  of  any  gamekeeper,  by  whomsoever  deputed  Game." 
or  appointed,  and  whether  deputed  or  appointed  or  not,  and  any  per-  Licences  may  be 
son  granting  a  deputation  or  appointment  in  Great  Britain  to  the  behau  of*a6?essed 
servant  of  any  other  person  who  shall  be  duly  charged  to  the  assessed  servants  acting  as 
tax  on  servants  in  respect  of  such  servant,  whether  as  gamekeeper  or  gamekeepers  for 
in  any  other  capacity,  with  power  and  authority  to  take  or  kill  any  rfTht  to  kilVgame 
game,  shall  respectively  be  at  liberty  to  take  out  a  licence  to  kill  game  or°under  deputa-  ' 
on  behalf  of  any  such  servant,  on  payment  of  the  duty  of  21.  for  the  Manors"™  ^""''^^  °^ 
year  ending  the  6th  day  of  April,  and  such  licence  shall  exempt  the 
servant  named  therein  during  his  continuance  in  the  same  capacity 
and  service,  and  on  his  quitting  such  service  shall  also  exempt  any 
servant  who  shall  succeed  him  in  the  same  service  and  capacity,  or 
who  shall  succeed  to  the  deputation  of  the  same  manor  or  royalty  or 
lands  within  the  year  for  which  the  licence  is  granted,  during  the 
remainder  of  such  year;    and  no  such  servant  on  whose  behalf  a 
licence  shall  have  been  duly  obtained  as  aforesaid  shall  be  required  to 
obtain  a  licence  for  himself,  or  be  liable  to  any  penaltj'  by  reason  of 
not  obtaining  a  licence  in  his  own  name. 

Sect.  S.  Every  such  Hcence  to  kill  game  taken  out  on  behalf  of  any  ^"  change  of 
such  servant  as  aforesaid  shall,  upon  the  revocation  of  any  such  depu-  revoeation'^ot  do- 
tation or  appointment,  or  on  his  quitting  the  service  of  the  master  by  putation,  licence 
whom  such  Hcence  shall  have  been  taken  out,  be  from  thenceforth  toTuccessS-""""^ 
of  no  further  effect  as  to  the  person  named  therein  as  such  servant, 
or  so  deputed  or  appointed  as  aforesaid ;  but  if  within  the  year  for 
which  such  licence  was  granted  the  said  master,  on  the  quitting  of 
such  servant,  shall  employ  another  servant  as  gamekeeper  in  his 
stead,  or  the  person  by  whom  such  deputation  or  appointment  was 
made  shall  on  the  revocation  thereof'  make  a  new  deputation  or  ap- 
pointment to  any  person  in  his  service,  or  in  the  service  of  the  same 
master  by  whom  such  licence  shall  have  been  taken  out,  and  who 
shall  have  been  charged  or  be  chargeable  to  the  said  assessed  tax  on 
servants  as  aforesaid,  the  officer  by  whom  such  licence  was  granted, 
or  the  proper  officer  appointed  by  the  commissioners  in  that  behalf, 
shall  renew  such  licence  for  the  remainder  of  that  year,  on  behalf  of 
the  fresh  servant  of  the  person  so  newly  appointed,  as  the  case  may  be, 
without  payment  of  any  fm-ther  duty,  by  indorsing  on  such  licence  the 
name  and  place  of  abode  of  the  said  last-mentioned  servant,  or  the 
person  to  whom  such  last-mentioned  deputation  or  appointment  shall 
have  been  granted,  and  declaiing  the  same  to  be  a  renewed  licence  free 
of  duty. 

Sect.  9.  Provided  always.  That  no  such  licence  taken  out  for  or  on  Such  licences  not 

t    T     If,      n  1     •  1  i  J.*  1  ij_       available  for  acts 

behali  oi  any  person,  bemg  such  servant  or  actmg  under  a  deputa-  done  out  of  limits 
tion  or  appointment  as  aforesaid,  shall  be  available  for  such  person  of  the  manor  or 
in    any   suit    or   prosecution   whore   proof    shall    be    given   of   his  ^"'paiSes'are 
doing  or  having  done  any  act  for  which  a  licence  is  required  under  appointed  game- 
this   act   on   land   on  which   his   master   had   not   a   right   to   kill  keepers, 
game. 

Sect.  10.  If  any  person  shall  be  discovered  doing  any  act  what-  acTrequMngV^^ 
ever  in  Great  Britain  in  respect  whereof  a  licence  to  kill  game  is  licence  to  kill 
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8.  OertificaU,    required  under  this   act,   by  any  officer  of  Inland  Eevenue,  or  by 

and  consequences  any  lord  or  gamekeeper  of  the  manor,  royalty,  or  lands  wnerem  such. 

of  omissimi.     person  shall  then  be,  or  by   any  person  having   duly  taken  out  a 

proper  licence  to  kiU  game  under  this  act,  or  by  the  owner,  landlord, 


23  &  24  Vict.  ..  90.  jgjjggg^  ^^  occupier  of  the  land  on  which  such  person  shaU  then  be  it 
thfslmtPo"'^"''^    shall  be  lawful  for  such  officer  or  other  person  aforesaid  to  demand  (a) 
demand,  or  de-      and  require  from  the  person  so  acting  the  production  of  a  hcence  to 
Clare  their  names,  ]jiii  game  issued  to  him ;    and  the  person  so  acting  is  hereby  required 
denc'el'"''"        to  produce  such  Ucence  to  the  person  so  demanding  the  productioii 
thereof,  and  to  permit  him  to  read  the  same,  and  (if  he  shaU  thmk  lit) 
to  take  a  copy  thereof  or  of  any  part  thereof;    or  m  case  no  such 
licence  shall  be  produced  to  the  person  demanding  the  same  as  afore- 
said, then  it  shall  be  lawful  for  the  person  having  made  such  demand 
to  require   the   person   so   acting  forthwith  to    declare  to  him  his 
Christian   and   surname   and   place   of  residence,  and  the   place  at 
Penalty  for  which  he  shall   have  taken   out   such  licence ;    and  if   such  person 

refusal.  gj^g^jj^  g^f^gj.  g^gj^  demand  made,  wilfully  refuse  to  produce  and  show 

a  licence  to  kill  game  issued  to  him,  or  in  default  thereof  as  afore- 
said to  give  to  the  person  so  demanding  the  same  his  Christian  and 
surname  and  place  of  residence,  and  the   place   at  which  he   shall 
have  taken  out  such  licence,  or  if  he  shall  produce  any  faJse  or  ficti- 
tious licence,  or  give  any  false  or  fictitious  name  or  place,  or  if  he 
shall   refuse   to   permit   any  Kcence  which   he  may  produce   to  be 
read,  or  a  copy  thereof  or  of  any  part  thereof  to  be  taken,  he  shall  forfeit 
the  sum  of  201.- 
Licence  to  bo  void      Sect.  11.  If  any  person,  having  obtained  a  Kcence  to  kill  game 
if  party  be  con-      under  this  act,  shall  be  convicted  of  any  offence  under  1  &  2  Will.  4, 
offence  under        c.  32,  s.  30,  Or  under  2-&  3  WiU.  4,  c.  68,  the  said  hcence   shall 
1  &  2  Will.  4,  c.  32,  thenceforth  be  null  and  void. 

rls*^^"^'*'  ®6°*-  12.  The  commissioners  of  Inland    Eevenue  shall,  when  and 

Commissioners  to  ^^  ^^^7  ^^^^  ^^^   fi*'  cause   hsts   of  the   names    and  residences   of 

publish  lists  of      the  several  persons  to  or  for  whom  licences  to  kill  game  have  been 

persons  licensed     granted  under  this  act  to  be  inserted   in  such   newspapers  orpub- 

0   1   game.  Hghed  in  such  other  manner  as  to  them    shall  seem  proper,  distin^ 

guishing   in  such  lists   the   persons    acting   under   any  deputation, 

appointment,  or  authority  from  others,  and  the  manors,  royalties,  or 

lands  for  which  deputations,  appointment,  or  authorities  have  been 

granted,  and   also   distinguishing   the   rate   of   duty  paid   for   such 

licences. 

Provisions  of  1  &2      Sect.  13.  All  the  clauses  and  provisions  of' the  two  several  acts,  1  & 

Will.  4,  c.  32,  and   2Will.  4,  c.  32,  and  2  &  3Vict.  c.  35,  relating  to  the  granting  of  licences 

reMnl' to  licences  ^7  justices  of  the   peace   to   deal  in  game,  and  to  the  holding  of 

to  deal  in  game,     special  sessions  by  such  justices  in  their  respective  divisions  of  dis- 

to  be  in  force         tricts  for  the    purpose  of   granting  such  licences,  and  also  all  the 

UnSed  Engdom.   clauses,  provisions,  and  penalties  contained  in  the  said  acts  or  either 


(a)  The  penalty  imposed  on  a  party  assisting  another  is  not  honnd,  either 

hereby  for  not  producing  Ms  certifi-  to  produce  his  certificate,  or  to  give 

cate,  does  not  attach  on  him  by  the  his  name.     {Molton  v.  Rogers,  i  Esp. 

simple  refusal  to  produce  it,  unless  215  ;  Beac.  0.  L.  20.)     If  the  party 

he  also  refuse  on  request  to  give  his  refuses  to  tell  his  Christian  name  and 

Christian  and  surname,  and  place  of  surname,   the   person  demanding  it 

residence,  and  the  paiish  and  place  need  not  go  on  to  ask  in  what  place, 

in  which  he  shall  have  been  assessed  if  any,  he  is  assessed  to  the  game 

to  the  duties  on  game  certificates  ;  for  duty.     (Scarth  v.  Gardiner,  5  C.  &  P. 

the  default  of  not  producing  the  cer-  38.)     These  cases  were  decided  under 

tificate  is  done  away  with,   if   the  the  52  Geo.  3,  c.  93,  Sch.  L.  ;   hut 

party,  on  being  required,  communi-  this  section  is  nearly  identical  with 

oates  these  further  particulars  to  the  s.  11  of  such  schedule, 
demandant.     And  a  person  merely 
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of  them  relating  to  dealers  in  game,  and  to  tlie  selling  of  game,  eitter    8.  Certificate 
by  or  to    such,  dealers  or  others,  shall,  so  far  as  the  same  are  con-  and  consequences 
sistent  with  the  express  provisions  of  this  act,  and  as  the  same  are     of  omission. 

altered  or  amended  by  this  act,  extend  to  and  be  of  full  force  and  

•  effect  in  and  throughout  the  whole  of  the  United  Kingdom,  and  shall  ^^  *  ^*^'°*-  °-  ""■ 
be  observed,  applied,  and  enforced  as  if  the  same,  so  altered  or 
amended  and  made  consistent  with  the  express  provisions  of  this 
act,  had  been  herein  repeated  and  specially  enacted :  Pro- 
vided always,  that  no  person  shall  be  authorised  to  sell  game 
to  any  licensed  dealer  unless  he  shall  have  taken  out  a  31.  licence 
under  this  act. 

Sect.  14.  Every  person  who  shall  have  obtained  any  licence  to  deal  Persons  licensed 
in  game  from  the  justices  of  the  peace,  under  the  provisions  of  the  deaUn  gamr  to° 
said  two  several  acts  in  the  preceding  clause  mentioned,  shall  annually,  pay  for  and  obtain 
and  during  the  continuance  of  such  licence,  and  before  he  shaU  be  Jjjjs™?"  ^""^"^ 
empowered  to    deal  in   game   under  such   licence,  obtain  a  further 
licence  to  deal  in  game  under  this  act,  on  payment  of  the  duty  hereby 
charged  thereon,  and  if  any  person  obtaining  a  licence  from  the  said 
justices  as  aforesaid  shall  purchase  or  sell  or  otherwise  deal  in  game 
before  he  shall  obtain  a  licence  to  deal  in  game  under  the  provisions 
of  this  act,  he  shall  forfeit  the  sum  of  201. 

24  &  25  Vict,  c,  91,  s.  17.      Whereas  by  the  23  &  24  Vict.  c.  90,  s.  24  &  25  Vict.  c,  si, 
14,  a  penalty  of  201.  is  imposed  upon  any  person  who  shall  obtain  Persons  dealing  in 
a  licence  to  deal  in   game  from  the  justices  of  the   peace    under  fxcise^'cenM  to 
the  provisions   of  certain   acts  therein   referred  to,   and   who  shall  be  liable  to  penalty 
purchase  or  sell  or  otherwise  deal  in  game  before  he  shall  obtain  ^y  the^Mistio"ror 
a  licence  to  deal  in  game  under  the  provisions  of  the  act  in  this  not. 
clause  first  mentioned :  Be  it  enacted  that  the  said  penalty  shall  be 
incurred  by  every  person  who,  under  the  provisions  of  the  said  acts 
so  referred  to  as  aforesaid,  ought  to  obtain  a  licence  from  the  jus- 
tices of  the  peace  to  deal  in  game,   and  who  shall  purchase,  or  sell, 
or  otherwise   deal   in   game  before  he  shall  obtain  a  proper  excise 
licence  under  the  provisions  of  the  said  first-mentioned  act,  whether  he 
shall  have  obtained  a  licence  from  the  said  justices  or  not;    and  in 
any  information  exhibited  for  recovery  of  the  said  penalty  it  shall 
be  sufficient  to  allege,  and  upon  the  trial  thereof  to  prove,  that  the 
defendant  dealt  in  game  without  the  licence  required  by  the  said  first- 
mentioned  act. 

Sect.  15.  Provided  always.  That  no  Kcence  to  deal  in  game  shall  be  23  &  24  Vict.  c.  co. 
granted  under  the  provisions  of  this  act  to  any  person,  except  upon  Lieences  to  deal 
the  production  of  a  licence  for  the  like  purpose  duly  granted  to  him  by  this™t^to°be^'^ 
the  justices  of  the  peace  as  aforesaid,  and  then  in  force ;  and  every  p-anted  only  to 
ofiBcer  appointed  or  authorised  to  grant  licences  to  deal  in  game  under  obufnTd  licenras 
this  act  shall  in  each  year  make  out  a  list,  to  be  kept  in  his  pos-  from  the  justices, 
session,  containing  the  name  and  place  of  abode  of  every  person  to 
whom   he  shall  have   granted   or   issued  a  licence  to   deal  in  game 
under  this  act,  and  such  officer  shall  at   all   seasonable  hours  pro-  List  of  persons 
duce  such  list  to  any  person  making  application  to  inspect  the  same,  jjeeneed  to  "be 
and  shall  be  entitled  to  demand  and  receive  for  such  inspection  the  tion.  ""^  '"^^"'^ 
sum  of  Is. 

Sect.  16.  All  licences  and  certificates  to  kiU  game  and  to  deal  in  By  whom  licences 
game  respectively,  under  the  provisions  of  this  act,  shall  be  in  such  Im  fornf  th"r»of 
form  as  the  commissioners  of  Inland  Revenue  shall  from  time  to  time 
provide  in  that  behalf,  and  shall  denote  the  amount  of  duty  charged 
thereon  respectively,  and  shall  be  granted,  signed,  and  issued  at  the 
chief  office  of  Inland  Eevenue  in  London,  Edinburgh,  and  Dublin, 
respectively,  and  by  the  several  supervisors  of  excise  in  their  respec- 
tive districts,  or  by  such  other  officers  of  Inland  Eevenue  and  at 
sttch  places  as  the  said  commissioners  shall  think  fit  to  employ  and 
appoint  respectively  in  that  behalf ;  and  every  such  licence  shall  con- 
tain the  proper  Christian  and  surname,  and  place   of  residence  of 
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9.  When  and 

liow  game  may 

he  taken  and 

killed f  <kc. 

23  &  24  Vict.  c.  90. 
Duration  and 
expiration  of 
licences. 

Licences  and  cer- 
tificates to  be 
available  through.- 
out  the  United 
Kingdom. 


the  person  to  wliom  the  same  shall  be  granted,  with  any  other  par- 
ticulars which  the  commissioners  of  Inland  Eevenue  may  direct  to  be 
inserted  therein,  and  shall  be  dated  on  the  day  when  the  same  was 
actually  issued,  and  shall  have  eflfect  and  be  in  force  upon  the  day  of 
the  issuing  thereof,  and  shall  expire  on  the  day  therein  mentioned  for 
the  termination  thereof.  •    t    i 

Sect.  17.  5  &  6  Vict.  c.  81,  relating  to  game  certificates  m  Ireland, 
is  to  continue  in  force. 

Sect.  18.  Every  licence  and  certificate  to  kill  game  taken  out  re- 
spectively in  Great  Britain  and  Ireland  under  this  act,  by  or  on 
behalf  of  any  person  in  his  own  right,  and  not  as  a  gamekeeper  or 
servant,  shall  be  available  for  the  killing  of  game  in  any  part  of  the 
United  Kingdom. 


]  &  2  Will,  i,  c.  32. 
KlUmg  game  on  a 
Sunday  or  Cluist- 
mas-day. 


Killing:  game  out 
of  season. 


Laying  poison  to 
kill  game. 


Possession  of  game 
illegal  after  ten 
days  in  dealers, 
and  forty  days  in 
other  persons, 
from  expiration  of 
season. 


IX.  asatctt  mti  Ijoto  ffliame  mag  It  tafeen  anti  MXtH,  &c. 

By  the  1  &  2  Will.  4,  c.  32,  s.  3,  if  any  person  whatsoever  shall  kiU 
or  take  any  game,  or  use  any  dog,  gun,  net,  or  other  engine  or  instru- 
ment for  the  purpose  of  killing  or  taking  anygame,  on  a  Sunday  or 
Christmas-day,  such  person  shall,  on  conviction  thereof  before  two 
justices  of  the  peace,  forfeit  and  pay  for  every  such  offence  such  sum 
of  money,  not  exceeding  51.,  as  to  the  said  justices  shall  seem  meet, 
together  with  the  costs  of  the  conviction  ;  and  if  any  person  what- 
soever shall  kill  or  take  any  partridge  between  the  1st  day  of  February 
and  the  1st  day  of  September  in  any  year,  or  a.ixy  pheasant  between  the 
1st  day  of  February  and  the  1st  day  of  October  in  any  year,  or  any 
hlach  game  (except  in  the  county  of  Somerset  or  Devon,  or  in  the  New 
Forest  in  the  county  of  Southampton),  between  the  10th  day  of  De- 
cember in  any  year  and  the  20th  day  of  August  in  the  succeeding 
year,  or  in  the  county  of  Somerset  or  Devon,  or  in  the  New  Forest 
aforesaid,  between  the  10th  day  of  December  in  any  year  and  the  1st 
day  of  September  in  the  succeeding  year,  or  any  grouse,  commonly 
cailed  red  game,  between  the  10th  day  of  December  in  any  year  and 
the  12th  day  of  August  in  the  succeeding  year,  or  any  hustard  between 
the  1st  day  of  March  and  the  1st  day  of  September  in  any  year,  every 
such  person  shall,  on  conviction  of  any'such  offence  before  two  justices 
of  the  peace,  forfeit  and  pay  for  every  head  (see  ante,  p.  757)  of  game  so 
kiUed  or  taken  such  sum  of  money,  not  exceeding  U.,  as  to  the  said 
justices  shall  seem  meet,  together  with  the  costs  of  the  conviction ;  and 
if  any  person,  with  intent  to  destroy  or  injui'e  any  game,  shall  at  any 
time  put  or  cause  to  be  put  any  poison  or  poisonous  ingredient  on  any 
ground,  whether  open  or  inclosed,  where  game  usually  resort,  or  in 
any  highway,  every  such  person  shall,  on  conviction  thereof  before  two 
justices  of  the  peace,  forfeit  and  pay  such  sum  of  money,  not  exceed- 
ing 101.,  as  to  the  said  justices  shall  seem  meet,  together  with  the 
costs  of  the  conviction. 

A  conviction  for  killing  a  pheasant  contrary  to  this  section  followed 
the  form  given  in  s.  1  to  11  &  12  Vict.  c.  43,  and  adjudged  the 
offender  to  forfeit  and  pay  a  penalty,  to  be  paid  and  applied  according 
to  law.  The  Court  of  Q.  B.  1  E.  &  B.  859,  in  Reg.  v.  Hyd^,  held  the 
conviction  to  be  good  by  virtue  of  the  11  &  12  Vict.  c.  43,  ss.  17  & 
32. 

Sect.  4.  If  any  person  licensed  to  deal  in  game  by  virtue  of  this  act  as 
hereinafter  mentioned  shall  buy  or  sell,  or  knowingly  have  in  his  house, 
shop,  stall,  possession,  or  control,  any  bird  of  game  after  the  expiration 
of  10  days  (one  inclusive  and  the  other  exclusive)  from  the  respective 
days  iu  each  year  on  which  it  shall  become  unlawful  to  kiU  or  take 
such  birds  of  game  respectively  as  aforesaid ;  or  if  any  person,  not 
being  licensed  to  deal  in  game  by  virtue  of  this  act  as  hereinafter  men- 
tioned, shall  buy  or  sell  any  bii-d  of  game  after  the  expiration  of  10 
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days  (one  inclusive  and  the  other  exclusive)  from  the  respective  days    10.  Dealing  in 
in  each  year  on  which  it  shall  become  unlawful  to  kill  or  take  such  birds  game. 

of  game  respectively  as  aforesaid,  or  shall  knowingly  have  in  his  house,  ~ ; 

possession,  or  control  any  bird  of  game  (except  birds  of  game  kept  in  a  ^       ^'^'  *'  °'  ^^" 

mew  or  breeding  place)  after  the  expiration  oi  forty  days  (one  inclusive 

and  the  other  exclusive)  from  the  respective  days  in  each  year  on 

which  it  shall  become  unlawful  to  kill  or  take  such  birds  of  game 

respectively  as  aforesaid ;  every  such  person  shall,  on  conviction  of  any 

such  offence  before  2  justices  of  the  peace,  forfeit  and  pay  for  every  head 

(see  ante,  p.  757)  of  game  so  bought  or  sold,  or  found  in  his  house,  shop, 

possession,  or  control,  such  sum  of  money,  not  exceeding  11.,  as  to 

the  convicting  justices  shall  seem  meet,  together  with  the  costs  of  the 

conviction. 

Sale  of  live  birds  of  game  by  a  licensed  game  dealer  after  the  expi- 
ration of  10  days  from  the  close  of  the  season  is  an  offence  within  this 
section.  Loombe  v.  Bailey,  30  L.  J.  M.  C.  31.  See,  however,  per 
Pollock,  0.  B.,  in  Parritt  v.  Baker,  20  -Ba,  759,  where  that  learned 
judge  questions  whether  this  section  does  not  apply  to  dead  game 
only. 

Sect.  24.  If  any  person  not  having  the  right  of  killing  the  game  Destroying  or 
upon  any  land,  nor  having  permission  from  the  person  having  such  ™™g^^?^^  °* 
right,  shall  wilfully  take  out  of  the  nest  or  destroy  in  the  nest  upon  such         ' 
land  the  eggs  of  any  bird  of  game  or  of  any  swan,  wild  duck,  teal  or 
widgeon,  or  shall  knowingly  have  in  his  house,  shop,  possession,  or 
control  any  such  eggs  so  taken,  every  such  person  shall,  on  conviction 
thereof  before  2  justices  of  the  peace,  forfeit  and  pay  for  every  egg  so 
taken  or  destroyed,  or  so  found  in  his  house,  shop,  possession,  or  con- 
trol, such  sum  of  money,  not  exceeding  5s.,  as  to  the  said  justices 
shall  seem  meet,  together  with  the  costs  of  the  conviction. 

As  to  the  offence  of  poaching  in  the  night,  see  post,  p.  792.  Night  poaching. 


X.  JSealtna  in  ffianiP. 

By  the  1  &  2  Will.  4,  c.  32,  s.  17,  every  person  who  shall  have  Certificated  per- 
obtained  an  annual  game  certificate  shall  have  power  to  sell  game  to  any  ™me'to^censed ' 
person  licensed  to  deal  in  game,  according  to  the  provisions  hereinafter  dealers, 
mentioned :  Provided  always,  that  no  game  certificate  on  which  a  less  Proviso  as  to 
duty  than  31.  13s.  6d.  (a)  is  chargeable  under  the  acts  relating  to  game  gamekeepers. 
■  certificates  shall  authorise  any  gamekeeper  to  sell  any  game,  except  on 
the  account  and  with  the  written  authority  of  the  master  whose  game- 
keeper he  is ;  but  that  any  such  gamekeeper  selling  any  game  not  on 
the  account  and  with  the  written  authority  of  such  master  may  be  pro- 
ceeded against  under  this  act  in  the  same  manner,  to  all  intents  and 
purposes,  as  if  he  had  no  game  certificate  whatsoever.     (As  to  which, 
see  s.  25,  post,  p.  770.) 

Sect.  18.  The  justices  of  the  peace  of  every  county,  riding,  division,  Justices  to  hold 
Hberty,  franchise,  city,  or  town  shall  hold  a  special  session  in  the  divi-  yearly  for  grant- 
sion  or  district  for  which  they  usually  act,  in  the  present  year,  between  ing  licences  to  deal 
the  15th  and  the  30th  days  of  October,  and  in  every  succeeding  year  ^'^s^'^e- 
in  the  month  of  July  (see  the  2  &  3  Vict.  c.  35,  s.  4,  infra),  for  the 
purpose  of  granting  licences  to  deal  in  game,  of  the  holding  of  which 
session  7  days'  notice  shall  be  given  to  each  of  the  justices  acting  for 
such  division  or  district;  and  the  majority  of  the  justices  assembled  at 
such  session,  or  at  some  adjournment  thereof,  not  being  less  than  2, 
are  hereby  authorised  (if  they  shall  think  fit)  to  grant,  under  their 
hands,  to  any  person  being  a  householder  or  keeper  of  a  shop  or  stall 
within  such  division  or  district,  and  not  being  an  innkeeper  or  victualler, 

(a)  Now  SI.  by  23  &  24  Vict,  c.  90,  s.  6. 
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1  &  2  Will.  4,  c.  32. 
Porm  of  licence. 


Dealer  to  p^it  \xp 
a  board  on  his 
house. 


Duration  of 
licence. 


Sesaions  for 
licence  may  be 
held  at  any  time. 


Proviso  as  to 
partners. 


Licences  when  to 
become  void. 


Penalty  for  selling 
game  without 
licence,  and  on 
certificated  per- 
sons selling  to 
unlicensed  per- 
sons {h). 


or  licensed  to  sell  beer  by  retail,  nor  being  the  owner,  guard,  or  driver 
of  any  mail  coach,  or  other  Tehicle  employed  in  the  conveyance  of  the' 
mails  of  letters,  or  of  any  stage  coach,  stage  waggon,  van,  or  other 
public  conveyance,  not  being  a  carrier  or  higgler,  nor  being  in  the 
employment  of  any  of  the  above-mentioned  persons,  a,  licence  accord- 
ing to  the  form  in  the  schedule  (A.)  annexed  to  this  act,  empowering 
the  person  to  whom  siioh  licence  shall  be  so  granted  to  buy  game  at  any 
place  from  any  person  who  may  lawfully  sell  game  by  virtue  of  this 
act,  and  also  to  sell  the  same  at  one  house,  shop,  or  stall  only,  kept  by 
him ;  provided  that  every  person,  while  so  licensed  to  deal  in  game  as 
aforesaid,  shaU  afBx  to  some  part  of  the  outside  of  the  front  of  his 
house,  shop,  or  stall,  and  shall  there  keep,  a  board  having  thereon  in 
clear  and  legible  characters  his  Christian  name  and  surname,  together 
with  the  following  words  (that  is  to  say)  "  Licensed  to  deal  in  Oame;  " 
and  every  such  licence  granted  in  the  present  year  shall  begin  to  be 
in  force  on  the  Ist  day  of  November  in  the  present  year,  and  shall 
continue  in  force  until  the  15th  of  July,  1832,  and  every  such  licence 
granted  in  any  succeeding  year  shall  continue  in  force  for  the  period 
of  one  year  next  after  the  granting  thereof.     See  s.  4,  ante,  p.  768. 

But  by  the  2  &  3  Vict.  c.  35,  s.  4,  after  reciting  the  above  stat.  1  & 
2  Will.  4,  c.  32,  that  it  shall  be  lawful  for  the  justices  of  the  peace  to 
hold  in  their  respective  divisions  or  districts  a  special  session  for  the 
purpose  of  granting  licences  to  deal  in  game,  not  only  in  the  month  of 
July,  btit  also  at  any  time,  and  from  time  to  time,  as  often  as  they 
shall  think  fit,  after  the  said  month  of  July  in  every  year ;  and  it  shall 
also  be  lawful  for  the  majority  of  the  said  justices  (not  being  less  than  2) 
assembled  at  any  such  session,  or  at  any  adjournment  thereof,  to  grant 
licences  to  deal  in  game,  in  the  manner  directed  by  the  said  last- 
recited  act,  and  under  and  subject  to  the  provisions  and  regulations 
thereof;  provided  always,  that  of  the  holding  of  any  such  special 
sessions  7  days'  notice  shall  be  given  to  each  of  the  justices  acting  for 
the  division  or  district  in  which  such  session  is  intended  to  be  held  ; 
provided  also,  that  every  licence  to  deal  in  game,  at  whatever  time  the 
same  hath  been  or  shall  be  granted,  shall  continue  in  force  from  the 
granting  thereof  until  the  1st  day  of  July  then  next  following,  and  no 
longer,  anything  in  the  said  last-recited  act,  or  in  such  licence,  to  the 
contrary  notwithstanding  [a). 

23  &  24  Viot.  c.  90,  repeals  1  &  2  Will.  4,  c.  32,  ss.  19,  20,  as  to 
dea,ler's  certificate.     See  also  ante,  p.  766,  as  to  licences  to  deal  in  game. 

Sect.  21.  Persons  being  in  partnership,  and  carrying  on  their  busi- 
ness at  one  house,  shop,  or  stall  only,  shall  not  be  obliged  by  virtue  of 
this  act  to  take  out  more  than  one  lioence  in  any  one  year  to  authorise 
them  to  deal  in  game  at  such  house,  shop,  or  stall. 

Sect.  22.  If  any  person  licensed  by  virtue  of  this  act  to  deal  in 
game  shall  dunng  the  period  of  such  licence  be  convicted  of  any  oflence 
whatever  agamst  this  act,  such  licence  shall  thereupon  become  nuU  and 
void. 

Sect.  25.  If  any  person  not  having  obtained  a  game  certificate  (ex- 
cept such  person  be  licensed  to  deal  in  game  according  to  this  act)  shall 
seU  or  offer  for  sale  any  game  to  any  person  whatsoever ;  or  if  any  per- 
son authorised  to  sell  game  under  this  act  by  virtue  of  a  game  certifi- 
cate shaU  seU  or  offer  for  sale  any  game  to  any  person  whatsoever, 
except  a  person  licensed  to  deal  m  game  according  to  this  act  •  every 
such  offender  shaU,  on  conviction  of  any  such  offence  before  2  justices 


(a)  As  to  how  justices  should  act 
in  granting  or  refusing  the  lioence, 
and  the  remedies  against  them  for  au 
improper  grant  or  refusal,  see  ante, 
"Alehouse." 

(h)  In  Help  v.  Henister,  (8  B.  &  C. 


653),  it  was  held  that  a  contract  for 
the  sale  of  live  pheasants  was  void, 
as  being  in  contravention  of  the  68 
Geo.  3,  c.  76,  and  that  no  property 
passed  to  the  buyer.  But  in  Pcmitt 
V.  Balcer,  10  Ex.  159,  a  dedaration 
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of  tlie  peace,  forfeit  and  pay  for   every  head  (a)  of  game  so  sold  or   lo.  Dealing  m 
oflfered  for    sale  such  sum  of  money,  not  exceeding  21.,  as  to  tlie  game. 

said  justices    shall    seem  meet,   together    with    the    costs    of    the  ■— — rrr 

conviction.  i  &  2  WiU.  4,  o.  32. 

Sect.  26.  If  shall  be  lawful  for  any   innkeeper  or   tavemkeeper,  Exceptions  aa  to 
■without  any  such  licence  for  dealing  in  game  as  aforesaid,  to  sell  game  ™    '^^v^™- 
iai  consumption  in  his  own  house,  such  game  having  been  procured 
from  some  person  licensed  to  deal  in  game  by  virtue  of  this  act,  and  not 
otherwise. 

Sect.  27.  If  any  person,  not  being  licensed  to  deal  in  game  according  Penalty  for  buying 
to  this  act,  shall  buy  any  game  from  any  person  whatsoever,  except  game,  except 
from  a  person  licensed  to  deal  in  game  according  to  this  act,  or  hand  dealers. 
fide  from  a  person  affixing  to  the  outside  of  the  front  of  his  house, 
shop,  or  stall,  a  board  purporting  to  be  the  board  of  a  person  licensed 
to  deal  in  game,  every  such  offender  shall,  on  conviction  thereof  be- 
fore two  justices   of  the  peace,  forfeit  and  pay  for  every  head  (a) 
of  game  so  bought  such   sum  of  money,  not  exceeding  51.,  as  to 
the  said  justices  shall  seem  meet,  together  with  the  costs   of   the 
conviction. 

Sect.  28.  If  any  person  being  licensed  to  deal  in  game  according  to  Penalty  on 
this  act  shall  buy  or  obtain  any  game  from  any  person  not  authorised  u<=™sed  dealers 
to  sell  game  for  want  of  a  game  certificate,  or  for  want  of  a  licence  to  uncertiflSted  ^°^ 
deal  in  game ;  or  if  any  person  being  licensed  to  deal  in  game  accord-  persons  ; 
ing  to  this  act,  shall  sell  or  offer  for  sale  any  game  at  his  house,  shop,  or  selling  without 
or  stall,  without  such  board  as  aforesaid  being  affixed  to  some  part  of  ^^.^i'*  *®^'^'^  ^ 
the  outside  of  the  front  of  such  house,  shop,  or  stall,  at  the  time  of  such     c  •'    >,     ^ 
selling  or  offering  for  sale,  or  shall  affix  or  cause  to  be  affixed  such  to  several  houses, 
board  to  more  than  one  house,  shop,  or  staU,  or  shaU.  sell  any  game,  at  &c. ; 
anyplace  other  than  his  house,  shop,  or  stall  where  such  board  shall  have 
been  affixed ;  or  if  any  person  not  being  licensed  to  deal  in  game  ac-  or  person  not 
cording  to  this  act  shall  assume  or  pretend,  by  affixing  such  board  as  licensed  pretend- 
aforesaid,  or  by  exhibiting  any  certificate,  or  by  any  other  device  or  ^f  "   ^   °^°^^  ' 
pretence,  to  be  a  person  licensed  to  deal  in  game  ;  every  such  offender 
being  convicted  thereof  before  2  justices  of  the  peace,  shall  forfeit  and 
pay  such  sum  of  money  not  exceeding  lOZ.,  as  to  the  said  justices  shall 
seem  meet,  together  with  the  costs  of  the  conviction. 

Sect.  29.  The  buying  and  selling  of  game  by  any  person  or  persons  As  to  buying  and 
employed  on  the  behalf  of  any  licensed  dealer  in  game,  and  acting  in  servants  o™a  ^^ 
the  usual  course  of  his  employment,  and  upon  the  premises  where  such  licensed  dealer, 
dealing  is  carried  on,  shall  be  deemed  to  be  a  lawful  buying  and  sell- 
ing in  every  case  where  the  same  would  have  been  lawful  if  transacted 
by  such  licensed  dealer  himself :  Provided  also,  that  nothing  herein 
contained  shall  prevent  any  licensed  dealer  in  game  from  seUing  any 
game  which  shall  have  been  sent  to  him  to  be  sold  on  account  of  any 
other  licensed  dealer  in  game. 

The  5  &  6  Will.  4,  c.  20,  s.  20,  reciting  1  &  2  Will.  4,  c.  32,_ss.  25  &  27,  5  &  e  Will.  4,  c.  20. 
enacts  that  every  person  who  shall  inform  and  prosecute  or  give  evidence  indemnity  to  per- 
against  any  other  person  or  persons  for  any  offence  committed  or  to  be  sons  prosecuting 
committed  agaiast  any  of  the  said  last-recited  enactments  shall  be  in-  mitted^ainstthe 
damnified,  freed,  and  discharged  from   all  and  every  penalty  and  recited  enact- 
penalties  which  he  or  she  may  have  incurred  or  become  liable  to  ments. 
under  the  aforesaid  enactments,  or  any  of  them,  for  or  by  reason  of 
any  transaction  or  dealing  which  he  or  she  may  have  had  with  the 
person  or  persons  against  whom,  he  or  she  shall  so  inform  and  prose- 
cute or  give  evidence  as  aforesaid,  provided  the  information  or  prose- 

for  a  breach  of  contract  in  not  de-       from  making  a  contract  to  deliver 
livering  8  pheasants  in  good  feather      live  game  out  of  a  mew  or  breeding 
was  held  to  be  good,  and  it  was  de-       place  at  anv  time  of  the  year, 
cided  that  the  1  &  2  Will.  4,  c.  32,  (a)  See  ante,  p.  756. 

does  not  prevent  a  licensed  dealer 
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11.  Trespasses  cution  ■wMoh  tlie  person  so  informing  and  prosecuting  as  aforesaid 

in  pursuit  of    sliall  liave  instituted,  or  upon  ■which,  the  person  shall  give  evidence, 

game.  shall  have    been  commenced    before    the  institution    of    any  pro- 

5&6WU  4      2(7  '^sedings  against  Tn'm   or  her  for  the  recovery  of  any  such  penalty 

'  '  '  °'      or  penalties  which  he  or  she  may  have  incurred  or  become  liable  to  as 

aforesaid. 


jasses  in 
pursuit  of  game. 


(1.)  What  a  tres- 


Pursuingf  game. 


Pursumg  beasts 


XI.  Ctegpasses  in  pursuit  of  ©fame. 

And  herein  we  will  notice,  1st,  what  wiU  amount  to  a  trespass — 
2ndly,  the  Eemedies  for  Trespasses — and,  Srdly,  the  Means  of  prevent- 
ing them. 

(1.)  What  a  Trespass. 
We  have  already  noticed  the  rights  of  persons  as  to  the  game  upon 
their  own  premises,  in  their  own  occupation  or  in  the  occupation  of 
their  tenants :  also,  the  rights  of  persons  as  to  game  as  owners  of 
franchises  or  lords  of  manors,  &c. ,  ante,  p.  744,  &o. 

The  land  of  every  owner  or  occupier  is  enclosed  and  set  apart  from 
that  of  his  neighbour,  either  by  a  visible  or  tangible  fence,  as  one  field 
is  separated  from  another  by  a  hedge,  wall,  &c.,  or  by  an  ideal,  invisible 
boundary,  existing  only  in  contemplation  of  law,  as  when  the  land  of 
one  man  adjoins  to  that  of  another  in  the  same  open  or  common  field. 
Hence  every  unwarrantable  entry  upon  the  land  of  another  is  termed 
a  trespass  by  breaking  his  close.     (2  Selw.  N.  P.  tit.  Trespass.) 

It  seems  that  if  a  person  discharge  a  gun  from  the  outside  of  a  field 
into  it,  so  as  that  the  shot  strike  the  soil,  he  is  guilty  of  breaking  and 
entering  the  field.  (See  Pichering  v.  JRudd,  4  Campb.  220.)  And  it 
seems  that  an  action  on  the  case  would  lie  against  the  party  though 
the  shot  did  not  strike  the  soil,  if  the  shooting  was  done  maliciously, 
and  with  intent  to  frighten  the  game  from  a  preserve  {Keehle  v.  Hick- 
eringill,  11  East,  574,  note  (a));  though  not,  if  the  shooting  be  to 
frighten  rooks  from  a  rookery,  because  these  birds  being  considered  in 
law  as  destructive  and  noyfol  fowl,  and  not  known  as  an  article  of 
food,  it  is  held  that  a  party  can  have  no  property  in  them  in  their  wild 
state,  nor  show  any  absolute  right  to  have  them  resort  to  his  trees. 
{Hannam  v.  MockeU,  2  B.  &  O.  934.) 

If  A.  gives  B.  leave  to  go  on  a  field,  in  which  A.  has  no  right,  and  B. 
goes  there,  this  will  not  make  A.  liable  as  a  co-trespasser  with  B. ;  but 
if  A.  orders  and  authorises  B.  to  go  on  the  field,  and  he  does  so,  A.  is  a 
joint  trespasser  with  B. ;  the  latter  being  an  authority,  the  former  a 
leave  and  license  only.     {BoUnson  v.  Vaughton,  8  O.  &  P.  252. ) 

In  general  no  man  can  come  upon  another's  close  to  kill  or  take  game 
without  being  liable  to  an  action  of  trespass.  (2  Bac.  Ah.  613 ;  2  Bla. 
Com.  417 ;  2  Bla._  Rep.  900.)  And  in  general  no  person,  though  he 
find  game  upon  his  own  land,  has  a  right  to  pursue,  nor  can  he  justify 
pursuing  it  into  the  land  of  another,  either  to  kill  or  take  it  when 
kiUed,  or  for  any  other  purpose.  {Deane  v.  Clayton,  7  Taunt.  489. 
And  in  Baker  v.  Berkeley,  Z  C.  &  P.  32,  it  was  held  that  if  a  stag, 
hunted  by  the  hounds  of  B.,  run  into  the  barn  of  A.,  B.  and  his 
servants  have  no  right  to  enter  the  barn  to  take  the  stag ;  and  if  they 
do,  they  are  trespassers. 

In  Oslond  v.  Meadows,  31  L.  J.  M.  C.  238,  it  was  held  that  if  a 
person  standing  upon  his  own  land  shoots  game  upon  another's  land, 
it  is  an  act  of  trespass  within  1  &  2  Will.  4,  c.  32,  s.  30,  to  go  on  such 
other  person's  land  to  pick  up  the  game  so  shot;  and  in  Kenyan  y. 
Hart,  34  L.  J.  M.  C.  87,  it  was  held  not  to  be  an  act  of  trespass 
within  1  &  2  Will.  4,  c.  32,  s.  30,  to  pick  up  dead  game  on  another 
person's  land,  which  had  been  found  on  the  person's  own  land,  and 
shot  after  it  had  crossed  the  boundary. 
The  common  law  allows  persons  to  enter  the  lands  of  others  to  follow 
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leasts  of  prey,  as  a  fox  or  a  badger,  for  the  purpose  of  destroying  them  11.  Trespasses 
as  such,  for  the  destruction  of  them  is  to  the  public  benefit.  {Qundry  in  pursuit  of 
V.  Feltham,  1  T.  B.  334.)   But  the  digging  and  breaking  the  ground  to  game. 

unearth  them  is  held  to  be  unlawful,  and  the  owner  of  the  ground  may  of  prey,  as  foxes, 
maintain  an  action  of  trespass  in  that  case.  {Cro.  Jac.  321.)  With  &c. 
respect  to  the  case  of  Chmdry  v.  Feltham,  Mr.  Christian  observes,  that 
the  judgment  was  only  justified  by  the  pleadings,  which  admitted  that 
the  riding  after  the  fox,  in  that  case,  was  the  only  means  of  killing  it. 
{Christian's  G.  L.  114.)  But  in  the  case  of  The  Earl  of  Essex  v.  Capel, 
at  Hertford  Sum.  Ass.  1809,  where  the  subject  was  properly  pleaded 
upon  the  record.  Lord  Ellenbormigh,  0.  J.  directed  the  jury  to  find  for 
'the  plaintiff,  if  they  thought  from  the  evidence  that  the  defendant 
pursued  the  fox  for  his  own  pleasure  and  amusement,  and  if  they  thought 
the  good  of  the  public  was  not  his  sole  governing  motive.  (Christian's 
a.  L.  114.) 

A  person  whose  game  is  enticed  away  from  his  land  by  a  neighbour 
is  not  justified  in  exploding  combustibles,  or  doing  other  acts  to  frighten 
away  the  game  from  the  land  to  which  it  is  enticed,  and  thus  preventing 
the  game  being  shot  there.  {Ihhotson  v.  Peat,  3  H.  &  C.  644;  Carring- 
touY.  Taylor,  11  East,  571,  recognised.) 

As  to  the  provisions  against  trespassers,  in  the  1  &  2  Will.  4,  not 
applying  to  persons  hunting,  &o.  see  post,  p.  777. 

As  to  who  is  entitled  to  enter  upon  land  and  to  kill  game,  and  parti-  J'o^nte/on^land 
cularly  as  to  a  landlord's  right  to  do  so,  see  ante,  p.  753,  &c.  of  tenant,  he. 

As  to  trespassing  on  a  highway  in  pursuit  of  game,  see  post,  p.  775.   on  highways. 

(2).  The  Eemedies  pon  Trespasses. 
The  remedies  for  trespasses  in  pursuit  of  game  may  be  by  proceedings  (2.)  Remedies  for 
under  the  1  &  2  Will.  4,  0.  32,  by  action  of  trespass,  by  action  on  a  bond  trespasses. 
or  agreement,  &c.,  by  suit  in  equity,  or  by  indictment  (a). 

Remedies  for  Trespasses  under  the  1  &  2  Will.  4,  c.  32.]— By  s.  30,  ^f  ^^g^f °=  j," 
reciting  that  after  the  commencement  of  this  act,  game  will  become  an  imds'ta^earch  of 
article  which  may  "  be  legally  bought  and  sold,  and  it  is  therefore  just  game  (I)). 
and  leasonable  to  provide  some  more  summary  means  than  now  by 
law  exist  for  protecting  the  same  from  trespassers; "  it  therefore  enacts, 
that  if  any  person  whatsoever  shall  commit  any  trespass  by  entering 
or  being,  in  the  day-time  (6),  upon  any  land  in  search  or  pursuit  (c)  of 
game  or  woodcocks,  snipes,  quails,  landrails,  or  conies,  such  person 
shall,  on  conviction  thereof  before  a  justice  of  the  peace,  forfeit  and 
pay  such  sum  of  money,  not  exceeding  21.,  as  to  the  justice  shall  seem 
meet,  together  with  the  costs  of  the  conviction ;  and  that  if  any  persons  Five  or  more  per- 
to  the  number  of  five  or  more  together  shall  commit  any  trespass,  by  ^™^  committing 
entering  or  being,  in  the  day-time,  upon  any  land  in  search  or  pursuit  ^  ^ 
of  game,  or  wookcocks,  snipes,  quails,  landrails,  or  conies,  each  of  such 
persons  shall,  on  conviction  thereof  before  a  justice  of  the  peace,  forfeit 
and  pay  such  sum  of  money,  not  exceeding  61.,  as  to  the  said  justice 
shall  seem  meet,  together  with  the  costs  of  the  conviction. 

Provided  always,  that  any  person  charged  with  any  such  trespass  Party  may  set  up 
shall  be  at  Kberty  to  prove,  by  way  of  defence,  any  matter  which  would  to  an  action, 
have  been  a  defence  to  an  action  at  law  for  such  trespass;  save  and 

{a)  The   Malicious   Trespass   Act,  hunting,  fishing,  or  in  the  pursuit  of 

24  &  25  Vict.  c.  91,  s.  52,  for  the  game. 

summary    punishment    of   malicious  (p)  See  what  is  to  he  deemed  day- 
trespassers,  and  giving  a  magistrate  time  for  the  purposes  of  this  act,  post, 
power  to  award  51.  satisfaction  (see  sect.  34,  p.  776. 
".Malicious  Injuries  to  Property"),           (c)  As  to  what  is  sufficient  evidence 
exempts    persons    committing    tres-  of  this,  see  ante,  pp.  754  and  772. 
passes  not  wilful  and  malicious  in 
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11.  Trespasses 

m  pursuit  of 

game. 

"Wtiere  the  occu- 
pier, not  being 
entitled  to  the 
game,  allows 
another  to  kill  it, 
party  entitled  to 
the  game  may 
enforce  penalty. 
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except  that  tlie  leave  and  license  of  tie  occupier  of  the  land  so  tres- 
passed upon  shall  not  be  a  sufficient  defence  in  any  case  where  the 
landlord,  lessor-,  or  other  person  shall  have  the  right  of  kilHng  the  game 
upon  such  land  by  virtue  of  any  reservation  or  otherwise,  as  herein- 
before mentioned ;  but  such  landlord,  lessor,  or  other  person  shall,  for 
the  purpose  of  prosecuting  for  each  of  the  two  offences  herein  last 
before  mentioned,  be  deemed  to  be  the  legal  occupier  of  such  land, 
■whenever  the  actual  occupier  thereof  shall  have  given  such  leave  or 
license ;  and  that  the  lord  or  steward  of  the  crown  of  any  manor, 
lordship  or  royalty,  or  reputed  manor,  lordship,  or  royalty,  shall  be 
deemed  to  be  the  legal  occupier  of  the  land  of  the  wastes  or  commons 
within,  such  manor,  lordship,  or  royalty,  or  reputed  manor,  lordship, 
or  royalty. 

The  jurisdiction  of  justices  under  this  section  ceases  upon  a  bond  fide 
claim  of  title  being  made  by  the  party  charged  (Legg  v.  Fardoe,  9  G.  B. 
N.  S.  289) ;  but  the  justices  ought  to  be  satisfied  that  the  accused  puts 
forth  an  honest  claim  of  right,  such  as  would  be  a  defence  to  an  action 
of  trespass  (Q.  v.  Gridland,  27  L.  J.  M.  G.  28 ;  Legg  v.  Pardoe,  30  L.  J. 
M.  C.  108),  for  he  cannot  oust  the  jurisdiction  by  the  assertion  of  a 
general  or  illusory  claim  of  right,  which  would  be  no  defence  in  an 
action  of  trespass  {Gureton  v.  Seg.,  30  L.  J.  M.  G.  149),  although  the 
party  reaUy  believed  that  he  had,  in  common  with  every  one  else,  the 
right  he  professed  to  claim  {Leafh  v.  Vise,  30  X.  J.  M.  C.  207);  nor 
can  he  oust  their  jurisdiction  by  disputing  the  title  of  the  person 
alleged  in  the  information  to  be  the  owner  of  the  land,  unless  he  sets 
up  a  lond  fide  claim  of  title  in  himself  or  in  some  one  else.  [Gornwell 
V.  Sanders,  32  L.  J.  M.  0.  6.) 

Again,  it  is  no  defence  under  this  section  that  the  defendant  believed 
himself  to  be  no  trespasser,  and  was  not  conscious  he  was  doing  wrong, 
for  he  is  bound  to  take  care  that  he  obtains  the  proper  leave  from  those 
qualified  to  give  it,  and  if  he  chooses  to  risk  it  he  must  suffer  the  pe- 
nalty, if  it  be  sought  to  be  enforced.  The  justices  are  to  judge  whether 
or  no  the  claim  of  right  set  up  by  a  defendant  is  bond  fide  or  not.  [Beg. 
V.  JJ.  of  Derbyshire,  11  W.  B.  780.)  Neither  the  tenant  of  a  farm  nor 
those  employed  by  him  can  be  convicted  of  trespassing  in  pursuit  of 
game  under  this  section  when  they  kill  rabbits  upon  the  farm,  the 
right  of  sporting  being  reserved  to  the  landlord  [Spicer  v.  Barnard, 
28  L.  J.  M.  G.  176),  because  by  1  &  2  WiU.  4,  c.  32,  s.  12,  the  tenant 
had  the  power  to  kill  rabbits  on  the  farm,  and  what  he  was  himself 
entitled  to  do  he  might  employ  others  to  do  for  him.  Nor  can  a  labourer 
be  convicted  under  this  section  for  trespassing  in  pursuit  of  rabbits 
when  he  kiUs  one  on  his  master's  farm  by  the  permission  of  his  master, 
to  whom  the  right  of  sporting  over  the  farm  was  given  by  his  landlord. 
(PadwicJc  V.  King,  29  Z.  J.  M.  G.  42.) 

The  30th  section  of  1  &  2  WiU.  4,  c.  32,  which  makes  it  an  offence 
to  "  commit  a  trespass  by  entering  or  being  in  the  daytime  upon  any 
land  in  search  of  game,"  does  not  apply  to  a  case  where  the  game 
alleged  to  be  searched  for  was  dead  at  the  time.  In  Kenton  v.  Hart, 
34  L.  J.  M.  O.  87,  the  respondent  was  shooting  upon  his  own  land, 
when  a  pheasant  rose  and  flew  across  the  fence  which  divided  it  from 
the  land  of  T.  After  it  had  crossed  the  boundary,  the  respondent  fired 
at  and  killed  it.  It  fell  upon  the  land  of  T.,  and  the  respondent  went 
over  while  it  lay  dead  upon  the  ground  and  broilght  it  away.  Upon 
an  information  laid  against  him  for  committing  a  trespass  by  being 
upon  the  land  of  T.  "in  search  of  game,"  the  justices  dismissed  the 
charge,, on  the  ground  that  the  mere  act  of  entering  the  land  for  the 
purpose  of  picking  up  the  pheasant,  which  was  then  dead,  was  not 
such  a  trespass  as  was  contemplated  by  the  act.  Held,  distinguish- 
ing Osbmid  V.  Meadows,  ante,  p.  772,  that  the  justices  were  right  in 
rerasing  to  convict. 

In  support  of  an  information,  under  the  11  Vict.  c.  43,  s.  5,  against 
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A.  for  aiding  and  abetting  B.  to  commit  tlie  oflfenoe  of  trespass  in  pur-  11.  Trespasses 
suit  of  game,  there  was  evidence  that  A.  drove  B.  in  a  conveyance  inpwrsuit  of 
along  a  turnpike  road  for  a  lawful  purpose ;  that  the  conveyance  was  game. 

afterwards  stopped,  when  B.  got  out  and  entered  a  field  and  shot  a 
hare,  which  he  gave  to'  A.  on  returning  to  the  conveyance,  and  A. 
then  drove  along  the  road.  Held,  that  there  was  evidence  on  which 
the  justices  might  find  A.  guilty  of  the  offence  so  charged.  {Stacey  v. 
Whitehurst,  34  L.  J.  C.  P.  94.) 

Entering  and  being  on  the  land  constitute  only  one  ofience  under  Entering  and 
this  enactment.     (B.  v.  Mellor,  2  Bowl.  173;  see  Newman  v.  Bendyehe,  being  on  land  but 
M\    A     e^  -K^   ^^  \  one  offence  under 

WA.&L.W.)  .,.       ,  .  „    ,.  .  this  section 

A  party  may  be  a  trespasser  vsnthm  the  meaning  of  this  enactment,  ^  p^rty  in  pursuit 
by  entering  or  being  upon  a  highway  in  search  or  pursuit  of  game ;  as  of  game  on  a  high- 
the  public  have  only  the  right  of  using  a  highway  for  the  purpose  of  ^^^^ZxxiSdei- 
passing  and  re-passing  along  it,  and  if  they  use  it  for   any  other  it. 
purpose,  they  become  trespassers.     Piring  at  game  from  a  highway  is 
a  trespass  in  pursuit  of  game  within  1  &  2  Will.  4,  c.  32,  s.  30,  May- 
hew  V.  Wardley,  14  C.  B.  N.  S.  550,  and  in  Beg.  v.  Pratt,  24  L.  J.  M. 
G.  113,  the  court  held  that  the  defendant  was  rightly  convicted  under 
this  section,  where  it  was  proved  that  whilst  on  a  highway  with  a  gun 
he  had  sent  a  dog  into  an  adjoining  cover,  out  of  which  a  pheasant  had 
immediately  flown  across  the  highway,  at  which  he  had  fired.    (Vide 
post,  title  "Highway  ") ;  and  the  enactment  is  not  confined  to  trespasses 
upon  inclosed  land,  but  extends  to  trespasses  upon  any  land  in  search 
or  pursuit  of  game,  &c.     And  a  fortiori  the  enactment  extends  to  tres- 
passers upon  the  waste  land  at  the  side  of  a  highway.     In  whom  the 
soil  of  a  highway  is  vested,  and  to  whom  the  waste  land  at  the  side  of 
a  highway  belongs,  sqq  post,  title  "Highway." 

But  it  would  seem  that  if  a  party  outside  of  a  field  fire  at  game,  &c..  But  a  party  by 
so  as  that  the  shot  strike  the  soil  of  such  field,  he  is  not  liable  to  be  fi™ginto a  field 
convicted  under  the  above  section  as  a  trespasser  therein  in  pursuit  of 
game,  &c.  as  the  enactment  does  not  extend  to  a  constructive  entry. 
{Beg.  V.  Pratt,  24  L.  J.  M.  G.  113,  and  ante,  p.  772.)     That  a  party  for 
such  an  act  would  be  hable  to  an  action  of  trespass,  vide  ante,  p.  772. 

The  information  under  this  enactment  may  be  laid  by  any  person 
though  he  be  not  interested  in  the  game  upon  the  land  trespassed  on, 
or  in  the  land.  {MidletonY.  Oale,  S  A.  &  E.  155;  Mardeny.  Porter, 
29  L.  J.  M.  G.  213.) 

Parol  evidence  of  what  a  party  says  before  a  magistrate,  on  the  infoi-mation  under 
hearing  of  a  case  of  trespass  under  the  above  section,  is  admissible,  ^>  by  wbom  may 
although,  in  fact,  what  he  said  was  taken  down ;  as  this  is  not  one  of  Evidence  of  what 
the  cases  in  which  it  is  the  magistrate's  duty  to  take  down  what  is  the  party  says  on 
said  before  him.     {Robinson  v.  Vaughton,  8  C  cfc  P.  252.)  cS'™^°"''° 

The  place  where  the  trespass  was  committed  should,  it  would  seem,  p^g^ripyon  ^f 
be  described  in  the  conviction  by  name,  abuttals,  or  occupation.     (See  piaoe  in  the  pro- 
Bex  V.  Bidley,  B.  B.  G.   G.  515,  post,  p.  798.)    Where  the  conviction  ceedings. 
described  the  land  as  "certain  land  in  the  parish  of  Stoke-upon-Trent, 
in  the  county  aforesaid,  in  the  possession  and  occupation  of  Daniel 
Bird  Baddeley,"  Taunton,  J.,  held  that  the  description  was  suflicient. 
[Rex  V.  Mellor,  2  Bowl.  173.) 

A  conviction  under  this  enactment  is  irremovable,  notwithstanding  Conviction  not 
the  5  &  6  Wai.  4,  c.  20,  s.  21,  post,  p.  788.     (See  B.  v.  Hester,  4  Bowl,  removable. 
689.) 

Sect.  31.  Where  any  person  shall  be  found  on  any  land,  or  upon  any  Trespassers  after 
of  his  Majesty's  forests,  parks,  chases,  or  warrens,  in  the  day-time,  (see  game  niay  be  re- 
^06*,  p.  777),  in  search  or  pursuit  of  game,  or  woodcocks,  snipes,  quails,  ^^^  and  teu 
landrails,  or  conies,  it  shall  be  lawful  for  any  person  having  the  right  their  names  and 
of  killing  the  game  upon  such  land,  by  virtue  of  any  reservation  or  tw  ref?Se  may 
otherwise  as  hereinbefore  mentioned,  or  for  the  occupier  of  the  land,  be  arrested, 
(whether  there  shall  or  shall  not  be  any  such  right  by  reservation  or 
otherwise),  or  for  any  gamekeeper  or  seryant  of  either  of  them,  or  for 
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11. 

in  pwrsidt  of 
game. 

1  &  2  Will.  4,  c.  32. 


Penalty  for. 


Party  arrested 
must  be  dis- 
charged, unless 
brought  before  a 
justice  within 
twelve  hours. 


Trespassers  armed 
using  violence,  &c. 


Trespass  in  day- 
time in  queen's 
forests. 


What  to  be  deemed 
day-time. 


any  person  authorised  by  eitlier  of  them,  or  for  the  warden,  ranger, 
verderer,  forester,  master-keeper,  nnder-keeper,  or  other  ofQoer  of  such 
forest,  park,  chase,  or  warren,  to  require  the  person  so  found  forthwith 
to  quit  the  land  whereon  he  shall  be  so  found,  and  also  to  tell  his 
Christian  name,  surname,  and  place  of  abode;  and  in  case  such  person 
shall,  after  being  so  required,  offend  by  refusing  to  tell  his  real  name 
or  place  of  abode,  or  by  giving  such  a  general  description  of  his  place 
of  abode  as  shall  be  iUusory  for  the  purpose  of  discovei-y,  or  by  wilfully 
continuing  or  returning 'upon  the  land,  it  shall  be  lawful  for  the  party 
so  requiring  as  aforesaid,  and  also  for  any  person  acting  by  his  order 
and  in  his  aid,  to  apprehend  such  offender,  and  to  convey  him_  or  cause 
him  to  be  conveyed  as  soon  as  conveniently  may  be  before  a  justice  of 
the  peace ;  and  such  offender,  (whether  so  apprehended  or  not),  upon 
being  convicted  of  any  such  offence  before  a  justice  of  the  peace,  shall 
forfeit  and  pay  such  sum  of  money,  not  exceeding  51.,  as  to  the  convict- 
ing justice  shall  seem  meet,  together  with  the  costs  of  the  conviction. 
Provided  always,  that  no  person  so  apprehended  shall,  on  any  pretence 
whatsoever,  be  detained  for  a  longer  period  than  12  hours  from  the 
time  of  his  apprehension  untU  he  shall  be  brought  before  some  justice 
of  the  peace ;  and  that  if  he  cannot,  on  account  of  the  absence  or 
distance  of  the  residence  of  any  such  justice  of  the  peace,  or  owing  to 
any  other  reasonable  cause,  be  brought  before  a  justice  of  the  peace 
within  such  12  hours  as  aforesaid,  then  the  person  so  apprehended 
shall  be  discharged,  but  may  nevertheless  be  proceeded  against  for  his 
offence  by  summons  or  warrant,  according  to  the  provisions  hereinafter 
mentioned,  as  if  no  such  apprehension  had  taken  place.  (See  GookB  v. 
Wordwards,  post,  p.  77Y.) 

To  justify  the  apprehension  of  a  person  under  this  section,  he  must 
have  been  required  to  quit  the  land,  and  tell  his  name ;  and  the  "  wil- 
fuUy  continuing  or  returning  upon  the  land,"  to  justify  the  appre- 
hension, must  be  upon  the  same  land,  and  for  the  purpose  of  pursuing 
game  there.     {Bex  v.  Long,  7  0.  &  P.  314,  per  Williams,  J.) 

Sect.  32.  "Where  any  persons,  to  the  number  of  5  or  more  together, 
shall  be  found  on  any  land,  or  in  any  of  his  Majesty's  forests,  parks, 
chases,  or  warrens,  in  the  day-time,  {vide  infra),  in  search  or  pursuit 
of  ganie,  or  woodcocks,  snipes,  quails,  landrails,  or  conies,  any  of  such 
persons  being  then  and  there  armed  with  a  gun,  and  such  persons  or 
any  of  them  shall  then  and  there,  by  violence,  intimidation,  or  menace, 
prevent  or  endeavour  to  prevent  any  person  authorised  as  hereinbefore 
mentioned  from  approaching  such  person  so  found,  or  any  of  them,  for 
the  purpose  of  requiring  them  or  any  of  them  to  quit  the  land  whereon 
they  shall  be  so  found,  or  to  tell  their  or  his  Christian  name,  surname, 
or  place  of  abode  respectively,  as  hereinbefore  mentioned,  every  person 
so  offending  by  such  violence,  intimidation,  or  menace  as  aforesaid,  and 
every  person  then  and  there  aiding  or  abetting  such  offender,  shall, 
upon  being  convicted  thereof  before  two  justices  of  the  peace,  forfeit 
and  pay  for  every  such  offence  such  penalty,  not  exceeding  51,  as  to 
the  convicting  justices  shall  seem  meet,  together  with  the  costs  of  the 
conviction ;  which  said  penalty  shall  be  in  addition  to  and  independent 
of  any  other  penalty  to  which  any  such  person  may  be  liable  for  any 
other  offence  against  this  act. 

Sect.  33.  If  any  person  whatsoever  shall  commit  any  trespass,  by 
eiitering  or  being,  in  the  day-time,  upon  any  of  his  Majesty's  forests, 
parks,  chases,  or  warrens,  in  search  or  pursuit  of  game,  without  being 
first  duly  authorised  so  to  do,  such  person  shall,  on  conviction  thereof 
before  a  justice  of  the  peace,  forfeit  and  pay  such  sum  of  money,  not 
exceeding  21.,  as  to  the  justice  shaU  seem  meet,  together  with  the 
costs  of  the  conviction. 

Sect.  34.  For  the  purposes  of  this  act  the  day-time  shall  be  deemed 
to  commence  at  the_  beginning  of  the  last  hour  before  sunrise,  and  to 
conclude  at  the  expiration  of  the  first  hour  after  sunset. 
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Sect.  35.  The  aforesaid  provisions  against  trespassers  and  persons  11.  Trespasses 
found  on  any  land  shall  not  extend  to  any  person  hunting  or  coursing    m  pursuit  nf 
upon  any  lands  with  hounds  or  greyhounds  and  being  in  fresh  pursuit  of         game. 
any  deer,  hare,  or  fox  already  started  upon  an5'^  other  land  {ante,  p.  772),  j  ^  ^  ^jjj  4  ^  32 
nor  to  any  person  bond  fide  [see  "  Gonviction,"!   claiming  and  exer-  ^,  .'.''' 

■'   f  ■,,  i  J      •    i.i.     j>  jp  J?    .     °i  i.     The  proviBiona  as 

cismg  any  right  or  reputed  right  01  tree  warren  or  free  chase,  nor  to  to  trespassers  not 
any  gamekeeper  lawfully  appointed  within  the  limits  of  any  free  warren  to  apply  to  per- 
br  free  chase,  nor  to  any  lord  or  any  steward  of  the  crown  of  any  manor,  °™^  hunting,  &c. 
lordship,  or  royalty,  or  reputed  manor,  lordship,  or  royalty,  nor  to  any 
gamekeeper  lawfully  appointed  by  such  lord  or  steward  within  the 
Emits  of  such  manor,  lordship,  or  royalty,  or  reputed  manor,  lordship, 
or  royalty. 

Sect.  36.  When  any  person  shall  be  found  by  day  or  by  night  upon  Game  may  be 
any  land,  or  in  any  of  his  Majesty's  forests,  parks,  chases,  or  warrens,  ^gers^not  de^' 
ia  search  or  pursuit  of  game,  and  shall  then  and  there  have  in  his  Uvering  up  same 
possession  any  game  which  shall  appear  to  have  been  recently  killed,  ■"''™  demanded. 
it  shall  be  lawful  for  any  person  having  the  right  of  killing  the  game 
upon  such  land  by  virtue  of  any  reservation  or  otherwise,  as  herein- 
before mentioned,  or  for  the  occupier  of  such  land,  (whether  there  shall 
or  shall  not  be  any  such  right  by  reservation  or  otherwise),  or  for  any 
gamekeeper  or  servant  of  either  of  them,  or  for  any  officer  as  aforesaid 
of  such  forest,  park,  chase,  or  warren,  or  for  any  person  acting  by  the 
order  and  in  aid  of  any  of  the  said  several  persons,  to  demand  from  the 
person  so  found  such  game  in  his  possession,  and  in  case  such  person 
shall  not   immediately  deliver  up  such  game,  to  seize  and  take  the 
same  from  him,  for  the  use  of  the  person  entitled  to  the  game  upon 
such  land,  forest,  park,  chase,  or  warren. 

By  this  provision,  it  seems  that  the  owner,  &c. ,  may  seize  all  the  game 
in  the  trespasser's  possession,  whether  killed  on  the  land  or  not.  (See 
ante,  p.  743.) 

The  demand  must  be  made  on  the  party  while  he  is  on  the  land. 
If  he  resist  the  deliverj'  up  of  the  game  and  use  force,  force  may  be 
opposed  to  him,  but  no  more  force  should  be  used  than  is  requisite  to 
compel  the  delivery  up  of  the  game.     (See  Wisdom  v.  Eodson,  3  Tyrw. 
811 ;  and  title  "  Assault") 

Mr.  Baron  Farke,  in  one  case,  stated  it  to  be  his  opinion,  that  a  per- 
son, who  was  the  son  of  the  owner  and  occupier  of  certain  land,  and 
who  had  a  general  authority  from  his  own  father  to  shoot  the  game 
upon  it,  and  keep  off  trespassers,  had  no  authority  to  demand  game 
upon  it  under  this  section;' — that  the  words  "having  the  right  of 
kiUing  the  game  "  in  this  section  mean  having  the  legal  right  so  to  do, 
and  therefore  that  a  party  who  has  merely  a  Kcence  or  permission  to 
shoot  the  game  is  not  within  the  enactment ;  and  that  a  person  could 
not  be  said  to  be  acting  in  "  aid  of  any  of  the  said  several  persons," 
unless  he  was  acting  in  the  actual  presence  of  such  person.  The  case 
ultimately  was  decided  upon  grounds  different  from  the  above.  (Cooke 
V.  Word-wards,  cor.  Parlce,  B.  Herts.  Sum.  Assizes,  1843.  Ex  re  Marsh, 
who  was  one  of  the  counsel  for  the  plaintiff.) 

Sect.  46.  Nothing  in  this  act  contained  shall  prevent  any  person  Aet  not  to  pre- 
from  proceeding  by  way  of  civil  action  to  recover  damages  in  respect  of  trespass  but  n? 
any  trespass  upon  his  land,  whether  committed  in  pursuit  of  game  or  double  proceed- 
otherwise,  save  and  except  that  where  any  proceedings  shall  have  been  ™ss  for  the  same 
instituted  under  the  provisions  of  this  act  against  any  person  for  or  in 
respect  of  any  trespass,  no  action  at  law  shall  be  maintainable  for  the 
same  trespass  by  any  person  at  whose  instance,  or  with  whose  concur- 
rence or  assent,  such  proceedings  shall  have  been  instituted,  but  that 
such  proceedings  shall  in  such  case  be  a  bar  to  any  such  action,  and  may 
be  given  in  evidence  under  the  general  issue. 

Where  A.  authorised  B.  to  sport  over  the  lands  of  C,  which  he  did, 
D.,  by  the  assent  of  C,  laid  an  information  before  a  magistrate  against 
B.  for  the  trespass,  under  the  above  section,  and  the  magistrate  dis- 
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missed  tie  complaint;  it  was  held,  in  an  action  by  0.  against  A.  and 
B.,  for  this  trespass,  that  the  proceedings  before  the  magistrate  were 
a  bar  to  the  action,  both  as  to  A.  and  B.,  under  the  above  section ; 
and  that,  to  be  a  bar,  it  was  not  necessary  that  the  magistrate  should 
convict  of  the  trespass,  it  being  sufllcient  if  he  adjudicated  between  the 
parties.     {Robinson  v.  Vaugliton,  8  O.  &  P.  252.) 

The  25  &  26  Vict.  c.  114,  intituled,  "  An  Act  for  the  Prevention  of 
Poaching,"  enacts : — 

Sect.  1.  The  word  "  Game  "  in  this  act  shaU  for  aU  the  purposes 
of  this  act  be  deemed  to  include  any  one  or  more  hares,  pheasants, 
partridges,  eggs  of  pheasants  and  partridges,  woodcocks,  snipes, 
rabbits,  grouse,  black  or  moor  game,  and  eggs  of  grouse,  black  or 
moor  game;  and  the  words  "Justice"  and  "Justices"  in  this  act 
shall,  unless  otherwise  provided  for,  mean  respectively  a  justice_  and 
justices  of  the  peace  respectively  of  or  for  the  county,  riding,  division, 
liberty,  city,  borough,  or  place,  in  which  any  game,  gun,  part  of  gun, 
net,  snare,  or  engine  after  mentioned  shall  be  found. 

Sect.  2.  It  shall  be  lawful  for  any  constable  or  peace  officer  in  any 
county,  borough,  or  place  in  Great  Britain  and  Ireland,  in  any  high- 
way, street,  or  public  place,  to  search  (a)  any  person  whom  he  may 
have  good  cause  to  suspect  of  coming  from  any  land  where  he  shall 
have  been  unlawfiilly  in  search  or  pursuit  of  game,  or  any  person 
aiding  or  abetting  such  person,  and  having  in  his  possession  any  game 
unlawfully  obtained,  or  any  gun,  part  of  gun,  or  nets  or  engines  used 
for  the  killing  or  taking  game,  and  also  to  stop  and  search  any  cart 
or  other  conveyance  in  or  upon  which  such  constable  orpeace  officer  shall 
have  good  cause  to  suspect  that  any  such  game  or  any  such  article  or 
thing  is  being  carried  by  any  such  person,  and  should  there  be  found 
any  game  or  any  such  article  or  thing  as  aforesaid  upon  such  person, 
cart,  or  other  conveyance,  to  seize  and  detain  such  game,  article,  or 
thing ;  and  such  constable  or  peace  officer  shall  in  such  case  apply  to 
some  justice  of  the  peace  for  a  summons  citing  such  person  to  appear 
before  2  justices  of  the  peace  assembled  in  petty  sessions,  as  provided 
in  the  18  &  19  Vict.  c.  126,  s.  9,  as  far  as  regards  England  and  Ire- 
land, and  before  a  sheriff  or  any  2  justices  of  the  peace  in  Scotland ;  and 
if  such  person  shaU.  have  obtained  such  game  by  unlawfully  going  on 
any  land  in  search  or  pursuit  of  game,  or  shall  have  used  any  such 
article  or  thing  as  aforesaid  for  unlawfully  kiUing  or  taking  game,  or 
shall  have  been  accessory  thereto,  such  person  shall,  on  being  con- 
victed thereof,  forfeit  and  pay  any  sum  not  exceeding  51.,  and  shall 
forfeit  such  game,  guns,  parts  of  guns,  nets,  and  engines,  and  the 
justices  shall  direct  the  same  to  be  sold  or  destroyed,  and  the  proceeds 
of  such  sale,  with  the  amount  of  the  penalty,  to  be  paid  to  the  trea- 
surer of  the  county  or  borough  where  the  conviction  takes  place ;  and 
no  person  who,  by  direction  of  a  justice  in  writing,  shall  sell  any  game 
so  seized  shall  be  liable  to  any  penalty  for  such  sale  ;  and  if  no  con- 
viction takes  place,  the  game  or  any  such  article  or  thing  as  aforesaid, 
or  the  value  thereof,  shall  be  restored  to  the  person  from  whom  it  had 
been  seized. 

Under  this  section  the  justices  may  convict  if  there  be  sufficient 
evidence  for  a  jury  upon  which  they  could  convict,  and  it  is  not  neces- 
sary to  prove  that  the  person  charged  was  actually  seen  on  the  land, 
for  they  may  draw  such  inferences  from  the  circumstantial  evidence  as 
any  other  tribunal  might.  {Browne  v.  Turner,  32  L.  J.  M.  C.  106.) 
Thus  in  Evans  v.  Botterill,  33  L.  J.  M.  G.  50,  it  was  held  that  justices 
were  justified  in  convicting  persons  who  were  found  together  on  a 


(a)  An  actual  search  is  not  neces- 
sary to  lay  a  foundation  for  the  right 
to  apply  for  a  summons  and  obtain  a 


conviction  under  this  section. 
V.  Knox,  33  L.  J.  M.  C.  1. 


Hart 
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highway  at  6  A.  M.,  having  in  their  possession  a  hare,  rabbits,  stakes  H.  Trespasses 
and  nets,  although  there  was  no  direct  evidence  that  any  of  the  de-  m pursuit  of 
fendants  had  been  upon  any  lands  or  used  any  nets.     This  section  game. 

does  not  enable  a  policeman  to  apprehend  persons  whom  he  may  sus-  ~ '. 

pect  of  coming  from  land  where  they  have  been  unlawfully  in  pursuit  ^*    ^^  ^'°'' "'  ^^*' 
of  game,  nor  is  he  justified  in  stopping  and  searching  a  cart  upon  a 
highway,  unless  he  has  good  cause  to  suspect  that  the  cart  is  carry- 
ing game  which  has  been  unlawfully  obtained.     {Beg.  v.  Spencer,  3  F. 
&  F.  587.) 

Sect.  3.  Any  penalty  under  this  act  shall  be  recovered  and  enforced  Becoveryof  penal- 
in  England  in  the  same  manner  as  penalties  under  the  act  1  &  2  WiU.  4,  ties. 
c.  32,  and  in  Scotland  under  the  act  2  &  3  Will.  4,  c.  68,  and  in  Ire- 
land under  the  Petty  Sessions,  Ireland,  Act,  1851,  when  not  otherwise 
directed  in  this  act. 

Sect.  4.  The  powers  and  provisions  of  the  adt  of  the  11   &  12  Vict.  Provisions  of 
c.   43,   shall  extend  and  apply  to  this  act,   and  to  all  proceedings,  extended'to  this^' 
matters,  and  things  to  be  taken,  had,  and  done,  and  to  all  persons  to  act. 
be  proceeded  against  or  taking  proceedings  under  this  act. 

Sect.  5.  No  conviction  or  order  made  under  this  act,  or  adjudication  No  conviction 
made  on  appeal  therefrom,  shall  be  quashed  for  want  of  form,  or  be  f^  want'ofToiTa 
removed  by  certiorari  or  otherwise  into  any  of  her  Majesty's   su-  or  removed  by 
perior  courts  of  record ;  and  no  warrant  of  commitment  shall  be  held  certiorari. 
void  by  reason  of  any  defect  therein,  provided  it  be  therein  alleged 
that  the  party  has  been  convicted,  and  there  be  a  good  and  valid  con- 
viction to  sustain  the  same. 

Sect.  6.  Any  person  who  shall  think  himself  aggrieved  by  any  such  Power  of  appeal. 
summary  conviction  may  appeal  to  the  next  court  of  general  or 
quarter  sessions  which  shall  be  holden  not  less  than  12  days  after  the 
day  of  such  conviction  for  the  county,  riding,  division,  or  borough 
wherein  the  cause  of  complaint  shall  have  arisen,  provided  that  such 
person  shall  give  to  the  complainant  a  notice  in  writing  of  such  appeal, 
and  of  the  cause  and  matter  thereof,  within  3  days  after  such  con- 
viction, and  7  clear  days  at  the  least  before  such  sessions,  and 
shall,  within  3  days,  enter  into  a  recognizance,  or  bond  of  caution 
in  Scotland,  with  a  sufficient  surety,  before  a  justice  of  the  peace, 
conditioned  personally  to  appear  at  the  said  sessions,  and  to  try  such 
appeal,  and  to  abide  the  judgment  of  the  court  thereupon,  and  to 
pay  such  costs  as  shall  be  awarded  by  the  court ;  and  the  court  at 
such  sessions  shall  hear  and  determine  the  matter  of  appeal,  and  shall 
make  such  order  therein,  with  or  without  costs,  to  either  party,  as 
to  the  court  shall  seem  fit,  and  shall,  if  necessary,  issue  process  for 
enforcing  such  judgment. 

Remedy  hy  Action  of  Trespass,  &c.] — If  a  person  commit  a  trespass  Remedy  for  a 
by  entering  the  close  of  another,  hebecomes  subject  to  an  action  of  ^espaas  by  action, 
trespass.     {2  Bac.  Al.  &1Z;  2  Bla.  Com.  111.) 

For  such  a  mere  trespass,  however,  a  party  should  be  cautious  Costs, 
before  biinging  an  action ;  as  in  some  cases  he  cannot  recover  his  costs,  ^^'If^^^'^j™**^^ 
if  the  verdict  do  not  amount  to  40s.     By  the  3  &  4  Vict.  c.  24,  s.  2,  ""  "^"^ 
after  repealing  the  43  Eliz.  c.  6,  so  far  as  it  relates  to  costs  m  actions 
of  trespass,  or  trespass  on  the  case,  and  so  much  of  the  22  &  23  Car.  2, 
0.  9,  as  relates  to  costs  in  personal  actions,  it  is  enacted,  "  that  if 
the  plaintiff  in  any  action  ot  trespass  or  of  trespass  on  the  case,  brought 
or  to  be  brought  in  any  of  her  Majesty's  courts  at  Westminster,  or  in  the 
court  of  Common  Pleas  at  Lancaster,  or  in  the  court  of  Common  Pleas 
at  Durham,  shallrecoverbythe  verdict  of  ajury  less  damages  than  40s., 
such  plaintiff  shall  not  be  entitled  to  recover  or  obtain  from  the  defen- 
dant, in  respect  of  such  verdict,  any  costs  whatever,  whether  it  shall  be 
given  upon  any  issue  or  issues  tried,  or  judgment  shall  have  passed  by 
default,  unless  the  judge  or  presiding  officer  before  whom  such  verdict 
shaU  be  obtaiaed  shall  immediately  afterwards  certify  on  the  back  of 
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the  record,  or  on  the  writ  of  trial  or  writ  of  inquiiy,  tliat  the  action  was 
really  brought  to  try  a  right  besides  the  mere  right  to  recover  damages  for 
the  trespass  or  grievance  for  which  the  action  shall  have  been  brought,  or 
tJiat  the  trespass  or  grievance  in  respect  of  which  the  action  was  brought 
was  wilful  and  malicious  (a). 

Sect.  3.  Provided  that  nothing  herein  contained  shall  extend  to  or 
he  construed  to  extend  to  deprive  any  plaintifiFs  of  costs  in  any  action 
or  actions  hrought  for  a  trespass  or  trespasses  over  any  lands,  commons, 
wastes,  closes,  woods,  plantations,  or  enclosures,  or  for  entering  into 
any  dwelUngs,  outhuildings,  or  premises  in  respect  of  which  any 
notice  not  to  trespass  thereon  or  therein  shall  have  been  previously 
served,  by  or  on  behalf  of  the  owner  or  occupier  of  the  land  trespassed 
over,  upon,  or  left  at  the  last  reputed  or  known  place  of  abode  of  the 
defendant  or  defendants  in  such  action  or  actions. 

It  has  been  held  under  this  act,  that  the  granting  of  the  certificate 
is  entirely  a  matter  for  the  discretion  of  the  judge  presiding  at  the 
trial.  {Shuttleworth  v.  Cocker,  1  Man.  &  Or.  829 ;  Barker  v.  Hollier,  8 
M.  &  W.  513)— that  the  court  cannot  review  his  decision  (/(i. ;  Richard- 
son V.  Barnes,  4  Ex.  128) — that  the  certificate  ought  to  be  the  simple 
result  of  his  impression  upon  the  facts  proved,  uninfluenced  by  any 
extraneous  matter,  or  any  expression  of  understanding  on  the  part  of 
the  jury  that  the  verdict  would  carry  costs  {Pryme  v.  Browne,  4  8cott, 
N.  R.  739)— that  the  certificate  must  be  granted  immediately,  that  is 
to  say,  within  a  reasonable  time  after  the  trial  {Thompson  v.  Gihson, 
8  M.  &  W.  281  ;  Page  v.  Pearce,  8  il/.  *  W.  677 ;  Gillett  v.  Green,  7 
M.  &  W.  347 ;  Shutileivorth  v.  Cocker,  supra  ;  and  see  this  case  as  to 
the  amendment  of  an  informal  certificate) ;  and  that  the  certificate 
need  not  be  signed  sedente  curia  [Thompson  v.  Gibson,  supra). 

If  an  action  be  brought  for  a  trespass  committed,  after  notice  not  to 
trespass,  there  is  no  necessity  for  the  judge  to  certify,  in  order  to  enable 
the  plaintiff  to  recover  his  costs,  although  he  recover  less  than  40s. 
damages,  as  the  case  is  then  vsdthin  the  3rd  section  of  the  above  statute. 
(See  Bourne  v.  Alcock,  5  Jur.  660;  and  7  Jur.  553.)  Por  this 
reason,  independent  of  others,  it  is  advisable,  before  bringing-  an 
action  against  a  party  for  trespassing  in  pursuit  of  game,  to  give  him 
a  notice  not  to  trespass. 

Such  notice  should  be  given  by  or  on  behalf  of  the  owner  or  occupier 
of  the  land,  and  should  be  in  writing.  The  notice  had  better  be  ex- 
plicit, showing  where  the  party  must  not  trespass.  (See  Bourne  v. 
Alcock,  su^ra.)  A  general  printed  notice  stuck  up,  pui-porting  to  be  a 
notice  that  "  The  Stanmore  Association  "  would  prosecute  all  persons 
trespassing,  but  not  signed  by  the  plaintiff,  nor  addressed  to  the  de- 
fendant, was  held  not  a  sufficient  notice  not  to  trespass.  {Sellon  v. 
Huntsmen  of  Berkeley  Hunt,  Chit.  G.  L.  2nd  ed.  229.  SeeDeac.  G.  L. 
198,  199.)  The  notice  may  be  personally  served  upon  the  party  to 
whom  it  IS  directed,  or  left  for  him  at  his  last  reputed  or  known  place 
of  abode. 

The  amount  of  the  damages  to  be  given  in  an  action  must  depend  on 
the  nature  of  the  case  submitted  to  the  jury.  In  trespass  for  breaking 
and  entering  the  plaintiff's  closes  and  sporting  there,  under  circum- 
stances of  aggravation,  the  jury  gave  500Z.  damages,  the  court  refused 
to  set  aside  the  verdict.  {Merest  v.  Harvey,  5  Taunt.  442.)  This  was 
an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  closes, 
and  with  dogs  and  guns  beating  and  hunting  for  game.  The  defendant 
suffered  judgment  to  go  by  default,  the  damages  to  be  assessed  before 
a  judge  of  assize,  and  which  were  assessed  accordingly  before  Heath, 
J.,  at  Thetford  Spring  Assizes,  1814,  to  the  amount  of  5001.,  being  the 


(a)  These   words  import    personal  .malice   and  ill-will   to  the  plaintiff. 
{Foster  v.  Pointer,  8  M.  ti-  W.  395.) 
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extent  of  the  damages  laid  in  the  declaration.  On  motion  for  a  rule  11.  Trespasses 
to  set  aside  the  verdict,  on  the  ground  of  excessive  damages,  Heath,  in  pursuit  of 
J.,  briefly  stated  the  circumstances,  which  were  that  the  defendant,  game. 

who  was  a  magistrate,  had  committed  a  trespass  before  the  plaintiff's 
face,  in  defiance  of  the  plaintiff's  notice ;  that  he  was  a  trespasser, 
and  accompanying  the  injury  by  every  kind  of  insult  and  aggravation. 
Gibbs,  0.  J.,  said,  "  When  a  man  disregards  the  conduct  and  princi- 
ples of  a  gentleman  and  of  a  magistrate,  what  is  to  prevent  the  repe- 
tition of  such  conduct  but  large  damages  ?  What  should  we  say  to  a 
man  in  any  inferior  station  in  life,  who  should  so  conduct  himself  ?  I 
know  not  on  what  principle  we  could  grant  a  rule  in  this  case,  except 
on  the  ground  that  the  jary  should  only  have  found  to  the  amount  of 
the  actual  pecuniary  damage  sustained  by  the  plaintiff.  Suppose  I  had 
a  walk  before  my  house,  which  I  had  a  pleasure  in  looking  at  or  in 
walking  ilpon,  should  it  be  allowed  that  a  man  should  walk  there  to 
my  annoyance,  and  then  offer  me  a  halfpenny  in  satisfaction,  alleging 
that  I  had  received  no  actual  damage  ?  This  is  a  much  stronger  case, 
for  no  conduct  could  have  been  more  outrageous  than  that  of  the  de- 
fendant on  this  occasion."  Heath, — "  I  left  it  to  the  jury  to  say  what 
damages  would  be  a  compensation,  and  it  never  can  be  contended 
that  these  were  too  much.  I  remember  a  case,  many  years  ago, 
where  the  jury  gave  500?.  for  merely  throwing  off  a  man's  hat,  and 
the  court  refused  to  set  aside  the  verdict."  Per  Curiam.  Eule 
refused. 

In  Hume  v.  Oldacre  (1  Stark.  551),  it  was  held,  that  the  jury  might  Damages  by 
give  damages  not  only  in  respect  of  the  huntsman's  own  individual  "  °"'^''^- 
trespass,  but  for  the  damages  done  by  his  followers.  And  again  in 
Baker  v.  Berkeley  (3  C.  (fcP.  32),  in  trespass  for  breaking  into  plaintiff's 
farm,  &o.,  where  the  plaintiff  received  lOOl.  damages.  Lord  Tenterden, 
C.  J.  said,  "  If  a  gentleman  sends  out  his  hounds  and  his  servants, 
and  invites  other  gentlemen  to  hunt  with  him,  although  he  does  not 
himself  go  on  the  lands  of  another,  but  those  gentlemen  do,  he  is  answer- 
able for  the  trespass  they  commit  in  so  doing,  unless  he  distinctly 
desires  them  not  to  go  on  those  grounds ;  and  if  (as  in  the  present  case) 
he  does  not  so  desire  them,  I  think  he  is  answerable,  in  point  of  law, 
for  the  damage  they  do."    (See  ante,  p.  777.) 

Remedy  by  Action  on  a  Bond  or  Agreement,  c6c.] — The  owner  of  Eemedy  by  action 
land  may  take  a  bond  to  prevent  the  commission  of  trespass  ™  ^'^^ '"'  agree- 
thereon.  {Roy  V.  Duke  of  Beaufort,  2  Atk.  190).  And  the  tenant 
may  be  restrained  by  bond  or  covenant  from,  sporting,  and  the  land- 
lord may  make  his  tenant  stipulate  to  bring  actions  against  tres- 
passers. {Id.)  A  court  of  equity  wiU  restrain  an  improper  use  of 
such  a  covenant. 

Remedy  by  Suit  in  Equity.'] — A  court  of  equity  will,  in  some  cases,  Eemedy  by  suit 
interfere  to  prevent  a  repetition  of  trespasses.     {Ld.  Teynham  v.  Her-  '"  ^'*'"  ''' 
bert,  2  Ath.  483.     See  further,  Chit.  G.  L.  224,  225.) 

Remedy  by  Indictment,  cfcc.J — No  indictment  can  be  supported  for  a  Eemedybyindiot- 
mere  civil  trespass.  {R.  v.  Sforr,  3  Burr.  1701 ;  R.  v.  Wilson,  8  T.  R.  ""«"'>  *°- 
357).  Nor  will  it  He  for  a  conspiracy  to  commit  a  civil  trespass  on 
property,  by  agreeing  to  go  into  another'spreserve  to  snare  hares,  though 
done  in  the  night  by  defendants  armed  with  offensive  weapons  to  resist 
any  endeavours  to  apprehend  them.  {R.  v.  Turner,  13  East,  228  ;  R. 
v.  Marshall,  2  Keb.  594 ;  see  R.  v.  Kenrick,  7  Jur.  848.) 

A  party  cannot  be  imprisoned  for  a  mere  trespass.  {Ante,  "  Arrest.") 
But  the  1  &  2  Will.  4,  c.  32  in  some  cases  allows  an  arrest  of  a  tres- 
passer.    {Ante,  p.  776.) 

As  to  the  indictment  for  night  poaching,  see  post,  p.  798. 
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in  pursuit  of 
game. 

(3.)  Modeofpre- 
Tenting  trespass. 

Besisting  entry 
or  foi-cing  off 
land. 


Seizing,  <fec.  dogs, 


Setting  spears. 


Setting  dog-traps. 


(3.)    The  Mode  of  Pkeventing  Tkespasses. 

If  a  person  attempt  to  enter  by  force  the  property  of  anotlier,  he 
may  be  opposed  in  such  attempt  by  force.  (Weaver  v.  Bush,  8  T.  jR. 
78.)  In  the  case  of  Holt  v.  Wilkes  (3  B.  &  Aid.  304),  Best,  J.,  said, 
' '  Every  proprietor  of  property  is  allowed  to  use  the  force  that  is  abso- 
lutely necessary  to  vindicate  it.  If  he  uses  more  force  than  is  absolutely 
necessary,  he  renders  himself  responsible  for  all  the  consequences  of 
the  excess.  Thus  if  a  man  comes  on  my  land,  I  cannot  lay  hands  on 
him  to  remove  him  oflF  until  I  have  desired  him  to  go  oflf.  If  he  will 
not  depart  on  request,  I  cannot  proceed  immediately  to  beat  him,  but 
must  endeavour  to  push  him  oflf.  If  he  is  too  powerful  for  me,  I 
cannot  use  a  dangerous  weapon,  but  must  first  call  in  aid  other  assist- 
ance. I  am  speaking  of  out-door  felony,  and  of  cases  in  which  no 
felony  is  to  be  apprehended.  It  is  evident  also  that  this  doctrine  is 
applicable  only  to  trespasses  committed  in  the  presence  of  the  owner 
of  the  property  trespassed  on." 

The  owner  of  land  cannot  in  general  seize  a  dog  which  is  pursuing 
game  (AthelY.  Oorbett,  Cro.  Jac.  463) ;  nor  can  he  shoot  it.  (Fere  v. 
Lord  Cawdor,  11  East,  6&i;  Carpenter  v.  Adams,  Comb.  183;  see  ante, 
p.  "760.)  But  a  different  rule  prevails  with  respect  to  privileged  places, 
such  as  ancient  parks  and  warrens.  Thus,  in  trespass  for  killing  a 
mastiff,  the  defendant  may  justify  that  the  mastiff  infested  a  warren, 
and  could  not  be  restrained  from  doing  damage  there  ;  and  it  is  not 
necessary  to  allege,  that  the  defendant  could  not  otherwise  prevent 
the  dog  from  killing  the  conies  ;  but  it  is  sufficient  to  state  that  the 
dog  was  in  the  warren  pursuing  the  conies,  and  therefore  the  defend- 
ant killed  him.  {Wadhurst  v.  Damme,  Cro.  Jac.  44.)  And  so  it  is,  if 
a  dog  runs  after  deer  in  an  ancient  park.  [Barrington  v.  Turner,  3  Lev. 
28;  1  Saztnd.  84,  n.  3;  and  see  Rotheroe  v.  Matthews,  5  C.  &  P.  581; 
and  ante,  p.  760.)  And  see  ante,  pp.  749  and  760,  as  to  the  power  of  a 
lord  of  a  manor  or  his  gamekeeper  to  seize  or  kill  dogs. 

In  the  case  of  Dean  v.  Clayton  (7  Taunt.  489),  the  judges  of  the 
Court  of  Common  Pleas  were  equally  divided  in  opinion  whether  a 
private  person  has  a  right  to  set  dog-spears  to  preserve  hares  in  his 
woods,  and  prevent  them  from  being  killed  by  dogs  and  foxes. 

But  the  setting  of  dog-spears  is  not  an  illegal  act,  unless,  perhaps, 
they  be  set  with  the  intent  to  do  grievous  bodily  harm,  to  human 
beings  (vide  post,  p.  783) ;  and  a  person  passing  with  a  dog 
through  a  wood,  in  which  he  knows  dog-spears  are  set,  has  no  right 
of  action  against  the  owner  of  the  wood,  for  the  death  of,  or  injury 
to  his  dog,  who  by  reason  of  his  own  natural  instinct,  and  against 
the  will  of  his  master  runs  off  the  path  against  one  of  the  dog-spears, 
and  is  killed  or  injured.  [Jordin  v.  Crump,  %  M.  &  W.  782.)  And 
it  seems  that  even  if  the  owner  of  a  dog  have  no  notice  of  dog-spears 
being  set  in  a  wood,  he  would  not  in  such  a  case  as  the  above  have 
any  right  of  action.     {Id.) 

But  if  a  man  place  dangerous  traps,  baited  with  flesh,  in  his  own 
ground,  so  near  to  a  highway,  or  to  the  premises  of  another,  that 
dogs  passing  along  the  highway,  or  kept  in  his  neighbour's  premises, 
must  probably  be  attracted  by  their  instinct  into  the  traps ;  and  in 
consequence  of  such  act  his  neighbour's  dogs  bo  so  attracted,  and 
thereby  injured,  an  action  on  the  case  lies.  {Toumsend  v.  Watlien,  9 
East,  277.)  In  an  action  for  placing  traps  baited  with  flesh  and 
strong-scented  articles,  by  which  the  plaintiff's  dogs  were  enticed 
from  the  publio  highways  to  the  said  traps,  and  were  caught  therein 
and  wounded,  there  was  a  verdict  for  the  plaintiff;  and  the  Court  of 
King's  Bench  refused  to  arrest  the  judgment,  there  being  no  doubt 
but  the  action  was  maintainable.  A  rule  jw'siwas,  however,  granted 
for  setting  aside  the  verdict,  as  against  the  evidence ;  and  after 
hearing  the  grounds  of  objection  against  it,  Lord  Ellenborough,  0.  J,, 
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said,  "It  appears  by  the  evidence  reported,  tliat  the  traps  were  11.  Trespasses 
placed  so  near  the  plaintiff's  court-yard,  where  his  dogs  were  kept,  m  pu/rsuit  of 
that  they  might  scent  the  bait,  without  committing  any  trespass  on  game. 

the  defendant's  wood.  Every  man  must  be  taken  to  contemplate  the 
probable  consequences  of  the  act  he  does ;  and  therefore  when  the 
defendant  caused  traps  scented  with  the  strongest  meats  to  be  placed 
so  near  to  the  plaintiff's  house  as  to  influence  the  instinct  of  those 
animals,  and  draw  them  irresistibly  to  their  destruction,  he  must  be 
considered  as  contemplating  this  probable  consequence  of  his  act. 
That  which  might  be  taken  as  general  evidence  of  malice  against  all  dogs 
coming  accidentally  within  the  sphere  of  attraction  which  he  had  placed 
there,  must  surely  be  evidence  of  it  against  those  in  particular  which 
were  placed  nearest  to  the  source  of  attraction,  and  within  the  con- 
stant influence  of  it.  "What  difference  is  there  in  reason  between 
drawing  the  animal  into  the  trap  by  means  of  his  instinct,  which  he 
cannot  resist,  and  putting  him  there  by  manual  force  ?  If  a  man 
knowingly  keep  a  dog  accustomed  to  bite,  and  any  person  coming  by 
chance  in  his  way  be  bitten,  an  action  lies  against  the  owner,  though 
he  had  no  malice  against  the  particular  individual.  [See  title  "Dogs."^ 
Here  there  is  evidence  that  the  defendant's  purpose  in  setting  the  traps 
was  to  catch  dogs  in  general,  as  well  as  vermin ;  for  he  afterwards  re- 
compensed his  servant  for  dogs  taken  in  the  traps.  The  rule,  therefore, 
omnis  ratihabitio  retro  trahitur  et  mandato  (equiparatur,  applies  to  this 
case.  Without,  therefore,  considering  what  had  happened  before  the 
plaintiff  came  to  his  residence  in  the  defendant's  neighbourhood,  when 
he  did  come,  he  came  to  a  place  where  the  mischief  existed  and  con- 
tinued to  operate  within  the  sphere  where  he  might  lawfully  have  his 
dogs,  and  which  in  fact  did  afterwards  operate  upon  them  to  the  plaintiff's 
prejudice."  The  other  judges  agreeing,  the  rule  was  discharged. 
{Id.) 

Before  the  statute  7  &  8  Geo.  4,  o.  18,  it  was  undecided  whether  a  setting  of  spring- 
person  might  set  spring-guns  in  woods  or  inclosed  grounds ;  but  now  g^'i^  prohi- 
the  24  &  25  Vict.  c.  100,  s.  31,  enacts,   "  That  whosoever  shaU  set  or  I'^t^'^W- 
place,  or  cause  to  be  set  or  placed,  any  spring-gun,  man-trap,  or  other 
engine   calculated  to  destroy  human  life,  or  inflict  grievous  bodily 
harm,  with  the  intent  that  the  same  or  whereby  the  same  may  destroy 
or  inflict  grievous  bodily  harm  upon  a  trespasser,  or  other  person 
coming  in  contact  therewith,  shall  be  guilty  of  a  misdemeanor,  and  is  Made  a  misde- 
liable  on  conviction  to  be  kept  in  penal  servitude  for  3  years,  or  to  be  meaner, 
imprisoned  for  any  term  not  exceeding  2  years,  with  or  without  hard 
labour." 

And  by  the  same  section  it  is  enacted  "  That  whosoever  shall  know-  Persons  permit- 
inglyand  wilfully  permit  any  such  spring-gun,  man-trap,  or  other  ^''sl^^y  otS, 
engine  as  aforesaid,  which  may  have  been  set,  fixed,  or  left,  in  any  to  continue, 
place,  then  being  in  or  afterwards  coniing  into  his  possession  or  occu-  '^°i°Srl,*°  '^"^^ 
pation,  by  some  other  person,  to  continue  so  set  or  fixed,  shall  be  deemed 
to  have  set  and  fixed  such  gun,  trap,  or  engine,  with  such  intent  as 
aforesaid." 

Provided  that  "  Nothing  in  this  section  shall  be  deemed  to  make  it  ^°Jl^°  dweuir 
unlawful  to  set  or  place,  or  cause  to  be  set  or  placed,  or  to  be  continued  house."   ™^  '"^' 
set  or  placed,  from  sunset  to  sunrise,  any  spring-gun,  man-trap,   or 
other  engine  which  shall  be  set  or  placed,  or  cause  or  continued  to  be 
set  or  placed  in  a  dwelling-house  for  the  protectioii  thereof." 

Provided  that  "  Nothing  in  this  section  contained  shall  extend  to  ■*-"'^  f°'' t™ps  f™' 
make  it  illegal  to  set  any  gin  or  trap  such  as  may  have  been  or  may 
be  usually  set  with  the  intent  of  destroying  vermin." 

The  setting  of  a  dog-spear  is  not  prohibited  by  this  statute  (Jordin  Setting  dog- 

(a)  This  is  taken  from  the  7  &  8  Geo.  i,  c.  IS,  repealed  bv  24  &  25  Vict, 
0.  95. 
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13.  Mecovery     '^-  Crump,  8  M.  &  W.  782),  unless,  perhaps,  it  be  set  with  the  intent 
and  application  to  do  grioTOUS  bodily  harm  to  human  beings.     {Id.) 
of  penalties,  <S:c. 


XII.  Soliicrsi  Spotting,  &c. 

Soldiers  sporting.  In  order  for  bettor  preserving  of  game  and  fish,  in  or  near  places 
Provisions  under  where  officers  in  the  army  may  be  quartered,  the  annual  Mutiny  Act 
the  Mutiny  Act.  always  Contains  a  clause  enacting,  "That  every  officer  who  shall, 
without  leave  in  writing  from  the  persons  entitled  to  grant  suohieave, 
take,  kill,  or  destroy  any  game  or  fish  within  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  upon  complaint  thereof  shall  be,  upon 
oath  of  one  or  more  credible  witnesses,  convicted  before  any  justice, 
shall  for  every  such  offence  forfeit  the  sum  of  61." 

And  the  penalty  is  declared  to  be  recoverable  before  a  single  justice 
of  the  peace,  under  the  provisions  of  the  11  &  12  Vict.  c.  43;  and  in 
default  of  distress  (see  "  Conviction,"  "  Distress,")  the  offender  may  be 
imprisoned  for  any  time  not  exceeding  six  months. 

In  such  case,  one  moiety  of  the  penalty  is  to  go  to  the  informer, 
if  he  be  not  a  witness,  and  the  other  moiety,  or  (where  the  offence 
is  proved  by  the  informer),  the  whole  is  to  be  paid  to  the  general 
agent  for  the  recruiting  service  in  London ;  and  every  justice  who 
shall  adjudge  any  such  penalty  is  required,  within  four  days  at  the 
farthest,  to  report  the  same  to  the  Secretary  of  State  for  the  War  De- 
partment.    (See  "  Military  Law.") 


Recovery  and 
application  of 
penalties,  &c. 


(1.)  The  informa- 
tion. 


Oath  not  neces- 
sary. 

But  before  any 
proceeding  had 
on  the  informa- 
tion the  charge 
must  be  deposed 
to  on  oath  by  a 
witness. 


XIII.  ®f  tfte  iElecoberg  antr  ajipltcation  of  penalties  ttntier 
tje  1  &  2  Will.  4,  c.  32.    Appeal.    Olfrttotart,  $cc.     - 

We  shall  proceed  to  treat  of  this  subject  in  the  following  order : — 
1.  The  information. — 2.  The  summons. — 3.  The  hearing  of  the  case, 
and  evidence. — 4.  The  conviction,  costs,  and  application  of  penalty.— 
5.  The  levying  of  penalty, — and  6.  The  appeal,  and  certiorari. 

(1).  The  luTOKirATioN. 

There  miist  be  some  information  in  order  to  convict  the  defendant. 
(1  Saund.  262,  n.  1.)  A  verbal  information  wiU.  suffice,  though  it  is 
in  general  best  that  it  should  be  in  writing.     (See  "  Conviction.") 

The  charge  or  information  need  not  be  on  the  oath  of  the  informer 
or  prosecutor,  but  by  the  6  &  7  Will.  4,  c.  65,  s.  9,  after  reciting  1  &  2 
Will.  4,  c.  32,  s.  41,  it  is  enacted  "  That  where  any  person  shall  be 
charged  on  the  oath  of  a  credible  witness  with  any  offence  punishable 
upon  summary  conviction  by  virtue  of  the  said  last-mentioned  act 
before  a  justice  of  the  peace,  the  justice  may  summon  the  party  charged 
to  appear  before  himself  or  any  one  or  two  justices  of  the  peace  as  the 
case  may  require,  at  a  time  and  place  to  be  named  in  such  summons, 
and  if  such  party  shall  not  appear  accordingly,  then  the  justice  or 
justices  may  proceed  in  the  case  in  the  manner  directed  by  the  said 
act  [post,  p.  785) ;  and  that  it  is  expedient  to  explain  and  amend  the  said 
enactments  as  hereinafter 'mentioned ;  "  enacts  and  declares,  "That 
upon  any  information  made  or  exhibited  before  a  justice  of  the  peace, 
of  any  such  offence  as  aforesaid,  it  shall  not  be  necessary  that  tiie  charge 
contained  in  such  information  should  be  made  on  the  oath  of  the  in- 
former or  prosecutor  in  such  case ;  provided  that  before  any  proceeding 
shall  be  had  or  taken  upon  such  information,  either  for  summoning 
the  party  accused  or  compelling  his  appearance  to  answer  the  same, 
the  charge  contained  in  such  information  shall  be  deposed  to  on  ths 
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oath  of  some  other  person  or  persons  being  a  credible  witness  or  credible     13.  Recovery 
witnesses."  and  application 

Though,  the  information  need  not  be  upon  oath,  yet  it  niiist  show  "/  penalties,  <Ssc. 
upon  the  face  of  it  that  the  charge  was  deposed  to  on  oath  by  some 
credible  witness,  and  if  not  the  justices  of  the  peace  have  no  jurisdiction 
to  hear  it.     {Beg.  v.  Scotton,  13  L.  J.  M.  C.  58.) 

By  the  1  &  2  Will.  4,  c.   32,  s.  41,   "The  prosecution  for  every  Limitation  of 
offence  punishable  upon  summary  conviction  by  virtue  of  this  act  shall  prosecution, 
be  commenced  within  3  calendar  months  after  the  commission  of  the 
offence."    The  information  must  therefore  be  laid  within  that  period. 
(See  "  Conviction.") 

The  information    should   state   the   day  and  year  on  which  it  is  Statement,  &c. 
exhibited,  as  weU  as  the  time  when  the  offence  was  committed;  in  order  ''**™®- 
that  it  may  appear  that  the  prosecution  was  commenced  within  the 
period  Umited  by  the  act.     But  the  precise  day  on  which  the  offence  Proof  of. 
is  alleged  to  have  been  committed  need  not  be  proved  as  stated ;  and 
any  variance  in  this  respect  wiU  be  immaterial,  if  it  appear  from  the 
evidence  that  the  prosecution  was  actually  commenced  within  the  given 
time.     (See  "  Conviction.") 

The_ information  and  conviction  must  take  place  in  the  county,  &c.,  statement  of 
wherein  the  offence  was  committed.  The  place,  therefore,  wherein  ^  *""■ 
such  offence  took  place  should  be  described,  m  order  to  show  it  was 
within  the  magistrate's  jurisdiction  {B.  v.  Edivards,  1  East,  278 ;  14 
East,  267;  ante,  "Conviction");  and  also  to  show  to  what  parish 
officers  the  moiety  of  the  penalty  is  to  be  given  as  provided  for  by  the 
5  &  6  Will.  4,  c.  20,  s.  21,  post,  p.  788.  (See  Clarh  v.  Taylor,  3  Esp. 
218 ;  B.  V.  Wyatt,  2  Lord  Baym.  1478.)  In  some  places  a  man  may 
stand  in  one  parish  (or  county),  and  shoot  into  two  or  three ;  in 
such  case  the  place  where  the  offence  was  committed  is  where  the 
party  stood  when  he  shot,  and  not  where  the  object  was  which  he 
shot  at.  (-ffi.  V.  Alsop,  1  Show.  339.  See  further  as  to  venue  in  general, 
ante,  "  Conviction,"  and^osi,  "  Indictment." 

(2.)  The  Summons,  or  Wabeant. 

As  to  the  necessity  for  the  defendant's  being  summoned,  and  how  (2-)  The  summons 
far  a  conviction  may  be  justified  without  it,  see  in  general,  ante,  "  Con-  "^  ^^"'"i'- 
vicfion." 

By  the  1  &  2  Will.  4,  c.  32,  s.  41,  "  The  prosecution  for  every  offence  l  &  2  WiU.  4,  c.  32 
punishable  upon  summary  conviction  by  virtue  of  this  act  shall  be  Enforcing 
commenced  within  3  calendar  months  after  the  commission  of  the  appearance, 
offence ;  and  that  where  any  person  shall  be  charged  on  the  oath  of  a 
credible  witness  [see  now  the  6  &  7  Will.  4,  c.  65,  s.  9,  ante,  p.  784],  with 
any  such  offence  before  a  justice  of  the  peace,  the  justice  may  sum- 
mon^ the  party  charged  to  appear  before  himself,  or  any  one  or  two 
justices  of  the  peace,  as  the  case  may  require,  at  a  time  and  place  to 
be  named  in  such  summons ;  and  if  such  party  shall  not  appear  ac- 
cordingly, then  (upon  proof  of  the  due  service  of  the  summons  by 
delivering  a  copy  thereof  to  the  party,  or  by  delivering  such  copy  at 
the  party's  usual  place  of  abode  to  some  inmate  thereat,  and  explain- 
ing the  purport  thereof  to  such  inmate)  the  justice  or  justices  may 
either  proceed  to  hear  and  determine  the  case  in  the  absence  of  the 
party,  or  may  issue  his  or  their  warrant  for  apprehending  and  bring- 
ing such  party  before  him  or  them,  as  the  case  may  be ;  or  the  justice 
before  whom  the  charge  shall  be  made  may,  if  he  shall  have  reason  to 
suspect  from  information  upon  oath  that  the  party  is  likely  to 
abscond,  issue  such  warrant  in  the  first  instance,  without  any  previous 
summons  "  (a). 

(a)  A  general  power  to  summon  offenders  is  given  to  justices  by  11  &  12 
Vict.  c.  43,  s.  1. 
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13.  Recovery        See  furtlier  as  to  the  summons  and  warrant  to  compel  the  appear- 
and  application,  ance  of  tie  accused,  ante,  "  Conviction." 

of  penalties,  &c.      By  sect.  40,  a  power  is  given  to  magistrates  to  summon  witnesses, 
~  and  a  penalty  is  imposed  for  disobedience,  see  infra. 


1  &  2  Will,  4,  0.  32. 
Power  to  summon 
witnesses. 


(3.)  Hearing  of 
the  case  and 
evidence,  &c. 


Informer  not  a 
competent  wit- 
ness. 

Penalty  on  wit- 
nesses not  attend- 
ing. 


Evidence. 

Not  necessary  to 

prove  a  negative. 


Upon  what  evi- 
dence justice 
ought  to  convict 
or  not. 


Minute  of  pro- 
ceedings. 


(3.)  Hearing  oi?  the  Case  and  Evidence,  &c. 


The  observations  already  made,  under  title  "  Conviction,"  wiU.  here 
apply. 

If  the  accused  party,  after  being  duly  summoned,  does  not  appear 
before  the  magistrate,  by  41  of  the  1  &  2  Will.  4,  c.  32,  it  is  pro- 
vided, that  upon  proof  of  the  due  service  of  the  sumrQons,  either  by 
delivering  a  copy  thereof  to  the  party,  or  by  delivering  such  copy 
at  the  party's  usual  place  of  abode  to  some  inmate  thereat,  and  ex- 
plaining the  purport  thereof  to  such  inmate,  the  justice  or  justices 
may  proceed  to  hear  and  determine  the  case  in  the  absence  of  the 
party. 

By  the  5  &  6  WiU.  4,  c.  20,  s.  21,  one  moiety  of  the  penalty 
is  to  be  paid  to  the  informer,  and  the  other  to  the  overseer  or  parish 
officer. 

By  sect.  40,  "  It  shall  be  lawful  for  any  justice  of  the  peace  to  issue 
his  summons  requiring  any  person  to  appear  before  himself  or  any 
one  or  two  justices  of  the  peace,  as  the  case  may  require,  for  the  pur- 
pose of  giving  evidence  touching  any  offence  against  this  act ;  and  if 
any  person  so  summoned  shall  neglect  or  refuse  to  appear  at  the  time 
and  place  appointed  by  such  summons,  and  no  reasonable  excuse  for 
his  absence  shall  be  proved  before  the  justice  or  justices  then  and  there 
present,  or  if  any  person  appearing  in  obedience  to  such  summons 
shall  refuse  to  be  examined  on  oath  touching  any  such  offence  by  the 
justice  or  justices  then  and  there  present,  every  person  so  offending 
shall,  on  conviction  thereof  before  the  said  justice  or  justices,  or  any 
other  justice  or  justices  of  the  peace,  forfeit  and  pay  such  sum  of 
money,  not  exceeding  51.,  as  to  the  convicting  justice  or  justices  shall 
seem  meet." 

The  evidence  requisite  to  prove  the  offence  may  be  collected  from 
the  preceding  pages. 

Sect.  42.  It  shall  not  be  necessary,  in  any  proceeding  against  any 
person  under  this  act,  to  negative  by  evidence  any  certificate,  license, 
consent,  authority,  or  other  matter  of  exception  or  defence ;  Tiut  that 
the  party  seeking  to  avail  himself  of  any  such  certificate,  Kcense,  con- 
sent, authority,  or  other  matter  of  exception  or  defence,  shall  be  bound 
to  prove  the  same. 

The  magistrate  is  put  in  the  place  of  a  jury,  and  is  the  sole  judge  of 
the  weight  of  the  evidence.  {R.  v.  Davis,  6  T.  B.  177 ;  ante,  title 
"  Conviction ;"  post,  "  Justices.") 

Therefore  if  there  be  such  evidence  before  him  as  would  be  sufficient 
to  be  left  to  the  jury,  that  is  enough,  for  the  superior  courts  have  no 
authority  to  enquire  further  and  see  whether  the  conclusion  drawn  by 
the  magistrate  be  or  be  not  the  inevitable  conclusion  from  the  evidence. 
But  the  court  wiU  notice  the  sufficiency  of  the  evidence  and  set  the 
conviction  aside,  upon  its  removal  by  certiorari,  if  they  think  the  evi- 
dence too  slight  to  justify  such  conviction.  (Bex  v.  Hale,  Coim.  728; 
Ex  parte  Bansley,  '6  D.  &  B.  672.) 

A  magistrate  ought  to  take  very  correct  minutes  of  what  passes  upon 
every  conviction  before  him,  and  he  ought  carefuUy  to  preserve  them 
for  his  own  protection.  (See  Christian's  O.  L.  199.) 
_  But  it  is  not  imperative  on  him  upon  the  hearing  of  a  charge,  unless 
it  be  for  a  felony  or  misdemeanor,  to  take  down  in  writing  what  is 
said  before  him :  therefore,  it  is  not  necessaiy  on  the  hearing  of  a 
charge  of  tresEass,  under  sect.  30  of  1  &  2  Will.  4,  c.  32,  to  com- 
mit the   evidence  to  writing.     {Bobinson  v.   Vaugliton,   8  Coa:  &  P. 
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252.)      If  the  magistrate  in   such,  a   case  were  to   take   down  the     33.  Hecovery 
evidence  in  -writing,  parol  evidence  of  it  might  still  he  given.     {Id.)    wnd  wpplimlim, 
For  the  rest  of  the  law  relative  to  the  proceedings  at  the  hearing  of  of  penalties,  &C. 
the  case  and  otherwise  before  the  conviction  is  drawn  np,  see  ante, 
"  Conviction." 

(4.)  The  Oonviotion',  Costs,  &c. 

For  the  requisites  of  convictions  in  general,  see  "  Conviction.'"  (f )  T^e  oonvic- 

By  the  1  &  2  Will.  4,  c.  32,  s.  39,  tte  justice  or  justices  of  the  peace  '™'    °' 
(as  the  case  may  require)  before  whom  any  person  shall  be  summarily  *^'"'™  °'' 
convicted  of  any  offence  against  this  act  may  cause  the  conviction  to  be 
drawn  up  according  to  the  following  form  of  words,  or  in  any  other 
form  of  words  to  the  same  or  the  like  effect ;  (that  is  to  say,)  &o.  {Then 
follows  a  form  of  the  conviction,  which  see  post,  p.  794.) 

The  5  &  6  Win.  4,  c.  20,  s.  21  ( post,  p.  788),  enacts,  that  instead  of  the 
whole  of  the  penalty  going  to  the  overseers,  &c.,  as  provided  by  the 
37th  sect,  of  the  1  &  2  Will.  4,  c.  32,  one-half  of  it  shall  go  to  the 
informer,  and  the  other  to  the  overseer,  &c. ;  and  that  the  form  of  the 
conviction  given  by  the  1  &  2  Will.  4,  so  far  as  relates  to  the  distri- 
bution of  the  penalty,  shall  be  altered  accordingly,  and  made  con- 
formable to  the  provisions  of  the  5  &  6  Will.  4.  Since  this  statute,  it 
is  a  necessary  part  of  the  judgment  of  the  magistrate  that  he  should 
award  and  direct  that  one-half  of  the  penalty  be  paid  to  the  informer, 
and  the  other  to  the  overseers,  &o.  {Griffith  v.  Harries,  2  M.  &  W. 
335.)  Where  the  conviction  directed  the  whole  penalty  to  be  paid  "  to 
W.  J.,  one  of  the  overseers  of  the  poor  of  the  parish,  &c.,  to  be  by 
him  apphed  according  to  the  directions  of  the  statute  in  such  case 
made  and  provided;"  it  was  held  bad,  and  that  the  justices  who 
signed  it  were  liable  to  an  action  for  false  imprisonment,  at  the  suit  of 
the  party  convicted  and  committed  to  gaol  for  non-payment  of  the 
penalty.     (/<^.) 

Also  since  the  5  &  6  Will.  4,  c.  20,  s.  21,  and  11  &  12  Vict.  c.  43, 
ss.  17  &  32,  a  conviction  is  good,  which,  following  the  form  1  &  2  Vict, 
in  the  latter  statute,  adjudges  the  penalty  to  be  paid  and  applied 
according  to  law.  {B.  v.  Hyde,  21  L.  J.  M.  C.  94,  overruling  Ex 
parte  Hyde,  14  Jiir.  803,  although  the  usual  practice  is  to  draw 
up  the  conviction  adjudging  the  penalty  as  provided  by  the   Game 

Acts.)  _    Aa  to  a  literal 

As  observed  by  Mr.  Deacon  in  his  treatise  on  the  Game  Laws,  p.  105,  adherenoVto  the 
the  form  of  conviction  prescribed  by  the  statute  of  1  &  2  Will.  4,  form  prescribed, 
should,  of  course,  be  followed  as  nearly  as  possible ;  but  as  the  statute 
provides  that  the  magistrates  may  draw  up  the  conviction  in  any  other 
form  of  words  to  the  like  effect,  the  conviction  will  not  be  vitiated  by 
unnecessarily  stating  more  than  is  required.  {B.  v.  Jefferies,  4  T.  B. 
768.)  And  a  conviction  under  1  &  2  Will.  4,  c.  32,  following  the 
form  in  11  &  12  Vict.  c.  43,  sch.  I.,  2,  is  good,  although  by  following 
such  form  the  penalty  may  not  be  appropriated  in  the  manner  pro- 
vided by  the  Game  Act.  {Q.  v.  Hyde,  T  E.  &  B.  859  n.)  And,  indeed, 
in  all  cases  where  the  form  prescribed  by  an  act  of  Parliament  is  not 
sufficient  to  ascertain  that,  which  the  express  provisions  of  the  act 
require  to  be  ascertained,  then  it  is  not  proper  to  adhere  Kterally  to 
the  form  given  by  the  statute,  but  to  use  more  precise  words  for  this 
purpose.  {B.  v.  Priest,  6  T.  B.  538 ;  Ex  parte  Hawkins,  2  B.  S  C.  31 ; 
wni  tit.  "  Conviction.") 

In  a  conviction  for  trespassing  in  pursuit  of  game  under  s.  30,  it  is 
sufficient  to  describe  the  place  as  certain  land  situate  in  the  parish  of 

,  in  the  county  aforesaid,  without  the  abuttals.     {B.  v.  Mellor, 

2  Dowl.  173.) 

It  will  be  observed  that  the  form  of  the  conviction  as  given  by  the  Where  defendan 
1  &  2  Will.  4,  c.  32,  s.  39,  is  the  same  whether  or  not  the  defendant  g,7eaLnoe 
makes  default  in  his  appearance. 

3  E  2 
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13.  Recovery  It -will  also  be  observed  tbat  the  form  does  not  require  any  statement 
aiid  application  as  to  tbe  nature  of  the  evidence  adduced  on  the  hearing. 
of  penalties,  <Ssc.  By  the  1  &  2  Will.  4,  c.  32,  s.  37,  every  penalty  and  forfeiture  for 
any  offence  against  this  act  (the  appUoation  of  which  has  not  been 
already  provided  for)  shall  be  paid  to  some  one  of  the  overseers  of  the 
poor,  or  to  some  other  ofllcer  (as  the  convicting  justice  or  justices  may 
direct)  of  the  parish,  township,  or  place  in  which  the  ofifence  shall  have 
been  committed,  to  be  by  such  overseer  or  officer  paid  over  to  the  use 
of  the  general  rate  of  the  county,  riding,  or  division  in  which  such 
parish,  township,  or  place  shall  be  situate,  whether  the  same  shall  or 
shall  not  contribute  to  such  general  rate. 

But  by  the  6  &  6  WiU.  4,  c.  20,  s.  21,  reciting  that  by  the  said  last- 
recited  act  certain  penalties  and  forfeitures  for  offences  against  the  said 


Stating  the 
evidence. 

Application  of 
penalties. 


and  the  other  to 
the  overseer  or 
parish  oificers. 


6  &  6  Will,  4,  c.  20. 
One  moiety  of 

penalties  re-  ^  „ 

covei-ed  to  be  paid  act  are  directed  to  be  paid  to  some  one  of  the  overseers  of  the  poor,  or 
0  the  informer,  ^  some  other  officer  (as  the  convicting  justice  or  justices  may  direct) 
of  the  parish,  township,  or  place  in  which  the  offence  shall  have  been 
committed,  to  be  by  such  overseer  or  officer  paid  over  to  the  use  of  the 
general  rate  of  the  county,  riding,  or  division  in  which  such  parish, 
township,  or  place  shall  be  situate ;  and  it  is  expedient  to  reward  the 
persons  who  shall  prosecute  offenders  against  the  said  act ;  it  is  there- 
fore enacted,  "  that  from  and  after  the  passing  of  this  act  one  moiety  of 
all  such  penalties  and  forfeitures  as  by  the  last-recited  act  are 
directed  to  be  paid  and  applied  as  aforesaid  shall  go  and  be  paid  to  the 
person  who  shall  inform  and  prosecute  for  the  same,  and  the  other 
moiety  thereof  only  shaU  go  and  be  paid  to  such  overseer  or  officer  as 
aforesaid,  and  be  by  him  applied  in  the  manner  by  the  said  last-recited 
act  directed ;  and  the  form  of  conviction  set  forth  in  the  last-recited 
act  shall,  so  far  as  relates  to  the  distribution  of  the  penalty  for  which 
judgment  shall  be  given,  be  made  according  to  the  fact  and  con- 
foi-mably  with  the  direction  given  by  this  act  as  to  such  distribution." 
( Vide  ante,  787.) 
Time  for  payment  The  1  &  2  Will.  4,  c.  32,  s.  38,  enaots  that  the  justice  or  justices  of 
of  penalties,  and  the  peace  by  whom  any  person  shall  be  summarily  convicted  and 
ment'f'r™?,^^™"  ^"^J^dged  to  pay  any  sum  of  money  for  any  offence  against  this  act, 
men ,  nr  nnn-  together  with  costs,  may  adjudge  that  such  person  shaU  pay  the  same, 
[see  ante,  p.  787,  to  whom  they  must  be  adjudged  to  be  paid],  either  im- 
mediately or  within  such  period  as  the  said  justice  or  justices  shall 
think  fit,  and  that  in  default  of  payment  at  the  time  appointed  such 
person  shall  be  imprisoned  in  the  common  gaol  or  house  of  correction, 
(with  or  without  hard  labour),  as  to  the  justice  or  justices  shall  seem 
meet,  for  any  term  not  exceeding  2  calendar  months  (sic),  where  the 
amount  to  be  paid,  exclusive  of  costs,  shall  not  amount  to  bl.  and  for 
any  term  not  exceeding  3  calendar  months  in  any  other  case,  the  im- 
prisonment to  cease  in  each  of  the  cases  aforesaid  upon  payment  of  the 
amount  and  costs. 


1  &  2  Will.  4,  c.  32. 


ment  for  non^ 
payment. 


Conviction  for 
several  penalties. 


A  defendant  may  be  convicted  of  several  penalties  in  the  same  con- 
viction, but  then  such  several  penalties  must  constitute  one  offence, 
because  11  &  12  Vict.  c.  43,  s.  10,  which  enacts  that  every  information 
for  any  offence  pumshable  upon  summary  conviction  shall  be  for  one 
offence  only,  and  not  for  2  or  more  offences,  applies  where  there  is  an 
information  for  more  than  one  offence.  [B.  v.  Scott,  4  B.  &  S.  368.) 
But  whether  the  different  acts  charged  constitute  more  than  one  offence 
must  m  every  case  depend  upon  the  statute  under  which  the  defendant  is 
charged.  (.8.  v.  Swallow,  8  T.  B.  284.)  Thus,  where  the  conviction  was 
in  the  sum  of  15?.  for  3  penalties  under  the  game  laws,  the  defendant 
being  prosecuted  for  that  he,  on  3  several  days,  kept  and  used  traps  and 
engmes  to  kill  game ;  the  objection  was  that  he  was  charged  with  3 
offences,  and  the  conviction  was  general,  without  saying  of  how  many. 
The  words  were,  "  and  thereupon  he  is  convicted,  and  for  his  several 
offences  aforesaid  hath  forfeited  the  sum  of  51.  for  each  offence  making 
together  the  sum  of  15?.,"  &c.  &c.    Lord  Kenyan,  0.  J.,  said,  "  There 
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is  no  objection  to  the  conviction  on  the  ground  that  the  defendant  has     13.  Recovery 
been  convicted  of  several  penalties.     It  is  the  constant  practice  in  and  application 
actions  on  the  game  laws,  and  not  unfrequent  in  convictions.     Even  of  penalties,  &c. 

in  indictments  for  capital  offences   several  offences  are  sometimes 

charged,  as  burglary  and  stealing  in  the  dwelling-house  to  the  value 
of  40s.  I  by  no  means  wish  that  magistrates,  in  drawing  up  con- 
victions, should  set  all  forms  at  nought ;  but  they  ought  not  to  be 
entangled  in  greater  forms  and  ceremonies  than  the  superior  courts. 
The  word  '  convicted '  in  this  case  applies  to  the  several  offences  with 
which  the  defendant  was  charged,  and  to  the  evidence  given  in  support 
of  them ;  and  the  words  following  are,  '  and  for  his  several  offences 
aforesaid,'  &c.  Taking  the  whole  of  the  adjudication  together,  it  is 
evident  that  the  magistrate  convicted  the  defendant  in  the  3  several 
offences  charged."  Conviction  affirmed.  (And  see  B.  v.  Matthews,  10 
Mod.  26;  B.  v.  Lovef,  7  T.  Jt.  152  {a) ). 

We  have  already  considered  the  amount  of  the  penalty,  and  how  Amount  of 
many  different  penalties  the  party  may  subject  himself  to,  ante,  p.  755.  ^™''  ^" 

Costs.} — When  any  statute  empowers  a  magistrate  to  award  costs  or  Costs, 
reasonable  charges  against  an  offender,  they  must  be  previously 
settled  by  him,  and  the  amount  specified  in  the  conviction ;  for  an 
adjudication  merely  that  the  defendant  shall  pay  the  reasonable 
charges  of  recovering  the  penalty  is  bad  for  uncertainty.  (5.  v. 
Symonds,  1  East,  Bep.  189 ;  R.  v.  Hall,  Gawp.  60.  See  further,  tit. 
"  Costs.") 

It  will  be  found  that  the  1  &  2  Will.  4,  c.  32,  in  almost  all  cases 
where  it  imposes  a  pecuniary  penalty  on  the  offender,  makes  him  liable 
to  the  costs  of  the  conviction.  But  it  says  nothing  about  costs  where 
the  defendant  is  acquitted.  In  this  case,  therefore,  they  must  be 
regulated  by  the  general  provisions  of  the  11  &  12  Vict.  0.  43  :  which 
see,  ante,  tit.  "  Costs." 

Convictions  to  he  returned  to  Sessions.l — By  the  1  &  2  Will.  4,  c.  32,  Convictions  to  be 
s.  43,  the  justice  or  justices  of  the  peace  before  whom  any;person  shall  sessSns  ° 
be  convicted  of  any  offence  punishable  upon  summary  conviction  under 
this  act  shall  transmit  every  such  conviction  to  the  next  court  of 
general  or  quarter  sessions  of  the  peace  for  the  county,  riding,  division, 
liberty,  franchise,  city,  or  town  wherein  the  offence  shall  have  been 
committed,  there  to  be  kept  by  the  proper  ofBoer  among  the  records  of 
the  court. 

As  to  this  in  general,  see  tit.  "  Conviction." 

This  is  further  provided  for  by  1 1  &  12  Vict.  o.  43,  s.  14,  which  directs 
the  justices  to  return  a  record  of  every  conviction  to  the  quarter 
sessions,  but  as  this  section  does  not  fix  any  time  for  the  convictions  to 
be  returned,  the  words  at  the  next  quarter  sessions  in  the  7  &  8  Geo. 
4,  0.  30,  s.  40,  were  held  to  be  directing  and  not  imperative  as  to  the 
time.     [Charter  v.  Graeme,  13  Q.  B.  216.) 

(5.)  LEvrma  op  Penaity. 
The  1  &  2  Will.  4,  c.  32,  does  not  give  any  power  to  the  magistrates  (5.)  Levying  of 
to  levy  any  jjenalty  by  distress.     But  the  38  sect,  [ante,  p.  788)  enacts  '^^^'^ 
that  the  justice  or  justices,  by  whom  any  person  shaU  be  summarily 
convicted  and  adjudged  to  pay  any  sum  of  money  for  any  offence 
against  the  act,  together  with  costs,  may  adjudge  that  such  person 
shall  pay  the  same  either  immediately,  or  within  such  period  as  the 
said  justice  or  justices  shall  think  fit ;  and  that  in  default  of  pajnnent  Commitment, 
at  the  time  appointed,  such  person  shall  be  imprisoned  in  the  common 
gaol  or  house  of  correction  (with  or  without  hard  labour),  as  to  the 
justice  or  justices  shall  seem  meet,  for  any  term  not  exceeding  2 

(a.)  See  Paley  on  Convictions,  4tli  ed.  218. 
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13.  Recovery     calendar  months,  {cmte,  p.  Y88),  where  the  amount  to  be  paid,  exclusive 

amd  application  of  costs,  shall  not  amount  to  51.,  and  for  any  term,  not  exceeding  3 

of  penalties,  iSic.  calendar  months  in  any  other  case ;  the  imprisonment  to  cease  in  each 

■  of  the  cases  aforesaid  upon  payment  of  the  amount  'of  the  penalty 

and  costs. 

As  to  the  warrant  of  commitment,  see  ante,  tit.  "  Commitment  in 
JExecution," 

By  sect.  45  of  the  1  &  2  WUl.  4,  c.  32,  no  warrant  of  commitment 
shall  be  held  void  by  reason  of  any  defect  therein,  provided  that  it 
be  therein  alleged  that  it  is  founded  on  a  conviction,  and  there  be  a 
good  and  valid  conviction  to  sustain  the  same.     {Post,  p.  Y89.) 

By  the  11  &  12  Vict.  c.  43,  which  repeals  the  5  Geo.  4,  c.  18,  s.  3, 
providing  for  the  discharge  of  an  offender  upon  payment  of  the  penalty 
together  with  the  costs  and  charges,  it  is  enacted  by  s.  31,  that  if  any 
person  committed  to  prison  for  non-payment  of  any  penalty,  shall 
desire  to  pay  the  same  and  costs  before  the  expiration  of  the  time  of 
his  imprisonment,  he  may  pay  the  same  to  the  gaoler  or  keeper  of  the 
prison  where  he  is  in  custody. 


Commitment  not 
bad  for  defect  in 
form. 


Payment  of 
penalty  after 
commitment. 


(6.)  Appeal  to 
sessions. 


Notice  of. 


Recognizance. 


(6.)  Appeal  aito  Obetioeahi. 

By  the  1  &  2  Will.  4,  c.  32,  s.  44,  "  any  person  who  shall  think  him- 
self aggrieved  by  any  summary  conviction  in  piirsuance  of  this  act 
may  appeal  to  the  justices  at  the  next  general  or  quarter  sessions  of 
the  peace  to  be  holden,  not  less  than  12  days  after  such  conviction,  for 
the  county,  riding,  division,  liberty,  franchise,  city,  or  town  wherein 
the  cause  of  complaint  shall  have  arisen ;  provided  that  such  person 
shall  give  to  the  complainant  a  notice  in  writing  of  such  appeal,  and, 
of  the  cause  and  matter  thereof,  within  3  days  after  such  conviction, 
and  7  clear  days  at  the  least  before  such  sessions,  and  shall  also  either, 
remain  in  custody  until  the  sessions,  or  within  such  3  days  enter  into 
a  recognizance,  with  a  sufficient  surety,  before  a  justice  of  the  peace,f 
conditioned  personally  to  appear  at  the  said  sessions,  and  to  try  such, 
appeal,  and  to  abide  the  judgment  of  the  court  thereupon,  and  to  pay 
such  costs  as  shall  be  by  the  court  awarded  ;  and  upon  such  notice' 
being  given,  and  such  recognizance  being  entered  into,  the  justice) 
before  whom  the  same  shall  be  entered  into  shall  libei-ate  such  person, ' 
if  in  custody ;  and  the  court  at  such  sessions  shall  hear  and  determines 
the  matter  of  the  appeal,  and  shall  make  such  order  therein,  with  ori 
without  costs  to  either  party,  as  to  the  court  shall  seem  meet,  and  in 
case  of  the  dismissal  of  the  appeal,  or  the  affirmance  of  the  con- 
viction, shall  -order  and  adjudge  the  defender  to  be  dealt  with  and 
punished  according  to  the  conviction,  and  to  pay  such  costs  as  shall 
be  awarded,  and  shall,  if  necessary,  issue  process  for  enforcing  such 
judgment. 

As  to  the  requisites  previous  to  the  appeal  as  regards  notice,  recog- 
nizance, and  appeals  in  general,  see  ante,  tit.  "Appeal." 

Where  a  party  convicted  under  the  above  act  appealed,  giving  notice 
of  several  objections  on  the  merits ;  and  by  the  conviction,  when  returned 
to  the  sessionSj  it  appeared  that  the  party  was  adjudged  to  pay  the 
penalty  forthwith,  and  that  nothing  was  said  of  imprisonment  in  case 
of  default.  The  session  quashed  the  conviction  on  this  ground,  stating 
in  their  order  that  they  quashed  it  for  want  of  form.  The  objection 
was  not  taken  in  the  notice  of  appeal,  nor  did  it  appear  that  the  appel- 
lant, when  he  gave  the  notice,  had  the  means  of  knowing  how  the 
conviction  would  be  framed ;  held  that,  assuming  the  conviction  to 
be  defective  in  substance,  the  sessions  had  no  power  to  quash  it  on 
this  objection,  no  notice  of  it  having  been  given.  (Bex  v.  Soultbee,  4 
A.  &  E.  498.) 

The  court  of  Queen's  Bench  has  no  jurisdiction  to  direct  the  court  of 
quarter  sessions  to  rehear  an  appeal  against  a  conviction  under  this 
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act,   on  tie   ground  of  their  Laving  rejected  evidence  ■wldcli  was    15.  Offence  of 
admissible.      {Ex  parte  Pratt,  2  N.  &  P.  102;  et  vide  ante,  "  Appeal.")  night  poaching 

Where  in  an  appeal  against  a  conviction,  under  the  30th  sect,  of  the      "-^  going 
above  act,  the  sessions  would  not  permit  the  appellant  to  show  that     armed,  &c. 
the  place  where  the  trespass  was  committed  did  not  belong  to  the  i  &  2  will.  4  c  32 
respondents,  but  to  the  lord  of  the  manor,  the  court  of  King's  Bench, 
although  the  sessions  had  made  a  mistake  in  point  of  law,  refiised  leave 
to  issue  a  mandamus  to  the  justices,  commanding  them  to  hear  the 
appeal.     {Bex  v.  The  Justices  of  Berlcs,  1  Jur.  380.) 

The  conviction,  if  regular  on  the  face  of  it  and  unappealed  against, 
is  conclusive  against  the  defendant,  and  precludes  him  from  ever 
bringing  an  action  for  a  malicious  prosecution  of  it.  {Mellor  v.  Bad- 
deley,  2  C.  &  M.  675.) 

Sect.  45.  No  summary  conviction  in  pursuance  of  this  act,  or  adjudi-  go  oertiorari. 
cation  made  on  appeal  therefrom,  shall  be  quashed  for  want  of  form,  &c.  ' 

or  be  removed  by  certiorari  or  otherwise  into  any  of  his  Majesty's 
superior  courts  of  record ;  and  that  no  warrant  of  commitment  shall 
be  held  void  by  reason  of  any  defect  therein,  provided  it  be  therein 
alleged  that  it  is  founded  on  a  conviction,  and  there  be  a  good  and 
valid  conviction  to  sustain  the  same.  (See  Bex  v.  Boulthee,  4:  A.  &  E. 
498;  ante,  tit.  "  Conviction") 

A  conviction  under  the  30th  section  {ante,  p.  773)  is  still  irremovable 
under  this  45th  section,  notwithstanding  the  5  &  6  Will.  4,  o.  20,  s.  21, 
ante,  p.  788.     {B.  v.  Hester,  4  Bowl.  589.) 

As  to  removing  a  conviction,  notwithstanding  such  an  enactment ; 
and  as  to  the  writ  of  certiorari  in  general,  see  tit.  "  Certiorari." 


XIV.  protection  of  persons  acting  in  ®iccntion  of  i  &  2 
Will.  4,  c.  32.    ILimitation  of  actions.   Ccntin:  of  glmcntrs. 

Sect.  47,  for  the  protection  of  persons  acting  in  the  execution  of  this  Venue,  &o.  in 
act,  enacts  that  aU  actions  and  prosecutions  to  be  commenced  against  against  pmsona 
aqy  person  for  any  thing  done  in  pursuance  of  this  act  shall  be  laid  acting  under 
and  tried  in  the  county  where  the  fact  was  committed,  and  shall  be  ^'  W- 
commenced  within  6  calendar  months  after  the  fact  committed,  and  Notice  ot  action, 
not  otherwise ;-  and  notice  in  writing  of  such  action,  and  of  the  cause 
thereof,  shall  be  given  to  the  defendant  one  calendar  month  at  least 
before  the  commencement  of  the  action ;  [see  5  &  6  Vict.  c.  97,  s.  4  ; 
post,  "  Justices"'];  and  in  any  such  action  the  defendant  may  plead  General  issue, 
the  general  issue,  and  give  this  act  and  the  special  matter  in  evidence 
at  any  trial  to  be  had  thereupon ;  and  no  plaintiff  shall  recover  in  ^^'^^"r  "* 
any  such  action,  if  tender  of  sufficient  amends  shall  have  been  made  '*™™  "' 
before  such  action  brought  (6),  or  if  a  sufficient  sum  of  money  shall 
have  been  paid  into  court  after  such  action  brought,  by  or  on  behalf 
of  the  defendant. 


XV.  ©ffcttcc  Of  Nifli)t  loac|)tn3  anti  soins  ^rmcti,  ^c, 
aflainst  9  Geo.  4,  c.  69. 

The  provisions  of  this  act  will  be  considered  as  regards —  suSeot?  ° 

First,  its  general  clauses  affecting  all  its  provisions. 


{a)  As  to   euactineuts  of  this  de-  12  Vict.  c.  41,  s.  11,  give  evidence 

scriptiou  in  general,   see  post,  tits.  of    a  tender  of  {wnends  under  the 

^'Justices"  and  "Constables."  general  issue, 

(ft)  Magistrates  may  now,  by  11  & 
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15.   Offence  of 

night  poaching 

and  going 

armed,  t&c. 


■What  shall  be 
deemed  night. 


What  shall  be 
deemed  game. 

Limitation  of 
proceedings. 


9  Geo.  4,  c.  69. 
Punishment  for 
taking  game  at 
night  (6). 


First  oflfence. 


Second  offence. 


Third  offence. 


8cotland. 


Secondly,  the  offences  punishable  thereunder  by  summary  conviction 
and  the  apprehension  of  offenders ;  and, 

Lastly,  the  offences  punishable  thereunder  by  indictment. 

As  to  the  offence  of  destroying  hares  and  rabbits  in  warrens  in  the 
night,  see  post,  p.  801. 

(1.)  Gbnebal  OLArsEs  OP  9  Geo.  4,  c.  69. 

12.  For  the  purposes  of  this  act  the  night  shall  be  considered, 
and  is  hereby  declared  to  commence  at  the  expiration  of  the  first  hour 
after  srniset,  and  to  conclude  at  the  beginning  of  the  last  hour  before 
sunrise. 

13.  For  the  purposes  of  this  act  the  word  "  game  "  shall  be  deemed 
to  include  hares,  pheasants,  partridges,  grouse,  heath  or  moor  game, 
black  game,  and  bustards  "  (a). 

As  to  the  limitation  of  proceedings,  see  sect.  4,  post,  p.  794. 

(2.)  Offences  pxtnishable  tusder  9  Geo.  4,  o.  69,  bt  Sttmmaet 
Conviction  and  Apprehension  op  Offenders. 

The  9  Geo.  4,  c.  69,  "  An  act  for  the  more  effectual  prevention  of  per- 
sons going  armed  by  night  for  the  destruction  of  game,"  enacts,  if  any 
person  shall  by  night  (c)  unlawfully  take  or  destroy  any  game  (d)_,  or 
rabbits  in  any  lands,  whether  open  or  inclosed  (e),  or  shall  by  night 
unlawfully  enter  or  be  in  any  land,  whether  open  or  inclosed,  with  any 
gun,  net,  engine,  or  other  instrument  for  the  purpose  of  taking  or 
deslioying  game  {d),  such  offender  shall,  upon  conviction  thereof 
before  2  justices  of  the  peace,  be  committed  for  the  first  offence^  to 
the  common  gaol  or  house  of  correction  for  any  period  not  exceeding 
3  calendar  months,  there  to  be  kept  to  hard  labour,  and  at  the  ex- 
piration of  such  period  shall  find  sureties  by  recognizance,  or  in 
Scotland  by  bond  of  caution,  himself  in  10?.  and  two  sureties  in  51. 
each,  or  one  surety  in  101.,  for  his  not  so  offending  again  for  the  space 
of  one  year  next  following ;  and  in  case  of  not  finding  such  sureties, 
shall  be  further  imprisoned  and  kept  to  hard  labour  for  the  space  of 
6  calendar  months,  unless  such  sureties  are  sooner  found ;  and  in  case 
such  person  shall  so  offend  a  second  time,  and  shall  be  thereof  convicted 
before  2  justices  of  the  peace,  he  shall  be  committed  to  the  common  gaol 
or  house  of  correction  for  any  period  not  exceeding  6  calendar  months, 
there  to  be  kept  to  hard  labour,  and  at  the  expiration  of  such  period  shall 
find  sureties  by  recognizance  or  bond  as  aforesaid,  himself  in  201.  and  2 
sureties  in  lOZ.  each,  or  one  surety  in  201. ,  for  his  not  so  offending  again 
for  the  space  of  2  years  next  following ;  and  in  case  of  not  finding  such 
sureties,  shall  be  further  imprisoned  and  kept  to  hard  labour  tor  the 
space  of  one  year,  unless  such  sureties  are  sooner  found;  and  in  case  such 
person  shall  so  offend  a  third  time,  he  shall  be  guilty  of  a  misdemeanor, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  seas  for  7  years,  or  to  be  imprisoned 
and  kept  to  hard  labour  (/)  in  the  common  gaol  or  house  of  correction 
for  any  term  not  exceeding  2  years ;  and  in  Scotland,  if  any  person 
shall  so  offend  a  first,  second,  or  third  time,  he  shall  be  liable  to  be 
punished  in  like  manner  as  is  hereby  provided  in  each  case. 


{a)  See  the  1  &  2  Will.  4,  c.  32, 
s.  2,  ante,  p.  742,  as  to  what  shall  be 
deemed  game  within  that  act. 

(b)  See  the  observations  on  this 
section,  post,  p.  797. 

(c)  What  is  night,  see  sect.  12, 
supra. 

(d)  What  is  game,  see    sect.    13, 


ante,  p.  266. 

{el  The  7  &  8  Vict.  c.  29,  post,  p. 
793,  extends  this  section,  and  also 
sect.  9,  to  persons  found  destroying 
game  or  rabbits  on  public  roads,  &c. 

(/)  So  by  3  Geo.  4,  c.  114,  he  may 
be  sent  to  hard  labour. 


9  Geo.  i,  0  69. 
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Under  ttis  section  the  entry  nmst  be  for  taking  or  destroying  game    15.  Offence  of 
in  the  lands  entered,  therefore  a  conviction  -which  set  forth  that  0.  did  night  poachiny 
by  night  enter  certain  inclosed  lands  with  a  net  for  the  purpose  of      and  going 
taking  game,  to  wit,  partridges  and  pheasants,  was  held  bad  for  not     armed,  <S;c. 
stating  the  intent  to  be  to  take  game  there.  {Fletcher  v.  GaUhorp,  6  Q.  B. 
880.     And  in  Harris  v.  Hoskins,  34  L.  J.  M.  G.  145,  the  court  held  it ' 
to  be  no  offence  within  this  section  where  a  person  was  found  with  a  net 
for  the  purpose  of  taking  game  upon  land  which  had  a  hedge  on  each 
side  of  it,  and  a  metalled  road  running  through  it.) 

By  the  7  &  8  Vict.  c.  29,  after  reciting  the  above  section,  it  is  7  &  8  Viot.  c.  29 
enacted  that  all  the  pains,  punishments,  and  forfeitures  imposed  by 
the  said  act  upon  persons  by  night  unlawfully  taking  or  destroying 
any  game  or  rabbits  in  any  land,  open  or  inclosed,  as  therein  set 
forth,  shall  be  applicable  to  and  imposed  upon  any  person  by  night 
imlawfuUy  taking  or  destroying  any  game  or  rabbits  on  any  pubKc 
road,  highway,  or^path  or  the  sides  thereof,  or  at  the  openings,  outlets, 
or  gates  from  any  such  land  into  any  such  pubHo  road,  highway,  or 
path  in  the  like  manner  as  upon  any  such  land,  open  or  inclosed ;  and 
it  shall  be  lawful  for  the  owner:,  or  occupier  of  any  land  adjoining 
either  side  of  that  part  of  such  road,  highway,  or  path  where  the 
offender  shall  be,  and  the  gamekeeper  or  servant  of  such  owner  or 
occupier,  and  any  person  assisting  such  gamekeeper  or  servant,  and 
for  all  the  persons  authorised  by  the  said  act  to  apprehend  any  offender 
against  the  provisions  thereof,  to, seize  and  apprehend  any  person 
offending '  against  the  said  act  or  this  act ;  and  the  said  act,  and  all 
the  powers,  provisions,  authorities,  and  jurisdictions  therein  or  thereby 
contained  or  given,  shall  be  as  applicable  for  carrying  this  act  into 
execution  as  if  the  same  had  been  herein  specially  set  forth. 

Sect.  2.  Where  any  person  shall  be  found  upon  any  land  committing  9  Geo.  4,  c  69. 
any  such  offence  as  is  hereinbefore  mentioned,  it  shall  be  lawful  for  the  Apprehension  of 
owner  or  occupier  of  such  land,"  or  for  any  person  having  a  right  or  °  ™ 
reputed  right  of  free  warren  or  free  chase  thereon,  or  for  the  lord  of 
the  niahororreputedmanorwhereinsuchlandmay  be  situate,  and  also 
for  any  gamekeeper  or  servant  of  any  of  the  persons  herein  m.entioned, 
or  any  person  assisting  such'  gamekeeper  or  servant  (a),  to  seize  and 
apprehend  such  offender  upon  such  land,  or  in  case  of  pursuit  being 
made  in  any  other  place  to  which  he  may  have  escaped  therefrom,  and 
to  deliver  him  as  soon  as  may  be  into  the  custody  of  a  peace  officer, 
in  order  to  his  being  cdnveyed  before  two  justices  of  the  peace  (h) ; 
and  in  case  such  offender  .shalli  assault  or  offer  any  violence  with  any  Assaulting  game- 
gun,  crossrbow,  fire-arms,iblndgeon',  stick,  club,  or  any  other  offensive  keepers, 
weapon  whatsoever  towards  any  person  hereby  authorised  to  seize  and 
apprehend  him,  he  shaU,  whether  it  he  his  first,  second,  or  any  other 
offence,  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  tabe  transported  beyond  seas  for 
7  years,  or  to  be  imprisoned  and  kept  to  hard  labour  in  the  common  gaol 
or  house  of  correction  for  any  term  not  exceeding  2  years  (c) ;    and  in 
Scotland,  whenever  any  person  shall  so  offend,  he  shall  be  liable  to  be 
punished  in  like  manner. 

Sect.  3.  Where  any  person  shall  be  charged  on  the  oath  of  a  credible  Warrant  for 
witness,  or  in  Scotland  on  the  application  of  the  procurator  fiscal  of  o§^n^r™^™  "* 
court,  before  any  justice  of  the  peace,  with  any  offence  punishable 
upon  summary  conviction  by  virtue  of  this  act,  the  justice  may  issue 
his  warrant  for  apprehending  such  person,  and  bringing  him  before 
2  justices  of  the  peace,  to  be  dealt  with  according  to  law. 

(a)  See  post,  p.  796.  also  indicted  under  the  2i  &;25  Vict. 

(b)  See  the    observations  on  this  u.  100,  s.  38,  for  committing  an  as- 
sertion, post,  p.  795.  sault  with  intent  to  resist  or  prevent 

(c)  A  party  thus  offending  may  be  his  lawful  apprehension. 
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armed,  &c. 

Limitation  of 
prosecution. 


15.  Offence  of  Sect.  4.  The  prosecution  for  every  offence  punishable  upon  sum- 
night  poaching  mary  conviction  by  virtue  of  this  act  shall  be  commenced  within  6 
and  going  calendar  months  after  the  commission  of  the  offence ;  and  the  prose- 
cution for  every  offence  punishable  upon  indictment,  or  otherwise 
■  than  upon  summary  conviction  by  virtue  of  this  act,  shall  be  com- 
menced ■within  12  calendar  months  after  the  conxmission  of  such 
offence. 

By  11  &  12  Vict.  c.  43,  s.  11,  6  months  is  the  time  limited  for  lay- 
ing any  information  or  making  any  complaint  where  no  other  time  is 
specially  provided  for  in  the  act  constituting  the  offence.  In  game 
cases  the  issuing  of  the  warrant  has  been  considered  to  be  the  com- 
mencement of  proceedings,  and  the  indictment  their  termination.  Per 
Erie,  0.  J.,  in  Meg.  v.  Smith,  31  L.  J.  M.  0.  105.  In  Meg.  v.  Willace, 
1  East,  P.  0..186,  and  Meg.  v.  Brooks,  1  Dm.  G.  0.  217,  the  proceed- 
ings before  justices  were  held  to  be  the  commencement  of  the  prose- 
cution; (see  also  M.  v.  Bull,  2  F.  &  F.16;  and  M.  Vi  Killminster,  7  0. 
&  P.  228.) 

Sect.  5.  The  justices  of  the  peace  before  whom  any  person  shall  be 
summarily  convicted  of  any  offence  against  this  act  may  cause  the 
conviction  to  be  drawn  up  in  the  following  form  of  words,  or  in 
any  other  form  of  words  to  the  same  effect  as  the  case  may  require ; 
(that  is  to  say), 

"  Seit  remembered,  that  on  the  day  of  ,  in  the  year  of  our  Lord 

,  at  in  the  county  of  ,  [or,  ridiiig,  division,  liberty,  city,  &c.  as 

the  case  maybe],  A.  0.  is  convicted  before  us  [naming  the  justices],  two  of  his 
Majesty's  justices  of  the  peace  for  the  said  county,  [or,  ridiiig,  &c.'\,  for  that  he 
the  said  A.  0.  did  [specify  the  offence,  and  the  time  and  place  when  and  where 
the  same  was  committed,  as  the  case  maybe,  and  on  a  second  conviction  state 
the  first  conyiction]  ;  and  we  the  said  justices  adjudge  the  said  A.  0.  for  his 
said  first  offence  to  be  imprisoned  in  the  ,  and  there  kept  to  hard  labour  for 

the  period  of  ,  and  at  the  expiration  of  such  period  to  find  sureties  by  recog- 

nizance [or  bond  of  caution  in  Scotland],  himself  in  the  sum  o/  lOZ.  and  two  sure- 
ties in  the  su/m  of  51.  each,  or  one  surety  in  the  sum  of  101.,  conditioned  that  lie 
the  said  A.  0.  shall  not  so  offend  again  for  the  space  of  one  year  next  following  ; 
and  we  further  adjudge  the  said  A.  0.,  in  case  lie  shall  not  find  such  sureties  as 
aforesaid,  to  be  fwrlher  imprisoned  and  Icept  to  hard  labour  for  the  space  of  six 
calendar  months,  unless  such  sureties  shaill  be  sooner  found.  Given  under  our 
hands  the  day  and  year  first  above  mentioned." 


Form  of  con-vlo- 
tion. 


Appeal,  &c.  (a). 


Notice  of  recog- 
uizanue. 


Sect.  6.  Any  person  who  shall  think  himself  aggrieved  by  any  such 
summary  conviction  may  appeal  to  the  next  court  of  general  or  quarter 
sessions,  which  shaU  be  holden  not  less  than  12  days  after  the  day  of 
such  conviction,  for  the  county,  riding,  or  division  wherein  the  cause 
of  complaint  shall  have  arisen  :  Provided  that  such  person  shall  give 
to  the  complainant  a  notice  in  writing  of  such  appeal,  and  of  the  cause 
and  matter  thereof,  within  3  days  after  such  conviction,  and  7  clear 
days  at  the  least  before  such  sessions,  and  shall  also  either  remain  in 
custody  until  the  sessions,  or  within  such  3  days  enter  into  a  recog- 
nizance, or  bond  of  caution  in  Scotland,  with  a  sufficient  surety,  before 
a  justice  of  the  peace,  conditioned  personally  to  appear  at  the  said 
sessions,  and  to  try  such  appeal,  and  to  abide  the  judgment  of  the 
court  thereupon,  and  to  pay  such  costs  as  shall  be  awarded  by  the 
court ;  and  upon  such  notice  being  given,  and  such  recognizance  or 
bond  being  entered  into,  the  justice  before  whom  the  same  shall  be 
entered  into  shall  liberate  such  person  if  in  custody ;  and  the  court  at 
such  sessions  shall  hear  and  determine  the  matter  of  the  appeal,  and 
shall  make  such  order  therein,  with  or  without  costs  to  either  party, 
as  to  the  court  shall  seem  meet ;  and  in  case  of  the  dismissal  of  the 
appeal,  or  the  aifirmanoe  of  the  conviction,  shall  order  and  adjudge 


(a)  See  fully  as  to  appeals  in  general,  ante,  tit.  "Appeal.' 
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the  offender  to  be  dealt  witli  and  punished  according  to  the  conviction,  15.  OffevAx  of 
and  to  pay  such  costs  as  shall  be  awarded;  and  shall,  if  necessary,  night  poaching 
issue  process  for  enforcing  such  judgment.  and  going 

SecL  7.  No  such  conviction  or  adjudication  made  on  appeal  there-     armed,  &c. 
from  shall  be  quashed  for  want  of  form  (6)  or  be  removed  by  certiorari  costs. 
or  otherwise  into  any  of  his  Majesty's  superior  courts  of  record,  or  in  No  certiorari, 
Scotland  by  advocation  or  suspension,  into  any  superior  court ;  and  no  '*"'■  W- 
warrant  of  commitment  shall  be  held  void  by  reason  of  any  defect 
therein,  provided  it  be  therein  alleged  that  the  party  has  been  convicted, 
and  there  be  a  good  and  valid  conviction  to  sustaia  the  same. 

Sect.  8.    On  every  conviction  under  this  act  for  a  first  or  second  •^™'"'=*'°"^  *°  ii^ 
offence,  the  convicting  justices  shall  return  the  same  to  the  next  quarter  gions  registered, 
sessions  for  the  county,  riding,  division,  city,  or  place  wherein  such  and  may  be  given 
offence  shall  have  been  committed ;  and  the  record  of  such  conviction,  "  evidence. 
or  any  copy  thereof,  shall  be  evidence  in  any  prosecution  to  be  insti- 
tuted against  the  party  thereby  convicted  for  a  second  or  third  offence ; 
and  the  clerk  of  the  peace  shall  immediately  on  such  return  make  or 
cause  to  be  made  a  memorandum  of  such  conviction  in  a  register  to  be 
kept  by  him  of  the  names  and  places  of  abode  of  the  persons  so  con- 
victed, and  shall  state  whether  such  conviction  be  the  first  or  second 
conviction  of  the  offending  party  (6). 

With  respect  to  who  has  authority  to  apprehend  an  offender  under  Who  has  authority 
the  2nd  section  of  the  above  act,  it  has  been  held  that  a  person  who  is  *°  appr^iiend. 
employed  by  a  lord  of  a  manor  as  a  watcher  of  his  game  preserves  is 
a  person  having  authority  to  apprehend  night  poachers,  and  that  he 
need  not  have  any  written  authority  from  the  lord  of  a  manor  to  enable 
him  to  do  so.  {Bex  v.  Price,  1  C.  &  P.  178 ;  and  see  Rex  v.  Ball,  \  It.& 
M.  165.)  So  in  B.  v.  Fielding,  2  C  *  K.  621,  it  was  held  that  a 
watcher  employed  by  the  head  keeper  had  sufficient  authority  to 
apprehend  a  poacher  where  the  keeper  had  never  had  any  direct  com- 
munication with  the  then  owners  of  the  land,  but  had  been  paid  by  them, 
as  he  had  been  by  his  former  master  the  late  owner  of  the  property. 
See  ante,  p.  778,  25  &  26  Vict.  o.  114,  as  to  the  powers  of  apprehension 
in  highways,  &c.  conferred  by  that  act.  The  servant  of  a  party  who 
has  only  permission  from  the  owner  of  a  wood  to  sport  there  has  no 
authority  to  apprehend  a  poacher  there.  (See  Bex  y.  Addis,  Q  0.  &  P. 
388  ;  and  B.  v.  Price,  15  J.  P.  149.) 

Unless  the  offender  be  found  upon  the  land,  he  cannot  be  appre-  '^^°  ^"'^h^j 
bended.  [Beg.  v.  Gurnoch,  9  0.  &  P.  730 ;  vide  ante,  p.  793.)  In  B.  v.  ='PP'"^'^^°^=''- 
Mendham,  2  O.  &  K.  633,  Wightman,  J.,  held  that  gamekeepers  are  not 
justified  in  attempting  to  apprehend  poachers  upon  a  highway.  But 
since  the  14  &  15  Vict.  c.  19,  s.  11,  it  would  seem  that  any  person  could 
apprehend  another  committing  for  the  third  time  any  of  the  offences 
provided  for  by  s.  1  of  the  sam.e  act,  because  it  thus  becomes  an  in- 
dictable misdemeanor,  and  is  punishable  by  imprisonment  or  penal 
servitude. 

The  word  "found"  in  the  57  Geo.  3,  was  held  to  mean  "having 
been  seen  or  discovered."  (See  Att.-Oen.  v.  Delano,  1  Price,  383.) 
The  words  of  that  statute  were,  "  enter  into  or  be  found  in  any  forest," 
&c.,  and  therefore,  where  the  defendant  was  not  found  in  the  close, 
but  was  seen  in  an  adjoining  close,  and,  shortly  before  he  was  seen, 
shots  were  heard  in  the  close,  and  the  jury  found  that  he  had  been 
firing  in  the  close,  it  being  reserved  for  the  judges,  whether  it  was 
necessary  to  prove  that  the  defendant  was  seen  in  the  close,  where  the 
indictment  stated  him  to  have  been  found ;  they  held,  that,  as  the  jury 
were  satisfied  that  the  defendant  had  been  in  the  close  armed,  it  was 
suflicient.     {Bex  v.  Worker,  B  &  M.  165.) 

{a)  As  to  cortiorari  in  general,  see  (i)  As  to  enactments  of  this  na- 

tit.   '^Certiorari."  tuve,  see  a»fc,  tit.   "Conviction." 
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15.   Offence  of 

night  poaching 

and  going 

armedf  ti:c. 

In  what  way. 


Resistance  by 
poachers  when 
arrest  lawful. 


Resistance  when 
arrest  unlawful. 


Although  s.  2  is  confined  to  offences  in  s.  1,  still  an  offender  under 
s.  9  may  be  apprehended ;  for  though  a  greater  punishment  is  inflicted 
where  several  are  out  armed  together,  it  is  still  an  offence  ■within  s.  1. 
{Bex  T.  Ball,  Moody,  C.  G.  330.) 

A  gamekeeper,  or  other  person  lawfully  authorised,  may  apprehend 
a  poacher  without  giving  notice  of  his  purpose  or  calling  upon  the 
poacher  to  surrender;  {Bex  v.  Payne,  Moody,  0.  O.  378;  Bex  v.  Taylor, 
7  O.  &  P.  266  ;)  and  without  announcing  in  what  capacity  he  appre- 
hends him.  {Bex  v.  Whithorne,  Z  C.&P.  394 ;  Bex  v.  Taylor,  1  O.&P. 
266 ;  Bex  v.  Davis,  1  C.  &  P.  185.) 

If  a  gamekeeper,  or  other  person,  attempting  lawfully  to  apprehend 
a  poacher  be  met  with  violence,  and  in  self-defence  strike  the  poacher, 
and  then  is  killed  by  the  poacher,  it  wiU  be  murder.  {B.  v.  James  Ball, 
Moody,  C.  0.  333.) 

So  in  Bex  v.  Price,  (7  C.  &  P.  178,)  it  was  held,  that  if  a  person  bo 
found  night  poaching  on  the  manor  of  A.  by  one  of  his  watchers  and 
be  pursued  off  the  manor,  and  then  on  to  it  again,  and  there  snaps  his 
gun  at  the  watcher,  he  was  guilty  of  a  capital  offence  under  the  stat. 
9  Geo.  4,  c.  31,  ss.  11  &  12,  now  repealed. 

And  so  if  gamekeepers  attempt  to  apprehend  persons  armed  with 
offensive  weapons,  who  are  poaclung  in  the  night,  and  one  of  the  game- 
keepers bo  shot  by  one  of  the  poachers,  this  will  be  murder  in  all, 
unless  it  be  shown  that  either  of  the  poachers  separated  himself  from 
the  rest,  so  as  to  show  that  he  did  not  join  in  the  act.  {Bex  v.  JSdmeads, 
3  C.  &  P.  390 ;  Bex  v.  White,  B.  &  B.  99.) 

And  where  gamekeepers  had  seized  two  persons  who  were  poaching 
in  the  night,  and  they  having  surrendered  called  to  a  third,  who  came 
up,  and  he  kUled  one  of  the  gamekeepers ;  it  was  held  to  be  murder  in 
all,  though  the  two  struck  no  blow.    {Bex  v.  Whithorne,  Z  C.&P.  394.) 

But  where  the  servant  of  A.,  who  had  only  permission  from  the 
owner  of  a  wood  to  sport  there,  was  killed  there  by  a  poacher  whom 
the  servant  was  endeavouring  to  apprehend,  it  was  held  manslaughter 
only.     {Bex  v.  Addis,  6  O.  &  P.  388.) 

And  where  a  party  not  authorised  to  arrest  poachers  on  the  lands  of 

B.  pursued  a  night  poacher  on  such  lands,  with  intent  to  take  him,  it 
was  held  that  this  was  such  an  attempt  at  an  illegal  arrest,  that,  if  the 
poacher  had  shot  the  servant  with  the  gun  he  had  in  his  hand,  and 
killed  him,  it  would  have  been  manslaughter  only.     {Bex  v.  Davis,  7 

C.  cfc  P.  785.— PaWce,  B.) 

But  it  has  been  held,  that  the  interference  by  a  gamekeeper  with 
persons  found  armed  in  the  pursuit  of  game  on  the  lands  of  an  adjoin- 
ing proprietor,  without  any  attempt  forcibly  to  apprehend,  is  not  a 
sufficient  provocation  to  reduce  a  malicious  wounding  and  kiUing  to 
manslaughter.     {Bex  v.  Warner,  Moody,  0.  C.  380.) 

The  servant  of  the  owner  of  a  wood  attempted  to  apprehend  a  poacher 
whom  he  found  there  on  the  morning  of  the  17th  of  December,  and  the 
poacher  shot  at  him ;  held,  that  this  was  not  a  capital  offence  within 
the  stat.  9  Geo.  4,  c.  31,  ss.  11  &  12,  now  repealed,  as  there  was  no 
proof  that  the  poacher  was  in  pursuit  of  game  an  hour  before  sunrise. 
{Bex  v.  Tomlinson,  1  O.  &  P.  183.) 

A.  was  night  poaching  in  a  wood  belonging  to  B.,  and  B.  came  up  to 
A.  and  presented  a  pistol  at  him,  saying,  "Damn  you,  surrender; "  A. 
said,  "Now  don't  you,"  and  raised  an  air-gun  and  discharged  it,  and 
wounded  B.  Semhle,  that  if  B.  had  died  it  would  not  have  been  a  case 
of  murder.  {Beg.  v.  Jones,  9  O.  &  P.  258.)  See  ante,  p.  778,  for  the 
25  &  26  Vict.  c.  114,  an  act  for  the  prevention  of  poaching. 
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(3.)  Offences  under  9  Geo.  4,  o.  69,  ptjnishablb bt Indictment.    ntqU^oaa,in 
By  the  9  Geo.  4,  c.  69,  s.  9,  if  any  persons,  to  the  number  of  3  or  more       mid  going 
together,  shall  by  night  (a)  iinlawfuUy  enter  or  be  in  any  land,  whether     armed,  &c. 

open  or  inclosed  (6),  for  the  purpose  of  taking  or  destroying  game  (c)  or 

rabbits,  any  of  such  persons  being  armed  with  any  gun,  cross-bow,  numbCT^  three 

fire-arms,  bludgeon,  or  any  other  offensive  weapon,  each  and  every  of  going  out  armed. 

such  persons  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 

thereof  before  the  justices  of  gaol  delivery,  or  of  the  court  of  great 

sessions  of  the  coiinty  or  place  in  which  the  oflFence  shall  be  committed, 

shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  Punishment. 

seas  for  any  term  not  exceeding  14  years,  nor  less  than  7  years,  or  to 

be  imprisoned  and  kept  to  hard  labour  for  any  term  not  exceeding  3 

years ;  and  in  Scotland  any  person  so  offending  shall  be  liable  to  be 

punished  in  like  manner(<7). 

Wehave  already  seen  (anie,  p.  792),  that  a  third  offence  of  night  Third  offence. 
poaching,  by  unarmed  persons,  is  by  s.  1  of  this  act  made  a  transport- 
able misdemeanor. 

What  an  offence  within  the  Ad.'} — The  9th  section  creates  two  distinct  '^^^t  ^^  offence 
offences : — 1st,  the  entering  in  night  on  land  to  the  number  of  three,  ™*'""  *''^  ^°'- 
some  one  of  them  being  armed ;  and,  2nd,  the  heing  in  the  night  on 
land  to  the  number  of  three,  some  one  of  them  being  armed.     (B.  v. 
Kendrich,  7  C  &  P.  184 ;  but  this  is  not  free  from,  doubt.) 

It  has  been  ruled,  that,  if  persons  standing  in  a  road  hang  nets 
on  the  twigs  of  a  hedge  within  a  close,  it  is  an  entry  into  such  close 
within  the  enactment.  {Athea's  case,  2  Lewin,  191 ;  Russell  on  Crimes, 
478,  3rd  ed.) 

It  is  not  essential  to  prove  upon  an  indictment  under  this  9th  section 
that  all  the  persons  charged  should  actually  enter  the  enclosed  places. 
If  they  are  all  associated  together  for  the  common  purpose  of  taking  game 
contrary  to  the  statute,  it  is  sufBcient  if  some  enter  whilst  others  are 
near  enough  to  aid  and  assist  {B.  v.  WhittaJcer,  11  L.  J.  M.  0.  127) ;  and 
in  a.  V.  Uezzel,  20  L.  J.  M.  G.  192,  Lord  Campbell  said  the  words  of  the 
statute  are  in  any  land  open  or  inclosed,  and  it  is  unnecessaiy  to  name  a 
particular  close  in  the  indictment.  If  the  men  are  there  together,  forming 
a  party  for  the  purpose  of  taking  game  in  any  part  of  the  land,  though 
the  land  comprises  whiteacre,  blackacre,  and  greenacre,  and  other  fields, 
and  though  one  of  the  men  be  in  one  and  one  in  another,  they  commit 
an  offence  against  the  statute.     See  also  B.  v.  Lockett,  1  C.  &  P.  301. 

But  if  three  persons  go  out  together  night  poaching,  one  being  armed, 
and  two  of  them  stand  in  a  road,  and  set  nets  in  the  hedge  of  a  field  of 
M.  A.,  and  send  their  dog  into  the  field  to  drive  hares  into  the  net,  and 
after  this  the  third  leaves  them  in  the  road,  and  goes  to  poach  by 
himself  in  another  field  of  M.  A.,  this  has  been  held  not  to  support  an 
indictment  for  night  poaching  on  land  of  M.  A. ;  for  the  sending  in  of  a 
dog  is  not  an  entering  of  land  within  the  enactment ;  and  the  entering 
of  the  second  field  was  not  a  joint  act  of  the  three.  {Beg.  v.  Nickless, 
8  Car.  &  P.  757.) 

It  is  not  necessary  that  the  defendants  should  be  actually  seen  in  Evidence  of. 
the  close  laid  in  the  indictment ;  it  is  sufficient  if  there  be  evidence  to 
satisfy  the  jury  upon  this  point.     {B.  v.  Capewell,  5  C.  &  P.  549.) 

If  the  indictment  state  that  the  defendants  entered  into  a  certain 
close  with  intent  then  and  there  to  kill  game,  it  must  be  proved  that 
they  had  the  intent  to  kiU  game  in  the  particular  close  named.   {B.  v. 

(a)  What  is  night,   see  sect.  12,       miie,  p.  792. 
ante,  p.  792.  (d)  20  &  21  Vict.  c.  302,  abolishes 

(V)  See  ante,  p.  793  n.  transportation,   and    substitutes  the 

(c)  What   is  game,  see    sect.  13,      punishment  of  penal  servitude. 
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15.  Offence  of 

night  poaching 

mid  going 

armed,  dec. 

Intent  to  take 
game. 

Some  of  the  de- 
fendants must  bo 
armed. 


What  are  offensive 
■weapons. 


The  indictment. 


Description  of 
close. 


Must  state  an 
entry,  &c.  by- 
night. 


Capewell,  5  C.  &  P.  549;  R.  v.  Gainer,  10.  &  P.  231 ;  and  see  B.  v. 
Barham,  R.  &  M.  G.  G.  151,  decided  under  tte  repealed  statute.) 
But  it  may  be  doubtful  -wbetlier  trds  is  the  case,  if  the  words  "  and 
there"  are  not  in  the  indictment.  {Id.;  and  see  -B.  t.  Dams,  8  C.  & 
P.  759.) 

To  constitute  an  offence  -within  the  act,  the  defendants,  or  some  of 
the  party  must  be  armed  with  a  gun  or  other  offensive  weapon. 

A  constructive  arming  is  not  sufficient.  {Reg.  v.  Davis,  8  G.  &  P.  759.) 

If  several  persons  are  out  with  intent  to  kiU.  game,  and  only  one  of 
them  is  armed,  the  rest  who  are  unarmed  are,  it  seems,  liable  to  be 
convicted  under  the  above  enactment.  In  R.  v.  Smith,  {Riiss.  &  By. 
C.  G.  R.  368,)  they  were  held  liable  under  such  circumstances  to  be 
convicted  on  the  repealed  act,  57  Geo.  3. 

If  several  went  into  a  close  ia  the  night,  to  kiU  game,  and  one  had 
arms,  without  the  hnowledge  of  the  others,  the  others  who  were  unarmed 
were  not  liable  to  be  convicted  under  the  repealed  act  of  57  Geo.  3 ; 
R.  V.  Southern,  Russ.  &  By.  C.  C.  B.  444) ;  but  it  seems  they  would  be 
under  the  present  act. 

It  is  not  necessary  that  the  defendants  should  be  actually  seen  armed 
in  the  close  laid  in  the  indictment ;  it  is  sufficient  if  there  is  evidence 
to  satisfy  the  jury  of  this  fact.  {R.  v.  Nash,  R.  &  R.  G.  G.  386;  R.  v. 
Worher,  R.  &  M.  165.) 

Large  stones  are  offensive  weapons,  within  the  meaning  of  the  act, 
if  they  are  of  a  description  capable  of  inflicting  serious  injury  if  used 
offensively,  and  were  brought  and  used  by  the  defendant  for  that 
purpose.  {RexY.  Orice,  7  Gar.  &  P.  803.)  But  a  stick  or  bludgeon 
is  not  an  offensive  weapon,  unless  the  defendant  intended  to  use  it  as 
such.  {R.  V.  Palmer,  1  M.  &  Roh.  70.)  Therefore  the  mere  use  of  a  small 
stick,  as  a  weapon,  by  a  poacher,  in  a  sudden  affray  with  gamekeepers, 
is  not  enough  to  prove  such  stick  an  offensive  weapon.  The  jury  must 
be  convinced  that  the  party  took  it  with  him  for  the  purpose  of  offence. 
{Rex  V.  Fry,  2  M.  &  Rob.  42.) 

The  Indictment.'] — The  offence  is  of  a  local  nature,  and  the  indict- 
ment must,  it  seems,  describe  the  close  by  name  or  occupation,  or 
abuttals.  (See  R.  v.  Ridley,  R.  &  B.  G.  G.  515.)  "Where  the  land  was 
described  in  one  count  as  a  "certain  close,"  in  another  as  "certain 
inclosed,  ground,"  but  there  was  nothing  in  the  indictment  to  show 
what  particular  close  or  what  particular  inclosed  ground  was  meant, 
it  not  beiag  described  by  name,  ownership,  occupation,  or  abuttals: 
the  prisoner  being  convicted,  five  of  the  judges  held  the  description  of 
the  place  insufficient,  because  the  offence  was  substantially  a  local 
offence,  and  the  prisoner  was  entitled  to  know  to  what  specific  place 
the  evidence  was  to  be  directed;  three  of  the  judges  thought  differently. 
The  judgment  was  arrested.  {Id. ;  et  vide  R.  v.  Mellor,  2  Dowl.  173.) 
"  A  certain  cover  in  the  parish  of  A."  is  too  general  a  description. 
{R.  V.  Grick,  6  G.  &  P.  508 ;  but  see  now  R.  v.  Uezzel,  20  L.  J.  M.  G. 
192,  ante,  p.  797.) 

It  is  not  necessary  to  state  whether  the  land  was  inclosed  or  not. 
{Rex  V.  Andrews,  2M.&  Bob.  37.) 

In  one  case  it  was  ruled,  that  if  one  of  a  party  of  poachers  be  found 
on  the  land  specified,  the  rest  co-operating  in  the  pursuit  in  adjoining 
land,  all  may  be  alleged  to  be  found  on  the  land  specified.  {Bex  v. 
Andrews,  supra;  B.  v.  Uezzel,  20  L.  J.  M.  G.  192.) 

The  indictment  must  show  that  the  entry  and  the  being  on  the  land 
was  by  night.  Therefore  where  an  indictment  alleged  that  A.  B.  C.  D. , 
&c.,  on  &o.,  at  &c.,  to  the  number  of  three  and  more  together,  did,  by 
night  unlawfully  enter  divers  closes,  and  inclosed  lands  there  situate, 
and  being,  in  the  occupation  of  E.  P.,  and  were  then  and  there  in  the 
said  closes  and  inclosed  lands  armed  with  guns,  for  the  purpose  of  de- 
stroying game ;  it  was  held,  that  it  did  not  contain  a  sufficient  aver- 
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ment  that  the  defendants  were  by  night  in  the  closes  armed  for  the  15.  Offence  of 
purpose  of  destroying  game.  And  the  judgment  given  for  the  crown,  night  poaching 
at  the  Chester  great  sessions,  was  reversed.  {Daviea  v.  The  King,  and  going 
10  B.  &  0.  89.)  Mperhoii  Tenterden,  0.  J. — "Assuming  the  indict-  armed,  <fcc. 
ment  to  be  sufficient  in  that  respect,  it  still  appears  to  us  that  the  judg- 
ment  must  be  reversed.  The  phrase  used  is,  that  the  defendants  '  did 
by  night  unlawfully  enter  divers  closes,  and  were  there  and  then  in 
the  said  closes,'  &c.,  not  that  they  '  by  night  did  unlawfully  enter, 
and,'  &c.  If  the  words  '  by  night'  had  occurred  at  the  beginning  of  the 
sentence,  they  might  have  governed  the  whole,  or  if  they  had  been  at 
the  end  of  the  sentence,  they  might  have  referred  to  the  whole,  but 
here  they  are  in  the  middle  of  the  sentence,  and  are  appKed  to  a  par- 
ticular branch  of  it,  and  cannot  be  extended  to  that  which  follows.  The 
two  members  of  the  sentence  are  distinct ;  the  first  states  the  entry 
into  the  closes  by  night,  but  does  not  state  that  the  defendants  were 
armed,  or  the  intent  with  which  they  entered ;  the  second  branch  states 
that  they  were  in  the  closes  armed  for  the  purpose  of  destroying  game, 
but  not  that  they  were  there  by  night.  Neither  of  those  branches  of 
the  sentence  contains  all  that  is  requisite  to  constitut^n  offence  within 
the  statute,  and  the  two  being  distinct  the  indictment  is  bad,  and  the 
judgment  must  be  reversed." 

The  indictment,  it  seems,  need  not  contain  any  specific  allegation 
that  the  defendants  entered  the  close  between  the  expiration  of  the 
first  hour  after  sunset  and  the  beginning  of  the  last  hour  before  sun- 
rise.    {Riley' s  case,  I  Lewin,  149;  Pearson's  Case,  Jd.  154.) 

In  the  indictment  it  is  advisable  to  insert  a  distinct  averment  that  That  defendants 
the  defendants  were  armed  when  they  entered  and  were  in  the  land,  '^^^^  armed, 
in  addition  to  the  usual  allegation,  "being  then  'and  there  by  night 
as  aforesaid  armed."     {Eex  v.  Wilhes,  7  G.  &  P.  8\\,  per  Parke,  B. ; 
and  see  R.  v.  Kendricle,  7  C.  &  P.  184 ;  and  see  Daviea  v.  The  King, 
supra. ) 

Where  an  indictment  for  night  poaching  charged  that  A.  and  B., 
together  with  another  person,  entered  certain  land,  "  the  said  A.  and 
B.  then  and  there  being  armed,"  it  was  held  that  it  was  not  supported 
by  proof  that  the  third  person  was  armed,  and  that  A.  and  B.  were  not 
so.  [Reg.  v.  Davis,  8  C.  cfe  P.  759  ;  and  see  R.  v.  Smith,  R.  &  R.  0.  0. 
368.) 

A  count  for  night  poaching  under  sect.  9,  may  be  joined  with  a  count  Joinder  of  counts, 
on  sect.  2,  for  assaulting  a  gamekeeper,  and  with  counts  for  assaulting  *°- 
a  gamekeeper  in  the  execution  of  his  duty,  as  also  with  a  count  for  a 
common  assault.     {R.  v.  Finacane,  5  0.  &  P.  551.) 

Where  there  was  one  indictment  for  shooting  at  a  gamekeeper  with 
intent  to  murder  him,  and  another  indictment  for  night  poaching,  both 
founded  on  the  same  transaction,  it  was  held,  that  the  prosecutor  was 
not  bound  to  elect  which  he  would  proceed  upon,  as  the  offences  were 
quite  distinct,  and  one  of  them  could  not  possibly  merge  in  the  other. 
(iJ.  V.  Handley,  6  0.  &  P.  565.) 

The  confirmation  of  an  accomplice  should  be  as  to  some  circum-  Evidence  conflr- 
stance  affecting  the  party  accused,  as  by  showing  the  party  and  accom-  ^f*^™  °*  accom- 
plice together  under  such  circumstances  as  were  not  likely  to  have 
occurred,  unless  there  was  concert  between  them.  {R.  v.  Farlar,  8 
G.  &  P.  106.)  In  a  case  of  night  poaching,  the  only  confirmation  was, 
that,  on  the  evening  of  the  offence,  the  accomplice  and  the  prisoner 
were  seen  drinking  together  at  a  public-house,  commonly  frequented 
by  the  prisoner,  and  that  they  both  left  the  house  together,  when  it 
was  shut  up  for  the  night.  This  was  considered  no  sufficient  confir- 
mation ;  and  semhle,  also,  that  the  accomplice  having  been  summarily 
convicted  of  poaching,  under  sect.  1  of  the  stat.  9  Geo.  4,  c.  69,  did 
not  at  all  dispense  with  his  being  confirmed  on  the  trial  of  another 
person,  under  sect.  9  of  the  act.    [Id.) 
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16.  Stealing,  &c. 
of  deer — A.s- 


&  25  Vict.  c.  96. 
stealing,  &c.  deer 
in  uninclosed 
parts  of  forests, 


Summary  convic- 
tion and  penalty. 


Second  offence. 


Felony. 


XVI.  stealing,  $cc.  of  Bm,  JBesttOBtrtg  latfe  laltngs,  &c. 
^ssaulttns  iSeepets,  &c. 

Beer  BieaKng  in  Uninclosed  parts  of  Forests.'] — By  stat.  24  &  25  Vict. 
c.  96,  s.  12,  whoever  shall  unlawfully  and  wilfully  course,  hunt,  snare, 
or  carry  away,  or  kill  or  wound,  or  attempt  to  kill  or  wound,  any  deer 
kept  or  being  in  the  uninclosed  part  of  any  forest,  chase,  or  purlieu, 
shall  for  every  such  offence,  on  conviction  thereof  before  a  justice  of 
the  peace,  forfeit  and  pay  such  sum,  not  exceeding  501.,  as  to  the 
justice  shall  seem  meet;  and  whosoever  having  been  previously  con- 
victed of  any  offence  relating  to  deer,  for  which  a  pecuniary  penalty 
shall  have  been  imposed  by  this  or  any  other  act,  shall  afterwards 
commit  any  of  the  offences  hereinbefore  enumerated,  whether  such 
second  offence  be  of  the  same  description  as  the  first  offence  or  not, 
shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceed- 
ing 2  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement;  an^  if  a  male  under  the  age  of  16  years  of  age,  with  or 
without  whipping. 

Stealing  Deer.] — 2-1  &  25  Vict.  c.  96,  s.  13,  enacts  that  whosoever 
shall  unlawfully  and  wilfuUy  course,  Irant,  snare,  or  carry  away,  or 
kill  or  wound,  or  attempt  to  kill  or  wound,  any  deer  kept  or  being  in 
the  inclosed  part  of  any  forest,  chase,  or  purlieu,  or  in  any  inclosed 
land  where  deer  shall  be  usually  kept,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  - 
to  be  imprisoned  for  any  term  not  exceeding  2  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement ;  and  if  a  male 
under  the  age  of  16  years,  with  or  without  whipping. 

Where  a  summary  conviction  for  an  offence  under  the  repealed  act 
7  &  8  Geo.  4,  c.  29,  s.  26,  which  was  in  the  same  terms  as  the  present 
section,  did  not  state  substantively  where  the  place  was  situate  where 
the  offence  was  committed,  but  in  awarding  the  distribution  of  the 
penalty  gave  it  to  the  overseers  of  D.  in  the  said  county  "where  the 
said  offence  was  committed,"  it  was  holden  good.  (R.  v.  Weale,  5 
O.  &  P.  135.) 

A  party  indicted  for  a  second  offence  under  the  latter  part  of  the 
above  section  may  take  exception  to  the  validity  of  the  previous  con- 
viction, and  if  it  be  bad,  he  cannot  be  convicted.  (B.  v.  Alien,  B.  &  R. 
C.  C.  513.1 


Penalty  on  sus- 
pected persons 
having  venison,  or 
engines  for  de- 
stroying deer,  and 
not  accounting 
for  it. 


now  justices  pro- 
ceed if  they  can- 
not convict. 


Persons  suspected  of  having  Venison  in  their  Possession.] — By  stat. 
24  &  25  Vict.  c.  96,  s.  14,  if  any  deer,  or  the  head,  skin,  or  other  part 
thereof,  or  any  snare  or  engine  for  the  taking  of  deer,  shall  be  found 
in  the  possession  of  any  person,  or  on  the  premises  of  any  person  with 
his  knowledge,  and  such  person  being  carried  before  a  justice  of  the 
peace  shall  not  satisfy  the  justice  that  he  came  lawfully  by  such  deer, 
or  the  head,  skin,  or  other  part  thereof,  or  had  a  lawful  occasion  for 
such  snare  or  engine,  and  did  not  keep  the  same  for  any  unlawful  pur- 
pose, he  shall,  on  conviction  by  the  justice,  forfeit  and  pay  any  sum 
not  exceeding  IQl. ;  and  if  any  such  person  shall  not  under  the  pro- 
visions aforesaid  be  liable  to  conviction,  then,  for  the  discovery  of  the 
party  who  actually  killed  or  stole  such  deer,  the  justice,  at  his  discre- 
tion, as  the  evidence  given  and  the  circumstances  of  the  case  shall 
require,  may  summon  before  him  every  person  through  whose  hands 
such  deer,  or  the  head,  skin,  or  other  part  thereof,  shall  appear  to 
have  passed ;  and  if  the  person  from  whom  the  same  shall  have  been 
first  received,  or  who  shall  have  had  possession  thereof,  shall  not 
satisfy  the  justice  that  he  came  lawfully  by  the  same,  he  shall,  on 
conviction  by  the  justice,  be  liable  to  the  payment  of  such  sum  of 
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money  as  is  hereinbefore  last  mentioned.    See  the  general  clauses  of  17.  KUliiig,  &c. 
this  act,  fost,  "  Larceny."  of  hares  and 

conies  in  war- 
Setting  Engines  and  destroying  Parh  Paling,  c6o.] — By  24  &  25  Yict.        ''^'^i  '^''• 
0.  96,  s.  15,  whoever  shall  unla-wfuUy  and  -wilfully  set  or  use  any  „,  ,  „.  „.  . — r: 
snare  or  engme  -whatsoever,  lor  the  purpose  of  taking  or  kimng  deer  „     . 
in  any  part  of  any  forest,  chase,  or  purlieu,  whether  such  part  be  in-  aud'dfstroykTjr 
closed  or  not,  or  in  any  fence  or  bank  dividing  the  same  from  any  land  park  palings,  &c. 
adjoining,  or  in  any  inclosed  land  where  deer  shall  be  usually  kept,  or 
shall  unlawfully  and  wilfully  destroy  any  part  of  the  fence  of  any  land 
where  any  deer  shall  be  then  kept,  every  such  oflfender,  being  con- 
victed thereof  before  a  justice  of  the  peace,  shall  forfeit  and  pay  such 
sum  of  money  not  exceeding  20?.,  as  to  the  justice  shall  seem  meet. 
See  the  general  clauses  of  this  act,  post,  "  Larceny." 

Seizing  Bogs,  Ouns,  &c.     Assaulting  Keepers.] — By  24  &  25  Vict.  c.  Seizing  of  dogs, 
96,  s.  16,  if  any  person  shall  enter  into  any  forest,  chase,  or  purlieu,  s'"".  '*^°. 
whether  inclosed  or  not,  or  into  any  inclosed  land  where  deer  shall  be 
usually  kept,  with  intent  unlawfully  to  hunt,  course,  wound,  kill, 
snare,  or  carry  away  any  deer,  every  person  intrusted  with  the  care  of 
such  deer,  and  any  of  his  assistants,  whether  in  his  presence  or  not, 
may  demand  from  every  such  offender  any  gun,  fire-arms,  snare,  or 
engine  in  his  possession,  and  any  dog  there  brought  for  hunting, 
coursing,  or  killing  deer ;  and  in  case  such  offender  shall  not  imme- 
diately deliver  up  the  same,  to  seize  and  take  the  same  from  him  in 
any  of  those  respective  places,  or,  upon  pursuit  made,  in  any  other 
place  to  which  he  may  have  escaped  therefrom,  for  the  use  of  the 
owner  of  the  deer ;  and  if  any  such  oflfender  shall  unlawfully  beat  or  Assaulting 
wound  anjr  person  intrusted  with  the  care  of  the  deer,  or  any  of  his  '^^^P''™'  *"• 
assistants,  in  the  execution  of  any  of  the  powers  given  by  this  act, 
every  such  offender   shall  be  guilty  of  felony,  and  being  con-victed 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned 
for  any  term  not  exceeding  2  years  with  or  without  hard  labour,  and 
■with  or  without  solitary  confinement ;  and  if  a  male  under  the  age  of 
16  years,  with  or  without  whipping. 

By  24  &  25  Vict.  c.  96,  s.  104,  any  constable  or  peace  ofllcer  may 
take  into  custody  without  warrant  any  person  whom  he  shall  find 
lying  or  loitering  in  any  highway,  yard,  or  other  place  during  the 
night,  and  whom  he  ma^  suspect  with  good  cause  of  having  committed 
or  being  about  to  commit  any  felony  against  this  act. 

In  P.  V.  Hall,  2  C.  &  K.  .326,  it  was  decided  that  pulling  a  deer- 
keeper  to  the  ground,  and  holding  him  there  whilst  another  escaped, 
was  not  a  beating  -within  the  7  &  8  Geo.  4,  c.  29,  s.  29 ;  it  must  be  a 
beating  in  the  popular  sense  of  the  word. 

The  act  done  by  the  deer  keeper  upon  which  fihe  battery  ensued 
must  be  in  the.  due  exercise  of  the  powers  given  him  by  the  act. 

The  repealed  statute  of  16  Geo.  3  did  not  extend,  it  seems,  to  as- 
sistant keepers,  and  no  previous  demand  was  necessary  before  the 
seizure  of  guns,  &c.  •  (iJ.  v.  Amery,  Buss.  &  By.  C.  G.  500.) 

As  to  seizing  offenders,  &c.,  in  night  poaching,  see  ante,  p.  795. 

Destroying  Covert.^—As  to  this  offence,  see  7  &  8  Geo.4,c.  30,  s.  17,  Destroying  covert. 
ante,  "Burning." 


XVII.  milltng,  ^c,  of  J^ates  ant  donies  in  Wiamm,  $cu 

By  24  &  25  Vict.  c.  96,  s.  17,  whosoever  shall  unlawfully  and  wil-  0£Eenoe  of  killing 
fully  between  the  expiration  of  the  first  hour  after  sunset,  and  the  ^^^^f  <"■  o?ni«.s  m 
beginning  of  the  last  hour  before  sunrise,  take  or  kill  any  hare  or  iSght  tfme."' '" 
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17.  Killing^  tfcc. 

of  hares  and 

conies  in  war' 

reiiSi  *^c. 

24  &  25  Vict.  c.  96. 
In  day-time. 


Proviso  as  to  sea 
and  river  banks. 


What  an  offence 
within  act. 


Abettors  punish- 
able on  summary 
conviction. 


A  person  in  act  of 
committing 
offence  may  be 
ap'prehended 
■without  a  war- 
rant. 

A  justice  on  sus- 
picion proved  on 
oath,  may  grant  a 
search-warrant,  as 
for  stolen  goods. 


coney  in  any  -warren  or  ground  lawfully  used  for  tie  breeding  or  keeping 
of  hares  or  conies,  whetiier  the  same  be  inclosed  or  not,_  every  such 
offender  shaU  be  guilty  of  a  misdemeanor,  and  being  convicted  there- 
of, shall  bo  punished  accordingly;  and  whosoever  shaU  unlawfully  and 
wilfully  between  the  beginning  of  the  last  hour  before  sunrise  and  the 
expiration  of  the  first  hour  after  sunset,  take  or  kUl  any  hare  or  coney  in 
any  such  warren  or  ground,  or  shaU  at  any  time  set  or  use  therein 
any  snare  or  engine  for  the  taking  of  hares  or  conies,  every  such 
oflfender,  being  convicted  thereof  before  a  justice  of  the  peace,  shall 
forfeit  and  pay  such  sum  of  money,  not  exceeding _5Z.,  as  to  the  justice 
shall  seem  meet :  provided  always,  that  nothing  in  this  section  con- 
tained shall  aflfect  any  person  taking  or  killing  in  the  day-time 
any  conies  on  any  sea  bank  or  river  bank  in  the  county  of  Lincoln, 
so  far  as  the  tide  shall  extend,  or  within  one  furlong  of  such 
bank  (a). 

As  to  the  punishment,  &c.,  for  unlawfully  taking  or  destroying 
rabbits  in  any  lands,  whether  open  or  inclosed,  in  the  night-time,  see 
ante,  p.  792. 

The  act  applies  to  places  commonly  called  rabbit  warrens,  and  not  to 
places  where  a  few  rabbits  may  be  kept.  {B.  v.  Garrett,  6  Oar.  &  P. 
369.)  Therefore,  a  rick-yard  in  which  rabbits  were  kept  was  held  not 
within  the  act.     (Id.) 

The  term  "taking,"'  in  this  enactment,  means  "catching,"  and 
not  taking  away.  Where  a  defendant  who  set  several  wires  in  a 
warren,  in  one  of  which  a  coney  was  caught,  was  seized  just  as  he 
was  laying  hold  of  the  wire  to  take  the  coney,  which  was  then 
aUve ;  the  judges  held  this  to  be  a  taking  within  the  meaning  of  the 
repealed  act,  5  Geo.  3,  c.  14,  s.  6.  (-B.  v.  Glover,  B.  &  B.  0.  G. 
269.) 

By  24  &  25  Vict.  c.  96,  s.  99,  whosoever  shall  aid,  abet  (b),  counsel, 
or  procure  (6),  the  commission  of  any  offence  which  is  by  this  act 
punishable  on  summary  conviction,  either  for  every  time  of  its  com- 
mission, or  for  the  first  and  second  time  only,  or  for  the  first  time 
only  ;  shall,  on  conviction  before  a  justice  of  the  peace,  be  liable  for 
every  first,  second,  or  subsequent  offence  of  aiding,  abetting,  counsel- 
ling or  procuring  (b),  to  the  same  forfeiture  and  punishment  to  which 
a  person  guilty  of  a  first,  second,  or  subsequent  offence,  as  a  principal 
offender,  is  by  this  act  made  liable. 

By  24  &  25  Vict.  c.  96,  s.  103,  any  person  found  committing  (c)  any 
offence  punishable  either  by  indictment  or  upon  summary  conviction 
by  virtue  of  this  act,  except  only  the  offence  of  angling  in  the  day- 
time, may  be  immediately  apprehended,  without  a  warrant,  by  any 
person,  and  forthwith  taken  before  some  neighbouring  justice  of  the 
peace,  to  be  dealt  with  according  to  law ;  and  if  any  credible  witness 
shall  prove  upon  oath  before  a  justice  of  the  peace  a  reasonable  cause 
to  suspect  that  any  person  has  in  his  possession,  or  on  his  premises, 
any  property  whatsoever  on  or  with  respect  to  which  any  offence 
punishable  either  upon  indictment  or  upon  summary  conviction  by 
virtue  of  this  act  shall  have  been  committed,  the  justice  may  grant  a 
warrant  to  search  for  such  property  as  in  the  case  of  stolen  goods ;  and 
any  person  to  whom  any  property  shall  be  offered  to  be  sold,  pawned, 
or  delivered,  if  he  shall  have  reasonable  cause  to  suspect  that  any 
such  offence  has  been  committed  on  or  with  respect  to  such  property, 
is  hereby  authorised,  and  (if  in  his  power)  is  required,  to  apprehend 


(a)  The  reason  of  this  proviso  is 
to  prevent  the  destruction  of  the  Lin- 
colnshire hanks  by  the  increase  of 
conies. 

(5)  As  to  accessories  in  general, 


see  ante,  tit.  "Accessory." 

(c)  See  as  to  the  meaning  of  these 
terms,  ante,  p.  795,  and  tit.  "  Ma- 
licioiis  Injuries  to  Property. '' 
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and  forthwith  to  carry  before  a  justice  of  the  peace  the  party  offering  17.  Killing  d:c 
the  same,  together  with  such  property,  to  be  dealt  with  according  to  of  hares  and  ' 
■^^^-  conies  in  war- 

Sect.  103.  Where  any  person  shall  be  charged,  on  the  oath  of  a       rens,  4:c. 


credible  witness,  before   any  justice  of  the    peace  with  any  offence ' 

punishable  on  summary  conviction  under   this  act,  the  justice  may      *  ^^  ^'°*'  °'  ^^^ 

summon  the  person  charged  to  appear  at  a  time  and  place  to  be  named  peS|'nce°of  Xr 

in  such  summons,  and  if  he  shall  not  appear  accordingly,  then  (upon  sons  punishable' 

proof  of  the  due  service  of  the  summons  upon' such  person,  by  deliver-  ™  conviction. 

ing  the  same  to  him  personally,  or  by  leaving  the  same  at  his  usual 

place  of  abode)  the  justice  may  either  proceed  to  hear  and  determine 

the  case  ex  parte,  or  issue  his  warrant  for  apprehending  such  person, 

and  bringing  him  before  himself  or  some  other  justice  of  the  peace ;  or 

the  justice  before  whom  the  charge  shall  be  made  may  (if  he  shall  so 

think  fit),  without  any  previous  summons  (unless  where  otherwise 

specially  directed),  issue  such  warrant,  and  the  justice  before  whom  the 

person  charged  shall  appear  or  be  brought  shall  proceed  to  hear  and 

determine  the  case. 

Sect.  106.  Every  sum  of  money  which   shall  be  forfeited  on  any  Application  of 
summary  conviction  for  the  value  of  any  property  stolen  or  taken,  or  forfeitF"^  ^^ 
for  the  amount  of  any  injury  done  (such  value  or  amount  to  be  assessed  ^™^ 
in  each  case  by  the  convicting  justice),  shall  be  paid  to  the  party 
aggrieved,  except  where  he  is  unknown ;  and  in  that  case,  such  sum 
shall  be  applied  in  the  same  manner  as  a  penalty ;  and  every  Rui-n 
which  shall  be  imposed  as  a  penalty  by  any  justice  of  the  peace, 
whether  in  addition  to  such  value  or  amount  or  otherwise,  shall  be 
paid  and  applied  in  the  same  manner  as  other  penalties  recoverable 
before  justices  of  the  peace  are  to  be  paid  or  applied  in  cases  where 
the  statute  imposing  the  same  contains  no  direction  for  the  payment 
thereof  to  any  persons  (o).     Provided  that  where  several  persons  shall  Proviso, 
join  in  the  commission  of  the  same  offence,  and  shall,  upon  conviction 
thereof,  each  be  adjudged  to  forfeit  a  sum  equivalent  to  the  value  of 
the  property,  or  to  the  amount  of  the  injury,  in  every  such  case  no 
further  siim  shall  be  paid  to  the  party  aggrieved  than  such  value  or 
amount,  and  the  remaining  sum  or  sums  forfeited  shall  be  applied  in 
the  same  manner  as  any  penalty  imposed  by  a  justice  of  the  peace  is 
hereinbefore  directed  to  be  appKed. 

Sect.  107.  In  every  case  of  a  summary  conviction  under  this  act,  n  a  person  sum- 
where  the  sum  which  shaU  be  forfeited  for  the  value  of  the  property  Sfu  LTp^-f &c. 
stolen  or  taken,  or  for  the  amount  of  the  injury  done,  or  which  shall  the  justice  may 
be  imposed  as  a  penalty  by  the  justice,  shall  not  be  paid  either  imme-  <=o™mit  Mm. 
diately  after  the  conviction,  or  within  such  period  as  the  justice  shaU  at 
the  time  of  the  conviction  appoint,  the  convicting  justice  (unless  where  Scale  of  imprison- 
otherwise  specially  directed)  may  commit  the  offender  to  the  common  ™^°*- 
gaol,  or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be  im- 
prisoned and  kept  to  hard  labour,  according  to  the  discretion  of  the 
justice,  for  any  term  not  exceeding  2  months,  where  the  amount  of  the 
sum  forfeited,  or  of  the  penalty  imposed,  or  of  both  (as  the  case  may 
be),  .together  with  the  costs,  shall  not  exceed  51. ;  and  for  any  term  not 
exceeding  4  months,  where  the  amount  with  costs  shall  not  exceed  101.  ; 
and  for  any  term  not  exceeding  6  calendar  months  in  any  other  case  ; 
the  commitment  to  be  determinable  in  each  of  the  cases  aforesaid  upon 
payment  of  the  amount  and  costs. 

Sect.  108.  Where  any  person  shall  be  summarily  convicted  before  a  Justice  may  dis- 
justioe  of  the  peace  of  any  offence  against  this  act,  and  it  shall  be  a  "''r^^  °  ^sg^^'' '° 
first  conviction,  the  justice  may,  if  he  shall  so  think  fit,  discharge  the 
offender  from  his  conviction  upon  his  making  such  satisfaction  to  the 

(a)  See  tlie  11  &  12  Vict.  c.  43,  s.  31,  as  to  the  application  of  penalties, 
tits.  " Penalties"  waA  "Conviction." 

3  F  2 
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17.  Killing,  Ac.  party  aggrieved  for  damages  and  costs,  or  either  of  thorn,  as  shall  be 
of  hares  and    ascertained  by  the  justice. 

conies  in  war-  Sect.  109.  In  case  any  person  convicted  of  any  oflfence  punishable 
™^<  't'C-  upon  summaiy  conviction  by  virtue  of  this  act  shall  have  paid  the  sum 
24  &  25  Vict  >;  96  adjudged  to  be  paid,  together  with  costs,  under  such  convictiou,  or 
A  conviction  a  bar  shall  have  received  a  remission  thereof  from  the  crown,  or  from  the 
to  other  proceed-  lord  lieutenant  or  other  chief  governor  of  Ireland,  or  shall  have  suffered 
ings  lor  same  ^j^g  imprisonment  awarded  for  non-payment  thereof,  or  the  impi-ison- 
'"'■"''■  ment  adjudged  in  the  first  instance,  or  shall  have  been  discharged 

from  his  conviction  by  any  justice  as  ^foresaid,  in  every  such  case 
he  shall  be  released  from  all  further  or  other  proceedings  for  the  same 
cause. 
Appeal  (a).  gej,t_  110_  Jq  ^ll  cases  where  the  sum  adjudged_  to  be  paid  on  any 

summary  conviction  shall  exceed  51.,  or  the  imprisonment  adjudged 
shall  exceed  one  calendar  month,  or  the  conviction  shall  take  place 
before  one  justice  only,  any  person  who  shall  think  himself  aggrieved 
by  any  such  conviction  may  appeal  to  the  next  court  of  general  or 
quarter  sessions,  which  shall  be  holden  not  less  than  12  days  after  the 
day  of  such  conviction  for  the  county  or  place  wherein  the  cause  of 
complaint  shall  have  arisen ;  provided  that  such  person  shall  give  to 
the  complainant  a  notice  in  writing  of  such  appeal,  and  of  the  cause 
and  matter  thereof,  within  3  days  after  such  conviction,  and  7 
clear  days  at  the  least  before  such  sessions;  and  shall  also  either 
remain  in  custody  until  the  sessions,  or  enter  into  a  recognizance  with 
2  sufQcient  sureties  before  a  justice  of  the  peace,  conditioned  personally 
to  appear  at  the  said  sessions,  and  to  try  such  appeal,  and  to  abide  the 
judgment  of  the  court  thereupon,  and  to  pay,  such  costs  as  shall  be 
lay  the  court  awarded,  or  if  such  appeal  shall  be  against  any  conviction, 
whereby  only  a  penalty  or  other  sum  of  money  shall  be  adjudged  to 
be  paid,  shall  deposit  with  the  clerk  of  the  convicting  justice  such  a 
sum  of  money  as  such  justice  shall  deem  to  be  sutQcient  to  cover  the 
sum  so  adjudged  to  be  paid,  together  with  the  costs  of  the  conviction 
and  the  costs  of  the  aiDpeal,  and  upon  such  notice  being  given,  and 
such  recognizance  being  entered  into,  or  such  deposit  being  made,  the 
justice  before  whom  such  recognizance  shall  be  entered  into,  or  such 
deposit  shall  be  made,  shall  liberate  such  person  if  in  custody ;  and  the 
court  at  such  sessions  shall  hear  and  determine  the  matter  of  the 
appeal,  and  shall  make  such  order  therein,  with  or  without  costs  to 
either  party,  as  to  the  court  shall  seem  meet,  and  in  case  of  the  dis- 
missal of  the  appeal  or  the  affirmance  of  the  conviction,  shall  order  and 
adjudge  the  ofi'ender  to  be  punished  according  to  the  conviction,  and  to 
pay  such  costs  as  shall  be  awarded,  and  shall,  if  necessary,  issue  pro- 
cess for  enforcing  such  judgment;  and  in  any  case  where,  after  any 
such  deposit  shall  have  been  made  as  aforesaid,  the  conviction  shall  be 
affirmed,  the  court  may  order  the  sum  thereby  adjudged  to  be  paid, 
together  with  the  costs  of  the  conviction  and  the  costs  of  the  appeal, 
to  be  paid  out  of  the  money  deposited,  and  the  residue  thereof,  if  any, 
to  be  repaid  to  the  party  convicted ;  and  in  any  case  where  after  any 
such  deposit  the  conviction  shall  be  quashed,  the  court  shall  order  the 
money  deposited  to  be  repaid  to  the  party  convicted ;  and  in  every 
case  where  any  conviction  shall  be  quashed  on  appeal  as  aforesaid, 
the  clerk  of  the  peace,  or  other  proper  officer,  shall  forthwith  endorse 
on  the  conviction  a  memorandum  that  the  same  has  been  so  quashed ; 
and  whenever  any  copy  or  certificate  of  such  conviction  shall  be  made, 
a  copy  of  such  memorandum  shall  be  added  thereto,  and  shall  be 
sufficient  evidence  that  the  conviction  has  been  quashed  in  every  case 
where  such  copy  or  certificate  would  be  sufficient  evidence  of  such 
conviction. 


{a)  As  to  appeals  in  general,  see  tit,  "  AppcaV 
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Sect.   111.    No  such  conviction,   or  adjudication  mado  on  appeal  18.  Laws  as  to 
therefrom,  shall  bo  quashed  for  want  of  form,  or  be  removed  by  cer-         Swans. 

tiorari,  into  any  of   her   Majesty's   superior   courts  of  record ;   and      <,  n,  y-  t m 

no  warrant  of  commitment  shall  be  held  void  by  reason  of  any  defect  ,        .      .  °' 
therein,  provided  it  be  therein  alleged  that  the  party  has  been  con-  &c.(a)!'^'°™"' 
vioted,  and  there  be  a  good   and   valid  conviction  to  sustain   the 
same.  ^ 

Sect.  112.  Every  justice  of  the  peace,  before  •whom  any  person  shall  Couviotjon  to  be 
be  convicted  of  any  offence  against  this  act,  shall  transmit  the  convic-  sfon™4    °  "^^ 
tion  to  the  next  court  of  general  quarter  sessions  which   shall  be 
holden  for  the  county  or  place  wherein  the  offence  shall  have  been  com- 
mitted, there  to  be  kept  by  the  proper  officer  among  the  records  of  the 
court ;  and  upon  any  information  against  any  person  for  a  subsequent  How  far  evidence 
offence,  a  copy  of  such  conviction,  certified  by  the  proper  officer  of  the  '"  ("ta'o  cases. 
court,  or  proved  to  be  a  true  copy,  shaE  be  sufficient  evidence  to 
prove  a  conviction  for  the  former  offence,  and  the  conviction  shall 
be  presumed  to  have  been  unappealed  against,  until  the  contrary  be 
shown. 

Sect.   120.  Every  offence  hereby  made  punishable  on  summary  con-  Summary  pro- 
viction  may  be  prosecuted  in  England  in  the  manner  directed  by  the  fand  Snder  ii"&'i2 
11  &  12  Vict.  c.  43,  so  far  as  no  provision  is  hereby  made  for  any  Viot.  c.  43;  in  ire- 
matter  or  thing  which  may  be  required  to  be  done  in  the  course  of  such  yP^  ™g|''  ^*  *  ^^ 
prosecution,  and  may  be  prosecuted  in  Ireland  before  two  or  more 
justices  of  the  peace,  or  one  metropolitan  or  stipendiary  magistrate,  in 
the  manner  directed  by  the  14  &  15  Viot.  c.   93,  or  in  such  other 
manner  as  may  be  directed  by  any  act  that  may  be  passed  for  like 
purposes ;  and  all  provisions  contamed  in  the  said  acts  shall  be  appli- 
cable to  such  prosecutions  in  the  same  manner  as  if  they  were  incor- 
porated in  this  act :  Provided,  that  nothing  in  this  act  contained  shall 
in  any  manner  alter  or  affect  any  enactment  relating  to  procedure  in 
the  case  of  any  offence  punishable  on  summary  conviction  within  the 
city  of  London  or  the  metropolitan  police  district,  or  the  recovery  or 
application  of  any  penalty  or  forfeiture  for  any  such  offence. 

As  to  the  rights  of  warren,  &o.,  see  ante,  p.  746.  Rights  of  warren, 

As  to  the  certificate  to  kill  conies,  &c.,  see  ante,  p.  763.  ^^^ 


XVIII.  Hatos  as  to  Stoatts. 

A  swan  is  a  roj^al  fowl ;  and  all  those  the  property  whereof  is  not  a  swan  a  royal 
known  do  belong  to  the  Queen  by  her  prerogative.  (Case  of  the  Swans,  ^°^^' 
7  Hep.  16.) 

It  is  felony  to  take  any  swans  that  be  lawfully  marked,  though  they  stealing  swans 
be  at  large.     {Dalt.  c.  156.)  marked. 

As  to  swans  unmarked,  if  they  be  domesticated  or  tame,  that  is.  Swans  unmarlted. 
kept  in  a  moat  or  in  a  pond  near  to  a  dwelling  house,  to  steal  such  is 
also  felony.  (Id.)  So  it  seemeth  of  swans  unmarked,  so  long  as 
they  keep  within  a  man's  manor,  or  within  his  private  rivers;  or 
if  they  happen  to  escape  from  thence,  and  be  pursued  and  taken, 
and  brought  in  again  {Id.);  but  if  swans  that  are  unmarked  shall 
be  abroad,  and  shall  attain  to  their  natural  liberty,  then  the  property 
of  them  is  lost ;  and  so  long  felony  cannot  be  committed  by  taking 
them.  (Id.)  And  yet  such  unmarked  and  wild  swans  the  Queen's 
officers  may  seize  (being  abroad)  for  the  Queen's  use  by  her  prero- 
gative. Also  the  Queen  may  grant  them,  and  by  consequence 
another  may  prescribe  to  have   them,  within  a  certain  precinct   or 

(a)    See    tits.    "Certiorari"    and  {b)  See  tit.  "Conviction," 

"Commitment." 
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21.  Laws  as  to  Pl^ce.     {Id. 
noxious  birds  or  "  Lca'cepy") 
animals. 


Reg.  y. 


Lady  Young,  7  Rep. 


18.      And  see  post,  tit. 


Swans'  egga. 


By  the  1  '&  2  Will.  4,  c.  32,  s.  24  {ante,  p.  769),  if  any  person  not 
having  the  right  of  killing  game  upon  any  land,  nor  having  permis- 
sion from  the  person  having  such  right,  shall  wilfully  take  out  of 
the  nest  or  destroy  in  the  nest  upon  such  land  the  eggs  of  swans,  or 
have  eggs  so  taken  in  his  possession,  such  person  shall  forfeit  a  penalty 
not  exceeding  5s.  for  every  egg,  &o. 


Who  may  erect  a 
dove-cote. 


Dove-cote  not  a 
nuisance. 

Killing,  iStc,  house 
Ijigeons. 


Pigeons  trespass- 
ing. 


Pigeons  to  go  to 
the  heir. 


XIX.  ILatos  a0  to  ^iseons. 

A  lord  of  a  manor  may  build  a  dove-cote  upon  his  land,  parcel  of  his 
manor;  but  a  tenant  of  the  manor  cannot  do  it  without  licence.  (3 
Salh.  248.)  But  any  freeholder  may  build  a  dove-cote  on  his  own 
ground.     {Gro.  Jac.  382,  490.) 

And  it  hath  been  adjudged  that  erecting  a  dove-house  is  not  a  com- 
mon nuisance,  nor  presentable  in  the  leet.     {Oro.  Jac.  490,  491.) 

By  24  &  25  Vict.  c.  96,  s.  23,  "  whosoever  shall  unlawfully  and 
wilfully  kill,  wound,  or  take  any  house-dove  or  pigeon,  under  such 
circumstances  as  shall  not  amount  to  larceny  at  common  law,  shall  on 
conviction  before  a  justice  of  the  peace,  forfeit  and  pay  over  and  above 
the  value  of  the  bird,  any  sum  not  exceeding  21."  (See  RexY.  Brooke, 
4  Gar.  &  P.  131.)  See  the  general  clauses  affecting  all  the  provisions 
of  this  act,  post,  "  Larceny." 

If  the  pigeons  come  upon  my  land,  and  I  kiU  them,  the  owner  hath 
no  remedy  against  me ;  though  I  may  be  liable  to  the  statutes  which 
make  it  penal  to  destroy  them.     {Gro.  Jac.  492.) 

Doves  in  a  dove-house,  young  and  old,  shall  go  to  the  heir,  and  not 
the  executor.     (1  Inst.  8.) 

Pigeons  which,  though  they  ha,ve  free  access  to  the  open  air,  are 
tame  and  reclaimed,  and  return  to  their  house  or  box,  are  the  subjects 
of  larceny.     {Reg.  v.  Hoioell,  2  Den.  G.  G.  362,  n.) 


Decoys. 

Destroying  nests, 
Ac. 


Grouse. 


Rookeries. 


XX.  ilatos  as  to  aaHtltr  Bucfes,  S:?al,  or  fflSSiiiflfon, 
ani  otter  iSitig. 

As  to  decoys,  &c.  see  ante,  p.  570. 

By  the  1  &  2  WiU.  4,  c.  32,  s.  24,  any  person  not  having  the  right 
of  killing  game  upon  any  land,  nor  having  permission  from  the  person 
having  such  right,  wilfully  taking  out  of  the  nest  or  destroying  in  the 
nest  upon  such  land  the  eggs  of  wild  ducJcs,  teal,  or  widgeons,  is  sub- 
jected to  a  penalty  not  exceeding  5s.  for  every  egg,  &c. 

Grouse  are  not  birds  of  warren.  {Duke  of  Devonshire  v.  Lodae.  7  B. 
&  G.  36.)  V  ^  y> 

As  to  rookeries  see  ante,  pp.  750,  772. 


Noxious  birds, 
and  animals,  &c. 


XXI.  Eatos  m  to  iaoxious  3SitUs  or  antinalg. 

With  regard  to  fowl  not  used  to  be  eaten,  together  with  certain  other 
noxious  animals,  there  were  provisions  made  by  an  ancient  statute, 
viz.,  8  Eliz.  c.  15,  intituled  "An  Act  for  the  Preservation  of  Graine," 
which  it  were  to  be  wished  might  be  revived  with  a  proper  conside- 
ration of  the  difference  of  the  value  of  money  betwixt  that  time  and  the 
present;  by  which  it  was  required  that  the  churchwardens  should  levy 
by  an  assessment,  and  pay  for_  the  heads  of  every  three  old  crowes, 
choughes,  or  rookes,  Id. ;  of  sixe  young  crowes,  choughes,  or  rookeSj 
Id. ;  and  for  every  sixe  egges  of  any  of  them,  Id. ;  for  every  twelve 
stares'  heads.  Id.;  for  every  heade  of  merten,  hawkes,  fursekyti^ 
mouldkytte,  busarde,  chagge,  caimeraunt,  or  rvngtale,  2d. ;    and  for 
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two  egges  of  them,  Id. ;  for  every  iron  or  ospray's  heade,  M. ;  for  tlie      22.  Forms. 

heads  of  every  wood  -wall,  pye,  jay,  raven,  kyte,  or  king's  fisher,  Id. ;  " ^ 

bulfynce,  or  other  bird  that  devoureth  the  blowth  of  fruit.  Id. ;  for  the 
heade  of  every  fox  or  graye,  12d. ;  and  for  the  heade  of  every  fyt- 
chewe,  poloate,  wesel,  stote,  fayre,  bade,  or  mlde  cat.  Id. ;  for  the 
heade  of  every  otter  or  hedgehogge,  2d. ;  for  the  heades  of  three 
rattes  or  twelve  mise,  Id. ;  for  the  heade  of  every  want  or  molewarp, 
one  halfpenny. 

And  by  another  ancient  statute,  24  Hen.  8,  c.  10,  every  town- 
ship was  required  to  keep  a  crow  net,  to  destroy  crows,  rookes,  and 
choughs. 

There  is  some  shadow  of  these  regulations  still  remaining  in  some 
parishes,  where  they  give  a  reward  for  destroying  several  of  the  above 
said  noxious  fowl  and  vermin.  These  statutes  were  suffered  to  expire, 
probably  because  in  a  short  time  there  would  be  no  need  of  their  con- 
tinuance ;  but  it  might  be  convenient,  nevertheless,  to  revive  the  like 
provisions  from  time  to  time ;  and  amongst  the  rest  of  the  ravenous 
tribe  to  set -a  price  now  at  length  upon  the  head  of  that  distinguished 
fowl,  for  the  sake  of  which  most  of  the  ancient  laws  concerning  the 
winged  game  were  enacted,  and  which  it  was  felony  to  destroy.  But 
now  the  current  hath  received  a  contrary  direction ;  and  the  hawk 
himself  destroys  more  game  than  gunpowder  and  hailshot,  which  hath 
usurped  his  empire. 

As  to  entering  on  land  to  destroy  foxes,  see  ante,  p.  772. 

As  to  keping  of  ferocious  dogs,  see  "  Dogs;  "   and  as  to  nuisances  in  Ferocious  dogs. 
general,  see^os*,  "Nuisance." 


XXII.  jprnnSt  List  of. 

F<yrma  as  to  Gamekeepers  : 

Appointment  of  a  gamekeeper  under  the  1  &  2  "Will.  4,  c.  32,  s.  13 

(So.  1). 
The  like  of  a  gamekeeper  in  Wales,  by  a  person  entitled  to  the  game,  on 

lands  of  the  value  of  5001.  per  annum,  under  s.  15  (No.  2). 
Deputation  of  a  person  as  gamekeeper,  with  authority  to  kill  game  for 

his  own  use,  under  s.  14  (No.  3). 

Forms  as  to  Killing,  &c.  Game,  without  having  a  power  to  do  so,  under 
1  &  2  Will.  4,  0.  32  : 

Gbneeal  form  of  information  for  an  offence,  under  the  1  &  2  Will.  4,  c. 

32  (No.  1). 
General  form  of  summons,  or  of  a  warrant  of  apprehension,  or  of  summons 

to  a  witness  (No.  2). 
General  form  of  conviction  imder  the  act  (No.  3). 
Conviction  on  s.  23,  for  killing  game  without  a  certificate  (No.  4). 
The  like  for  u.sing  a  dog,  &c.   for  killing  game  without  a  certificate 

(No.  5). 
The  like,  on  s.  12,  for  killing,  &o.  or  permitting  another  to  kill,  &o.  game, 

where  the  right  is  given  by  statute  exclusively  to  lessor  or  landlord 

(No.  6). 
The  like,  for  killing,  or  permitting  another  to  kill,  game,  when  reserved 

to  landlord  by  the  lease  (No.  7). 
The  like,  for  the  like  offence,  where  the  game  belonged  to  a  person  by 

virtue  of  a  free  warren  (No.  8). 
Distress  warrant  (No.  9). 
Notice  of  appeal  against  conviction  (No.  10). 
Recognizance  to  hear  and  try  appeal  (No.-ll). 
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22.  Fmms. 
— • Forms  relative  to  Sporting  without  a  Oanie  Certificate : 

Infoemation  before  two  commissioners  or  one  magistrate  on  S2  Geo.  3, 

c.  93,  for  not  producing  a  certificate  on  demand  (No.  12). 
Infoemation  on  same  act  for  sporting  without  a  certificate  (No.  13). 
Geneeal  Foem  of  summons  (So.  14). 
Conviction  for  killing  game  without  a  certificate  (No.  15). 
DiSTBESS  warrant  thereon  (No.  16). 
Indoesement  of  costs  on  warrant  of  distress  (No.  17). 
Commitment  for  want  of  distress  (No.  18). 
Recognizance  on  appeal  against  conviction  (No.  1 9), 


Forms  relative  to  Buying  and  Selling  of  Game : 

Licence  to  sell  game  (No.  20). 

CbetifioAte  to  be  issued  by  clerks  of  commissioners  of  assessed  taxes  to 

every  person  licensed  to  deal  in  game  (No.  21). 
Conviction  on  the  1  &  2  "Will.  4,  u.  32,  s.  19,  against  a  licensed  person 

for  dealing  in  game    without  having  taken  out  the  2Z.    certificate 

(No.  22). 
The  like  on  s.  25,  against  an  uncertificated  person  for  selling  or  offering 

to  sell  game  without  a  licence  (No.  23). 
Conviction  on  same  section  against  certificated  person,  for  offering  to 

sell  game  to  one  unlicensed  to  deal  in  it  (No.  24). 
The  like,  under  s.  27,  against  unlicensed  person  for  buying  game  of  un- 
licensed dealer  (No.  25). 
The  like,  on  s.  28,  for  buying,  &c.  game  from  uncertificated  or  unlicensed 

person  (No.  26). 
Tlie  like,  against  licensed  dealer  for  selling,  &o.  game  without  a  board 

affixed  to  his  shop,  &c.  (No.  27). 
Conviction  against  licensed  dealer  for  affixing  a,  board  denoting  his 

licence  to  more  houses  than  one  (No,  28). 
The  like  against  licensed  person  for  selling  game  elsewhere  than  at  his 

house,  &c.  (No.  29). 
The  like  against  unlicensed  person  for  pretending  to  be  licensed,  &c. 

(No.  30). 
Appeal,  &o,  (No,  31). 


Forms  relative  to  Trespasses : 

Notice  not  to  trespass  (No.  32). 

Conviction  under  the  1  &  2  Will.  4,  c.  32,  s,  39,  for  trespassing  on  land 
in  pursuit  of  game  (No.  33). 

Conviction  for  a  like  offence,  where  the  trespass  was  committed  by  five 
persons  or  more  (No.  35). 

Conviction  on  s.  31,  against  trespasser  for  refusing  to  tell  his  name  on 
being  required  by  person  entitled  to  game  (No.  36). 

The  like  for  continuing  on  the  land  after  being  required  to  quit  it  by  per- 
son authorised  by  party  entitled  to  game  (No.  37). 

The  like  for  giving  an  illusory  description  of  place  of  abode  to  the  occu- 
pier of  the  land  (No.  38). 

Conviction  under  s.  2,  against  two  persons  for  going  out  with  three 
others,  to  number  of  five  together,  and  deterring  a  gamekeeper  from 
approaching  them  to  order  them  off  land  (No.  39). 

Conviction  of  u,  trespasser  in  the  Queen's  park  or  forest  under  s.  33 
(No.  40). 
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Forms  relative  to  the  Killing,  &c.  of  Game,  &c.  at  improper  Times  or  in  an      '     I'oims. 
improper  Manner : 
Information  (No.  41). 
Summons  (No.  42). 
CoNVioTiON  oil  1  &  2  Will.  4,  0.  32,  s.  S,  for  killing  game  on  a  Sunday 

or  Cliristmas-day  (No.  43). 
The   like  for  killing   two   partridges   between    1st  Feb.  and  1st  Sept. 

(No.  44). 
The  like  for  VTWaig  phcasdnls  between  1st  Feb.  and  1st  Oct.  (No.  45). 
The  like  for  killing  black  game  between  10th  Deo.  and  20th  Aug.,  not 

being  in  Somerset  or  Devon  or  in  New  Forest  (No.  46). 
The  like  for  killing  grouse  between  10th  Deo.  and  12th  Aug.  (No.  47). 
Conviction  on  s.  24,  for  destroying  eggs  of  game,  &c.  (No.  48). 
The  like  for  having  in  possession  eggs  of  game,  &c.  (No,  49). 
The  like  for  laying  poison  to  kill  game,  &o.  (No.  50). 

Forms  relative  to  Buying  and  Selling  of  Oame,  &c. : 

Infoemation  (No.  51 ). 

Summons  (No.  52). 

Conviction  on  1  &  2  Will.  4,  c.  32,  s.  4,  of  licensed  dealer  for  selling  or 
having  game  in  possession  ten'days  beyond  the  season  (No.  53). 

The  like  of  person  not  licensed  to  deal  in  game  for  selling  game  ten  days 
beyond  the  season  (No.  54). 

The  like  of  person  not  licensed  to  deal  in  game  for  having  game  in  his  pos- 
session forty  days  beyond  the  season  (No.  55). 

Forms  relative  to  the  Offence  of  going  Armed  at  Night  to  Kill  Game,  &c. : 

Conviction  on  9  Geo.  4,  c.  69,  s.  1,  for  a  first  offence,  in  destroying  game 
in  night  (No.  66). 

The  like  for  entering  land  by  night  armed  for  taking  game  (No.  57). 

The  like,  for  a  second  offence,  in  either  of  the  two  last  cases  (No.  58). 

Indictment  on  s.  1,  for  a  third  offence  of  night  poaching  after  two  con- 
victions (No.  59). 

Indictment  on  s.  2,  for  assaulting  gamekeeper  in  endeavouring  to  appre- 
hend offender  detected  in  night  poaching  (No.  60). 

The  like,  for  assaulting  a  person  assisting  a  gamekeeper  where  immediate 
pursuit  was  made  after  offender  (No.  61). 

Indictment  on  s.  9,  against  three  or  more,  for  entering  land  in  night  for 
taking  ganje  (No.  62). 

Forms  relative  to  Deer,  Deer  Stealing,  Assaulting  Keepers,  &c.  : 

Commitment  on  7  &  8  Geo.  4,  c.  29,  s.  26,  for  stealing  &c.,  deer  in  in- 
closed ground  (No.  63). 

Indictment  for  the  like  offence  (No.  64). 

Conviction  for  killing,  &c.,  deer  in  uninclosed  ground  (No.  65). 

Commitment  for  a  second  offence,  in  stealing  deer,  &c.,  in  uninclosed 
ground  (No.  66). 

Indictment  for  a  second  offence  (No.  67). 

Search-Warrant  on  s.  27,  to  find  venison,  snares,  &c.  (No.  68). 

Conviction  for  not  accounting  for  possession  of  venison,  &c.  (No  69). 

Summons  against  persons  through  whose  hands  such  venison  may  have 
passed  (No.  70). 

Conviction  against  such  persons  (No.  71). 
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22,  Forms.  Conviction  on  s.  28,  for  setting  snares  to  take  deer  (No.  72). 

'  Conviction  for  pulling  down  park  fences,  &c.  (No.  73). 

Commitment  on  s.  29,  for  assaulting,  &c.  a  gamekeeper  (No.  74). 
Indictment  for  the  like  offence  (No.  75). 

Forms  relative  to  Hares,  Conies,  Hare  Stealing,  &c. : 

Commitment  on  7  &  8  Geo.  4,  u,  29,  s.  30,  for  killing,  &c.  hares  or  conies 

in  the  night  (No.  76). 
Indictment  for  like  offence  (No.  77). 
Conviction  for  taking  hares  or  conies  in  breeding  grounds,  in  the  day-time 

(No.  81). 
Conviction  for  setting  snares  to  take  hares  or  conies  in  warrens,  &o. 

(No  82), 

Forms  relative  to  Pigeons : 

Conviction  on   7   &   8   Geo.  4,    c.    29,    s.    33,  for  killing   a  pigeon 
(No.  83), 


(1).  Appointment 
of  gamekeeper 
imderl&2Wm.  4, 
c.  32,  8.  13  (ante, 
p.  757). 


FORMS  AS  TO  GAMEKEEPEES. 

Know  all  men  hy  these  presents,  that  I,  A.  B.,  of        ,  in  the  county  of        , 
esquire,  lord  of  the  manor  of  ,  in  the  said  county,  have  {by  virtue  of  the 

statute  in  such  case  made  and  provided)  nominated,  authorised,  and  ajipointed, 
and  by  these  piresenis  do  nominate,  autlwrise,  and  appoint  C.  J).  of  ,  in  the 
county  of  ,  yeoman,  to  be  my  lawful  gamekeeper,  to  preserve  and  kill  [if 

the  appointment  is  only  to  preserve  the  game,  the  words  "and  kill"  should 
be  omitted]  the  game  ivithin  the  said  manor  for  my  sole  use  and  immediate 
benefit,  with  full  power  and  authority,  according  to  the  directions  of  the  said 
statute,  to  seize  and  take  for  my  itsc  within  the  limits  of  the  said  manor  all  such 
dogs,  nets,  and  other  engines  and  instruments  for  the  killing  or  taking  of  game, 
as  shall  be  u^sed  within  the  said  limits  by  any  person  iwt  authorised  to  kill  game 
for  want  of  a  game  certificate.  And  further,  to  do,  execute,  and  perform,  all  and 
every  act  and  acts,  thing  and  things,  tvithin  the  limits  of  the  said  manor,  which, 
by  virtue  of  the  statute  in  such  case  made  and  provided,  or  of  any  laios  of  this 
realm,  belong  and  appertain  to  the  office  of  a  gamekeeper,  during  my  will  and 
plea.sure,  and  for  which  this  shall  be  his  sufjieient  warrant.  [If  the  appoint- 
ment is  only  to  preserve  the  game,  then,  instead  of  the  above,  add  this  con- 
clusion: "  And  further,  to  do,  execute,  and  ■perform,  all  and  every  act  and  acts, 
thing  and  things,  which  are  requisite  and  necessary  for  the  preservation  of  the 
game  within  the  same  manor,  and  the  limits  thereof,  and  for  the  discovery  of 
offenders  therein  according  to  the  directions  of  tJie  statute  in  such  case  made  and 
provided  "].  In  witness  whereof,  I,  the  said  A.  £.,  have  herexmto  set  my  hand 
and  seal,  the  day  of  ,  in  the  year  of  our  Lord         . 

' '  Signed,  sealed,  and  delivered,  1 
in  the  preseiice  of  J 


(2).  Appointment 
of  gamekeeper  in 
Wales,  by  person 
entitled  to  game 
on  lands  of  value 
of  600  i.  per 
annum,  under 
1  cfe  2  Will.  4,  0  82, 
B.  15  (ante,  p.  758). 


Know  all  men  by  these  presents,  that  I,  A.  B.,  of  ,  in  tlie  county  of  , 
in  the  principality  of  Wales,  esquire,  being  entitled  to  kill  the  game  upon  certain 
lands  called  ,  situate  in  the  parish  of  ,  in  the  county  aforesaid,  of  the 

clear  anmual  value  of  five  hundred  po^mds,  of  which  said  rents  I  the  said  A.  B. 
am  seised  of  an  estate  in  fee  simple,  (ante,  p.  758),  and  whichsaid  lands  are  not 
within  the  bounds  of  any  manor,  lordship,  or  royalty,  have  nominated,  autho- 
rised, and  appointed,  and  by  these  presents  do  nominate,  authorise,  and  appoint, 
C.  D.  of         ,  in  the  county  of  ,  yeoman,  to  be  my  lawful  gamekeeper,  to 

preserve  and  kill  [or,  if  the  appointment  is  only  to  preserve  the  game,  omit  the 
words,  ' '  and  kill  "]  tlic  game  over  and  upon  the  sawt  lands  [if  the  appointment 
is  meant  to  extend  to  other  lands,  then  add,  "And  also  over  and  u,pon  certain 
other  lands  called  ,  situate  in  the  parish  of  ,  in  the  county  aforesaid, 

and  now  in  tlie  oeeupation  of  0.  W. ,  which  said  last-mentioned  lands  are  not 
wUhin  the  bounds  of  any  manor,  lordship  or  royalty,  and  he  the  said  0.  W.  being 
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entitled  to  kill  the  game  upon  the  lands,  and  having  also  hy  licence  in  writing      22.  Forms. 

duly  authorised  me  to  appoint  a  gamekeeper  to  preserve  and  hill  the  game  thereon, '■ 

pursuant  to  the  directions  of  the  statute  in  such  case  made  and  provided,"  (see 
(Wife,  p.  758 ),  ]  for  my  sole  use  and  immediate  benefit ;  with  full  power  and  authority 
to  seize  and  take  for  my  itse  upon  the  said  lands  all  such  dogs,  nets,  and  other 
engines  and  instrumerUs  whatsoever  for  the  killing  or  taking  of  game,  as  shall  be 
tised  upon  the  said  la/nds  by  any  person  rwt  authorised  to  kill  game  for  want  of  a 
game  certificate.  And  further,  to  do,  execute,  a/nd  perform  all  and  every  act 
and  acts,  thing  and  things,  in,  over,  and  upon  the  said  lands,  which  by  virtue 
of  the  statute  in  sViCh  case  made  and  provided,  or  by  any  laws  of  this  realm, 
belong  to  the  office  of  a  gamekeeper,  during  my  mil  and  pleasure,  and  for  which 
this  shall  be  his  sufficient  tiiarrant.  In  witness,  &c.  [Conclude  as  in  preceding 
form]. 


Know  all  men  by  these  presents,  that  I,  A.B.,  of  &c.  lord  of  the  manor  of       ,  (3).  Deputation  of 
in  the  county  of        ,  have  by  virtue  of  the  statute  in  such  case  made  and  provided,  person  as  game- 
nominated,  appointed,  and  deputed,  a7id  by  these  presents  do  nominate,  appoint,  ^°fv°%'''t''u'ii 
and  depute  C.  D.  of         ,  in  the  county  of         ,  esquire,  to  be  my  lawful  game-  gameforMs  o™ 
keeper  of  and  within  my  said  m/inor  of  ,  mth  full  power,  licence,   and  use,  under  1  &  2 

authority,  as  such  gamekeeper,  to  kill  game  within  the  same  manor  for  his  oum  ^'^  *>  "■  32,  s.  14 
Msc,  or  for  the  use  of  any  other  person  or  persons  whomsoever  ;  and  also  to  seize  ^""■^'•P-  ^^^)' 
and  take  for  his  own  use  within  the  limits  of  the  said  manor  all  such  dogs,  nets, 
and  other  engines  and  instruments  for  the  killing  or  taking  of  game,  as  shall  be  used 
upon  the  said  lands  by  any  person  not  authorised  to  kill  game  for  want  of  a  game 
certificate.  Aiid  further  to  do,  execute,  and  perform  all  and  every  act  and  acts, 
thing  and  things,  in  and  upon  the  said  laiids,  which  in  any  xoay  belong  or  ap- 
pertain to  the  office  of  a  gamekeeper,  by  virtue  of  the  statute  in  such  case  made 
and  provided,  or  by  virtue  of  any  laws  of  this  realm,  during  my  will  and 
pleasure;  and  for  doing  which  this  shall  be  his  sufficient  warrant.  In  witness,  &c. 
[Conclude  as  in  form,  ante,  p.  810,  No.  1.] 


FOEMS  AS  TO  KILLING,  &c.  GAME,  WITHOUT  HAVING  A 
POWER  TO  DO  SO,  UNDER  1  &  2  Will.  4,  c.  32. 

!Be  it  remembered,  that  mi  the  day  of  ,  in  the  year  of  our  (l).  General  form 

Lord,  at        ,  in  the  said  county  of        ,  A.  I.  of        ,  in  the  said  "*  information 

county  of  ,  labourer,  personally  came  before  me,  J.  P.,  esquire,  one  of  Iter  i°n^^  °*2  Will  4 

Majesty's  justices  of  the  peace  for  the  said  county  [or,  "riding,"   "division,"  c.  si(a.). 
"  franchise,"  "  liberty,"  "  city,"  iSsc.  as  the  case  maybe],  OMd  now  informs  me 
upon  his  oath  duly  administered  to  him  in  that  behalf,  that  A.  0.,  of  ,  in 

the  said  county,  labourer,  within  three  calendar  months  now  last  past,  that  is  to 
say,   on  the  day  of  ,  A.  d.  ,  at  the  parish  of  (b),  in  the 

said  county  of  ,  did  unlawfully  kill  [or,  "take"']  game  [or,  "did  use  a 

dog,  Ac.  for  the  purpose  of  killing  game"],  the  said  A.  0.  not  being  then  and 
there  authorised  so  to  do  for  want  of  a  game,  certificate,  contrary  to  the  statute  in 
such  case  made  and  provided  [or,  "did,"  here  specify  any  other  oifence,  and 
the  time  and  place  when  and  where  the  same  was  committed,  as  the  case  may 
ho  ;  and  if  the  information  be  for  two  or  more  distinct  offences,  proceed  by 
stating  them  thus  :  "And  the  said  A .  I.  furOier  informeth  me  the  said  justice, 
that  (be.'"  [stating  the  subject  matter  of  the  complaint]*,  contrary  to  the  form  of 
the  statute  in  that  case  made  and  provided];  whereby  he  hath  forfeited  tlie  sum 
of  \5l.];  and  which  said  charge  contained  in  sttch  information  is  n^w  deposed  to 
before  mc  on  the  oath  of  'W.  W.  aiid  E.  'W. ,  being  credible  vntnesses  in  this  behalf; 
such  oath  'being  now  duly  administered  to  the  said  W.  W.  and  E.  W. ,  in  this  behalf; 
and  thereupon  the  said  A.  I.  prayeth  the  judgment  of  me  the  said  justice  in  the 
premises,  and  that  the  said  A.  0.  may  be  summoned  to  answer  and  make  defence 
to  the  premises  aforesaid.  A .  I. 

Taken  and  sworn  before  me  the  day  \  j   p 
and  year  first  above  mentioned.     J 

{a)  Vide   ante,  p.  787  ;     and   the      p.  812,  No.  3. 
words  used  in  the  form  of  the  con-  (5)  State  the  parish  acpurately. 

viction  prescribed  by   the  act,  post, 


©fame. 

See  the  foiin  of  summons  when  directed  to  the  party  himself,  ante,  "  Con- 
■  viction,"  and  the  form  when  directed  to  a  constable.     Id. 

See  the  form  of  warrant  of  apprehension  after  a  previous  summons,  post, 
"  Warrant."     See  also  the  form  of  wawant  where  the  party  charged  is  likely 
to  ahscond.    Id. 
See  form  of  summons  of  a  witness,  title,  "Conviction." 


1      Be  it  remembered,  that  on  tlie  day  of  ,  m  tJie  year  of  our 

to -wit  i  Lord  ,at         ,  in  the  county  of  [or,  " riding,"  " division," 

"franchise,"  "liberty,"  "  city,"  ttc.  as  the  case  may  he],  A.  0.  is  convicted 
before  me  J.  P.,  one  [or,  "  ms  J.  P.  and  J.  J.  P.  two,"  as  the  case  may  require] 
of  her  Majesty's  justices  of  the  feaes  in  and  for  the  said  comity  [ov,  "riding, 
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22.  Forms. 

(2).  Summons, 
A'C.  of  party 
accused. 

"Warrant  of  appre- 
hension. 

Summons  of  a 
witness. 

(3).  Gener.ll  form 
of  conviction  as 
prescribed  by 
1  &  2  Will.  4,  c. 
32  (a). 


■not  being  authorised  so  to  do  for  want  of  a  game  certificate,  contrary  to  the  statute 
in  such  case  made  and  provided  [or,  "did,"  here  specify  any  other  offence,  and 
the  time  and  place  when  and  where  the  same  was  committed,  as  the  case  may 
he] ;  and  I  [or,  "we"]  do  adjudge  that  the  said  A.  0.  shall  for  the  said  offence 
forfeit  Uie  sum  of  [or,  "we  do  adjudge  that  the  said  A.  0.  shall  for  the 

said  offence  forfeit  tlie  sum  of  ,  being  after  the  rate  of  for  every  liead 

of  gamie  so,  &c.  m' for  every  egg  so  cfcc."]  and  sliall  forthvnth  pay  the  said  sum, 
together  viith  the  sum  of{d)  for  costs  ;    and  that,  in  default  of  immediate 

payment  of  the  said  sums,  he  the  said  A.  O.'shall  be  imprisoned {e)  [or,  "im- 
prismiedand  kept  to  hard  labour"^  in  the  of  forthespace  of  , 

unless  tlie  said  sums  shall  be  sooner  paid  [or,  "and  I"  or,  "we"]  order  that 
the  said  sums  shall  be  paid  by  the  said  A.  0.  on  or  before  the  day  of        , 

and  in  default  of  piayment  on  or  before  that  day  I  [or,  "we"]  adjudge  the  said 
A.  0.  to  be  imprisoned  [or,  "imprisoned  aiid  kept  to  hard  labour"]  in  the 
of  I  /<"■  ^^''^  space  of  ,  unless  the  said  sums  shall  be  sooner  paid  "]  ; 

and  /[or,  "we"]  direct  that  one  moiety  of  the  said  sum  of  [i.  e.  the  penalty] 
shall  be  paid  to  A.  J.,  the. person  who  hath  informed  and  prosecuted  for  the 
same  (/),  and  the  other  moiety  thereof  to  ,  being  one  of  tlie  overseers  of  tlie 

poor  of  the  said  parish  [or,  "township,"  or,  "place  ;"  the  parish,  township,  or 
place  in  which  the  offence  was  committed]  (g),  to  be  by  him  applied  according  to 
the  directions  of  the  statute  in  such  case  made  and  provided  ;  and  I  [or,  "we  "] 
order  that  the  said  sum  of  for  costs  shall  be  paid  to  the  said  A.  J.  [the 

complainant].  Given  under  my  hand  [or,  ' '  our  hands  "]  (A)  the  day  and  year 
first  above  mentioned. 

J.  P.  [or  /.  P. 
and  J.  J.  P.I 

(4).  Conviction  on      [Commence  as  in  the  preceding  form,  to  the  asterisk]— /oj-  that  the  said  A.O., 
1  &  2  Will.  4,  0. 32,  p^  fji^  ^ny  of  ,  in  tlie  year  of  our  Lord  ,  at  the  parish  afore- 

^'  mewit^'^a      ^"-^i  *™  '^^  county  aforesaid,  did  kill  [or,  "take"]  certain  game,  to  wit,  two 
certificate  (i).         partridges,  the  said  A .  0.  not  being  then  and  there  authorised  so  to  do  for  want 
of  a  game  certificate  ;  contrary  to  the  statute  in  such  case  made  and  provided. 


{a)  This  form  is  prescribed  by  the 
act. 

(b)  A  variance  in  the  day  stated 
from  the  proof  will  not  be  material. 

(c)  The  place  should  be  stated  ac- 
curately, and  be  alleged  to  be  in  the 
county. 

(d)  This  sum  must  be  ascertained 
and  fixed  in  the  conviction.  (See 
S.  V.  Ball,  1  Cowp.  60  ;  B.  v.  %- 
monds,  1  East  Rep.  89 .) 

(c)  As  to  commitments  in  execu- 
tion in  general,  see  tit.  "  Commit- 
ment in  Exbeuiion," 


(/)  Vide  anU,  p.  788. 

(g)  The  1  &  2  Will.  4,  c.  32,  ».  37, 
and  the  5  &  6  "Will.  4,  c.  20,  s.  21, 
allow  tlie  magistrate  to  direct  the 
payment  to  be  made  to  any  other 
officer  of  the  parish,  &c.  where  the 
ofTence  was  committed,  for  the  gene- 
ral county  rate. 

(h)  A  conviction  should  in  general 
be  under  the  hand  and  seal  of  the 
convicting  magistrate ;  but  this  form, 
which  is  prescribed  by  the  act,  ren- 
ders the  sealing  unnecessary. 

(i)  See  ante,  p .  754. 
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And  we  do  adjudge  that  the  said  A.  0.  shall  for  the  said  offence  forfeit  the  sum,  22.  Forms. 

of  51.  (a),  and  shall  forthwith  pay  the  said  sum,  together  with  the  sum  of  (ante,   '- '■ 

p.  812.  n.  (d) )  for  costs  ;  and  that  in  default,  dc.  [Conclude  as  in  the  form 
Iireccdiug.  ] 

[Commence  as  in  the  form,  aide,  p.  812,  No.  3,  to  the  asterisk]— /o?-  tliat  the  {5)-  The  like  on 
said  A.  0.,  on  the  day  of  ,  in  the  year  of  our  Lord  ,  at  the  ^i^^e  section  for 

parish  aforesaid,  in  the  county  aforesaid,  did  use  a  dog  [or,  "gun,"  "net,"  or,  ibr'ldlling^nio 
"  an  engine,  to  wit,  an  engine  called  ,"  or,  "an  instrwnent,  to  wit,  a»i  without  a  oerti- 

instrwment  called  "]  for  the  purpose  of  searching  for  [^'killing,"  or,  flcate(6). 

"taking"}  game,  to  wit,  [partridges'],  the  said  A.  0.  not  being  then  and  tJiere 
authorised  so  to  do  for  want  of  a  game  certificate,  contrary  to  the  statute  in  such 
case  made  and  provided,  and  we  do  adjudge  that  the  said  A.  0.  slmll  for  the  said 
offence  forfeit  the  sum  of  51.  (a),  and  shall  forthwith  pay  the  said  sum,  together 
with  the  sum  of  (ante,  yt.  812,  n.  (d) )  for  costs  ;  and  that  in  default,  ike. 

[Conclude  as  in  the  form,  ants,  p.  812,  No.  a.  J 


[Commence  as  in  the  form,  ante,        ,  No.  3,  to  the  asterisk]— /oj*  tlia,t  the  (5).  Conviction  on 
said  A.  0.,  07t  the  day  of         ,  in  the  year  aforesaid,  at  the  parish  afore-  ^  *f  ?'"k-U''^  ^"' 

said,  in  the  county  aforesaid,  was  the  occupier  of  certain  land,  that  is  to  say  of  a  ^a.  or  permitting 
certain  close  called  (d)  ,  sitiiate  in  the  parish  aforesaid  and  county  afore-  another  to  kill, 

said,  under  a  certain  lease  theretofore  thereof  granted  to  the  said  A.  0.  by  E.  P.  *°-  game,  where 
[or,   "{under  a  certain  agreement  made  between  the  said  0.  D.  and  K  F.)"]  "y  the  statute  ex" 
before  tlie  passing  of  the  statute  passed  in  the  second  year  of  the  reign  of  his  late  clusively  to  lessor 
Maiesty  King  William  the  Fourth,  intituled  "An  act  to  amend  the  laws  m  or  landlord  (c;. 
England  relative  to  game, "  to  wit,  on  the  first  day  of  January,  in  the  year  of 
our  Lord  1829,  the  right  of  hilling  the  game  upon  such  land  not  being  expressly 
granted  or  allowed  to  the  said  A.  0.  by  such  lease  [or,  "agreement"],  and  no 
fiiie  or  fines  having  been  taken  wpon  the  original  granting  or  renewal  of  such 
lease  [or,  "agreement"],  and  such  lease  [or,  " agreemenf"]  not  having  been 
made  for  any  term  of  years  exceeding  twenty-one  years  ;  but  being  for  a  term 
less  than  twenty-one  years,  that  is  to  say,  for  a  term  of  [seven]  years  not  yet 
elapsed  (e).     And  the  said  A.  0.,  so  then  and  there  being  such  occupier  of  such 
land  as  aforesaid,  on  *  the  said  day  of         ,  in  the  year  of  our  Lord  , 

at  the  parish  aforesaid,  in  the  comity  aforesaid,  did  unlawfully  and  wilfully 
pursue  [oT,  "kill,"  or,  "  take"]  {f)  [or,  " did  unlawfully  and  wilfully  give 
permission  to  one  Q.  G.  to  pursue  [or,  "kill,"  or,  "take,"]  and  the  said  0.  6. 
did  then  and  there  unlawfully  and  wilfully  pursue  [or,  "kill,"  or,  "take  "]  ], 
upon  the  said  land,  certain  game,  to  wit,  two  partridges  and  two  hares,  without 
the  authority  of  the  said  E.  E.  or  any  other  person  having  the  right  of  killing  tlie 
game  upon  the  said  land  so  to  do,  contrary  to  the  statute  in  that  case  made  and 
provided,;  and  we  do  adjudge  that  the  said  A.  0.  shall  for  such  offence  forfeit 
the  sum  of  il.  (g),  being  after  the  rate  of  XI.  for  every  head  of  gaine  so  killed[o'c, 
"  taken  "J  as  aforesaid  {h),  a/nd  shall  forthwith  pay  the  saidsv/m  of  il.,  together 
with  the  sum  ofXl.  (see  ante,  p.  Si  2,  u.  (d))  for  costs,  &c.  [Proceed  as  in  the  form, 
ante,  p.  812,  No.  3,  to  the  end.] 

[Commence  as  in  the  form,  ante,  p.  812  (No.  3),  to  the  asterisk]— /or  that  the  (7).  The  like  for 
said  A.  0.,  on  the        day  of  ,  in  the  year  aforesaid,  at  the  parish  afore-  ''^ii?^'  *"•  tu^^I' 

said,  in  the  county  aforesaid,  was  the  occupier  of  certain  land,  that  is  to  say,  of  ™jy  sic.^^e  game" 

(a)  The  penalty  is  51.  or  less.     But  (g)  If  the  party  be  guilty  only  of 
it  is  cumulative,  see  ante,  p.  763.  pursuing  the  game,  then  the  penalty 

(b)  See  ante,  p.  754.  is  il.  only  ;  but  the  penalty  is  11.  for 

(c)  See  ante,  p.  754.  every  head  of  game  killed  or  taken, 

(d)  If  there  be  no  name,   or  you  or  less.     (See  anie,  p.  766.) 

cannot  ascertain  it,  then  set  out  the  (h)  If  the  defendant  be  only  con- 
abuttals  or  else  the  occupation.  See  victed  of  pursuing  game,  these  words, 
ante,  p.  798.  "being  after  the  rate  of  11.  for  every 

(e)  Let  this  correspond  with  the  head  of  game  so  killed  as  aforesaid," 
fact.  must  be  omitted.     See  ante,  p.  756. 

(/)  See  ante,  p.  755. 
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22.  Forms. 

■when  reserved  to 
the  landlord  by 
lease  (a). 


a  certain  close  called  (J),  sitttate  in  the  parish  aforesaid  and  cowtUy  afore- 

■  said,  under  and  hy  virtiie  of  a  certain  lease  thereof  theretofore  made  to  him 
from  E.  F.  [or,  "  under  and  hy  virtue  of  a  certain  agreement  theretofore  made 
between  him  and  E.  -P."],  hy  which  said  lease  [or,  "  agreement  "]  the  rigid  of 
killing  the  game  upon  such  land  then  was  and  is  specially  reserved  by  [or, 
"granted  to"]  (see  ante,  p.  754),  the  said  E.  E.  in  exclusion  of  the  right  of  the 
said  A.  0.  of  killing  the  game  upon  such  land  ;  andtliat  the  said  A.  0.,  so  being 
such  occupier  as  aforesaid,  mi  etc.  [Proceed  as  in  the  preceding  form,  No.  6, 
from  the  asterisk  to  the  end.] 


(8).  The  like  for 
the  like  offence, 
where  the  game 
belonged  to  a  per- 
son by  virtue  of  a 
free  warren  (a). 


[Commence  as  in  the  form,  ante,  p.  812  (No.  3),  to  the  asterisk]— /or  tJiat  the 
id  A.  0.,  on  the  day  of  ,  in  the  yea/r  of  our  Lord  ,  at  the 

aforesaid,    in   the   county   aforesaid,    was    the   occupier   of    certain 
land  then  and  there  called  {b),  situate  in  the  parish  aforesaid  and  covm,ty 

aforesaid,  the  right  of  killing  the  game  upon  such  land  then  and  there  ex- 
clusively belonging  to  E.  F.,  that  is  to  say,  by  virtue  of  his  franchise  of  free 
warren  in  and  over  tlw  said  land  ;  and  that  the  said  A.  0.,  so  being  such  occu- 
pier as  aforesaid,  on  &c.  [Proceed  as  in  the  form,  ante,  p.  813,  No.  6,  from  the 
asterisk  to  the  end.] 


(9).  Distress.  It  will  be  observed  that  the  act  of  1  &  2  Will.  4,  c.  32,  gives  no  powers  of 

distress,  hut  only  a  power  to  imprison  the  offender  if  he  makes  default  in  pay- 
ment of  the  penalty  {arde,  p.  788).  As  to  the  distress  for  penalties  for  sporting 
without  a  certificate,  see^osi,  p.  817. 


(10).  Notice  of 
appeal  against 
conviction  (c). 


To  ,  of  ,  in  the  county  of  . 

I  hereby  give  you  notice  that  I,  A.  0.,  of  ,  do  intend  at  the  next  quarter 

sessions  of  the  peace  to  be  holden  in  and  for  the  county  of  ,  at  ,  in 

the  said  county,  to  appeal  against  a  certain  conviction  of  me  the  said  A.  0.  by 
J.  P.,  esq.,  and  K.  B.,  esq.,  two  of  her  Majesty^s  justices  of  the  peace  for 
the  said  county,  for  my  having  as  thereby  alleged,  on  t&c,  at  &c.  [here 
state  the  substance  of  the  offence  or  offences  as  stated  in  the  conviction]  ;  and 
that  the  causes  and  grounds  for  such  my  appeal  are,  that  I  was  not  amd  am  not 
guilty  of  the  said  offenjie  [or,  "offences,  or  either  of  them"},  and  that  the  said 
convictimi  is  illegal,  and  that  <S:c.  [here  state  other  causes  of  appeal  as  speci- 
fically as  you  can].     Sated  this  day  of  ,  A.  D. 

a.  D. 


(11).  Recognizance 
to  hear  and  try 
appeal. 


This  form  of  recognizance  may  be  readily  framed  from  that,  post,  p.  817. 


FORMS  RELATIVE  TO  GAME  CERTIFICATE  UNDER  52  Geo.  3, 
c.  93,  Schedule  L. 

[See  forms  of  game  certificates,  tit.  "  Taxes."] 

(12).  Information  )    Beitrememberedthaton  &c.,at  &c.,  A.  I.,of(!:c.,inhis  proper  person, 

on  62  Geo.  3,  o.  93,  j  cometh  before  me,  J.  P. ,  one  of  her  Majesty's  justices  of  the  peace  in  and 

Sch.  L.  Rule  11,     y,,^  j/j^  county  of  ,  and  also  being  a  commissioner  acting  iii  the  execution 

of  the  statutes  relating  to  excise  duties  for  the  district  of  [or,  ' '  cometh 

before  us  and  ,  being  cmnmissioners  acting  in  the  execution  of  the 

acts  relating  to  the  excise  for  the  district  of  "],  and  now  here  before  me  [or, 

"us"],  maketh  i/nformation  and  complaint  that*  A.  0.,  of  the  parish  of  , 

in  the  county  of  ,  within  three  calendar  months  last  past,  to  wit,  on 

the  day  of  ,  at  the  parish  of  ,  in  the  said  county,  and  within 


for  not  producing 
a  certificate  on 
demand  (d). 


(a)  See  ante,  p.  754. 

(6)  See  ante,  p.  813,  n.  (d). 

(c)  As  to  appeal,see  ante,  p.  790,  and 


see  as  to  appeals  in  general,  ante, 
title,  "Appeal." 
(d)  See  ante,  p,  766. 
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the  district  aforesaid  (a),  was  discovered  by  one  /.  /.  losing  (b)  a  dog  ["gtm," 
"net,"  or,  "a  certain  engiMe,  to  wit,  an  engine  called  a  "]  (e)for  the  pur-  ■ 

pose  oftajeing  [or,  "Jcilling'"]  game [" woodcocks,"  "snipes,"  "quails,"  "land- 
rails," or  "conies  "  (c)]  there,  he,  the  said  J.  J.,  being  then  arid  there,  and  at 
the  time  the  said  A .  0.  was  so  discovered  as  aforesaid,  an  assessor  [or,  ' '  collector  "] 
(d)  of  the  said  parish  of  ,  {ante,  p.  788),  in  the  county  aforesaid,  and  within 
the  district  aforesaid  ;  and  tJiereupon  the  said  J.  J.  [he  the  said  J.  J.  them  and 
there  being  such  assessor  (e)  [or,  ' '  collector  "]  of  the  said  parish  of  ,  as 

aforesaid)  did  then  and  there  demand  and  require  from  the  said  A.  0.,  then 
and  there  so  acting  as  aforesaid,  the  production  of  a  certificate  issued  to  him  for 
that  purpose,  as  is  directed  by  the  statute  in  that  case  made  and  provided,  and 
that  no  such  certificate  was  then  and  there  produced  to  the  said  J.  J.,  and  that 
thereupon  the  sawl  J.  J.  having  made  such  demand  as  aforesaid,  and  no  such 
certificate  being  produced  to  him,  the  said  J.  J.  as  aforesaid  then  and  there 
required  the  said  A .  0.  forthwith  to  declare  to  him  the  said  J.  J.  the  Christian 
name  a/nd  surname  and  place  of  residence  of  him  the  said  A.  0.,  and  also  the 
parish  or  place  (if  any)  in  which  he  the  said  A.  0.  had  been  assessed  to  the  duties 
by  an  act  of  Parliament  made  and  passed  in  the  lird  and  lUh  years  of  the 
reign  of  her  Majesty,  intituled  [here  set  out  title  of  act],  granted  or  con- 
solidated therewith  ;  and  that  the  said  A.  0.  then  and  thefe,  after  such  demand 
made,  wilfully  refused  to  produce  and  show  any  such  certificate  as  aforesaid,  or 
in  default  thereof  as  aforesaid  to  give  unto  tlie  said  J.  J.  the  Christian  name  and 
surname  and  place  of  residence  of  him  the  said  A.  0.,  and  the  parish  or  place 
{if  any)  in  which  he  had  been  assessed  to  the  said  duties  [or,  "  then  and  there 
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22.  Forms. 


{a)  lu  some  cases  some  further  de- 
scription of  tlie  place  upon  which,  the 
gun,  &o.  was  used  must  he  given,  in 
order  to  show  that  the  person  de- 
manding the  certificate  was  autho- 
rised so  to  do.  (See  ante,  p.  766. )  As, 
for  instance,  if  the  party  was  dis- 
covered using  the  gun,  &c.,  by  the 
lord  of  the  manor  in  whicli  he  was 
when  he  used  the  gun,  it  should  be 
stated,  that  the  party  used  the  gun 
within  the  manor. 

(6)  If  the  offence  be  for  refusing  to 
produce  a  certificate,  &c.,  where  the 
party  is  assisting  an  uncertificated 
person,  &c.,  then  say,  "  assisting  [one 
E.  F.'\in  the  taking  [or,  "killing"} 
of  game  ["woodcocks,"  "snipes,"  or, 
' '  conies,  ibc. "],  by  means  of  a  gun 
["dog,"  "net,"  or  other  means, 
naming  them],  th,ere,  *  the  said  act  of 
assisting  as  aforesaid  not  being  then 
and  there  done  in  tlie  company  or 
presence  and  for  the  use  of  any  'person 
who  had  then  duly  obtained  in  his 
own  right  such  certificate  for  killing 
[or,  "  taking  "'\  game,  [or,  <4c.  (see 
supra)],  as  is  directed  by  the  statute 
in  that  case  made  and  provided,  iior 
being  then  and  there  done  in  the  com- 
pany or  presence  and  for  the  use  of 
any  person  who  by  virtue  of  such  a 
certificate,  then  obtained  in  his  own 
right,  then  a/nd  there  used  his  own  dog 
["gun,"  " nst,"  or  other  engine] /or 
the  talcing  [or,  "killing"']  of  sfuch 
game  ["woodcock,"  "snipe,"  "quail," 
"landrail,"  or,  "coney,"],  {ante, 
p.  764),  a/ndwho  did  rwt  then  and  there 


act  therein  by  virtue  of  any  deputa- 
tion or  appointment."  [The  part  from 
the  asterisk,  it  would  seem,  might 
be  omitted.     Concluding  as  above]. 

(c)  It  will  be  seen,  ante, -p.  764,  that 
a  party  may  use  nets  or  springs  for 
taking  woodcocks  or  snipes  without  a 
certificate  ;  and  see  ante,  p.  764,  when 
conies  may  be  killed  without  a  certi- 
fioate,[and  p.  761,  when  hares. 

{d)  Or  according  to  the  fact,  "  a 
commissioner  for  the  execution  of  the 
acts  relating  to  assessed  taxes,  acting 
for  the  said  county  "  [  "  riding, "  "  divi- 
sion," or,  "place"]. 

Or,  "a  lord  [or,  "lady,"  or, 
"gamekeeper"]  of  the  said  manor" 
[or,  "royalty"  or  "lands"].  (See 
n.  (a),  supra). 

Or,  "inspector  [or,  "surveyor"] 
of  taxes,  acting  in  the  execution  of  the 
acts  for  assessed  taxes  for  the  district 
aforesaid. " 

Or,  ' '  a  person  duly  assessed  to  the 
duties  granted  by  an  act  of  Parlia- 
ment made  and  passed  in  the  23rd 
and  2ith  years  of  the  reign  of  her 
Majesty  Queen  Victoria,  intituled, 
'  An  act  to  repeal  tlie  duties  on  game 
certificates,  and  certificates  to  deal  in 
game,  and  to  impose  in  lieu  thereof 
duties  on  excise  licenses  and  certificates 
for  the  like  purposes.'  " 

Or,  "the  owner  [or,-  "landlord," 
or,  "lessee,"  or,  "occupier"]  of  the 
lajid  hereinafter  mentioned,  called 
"  [as  the  case  may  he]. 

(«)  Or  according  to  the  fact.  (See 
supra). 
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22.  Poi-ms.      produced  to  the  said  J.  J.  a  false  certificate,"  or,  "a  fictitious  certificate:"  or 

' '  then  and  there  gave  to  the  said  J.  J.  a  false  name,  tliat  is  to  say,  tlie  iiavie  of 

,"  or  "  a  false  place  of  residence,  that  is  to  say,  tlie  place  of  ,"  or, 

"  a  false  place  of  assessment,  that  is  to  say,  <tc."  or,  "  a  fictitious  place  of  assess- 
ment, that  is  to  say,  ttc,"  as  the  case  is],  contrary  to  the  form  of  the  statute  in 
that  case  made  and  provided  ;  and  by  iiieans  of  the  premises,  and  by  force  of 
the  statute  in  that  case  made  and  provided,  the  said  A .  0.  liath  forfeited  for  his 
said  offence  the  sum  of  20Z.  [may  be  mitigated  to  10?.];  whereupon  the  said 
A.  I.  prays  the  judgment  of  me  tlie  said  justice  and  commissioner  [or,  "us  tlie 
said  commissioners"]  in  the  premises,  and  that  tlie  said  A.  0.  maybe  sum- 
moned to  answer  the  premises  before  me  the  said  justice  and  commissioner  \or, 
" us  tlie  said  commissioners"'].     Exhibited  before  me  {or,  "  us"],  this  day 

of  ,  in  the  year  of  our  Lord  .  A.  I. 


(13).  Information       [Proceed  as  in  the  above  information  (No.  12),  to  the*,  and  then  thus  :] — 
s^vf^**!?  ?'  "■  ''''  -^-  ^-i  oftlis  parish  of  ,  in  the  county  of  ,  [labourer],  within  three 

for  usiiig  a  dog^'     calendar  montlis  iww  last  past,  to  wit,  on  the  day  of  ,  at  tlie  parish 

(fee.  without  a  e'er,  of  ,  in  the  cou7ity  of  ,  and  within  the  district  aforesaid,  did  use  a 

tificate(a;.  dog  [" yun,"  "net,"  or,  "a  certain  engine,  to  wit,  an  engine  called  a  " 

(b)],  fm-  the  purpose  of  talcing  [or,  "killing"]  game  ["woodcocks,"  "snipes," 
"quails,"  "landrails,"  or  "conies"  (b)],  to  wit,  [partridges],  [according  to  the 
fact],  there,  without  having  obtained  such  certificate  as  is  directed  by  the  statute 
in  that  case  made  and  provided,  contrary  to  the  form  of  the  statute  in  that  case 
made  and  provided;  whereby,  and  by  force  of  the  statute  in  that  case  made  and 
provided,  the  said  A.  0.  hath  forfeited  for  his  said  offence  the  sum  of  20Z.  [may 
he  mitigated  to  lOZ.]  Whereupon  the  said  A.  I.  prayeth  the  judgment  of  us 
the  said  commissioners  [or,  "me  the  said  justice  and  commissioner"]  in  the 
premises,  and  that  the  said  A.  0.  may  be  summoned  to  aiiswer  the  premises 
before  us  the  commissimiers  aforesaid  [or,  ' '  me  the  said  justice  and  commis- 
sioner ' ']. 
Ji.chiiilcd  before  me  [ot,  " us"],  tlie  day  of,  Ac.  A.  I. 


(14).  Summons 
thereon. 


To  ,  of  the  parish  of  ,  in  the  county  of  .  Whereas 

j  information  aiid  complaint  have  been  made  before  me  one,  <tc.  [or,  "us 

two,"  <tc.]  [describe  the  justice  or  commissioner,  as  in  the  information],  at 

,  that  you,  on  the  day  of  ,  at  the  parish  of  ,  in  the 

county  of  ,  and  within  the  district  of  ,  did  [here  state  the  offence 

as  in  the  infomiation]. 

These  are  to  require  you  the  said  A.  0.  to  appear  before  me  [or  "  us"]  (ante, 
p.  785),  at  ,  in  the  said  county  of         ,  mi  the  day  of  ,  at  the 

hour  of  ,  in  the  noon  of  the  same  day  [to  answer  to  tlie  said  infor- 

mation and  complaint,  and  to  be  further  dealt  with  according  to  law];  [if  the 
summons  be  to  a  witness  omit  the  words  in  brackets,  and  say,  "  to  give  em- 
dence  touching  the  matters  contained  in  the  said  information,  on  the  part  of 
the  said  A.  I."  [or,  "  of  the  said  A.O."]  Given  under  my  [or,  "  our"]  hands 
and  seals,  this  day  of  ,  <tc. 


(15).  Con-viction 
for  killing  game 
without  a  certifi- 
cate. 

(16).  Warrant  of 
distress  thereon. 


The  stat.  52  Geo.  3,  c.  93,  Sch.  L.  R\de  XV.  prescribes  the  form,  which 
sec,  ante,        , 


To  the  constable  of  ,  in  the  county  of  ,  and  others  whom 

lis  may  concern. 

Whereas  A.  0.,   of  ,   in   the  said  county  [lahotirer],  is  this  day,  at 

&e.,  convicted  before  me  J.  P.,  esquire,  one  of  her  Majesty's  justices  of  the 
peace  in  and  for  tlie  said  cmmty,  and  one  of  the  commissioners,  ttc.  [as  in 
the  conviction],  upon  the  oath  of  A.  B.,  a  credible  .witness,  for  that  he  the 
said  A.  0.,  on  ttc.  [describe  the  offence  as  in  the  conviction],  and  adjudged 
by  me  to  pay  tlie  sum  of  [201.]  for  his  said  offence;    these  are  therefore,  in 


(a)  The  statute  gives  a  form  of  con- 
viction. 


(6)  See  n.  (c),  p.  815. 
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Mr  said  Majesty's  lutme,  to  commaTid  you  to  levy  the  said,  sum  by  distress      22.  Forms. 

of  the  goods  of  the  said  A.  0.  ;  and  if,   vxithin  the  space  of  fowr  days  iiext 

after  stich  distress  by  you  taken,  the  said  sum  shall  not  be  paid,  that  then 
you  do  sell  the  said  goods  so  by  you  distrained,  and  out  of  the  money  arising  by 
such  sale  you  do  pay  the  sum  of  to  J.  J.  of  ,  in  the  said  county, 

one  of  tlie  collectors  of  the  assessed  taxes  for  the  parish  of  aforesaid, 

for  the  use  of  her  Majesty,  returning  the  overplus  (if  any)  on  demand  mito 
the  said  A.  0.  '.  and  if  sufficient  distress  camaot  be  found  of  the  goods  of 
the  said  A.  0.  whereon  to  levy  the  said  sum  of  [20Z.],  that  then  you  certify 
the  same  ig  me,  togetlier  with  the  return  of  this  precept.  Given  under  my 
hand  and  seal,  the  day  of  ,  &c. 


I,  the  within-named  justice  of  the  peace  and  commissioner  [ot,  "  loe,"  tkc,  (17).  Indorsement 
as  in  the  warrant],  do  hereby  indorse  and  declare  the  sum  of  to  be  the  tli^reon  of  costs. 

reasonable  costs  attending  the  information,  conviction,  and  warrant  of  dis- 
tress (as  on  the  other  side  hereof  expressed),  settled  by  me  to  be  levied  by  the 
said  constable  of  ,  and  paid  to  the  said  informer  {ante,  788).      Given 

under  my  hand  the  day  and  year  last  within  written.  J.  P. 


J  To  the  constable  of         ,  in  the  county  of         ,  and  to  the  keeper  (is).  Commitment 
>      of  the  house  of  correction  at  ,  in  the  said  county,  and  others  thereon  for  want 

)      whom  this  may  concern.  of  distress. 

Whereas  A.  0.,  of,  the.  [labourer'],  was  at,  die,  on,  &c.,  convicted  before  me, 
one,  <tc.  [as  in  the  warrant  of  distress],  upon  the  oath  of  A.  B.,  a  credible  wit- 
ness, for  that  he  the  said  A.  0.,  on,  die.  [here  state  the  offence  as  in  the  con- 
viction], and  adjudged  by  me  to  pay  the  sum  of  [20Z.]  for  hi^  said  offence  ;  and 
whereas  on  the  said  day  of  ,  in  the  year  aforesaid,  I  did  issue  my 

warrant  to  the  constable  of  to  levy  the  said  sum  of  [20Z.]  by  distress  and  sale  of 
the  goods  of  the  said  A.  0.,  and  to  apply  the  same  according  to  law;  and 
whereas  it  duly  appears  to  me,  as  well  on  the  oath  of  tlie  said  constable  as 
otherwise,  that  he  the  said  constable  hath  used  his  best  endeavours  to  levy  the  said 
sum  o/[20Z.]  on  the  goods  of  the  said  A.  0.  as  aforesaid,  but  that  no  sufficient 
distress  can  be  had  whereon  to  levy  the  same :  these  are  therefore  to  command  you, 
the  said  constable  of  aforesaid,  to  apprehend  the  body  of  the  said  A.  0., 

and  him  safely  to  convey  to  the  house  of  correction  at  ,  in  the  said  county, 

and  there  deliver  Mm  to  the  said  keeper  thereof  ,  together  unth  this  precept.  And 
I  do  hereby  commaiid  you  the  said  keeper  of  the  said  house  of  correction  to 
receive  into  your  custody  in  the  said  house  of  correction  the  said  A.  0.,  and 
him  there  safely  keep  for  the  space  of  six  calendar  months,  unless  such 
penalty  shall  be  sooner  paid  ;  and  for  so  doing  this  shall  be  your  sufficient 
warrant.     Given  under  my  hand  and  seal,  the  day  of  ,  &C. 


1      Be  it  remembered,  that  on  the  day  of  ,  in  tlie  year  (19).  Eeoognizance 

J  of  the  reign  of  our  sovereign  Lady  Victoria,  of  the  United  Kingdom  of  °°  appeal  against 
Great  Britain  and  Ireland,  Queen,  defender  of  the  faith,  A.  0.,  of  in  the  sporting  without 

said  county  [labourer'],  [if  with  sureties,  say,  "  A.  S.  of  ,  [farmer],  and  a  certificate,  on 

C.  S.  of  ,  [tailor],"]  came  before  me  one  of  her  Majesty's  justices  of  the  62  Geo.  3,  c.  93, 

peace  in  and  for  the  county  of  d'c.  [as  in  the  conviction],  and  acknowledged  to  owe  ^-    '  '  ^ 

to  ou/r  said  Lady  the  Queen  the  sum  of  of  lawful  money  of  Great  Britain, 

to  be  levied  of  his  [or,  "their  "]  goods  and  cliattels,  lands,  and  tenements  ["re- 
spectively," if  with  sureties],  to  the  u,se  of  our  said  Lady  the  Queen,  her  heirs 
and  successors,  if  the  said  A .  0.  sJiall  make  default  in  the  condition  hereunder 
written: — 

Whereas  the  above  bound  A.  0.  has  been  this  day  duly  convicted  before  me  the 
saidjustice  ofthepeace  and  commissioner  [oi,  "us,"  ii:c.]upontheoathofA.W., 
a  credible  witness,  for  tlmt  he  the  said  A.  0.,  on  &c.,  at  &c.,  did  use  a  certain 
dog  [here  state  the  offence  as  in  the  conviction],  and  adjudged  by  me  [or, 
"  us"]  to  pay  the  sum  of  £    for  the  said  offence.     Now  the  condition  of  this 

{a)  See    general  form  of  recogni-      ante,  f).  804,  the  enactment  requiring 
zance  to  try  an  appeal  against  a  con-       the  above  recognizance, 
viction,   ante,    "Appeal;"   and  see 
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22.  Forjns.       recognizance  is  such,  that  if  tJie  above  A.  0.  shall  appear  at  the  next  general 

— ■  quarter  sesdons  of  the  peace,  to  he  holden  at  ,  in  amd  for  the  said  cownty 

{"riding "  or  "  division"]  of  ,  and  shall  then  amd  there  try  smh  appeal, 

and  abide  the  judgrmnt  of  tlie  said  court  of  quarter  sessions,  and  in  mse  the 
said  judginent  of  the  said  shall  be  affirmed,  pay  the  costs  occoMoned  by  such 

information,  conviction,  and  appeal,  as  shall  seem  meet  to  and  be  awarded  by 
the  justices  at  mch  general  quarter  sessions,  tlien  this  recognizance  to  be  vmd, 
otherwise  of  force.  ■"•  ^• 

Acknowledged  before  me  [or,  "us "]. 


(20).  Licance  to 
sell  game  (a). 


FOEMS  EELATIVE  TO  BUYING  AND  SELLING  OF  GAME. 

At  a  special  session  of  the  justices  of  the  peace  of  the  county  of  [or, 

"riding"  &c.  as  the  case  may  be],  acting  for  tlie  division  of  _  [or  other- 

wise, as  the  case  may  be],  in  the  said  county,  holden  at  in  the  said 

,  on  the  day  of  ,  in  the  year  ,  We  ,  being^ 

justices  acting  for  the  said  ,  assembled  at  the  said  special  sessions,  do 

hereby  authorise  and  empower  A.  B.  of  [here  insert  the  name,  descrip- 

tion, and  place  of  residence,  and,  if  more  than  one  in  partnership,  say,  "CD., 
of  &c.,  and  E.  F.  of  &c.,  being  partners,"],  being  a  householder  [or,  "home- 
Iwlders,"  or,  "keeper"  or  "keepers  of  a  shopor  stall,"  as  the  case  may  be],  to 
buy  game  from  any  person  authorised  to  sell  game  by  virtue  of  an  act  passed  in 
the  second  year  of  the  reign  of  King  William  the  Fourth,  intituled  "  An  act  to 
amend  the  laws  in  England  relative  to  game  ;  "  omd  we  do  also  authorise  and 
empower  the  said  A.  B.  [or,  "  0.  D.  and  E.  F.,  being  partners"]  to  sell  at  his 
[or,  "their"]  house  \^' shop"  or  "stall"]  any  game  so  bought,  provided  that 
the  said  A.  B.  [or,  "C.  D.  and  E.  F.,  being  partners"]  shall  affix  to  some 
part  of  the  outside  of  the  front  of  his  [or,  "their"]  house  [" sJiop"  or 
"stall"],  and  there  shall  keep  a  board,  Juming  thereon,  in  clear  and  legi- 
ble characters,  his  Christian  name  and  surname  [or,  "their  Christiom  names 
and  surnames"],  together  with  the  following  words,  "Licensed  to  deal  in 
Game." 

This  licejice  will  expire  on  .     (Ante,  p.  768.) 

(Signed)  J.  P.  Justice  of  the  Peace. 

J.  J.  P.  Justice  of  the  Peace. 


(21).  Certificate  to  Received  from  A.  B.  [or  "G.  D.  aiid  E.  E.,  being  partners"],  residing  at 
be  issued  by  clerks  ["parish,"  "  township,"  or,  ""place"],  in  the  county  of  ,  {in  exchange  for 
of  taxesto persons  '***  certificate),  a  receipt  under  the  hand  of  G.  H.,  one  of  the  collectors  of 
licensed  to  deal       assessed  taxes  for  the  said  [parish,  &c.],  for  the  sum  of  ,  being  the  duty 

in  game  (6).  chargeable  on  the  said  A.  B.  [or,  "  O.  £>,  and  E.  F. ,  being  partners  "]  m  resped 

of  his  [or,  "  their  "]  licence  to  deal  in  game. 

Certified  this  day  of  ,  in  the  year  ,  in  pursuance  of  an  act 

passed  in  the  second  year  of  tlie  reign  of  King  William  the  Fourth,  intituled 
"  All  act  to  amend  the  laws  in  England  relative  to  game." 
This  certificate  will  expire  on 
{Signed) 

Clerk  to  the  commissioners  of  assessed  taxes  for  the 
division  of  ,  in  the  county  of  , 


}      Be  it  remembered,  that  on  the  day  of  , 

„„  „  ,0  „„-,t  y  «^  )  ™  ifi'^  parish  of  ,  in  the  county  of 

licensed  persm      ^^<^  ''»«'"'='=  "f  hereafter  mentioned,  A.  0.,  of  tU parish  of 


(22).  Conviction 
on  1  &  2  Will.  4, 


and  in 
in  the 


for  dealing  in 
game  without 
having  taken  out 
the  2i.  certifi- 
cate (c). 


county  of  ,  and  in  the  district  of  hereafter  mentioned,  was  dvZy 

convicted  by  us  [or,  "  me"],  for  that  the  said  A.  0.  did,  to  wit,  on  Jic,  at  the 
parish  aforesaid,  in  tlie  county  aforesaid,  and  within  the  district  aforesaid, 
having  then  and  there  obtained  a  licence  to  deal  in  game,  under  the  provisims  of 


(a)  Tliis  fonn  is  prescribed  by  the 

1  &  2  Will.  4,  c.  32  (see  ante,  p.  769). 

(6)  This  form  is  prescribed  by  the 


1   &  2  WUl.    i,    c.    32,    (see 
769). 
(c)  See  ante,  pp.  763,  770. 
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a  certain  act  of  Parlia/inent  passed  in  the  second  year  of  the  reign  of  his  late      22.  Forms. 

Majesty  King  William  the  Fourth,  intituled  "  An  act  to  amend  the  laws  in  — — — 

England  relative  to  game,"  and  the  said  licence  Icing  then  and  there,  and  at  the 
time  of  the  sale  hereinafter  mentioned  of  the  gante  hereinafter  mentioned,  in 
force,  unlawfully  sell  {a)  to  one  ,  of  (Sic. ,  certain  game,  to  wit,  one  hare 

[according  to  the  fact],  as  a  licensed  dealer  under  the  said  statute,  before  he  had 
obtained  a  certificate  to  empower  him  to  deal  in  game  under  his  saM  licence 
according  to  the  form  in  the  schedule  (B.)  annexed  to  the  said  statute,  in 
exchange  for  a  receipt  from  the  collector  or  collectors  of  the  assessed  taxes  for  the 
said  parish  of  ,  being  tlie  parish  in  which  the  said  A.  0.  then  and  there 

resided,  for  the  duty  ofil.,  which  by  the  said  statute,  is  granted  and  made  pay- 
able to  her  present  Majesty  for  such  certificate  as  aforesaid,  as  is  directed  by 
the  said  statute,  and  contrary  to  the  form  of  the  said  statute  ;  and  we  do  adjudge 
that  the  said  A.  0.  shall  pay  the  sum  of  [201.'}  {ante,  p.  767)  for  the  said  offence. 
Given,  die.     [Conclude  as  in  form  3,  ante,  p.  812.] 


[Commence  as  in  the  form,  ante,  p.  812  (No.  3),  to  the  asterisk]— /or  thcU  the  ^,^^^g^°f^'-'^^'lf^t 
said  A.  0.  did,  on  the  day  of  ,  in  the  year  aforesaid,  at  the  parish  uncertificated  per- 

aforesaid,  in  the  county  aforesaid  (not  homing  then  and  there  obtained  a  game  son  for  selling  or 
certificate,  and  not  being  then  and  there  licensed  to  deal  in  game,  according  to  offering  to  sell 
the  statute  in  such  case  made  and  provided),  unlawfully  offer  for  sale  [or,  §o^ce{6)       " 
"sell"']  certain  game,  to  wit  [six  partridges],  to  one  E.  F.  of  &c.,  contrary  to 
tliefonn  of  the  statute  in  such  case  made  and  provided.     And  we  do  adjudge 
tliat  the  said  A.  0.  shall  for  his  said  offence  forfeit  the  sum  of  [12^.],  being  after 
the  rate  of  [21.]  (c)  for  every  head,  of  game  so  offered  for  sale  [or,  "sold"]  as 
aforesaid,  and  shall  forthwith  pay  the  said  sum  of  [121.];  together  idth  the  sum 
''/[l^-]/<"'<'osis  (awfe,  pp.  789  and  812  n.  {d)).    And  tlwi  in  default  <kc.    [Con- 
clude as  in  foi-m,  ante,  p.  812  (No.  3).] 


[Commence  as  in  the  form,  ante,  p.  812  (No.   3),  to  the  asterisk]— /or-  that  (24)-  Conviction 
tlie  said  A.  0.  did,  on  the  day  of  ,  in  tlie  year  of  our  Lord  ,  ^fted  pers^m  for 

at  the  pa/rish  aforesaid,  in  the  county  aforesaid  {being  then  crnid  there,  and  at  the  offering  to  sell 
time  of  the  offering  for  sale  [or,  ' '  sale  "]  hereinafter  mentioned,  autlwrised  to  game  to  one  un- 
sell  game  under  the  statute  in  that  case  made  and  provided,   by  virtue  of  a  ^^  ??(^?  *°  ^^^^ 
game  certificate),  unlawfully  offer  for  sale[ov,   "sell"]  certain  game,  to  wit'' 
[dx  partridges],  to  one  E.  F.  of  &c.,  tlie,  said  E.  F.  not  being  then  and  there 
a  person  licensed  to    deal   in   game  according  to   the  said  statute,    and   the 
said  A.   0.   then  and  there  and   at   the   time   of  the   said   offering  for  sale 
[or,   "sale"]  well  knoieing  that  the  saidE.  P.  was  not  so  licensed  to  deal  in 
game  as   aforesaid,  contrary  to  the    statute   in   such   case  made   and  pro- 
vided.     And   we  do   adjudge   &c.      [Conclude   as   in  the   preceding  form, 
(No.  23).] 

[Commence  as  in  the  form,  ante,  p.  812  (No.  3),  to  the  asterisk]— /or  that  the  (f^^-3°™27°agSist 
said  A.  0.  did,  on  the  day  of  ,  in  the  year  of  our  Lord  ,  at  ,miicensed' person 

the  parish  aforesaid,  in  the  county  aforesaid  {not  being  then  and  there  licenced  for  buying  game 
to  deal  ill  game  according  to  the  statute  in  such  case  made  and  provided),  unlaw-  of  unlicensed 
fully  Jmy  certaim  game,  to  wit  [six  -partridges],  from  one  E.  F.,  of  &c.,  the  said  dealer(a»ite,p.77i;. 
E.  F.  then  and  there  not  being  licensed  to  deal  in  game  according  to  tlie  said 
statute,  nor  liaving  then  and  there  affixed  to  the  outside  of  the  front  of  his  house, 
shop,  or  stall,  a  board  purporting  to  be  the  board  of  a  person  licensed  to  deal  in 
game,  contrary  to  the  form  of  tlie  said  statute.     And  we  do  adjudge  &c.      [Con- 
clude as  in  the  form,  ante,  p.  812  (No.  3).] 

[Commence  as  in  the  form,  ante,  p.  812  (No.  3),  to  the  aster!sk]-/or  that  the  W-  ^""^f^™ 
said  A.  0.  did,  on  the  day  of  ,  in  the  year  of  our  Lord         ,  at  the  jiig_'&o.'game 

(a)  See  the  words  of  the  act,  ante,  (c)  The  penalty  is  21.  or  less,  for 
p.  769.  Let  the  conviction  agree  with  every  head  of  game,  with  costs,  {ante, 
the  fact.  p.  771). 

(b)  See  anU,  p.  770.  See  form,  Deac.  {d)  See  ante,  p.  770. 
(?.  L.  129. 
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22.  Forins. 

from  uncertifi- 
cated or  un- 
licensed person 
(aiUe,  p.  771). 


parish  aforesaid,  in  the  county  aforesaid  (being  then  and  there  a/nd  at  the  time 
•  of  the  buying  [or,  "obtaining"']  hereinafter  mentioned  of  the  game  Jiereinafler 
mentioned,  licensed  to  deal  in  game  according  to  the  statute  in  such  case  made 
and  provided),  wnlawfully  and  hnomngly  buy  [or,  "obtain  "]  ofamdfr'om  one 
E.  F.,  of  &c.,  certain  game,  to  wit  [six  partridges],  the  saidE.  F.  then  and  there 
being  a  person  not  authorised  to  sell  game  for  want  of  a  game  certificate,  or  of 
a  licence  to  deal  in  game,  contrary  to  the  form  of  the  said  statute.  And  we  do 
adjudge  that  the  said  A.  0.  sliallfor  his  said  offence  forfeit  ffie  sum  of  101.  (a), 
and  siiall  forthwith  pay  the  said  sum,  together  with  the  sum  of  £  (ante,  p.  812, 
n.  (d)  )for  costs.  And  tlwi  in  default,  &C.  [Conclude  as  in  the  form,  ante, 
p.  812  (No.  3).] 


(27).  ConTiotion         [Commence  as  in  the  form,  ante,  p.  812  (No.  3),  to  the  asterisk]— /Iw  that  the 

dfaier  for°sening,    ^"''^'^  ^-  ^-  *''^'   ™  *"  '^^  °^  '.  *'"  ^^  ^/e"*'  <>f  our  Lord  ,  at 

Ac.  game  without  the  parish  aforesaid,  in  the  county  aforesaid  (being  then  and  there,  and  at  the 
aboard  affixed  to  time  of  the  offering  for  sale  [or,  "sale  "]  hereinafter  mentioned,  licensed  to  deal 
Ms  shop,  ifco.  (b).  ^^  game  according  to  the  statute  in  such  case  made  and  provided),  unlawfully 
offer  for  sale  [or,  "sell"]  to  one  E.  F.  of  (be.,  certain  game,  to  wit  [six  part- 
ridges], at  the  house  [or,  "shop,"  or,  "stall"]  of  the  said  A.  0.,  situatein 
the  parish  aforesaid,  and  county  aforesaid,  tliere  not  being  at  tJie  time  of  such 
sale  [or,  "offer  for  sale"]  there  a  board  affixed  to  any  part  of  the  outside 
of  the  front  of  the  said  house  [or,  "  shop,"  or,  "  stall"  Slaving  thereon,  in  clear 
and  legible  characters,  his  Christian  name  and  surname,  together  with  the  fol- 
lowing words,  that  is  to  say,  "Licensed  to  deal  in  Game,"  contrary  to  the  form 
of  the  said  statute.  And  we  do  adjudge  &c.  [Conclude  as  in  the  preceding 
form,  No.  26.] 


(28).  Conviction 
against  licensed 
dealer  for  affixing 
a  board  denoting 
his  licence  to 
more  houses  than 
one  (&). 


[Commence  as  in  the  form,  ante,  p.  812  (No.  3),  to  the  asterisk]— /or  that  the 
said  A.  0.  did  on  the        day  of  ,  in  t!ie  year  of  our  Loid  ,  at  the 

parish  aforesaid,  m  the  county  aforesaid  (being  then  and  there,  and  ai  the  time 
of  the  affixing  [or,  "  causing  to  be  affixed  "]  hereinafter  mentioned,  of  the  board 
hereinafter  mentioned,  licensed  to  deal  in  game  according  to  the  statute  in  such 
case  made  and  provided),  unlawfully  affix  [or,  "cause  to  be  affixed"]  a  board 
having  thereon,  in  clear  and  legible  characters,  his  Christian  name  and  surname, 
together  with  the  following  words,  that  is  to  say,  "Licensed  to  deal  in  Game," 
to  more  than  one  house  [or,  ^'  shop,"  or,  "  stall"]at  the  same  time,  that  is  to  say, 
to  a  certain  house  [or,  "  shop,"  or,  "  stall  "]  of  the  said  A.  0.  situate  in  the 
parish  of  ,  in  the  county  of  ,  and  to  a  certain  other  house  [or, 

"shop,"  or,  "stall"]  of  one  C.  D.  situate  at  ,  in  the  parish  of  ,  in 

the  county  of  ,  contrary  to  the  form  of  the  said  statute.     A'lid  we  do  ad- 

judge <l-c.     [Conclude  as  in  the  form,  supra  (No.  26).] 


(29).  Conviction         [Commence  as  in  the  form,  ante,  p.  812  (No.  3),  to  the  asterisk]  —for  that  the 

Son  for  seltog   «««^  -^  ■  0.  did,  on  the  day  of  ,  in  the  year  of  our  Lord  ,  at  the 

game  elsewhere     parish  aforesaid,  in  the  county  aforesaid  (being  then  and  there  and  at  the  time 

than  his  house,       of  the  sale  hereinafter  mentioned  of  the  game  hereinafter  mentioned,  licensed  to 

&o.  (ante,  p.  771).    ^g^f^  j„  gam,e  according  to  tlie  statute  in  su^h  case  made  and  provided,  and  having 

then  and  there  and  at  the  time  of  the  said  sale  affixed  to  the  outside  of  the  front 

of  his  house  ["shop,"  or  "  stall  "],  situate  in  the  parish  of  ,  in  tlie  county 

of  ,  a  board  having  thereon,  in  clear  and  legible  cJiaracters,  Jiis  Christian 

name  and  surname,  together  with  the  words  "Licensed  to  deal  in  Game"),  sell 

certain  game,  to  wit  [six  partridges],  to  one  E.  F.  ofSc,  at  the  place  other  than 

thesaid  house  ["shop,"  or,  "stall"]  of  him,  tlie  saidA.  0.,  to  ivit,  at  [thehouse 

of  one  G.  ET.]  in  the  parish  of  ,  in  the  county  of  ,  contrary  to  the 

form  of  the  said  statute.      And  we  do  adjudge  <fcc,      [Conclude  as  in  the  form, 

ante,  p.  819  (No.  26).] 


(30).  Conviction  [Commence  as  in  the  form,  ante,  p.  812  (No.  3),  to  the  asterisk]— /or  tJiat  the 
against  unlicensed  said  A.  0.  did,  on  the  day  of  ,  in  the  year  of  our  Lord  ,  at  the  parish 
Xierson  for  pre-  •  "         ./  j  r 


(a)  The  penalty  is  101.,  or  less,  and  costs. 


(5)  See  aiite,  p.  771. 
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afoTMoM,  in  the  county  aforesaid  {not  being  then  and  there  licensed  to  deal  in      22.  Forms, 
game  according  to  the  statute  in  such  case  made  and  provided),  unlawfully 


assume  [or,  "pretend"]  to  be  a  person  licensed  to  deal  in  game,  by  then  and  tending  to  be 
there  affixing  to  the  outside  ofthefromt  of  his  house  there  situate  a  board,  having  77n°^^         ''  ^' 
thereon  [let  this  agree  with  the  fact],  in  clear  and  legible  chMracters,  his  Chris- 
tian name  and  swmame,  together  with  the  words  "  Licensed  to  deal  in  Game  ;  " 
contrary  to  the  form  of  the  said  statute.    And  we  do  adjudge  dc.     [Conclude  as 
in  the  form,  ante,  p,  S19  (No.  26)  ]. 


[See  forms  as  to,  ante,  p.  817].  CSi).  Appeal,  &c. 


FORMS  RELATIVE  TO  TRESPASSERS. 

STM, — /  do  hereby  give  you  notice,  and  require  you  7Wt  to  enter,  or  cause  or  (^^^-  Notice  not  to 
procwre  to  be  entered,  any  of  my  closes,  lands,  or  premises,  situate  and  being  in  J^^^q\^'  "'  '' 
the  parish  of  ,  or  elsewhere,  in  the  county  of  ,  with  horses,  dogs,  or 

otherwise,  in  order  to  beat  for,  follow,  or  pursue  OAiy  game,  or  for  amy  other 
purpose  whatsoever  ;  and  in  case  you  do  not  know  the  local  situation  of  such 
my  said  closes,  lands,  and  premises,  I  hereby  give  you  notice,  that  the  same  will  be 
pointed  out  and  shoum  to  you,  Aipon  reasonable  application  at  my  dwelling- 
house,  situate  at  ;  and  I  do  hereby  further  give  you  notice,  that  in  case, 
after  your  being  served  with  this  notice,  you  sJiall  commit  any  trespass  upon  any 
part  of  my  said  closes,  lands,  or  premises,  you  will  not  only  be  proceeded  agaiiist 
as  a  wilfiil  and  malicious  trespasser,  but  uiill  also  be  otherwise  prosecuted  for 
such  offence  according  to  law.  Dated  this  day  of  ,  in  the  year  of  our 
Lord  .  A.  B. 
To  Mr.            ,  and  all  others  attempting  to 

trespass  on  the  above-mentioned  lands. 


[See  the  forms,  ante,  p.  811,  &o.]  (S3),  information, 

summons,  or  war- 

^  rant,  under  1  &  2 

[Commences  as  in  the  form,  ante,  p.  812  (No.  3),  to  the  asterisk]— /<)?•  that  the  toa'trespSs(a)ife| 
said  A.  0.,  on  the  day  of  ,  between  the  beginning  of  the  last  hour  p.  773). 

before  sunrise  on  that  day  and  the  expiration  of  the  first  Iwur  after  sunset  on  that  (34).  conviction 
day  {ante,  p.  792,  that  is  to  say,  at  eleven  o'clock  in  the  forenoon  of  the  same  under  same  sect., 
day  at  the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully  and  wilfully  ^°^  *'^^t^^^^'^o'" 
did  commit  a  trespass  on  a  certain  piece  of  land  situate  in  the  parish  aforesaid  ^(,_  (ante,  p.  773). 
aTid  county  aforesaid,  and  which  piece  of  land  vms  then  and  there  called  , 

and  was  then  and  there  in  the  occupation  of  one  A.  B.,  of  die.  {a),  by  then  and 
there,  and  at  the  time  of  day  aforesaid,  unlawfully  and  wilfully  entering  [or, 
"  being  "]  {ante,  p.  775)  on  the  said  land,  insearch  [or,  "pursuit"]  of  game  [or, 
"  woodcocks,"  &c.  ante,  p.  773],  viithout  the  leave,  licence,  or  consent  of  the  said 
A.  B.  (6),  who  had  then  and  at  the  time  the  said  A.  0.  entered  [or,  "  was^'] 
upon  the  said  land  as  aforesaid,  the  exclusive  right  of  killing  the  game  upon  such 
land ;  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided  (e). 
And  I  the  said  justice  do  adjudge  that  the  said  A.  0.  sliallfor  his  said  offence 
forfeit  the  sum  of  21..  together  mth  the  sum  of  {ante,  p.  812,  n.  {d)  )for 

costs.     And  that  in  default,  die.     [Conclude  as  ante,  p.  812,  (No.  3).] 


)      Be  it  remembered,  that  on  the  day  of  ,  in  the  year  of  ov/r  (85).  Conviction 

to  wit.  )  Lord  ,  at  ,  in  the  parish  of  ,  in  the  county  of  ^       ,  .i^^^rethe°trespass 

A.  0.,  of  tbc.  [labourer],  and  T.  0.  of  the  same  place  [labourer],  upon  the  infor-  was  committed  by 


(a)  The  place  where  the  trespass  as  these  exemptions  are  the  subject 
was  committed  should,  it  would  seem,  of  a  distinct  section  in  the  act,  they 
he  described  by  name,  abuttals,  or  need  not  be  negatived  in  the  state- 
occupation.     (See  ante,  p.  798.)  ment  of  the  offence  iuthe  conviction  ; 

(6)  See  the  proviso  in  the  30th  sec-  but  are  matters  which,  if  existing, 

tion,  ante,  p.  773.  the  party  accused  must  show  by  way 

(c)  Some  particular  trespassers  are  of  defence.     {M.  v.  Jukes,  8  T.  R. 

exempted  by  the  35th  section  of  the  542  ;  R.  v.  Jarvis,  1  Easts  Rep.  646  : 

act(a»i!e,  p.  777)fromthismodeofpro-  note  per  Lord  Mansfield,  Deac.  G.  L. 

ceedingby  summary  conviction.    But  141.) 


iive  persons  or 
more. 


822  ffiamc. 

22.  Forms,      maiion  and  prosecution  of  A.  £.,  are  and  each  of  them  is  duly  convicted 

lefore  me  J.   P.,   esquire,   one   of  her   Majesty's  justices    of  the  peace  for 

the  said  county  {ante,  p.  812  (No.  3)  ),  for  that  the  said  A.  0.  and  T.  0., 
together,  and  together  with  three  other  persons  to  me  the  said  J.  P.  as  yet 
miknown,  on  tJie  day  of  ,  in  the  year  of  our  Lord  ,  between 

the  beginning  of  the  last  hour  before  sunrise  on  that  day,  and  the  expira- 
tion of  the  first  hour  after  sunset  on  that  day  (a),  tlmt  is  to  say,  at  the  how  of 
[eleven]  of  the  clock  of  the  [forenoon]  of  the  same  day,  with  force  and  arms 
did  commit  a  trespass  on  a  certain  close  then  amd  there  in  the  occupation  of 
the  said  A.  B.  then  and  there  called  (6),  and  situate  in  the  parish  afore- 
said and  county  aforesaid,  by  then  and  there,  and  at  the  tiTne  of  day  afore- 
said unlawfully  and  wilfully  entering  [or,  "being"]  together,  and  together 
with  those  persons,  u,pon  the  said  close  in  search  [or,  "pursmt"]of  game,  to, 
wit  ,  [or,    "  woodcocks,"  (He,   ante,  p.  773],  uiithout  the  leame,  licence,  or 

consent  of  the  said  A.  B.,  who  then  and  at  the  time  the  said  A.  0.  &c.  en- 
tered [or,  "were"]  upon  the  said  land  as  aforesaid  had  the  emlusive  right 
of  killing  the  game  upon  the  said  close  {ante,  p.  821,  a.  {b)  ),  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided.  And  I  the  said  justice 
do  adjudge  that  the  said  A.  0.  shall  for  his  said  offen/:e  forfeit  the  sum  of 
51.  (c),  and  shall  forthwith  pay  the  said  sum  together  with  the  sum  of  £ 
{ante,  p.  812,  n.  {d) )  for  costs.  And  that  the  sand  T.  0.  shall  for  his  said  offence 
also  forfeit  the  the  sum  of  51.,  and  shall  forthwith  pay  the  said  sum  together 
with  the  sum  of  £  for  costs;  and  that  in  default  of  immediate  payment 
by  the  said  A.  0.  or  T.  0.  of  the  said  several  sums  of  money  so  to  be  paid  by 
each  of  them  as  aforesaid,  they  or  he  so  making  default  as  aforesaid  shall  be 
iinprisonedyor,  " imprisoned  and  kept  to  Jiard  labour"]  in  the  of  , 

for  the  space  of  ,  %inless  the  said  several  sums  of  money  so  to  be  paid  by 

them  or  him  as  aforesaid  shall  be  sooner  paid  {but  not  so  as  that  either  of 
them,  the  said  A .  0.  or  T.  0.  shall  be  imprisoned  or  kept  in  prison  for  the 
default  of  the  other  of  them).  And  I  direct  that  one  moiety  of  each  of 
the  said  sums  of  £  (the  penalties)  shall  be  paid,  to  A.  B.,  the  person  who 
hath  informed  and  prosecuted  for  the  same,  and  the  other  inoiety  thereof  to 
,  being  one  of  tlie  overseers  of  the  poor  of  tie  said  parish^"  township," 
or,   "place  "]  (ante,  form  No.  3)  of  ,  to  beby  him,  applied  according  to 

the  directions  of  the  statute  in  such  case  made  and  provided ;  and  I  order  that 
the  said  sums  of  £  and  £  for  costs  shall  be  paid  to  the  said  A.  B.  {the 
complainant).  Given  under  my  hand,  the  day  and  year  first  above  mentioned. 
[See  Notes  to  Form  (No.  3),  ante,  p.  812.]  /.  P. 


(36).  Conviction 
on  s.  31,  against  a 
trespasser  for  re- 
fusing to  tell  his 
name  on  being; 
required  to  do  so 
by  tlie  person  en- 


[Commence  as  in  the  form,  ante,  p.  812  (No.  3),  to  the  asterisk]— /or  tlmt  the 
said  A.  0.,  07i  the       '     day  of  ,  in  the  year  of  our  Lord  ,  between 

the  begiivning  of  the  last  hour  before  sunrise  on  that  day,  and  tlie  expiration 
of  the  first  hour  after  sunset  on  that  day  {a),  that  is  to  say,  at  [ten]  o'clock  i7i 
the  [forenoon]  of  the  same  day,  at  the  parish  aforesaid,  in  tlie  county  aforesaid. 


titled  to  the  game  i^os  found  by  one  A.  B.,  of  &c.,  on  a  certain  close  then  and  there  called 
(ante,  p.  776).  {d),  there  sitvMe,  and  then  and  tliere  being  in  tlie  occupation  of  one  E.  F.  of 

tS:c.,  in  search[or,  "  pursuit"]  of  gaine  [or,  "woodcocks,"  "snipes,"  "quails, 
"  landrails,"  or  "conies,"],*  the  said  A.  B.  then  and  there,  and  at  the  tim^  of 
the  requisition  hereinafter  mentioned,  having  the  right  of  killing  the  game  upon 
the  said  close  by  virtue  of  a  certain  reservation  [this  must  agree  with  the  fact] 
contained  in  a  certain  deed  relating  to  the  said  game.*  And  the  said  A.  B.,  being 
so  entitled  to  the  said  gaint  as  aforesaid,  did  thereupon  then  and  there,  and 
before  the  said  A.  0.  had  left  the  said  close,  require  the  said  A.  0.  forth- 
with to  quit  the  said  close,  and  also  to  tell  his  Christian  name,  surrw/me,  and 
place  of  abode,  but  the  said  A.  0.,  after  being  so  required  as  aforesaid,,  did  then 
and  there  unlawfully  refuse  to  tell  his  real  name  [or,  "place  of  abode"]  {e), 
contrary  to  tlie  form  of  tlie  statute  in  such  case  made  and  promded.     And  I, 


{a)  See  ante,  p.  792. 

(6)  Describe  the  close  by  name, 
abuttals,  or  occupation.  (See  ante, 
p.  798.) 

(c)  The  penalty  is  not  exceeding  51. 
on  each  of  the  trespassers. 


{d)  Describe  the  close  by  name, 
occupation,  or  abuttals.  (See  ante, 
p.  798.) 

(e)  Let  this  accord  with  the  cir- 
cumstances of  the  case.  (See  ante, 
p.  776,  and  the  next  two' forms.) 
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(he  said  justice,  do  therefore  adjudge  that  the  said  A.  0.  shall  for  Ms  said      22.  Forms. 

offence  forfeit  the  sum  of  51.,  and  shall  forthwith  pay  the  said  sum,  together '■ 

with  the  sum  of  £        {ante,  p.  812,  n.  (d) )  for  costs,  and  that  in  default,  &e. 
[Conclude  as  in  the  form,  ante,  p.  812  (No.  3).] 


[Commence  as  arde,  p.  822  (No.  36),  to  the  second  asterisk,  but  stating  that  f37).  The  like  for 
"A.O.  wasfoundhy  Q.  H.  of  Ac.  andA.B.  of&c,"  instead  of  "the  said  A.  B."]  contiimmg  on  the 
—and  the  saidO.  H.  leing  then  and  there,  and  at  the  time  of  the  requisition  required  to  qutt  it 
hereafter  mentioned,  duly  authorised  by  the  said  A.  B.  so  to  do,  did  thereupon  by  a  person  autho- 
thsn  and  there,  amd  before  the  said  A.  0.  had  left  the  said  close,  require  the  said  rised  by  the  party 
A.  0.  forthwith  to  quit  the  said  close,  and  also  to  tell  his  Christian  name,  sur-  ™**e faiite  p'ne) 
nam£,  and  place  of  abode,  but  the  said  A .  0.,  after  being  so  required  as  aforesaid,  ^^^^ 
did  then  and  there  unlawfully  and  unlfully  continue  upon  the  said  close,  without 
the  licence  of  the  said  A.  B.,  and  against  the  will  of  the  said  0.  H.,  contrary  to 
the  form  of  the  statute  im  such  ease  made  and  provided.     And  I,  the  justice,  do 
therefore  adjudge  Ac.     [Conclude  as  in  the  last  preceding  form.] 


[Commence  as  ante,  p.  822  (No.  36),  to  the  first  asterisk,  hut  stating  that  "A .  (38)-  The  like  for 
0.  was  found  by  one  E.  F.  of  Ac.  and  the  said  E.  F.,"  instead  of  "one  A.  B.  of  fi™.fp™o^^f^SI 
Ac. "] — and  tlie  said  E.  F. ,  so  being  such  occupier  of  the  said  close  as  aforesaid  piaoe  of  abode  to 
at  the  tvme  of  tlie  requisition  hereafter  mentioned,  did  thereupon  then  and  there,  the  oooupier  of 
and  before  the  said  A.  0.  had  left  the  said  close,  require  the  said  A .  0.  forthwith  *Hl|?''  ("''''' 
to  quit  the  said  close,  and  also  to  tell  his  Christian  name,  surname,  and  place  of  ^'      '' 
abode  ;  but  the  said  A.  0.,  after  being  so  required  as  aforesaid,  instead  of  giving 
a  proper  amd  correct  description  of  his  place  of  abode  to  the  said  E.  F. ,  did  then 
and  there  unlawfully  refuse  to  give  any  other  description  in  that  behalf  tlmn  by 
then  and  there  stating  that  he  the  Said  A.  0.  lived  at  ;  the  same  descrip- 

tion of  his  place  of  abode  being  so  general  as  to  be  wholly  illusory  for  the  purpose 
of  discovering  the  rent  place  of  abode  of  the  said  A.  0.,  contrary  to  the  fcrrm  of 
the  statute  in  such  case  made  and  provided.  And  I  do  therefore  adjudge  Ac. 
[Conclude  as  in  the  form,  ante,  p.  822  (No.  36).] 


)      Be  it  remembered,  that  on  the  day  of  ,  in  the  year  of  our  (39).  Con-rietion 

to  wit.  (  Eord  ,  at  ,  in  the  parish  of  ,  in  the  covMy  of         ,  under  s.  32, 

aforesaid,  A.  0.,  of  the  parish  aforesaid,  in  the  county  aforesaid,  {labourer],  gf^^f ^  going^out 
and  T.  0.,  of  the  same  place,  [  toSower],  are,  upon  the  information  andprosecu-  with  3  others 
tionofA.  B.  of  ,  severally  convicted  before  u^,  J.  B.  and  J.  P.,  esquires,  to  the  number  of 

two  of  her  Majesty's  justices  of  the  peace  for  the  said  covmty,  (ante,  p.  812  (No.  3)),  j*?'^^~^'amme- 
for  that  the  said  A .  0.  and  the  said  T.  0.,  and  three  otlier  persons  to  us  the  said  teeperfrom 
justices  as  yet  vmJaiown,  to  the  number  of  five  together,  on  the  day  of         ,  approaching  them 

in  the  year  of  our  Lord  ,  between  the  beginning  of  the  last  hour  before  to  °TJ^'' j  ty^em  off 

sunrise  on  that  day,  and  the  expiration  of  the  first  hour  after  sunset  on  that  day,  *^  ^  751  ' '' 
[ante,  p.  792),  to  wit,  at  the  hour  of  [eleven  o\lock  in  the  forenoori]  of  the 
same  day,  at  the  parish  aforesaid,  in  the  coiinty  aforesaid,  were  found  by  the 
said  A.  B.  together  on,  a  certain  close  of  E.  F.,  esquire,  tlien  and  there  called 
,  (see  ante,  p.  821,  n.  {a)  ),  and  sittiate  in  the  parish  aforesaid  and  county 
aforesaid,  insearch  [or,  '■pursuit"'^  of  game[ox,  "woodcocks,"  Ac.  ante,  p. 773], 
he  the  said  E.  F,  then  and  there,  and  at  the  time  of  tlie  making  use  of  the  violence 
["  intimidation,"  or,  "menace"]  hereafter  mentioned,  having  the  right  of  killing 
the  game  upon  the  said  close,  and  the  said  A .  B.  being  then  and  there,  mid  at 
the  time  of  the  making  use  of  the  said  violence  \Ac.,  supra],  the  lawful  gamekeeper 
of  the  said  E.  F.  for  the  manor  of  0.,  in,  which  the  said  close  was  situate,  and 
the  said  E.  F.,  being  at  the  times  aforesaid  the  lord  of  the  said  manor,  and  that 
the  said  A.  0.,  being  then  and  there  and  at  the  time  of  day  aforesaid  armed  with 
a  gum,,  did  then  and  there,  and  at  tlie  tinie  of  day  aforesaid,  by  violence  ["inti- 
midation," or,  "menace"],  unlawfully  prevent  [or,  "  endeavour  to  prevent"]  the 
said  A,  B.  from  approaching  the  said  A.  0.  and  T.  0.,  and  the  said  other 
2}erso7is  so  found  as  aforesaid^et  this  agree  with  the  fact,  see  ante,  p.  776],  for 
the  purpose  of  requiring  them  [or,    "tJie  said  "]  to  quit  the  said  close 

whereon  they  were  so  found  as  aforesaid,  contrary  to  the  statute  in  such  case 
made  and  provided  [or,  "for  the  purpose  of  requiring  them,  [or,  "the  said  "] 
to  tell  their  [or,  "his"]  Christian  nanus,  surnames,  and  places  of  abode  [or, 
"  Christian  name,  surname,  and  place  of  abode,  contrary,  Ac."  as  above.]  Aiul 
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22.  Forme,      that  the  said  T.  0.  was  then  arid  there,  at  the  time  of  day  aforesaid,  present,^  and 

— did  then  and  there,  at  the  time  of  day  aforesaid,  milawfally  aid  [or,  "  abet "]  the 

said  A,  0.  to  commit  the  said  offence,  contrary  to  the  statute  in  such  case  made  and 
provided.  And  we  do  adjudge  that  the  said  A.  0.  shall  for  his  said  offence  forfeit 
the  sum  of  51.,  and  shall  forthwith  pay  the  said  sum,  together  with  the  sum  of 
£  for  costs,  and  thai  the  said  T.  0.  shall  for  his  said  offence  also  forfeit  the 
sum  of  51.  and  shall  forthwith  pay  the  said  last-mentioned  sum,  together  with 
the  sum  of  £  for  costs.  And  that  in  default  (be.  [Conclude  as  in  the  form 
ante,  p.  821  (No.  35).] 

(40).  The  like  for        [Commeuoe  as  in  the  form,  ante,  p.  812  (No.  3),  to  the  asterisk]— /or  that 

Quefn'I'mrkOT      *'^«  «"*''^  ^-0.,  mi  the         day  of  ,  A.  D.  ,  between  the  beginning  of 

forest  under  a.  S3   the  last  hour  before  sunrise  on  that  day,  and  the  expiration  of  the  first  how  after 

(ante,  p.  776).         sunset  on  that  day,  (ante,  p.  792),  to  wit,  at  the  hour  of  [eleven]  of  the  clock  in 

the  [forenooii]  of  the  same  day,  at  the  parish  aforesaid,  in  the  county  aforesaid, 

unlawfully  and  wilfully  did  commit  a  trespass  upon  her  Majesty's  parTc,  then 

andjthere  called  ,  situate  and  being  in  the  parish  aforesaid,  in  the  county 

aforesaid,  by  then  and,  there  at  the  time  of  day  aforesaid  unlawfully  and  wilfully 

entering  [or,  "being"]  in  the  said  park,  in  search  [or,  "pursuit"]  of  game, 

without  being  first  duly  autlwrised  so  to  do,  contrary  to  the  form  of  the  statute 

in  such  case  made  and  provided.     And  I,  the  said  justice,  dq  adjudge  that  the 

said  A.  0.  shall  for  his  said  offence  forfeit  the  mm  of  21.,  and  shall  forthwith 

pay  the  said  sum,  together  with  the  sum  of  £      (ante,  p.  812,  n.  (d)  )for  costs. 

And  that  in  default  <lsc.     [Conclude  as  in  the  form,  ante,  p.  812  (No.  3).] 


FORMS  RELATIVE  TO  THE  KILLING  &o.  OE  GAME  &c.  AT 
IMPROPER  TIMES  OR  IN  AN  IMPROPER  MANNER. 
(41).  Information.       [See  the  form,  ante-,  p.  811.] 


(42).  Summons.  [See  the  form,  ante  (title  "  Conviction,"  and  p.  812.)] 


(43).  Conviction         [Proceed  as  in  the  form,  ajftis,  p.  812,  (No.  3),  to  the  asterisk]— for  that  tJie 

on  1  &  2  Will.  4,      said  A.  0.  did,  on  Sunday  [or,  "  Christmas  Day  "],  tJte        day  of       ,  in  tJie 

e.  S2,  s.  3,  for  kill-  ^^g^,,  aforesaid,  at  the  parish  aforesaid,  in  tlie  county  aforesaid,  unlawfully  and 

^mlayorCMst-  wilfully  kill  [or,  "  take  "]  certain  game,  to  wit,  [one  hare]  [or,  "  did  use  a  dog," 

masDay(a«(e,       "  gun,"  "  net,"  or,  "  a  certain  engine,  to  wit,  a  ,"  or,  "  a  certain  instru- 

P-  768).  rnent,  to  wit,  a  "for  the  purpose  of  killing  [or,  "taking"]  game,  to  wit, 

"],  contrary  to  the  statute  in  such  case  made  and  provided.     And  we  do 

adjudge  that  the  said  A .  0.  shall  for  the  said  offence  forfeit  the  sum  of  51.  (a), 

and  shall  forthwith  pay  the  said  sum.,  together  with  the  sum  of  £    {ante,  p.  812, 

n.  (d) )  for  costs,  and  that  in  default  of  immediate  payment  of  the  said  sums, 

the  said  A .  0.  shall  be  imprisoned  (b)  [or,  ' '  imprisoned  and  kept  to  hard  labour  "] 

in  the  of         ,  in  the  county  aforesaid,  for  the  spa^ce  of  one  [or,  "  two  "]  (c) 

calendar  mxyivlh  [or,   "months"],  unless  the  said  sums  shall  be  sooner  paid. 

And  we  direct  that  the  said  sum  of  51.  (d)  shall  he  paid  d-c.    [Conclude  as  ante, 

p.  812  (No.  3).] 

(44).  The  like  for        [Commence  as  in  the  form,  ante,  p.  812  (No.  3),  to  the  asterisk]— /or  that  the 

killing  partridges  said  A.  0.  did,  between  the  first  day  of  February  in  the  year  aforesaid  and  the 

between  lat  Feb.    ji^rgt  g^^y  of  September  in  the  year  aforesaid,  to  wit,  on  the  day  of  in 

fante  p.  768).'  '^^  V^"''''  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully 

and  wilfully  kill  [or,  "take"],  to  xoit,  [six  partridges],  contrary  tothefo/rmof 

the  statute  in  such  case  made  and  provided.     A  nd  we  do  adjudge  that  the  said 

A  ■  0.  shall  for  the  said  offence  forfeit  the  sum  of[Ql.]  (e),  being  after  the  rate  of  1 1. 

(a)  Not  to  exceed  51.,  but  may  be  does  not  amount  to  that  sum.     (See 

less.  ante,  p.  788). 
(J)  See  the  38th  section,  ante,  p.  788.  (d)  As  to  the   application  of  the 

(c)  The  time  of  imprisonment  may  penalties,  see  ante,  p.  788. 

be  three  calendar  months  if  the  pe-  (e)  Not  to  exceed  the  rate  of  11.  for 

nalty  amounts  to    51.    exclusive  of  each  head  of  game,  but  may  be  less. 

costs,  or  2  calendar  months  where  it 
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for  every  head  of  game  so  hilled  [o\;  "  talcen"'\  as  aforesaid,  and  sTmll  forthwith      22.  Forms. 

pay  the  said  sum,  together  with  the  swm  of  £        {ante,  p.  812,  n.  (d)  )for  costs,  ■ ^ — 

d-c.    [Conclude  as  in  the  form,  ante,  p.  812  (No.  3).] 


[Commence  as  in  the  form,  ante,  p.  812  (No.  3),  to  the  asterisk]— /or  that  (45).  The  like  for 
the  said  A.  0.  did,  between  the  first  day  of  February  in  the  year  aforesaid  and  hetwSn^srFeb' 
the  first  day  of  October  in  the  year  aforesaid,  to  wit,  on  tJie  day  of  ,  and  1st  Oct.  (am(e, 

in  the  year  aforesaid,  at  the  parish  of  P.  in  the  county  aforesaid,  unlawfully  p.  768). 
anH  wilfully  take  [or,  "  kill "],  to  wit,  [six  pheasants],  contrary  to  the  form  of 
the  statute  in  svx:h  case  made  and  provided.    And  we  do  adjudge  &c,   [Conclude 
as  in  the  form,  (No.  44),  supra.'] 


[Commence  as  in  the  form,  ante,  p.  812,  (No.  3),  to  the  asterisk]— /or  iAa<  (46).  The  like  for 
the  said  A.  0.  did,  between  the  tenth  day  of  December,  in  the  year  of  our  Lord  killing  black  game 
,  and  the  twentieth  day  of  August  {a),  in  the  year  of  our  Lord  ,  a^^aSh  Aue ''not 

to  wit,  on  the  day  of  ,  in  the  year  of  our  Lord  ,  at  the  parish  being  in  Somerset 

aforesaid,  in  the  county  aforesaid  (b),  unlawfully  and  wilfully  kill  [or,  ' '  tofe"],  or  Devon,  or  in 
to  wit,  six  blacTc  game,  contrary  to  tliefomi  of  the  statute  in  such  case  made  and  New  Forest  (anfe, 
provided.     And  we  do  adjudge  &c.      [Conclude   as  in  the  form,  surira  (No.  ^'      '' 
44).] 


[Commence  as  in  the  form,  ante,  p.  812  (No.  3),  to  the  asterisk]— /or  that  (47).  The  like  for 
tJhe  said  A.  0.  did,  between  the  tenth  day  of  December,  in  the  year  of  our  Lord,  killing  grouse  be- 

,  amd  the  twelfth  day  of  August,  in  the  year  of  our  Lord  ,  to  wit,  ^'^TialhAiSt^''' 

on  the  day  of  ,  in  the  year  of  our  Lord  ,  at  the  parish  afore-  (ante,  p.  768^ 

said,  in  the  county  aforesaid,  u/nlawfully  and  uiilfully  kill  [or,  "take"'],  to 
wit,  Isix  grouse]^  cmnmonly  called  red  game  ;  contrary  to  the  form,  of  tJie  statute 
in  such  case  made  and  provided.  And  we  do  adjudge  dc.  [Conclude  as  in  the 
form,  supra  (No.  44)].  , 


[Commence  as  in  the  form,  ante,  p.  812  (No,  3),  to  the  asterisk]— /or  that  (48).  The  like,  on 
the  said  A.  0.  did,  on  the        day  of         ,  in  the  year  of  our  Lord  ,  at  s.  24,  fordestroy- 

ihe  parish  aforesaid,  in  the  county  aforesaid,  lie  the  said  A.  0.  not  having  ing  the  eggs  of 
then  and  there  the  right  of  killing  the  gam£  upon  certain  land,  to  wit,  the  land  S  ■^jgy    '  ^       ' 
of  ofne  E.  P.,  situate  in  the  parish  aforesaid  and  county  aforesaid,  and  then  and 
tliere  called  (c),  nor  having  then  and  there  permission  so  to  do  in  that 

behalf  from  the  said  E.  P.,  he  being  then  and  there  the  person  having  such  right 
in  and  upon  the  said  land,  milawfully,  wilfully,  and  knoviingly,  and  without 
the  permission  of  the  said  E.  P. ,  take  out  of  the  nest  [or,  ' '  destroy  in  the  nest "] 
then  being  upon  such  land,  divers,  to  wit,  [eight]  eggs  of  a  certain  bird  of  game, 
to  wit,  of  a  bird  of  game  called  a  [partridge]  [or,  "  of  a  certain  swan,"  or, 
"wild  dtick,"  "  teal,"  or,  "widgeon"],  then  and  there  found,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided.  And  v>e  do  adjudge  tliat 
A.  0.  shall  for  the  said  offence  forfeit  the  sum  of  [forty]  shillings,  the  same 
being  after  the  rate  of  five  shillings  (d)for  every  egg  so  taken  [or,  "destroyed"], 
and  slmll  forthwith  pay  the  said  sum  of  [forty]  shillings,  together  with  the  sum 
of  (anfo,  p.  812,  n.  ((?)) /or  cosfe.  And  that  in  default  die.  [Conclude  as  in 
the  form,  ante,  p.  812  (No.  3)]. 


[Commence  as  in  the  form,  ante,  p.  812  (No.  3),  to  the  asterisk.    The  state-  on  same  section 

ment  of  the  offence  in  this  case  may  easily  be  framed  from  the  preceding  form,  for  having  in  pos- 

This  conviction  must  also  conclude  as  the  last  form.]  session  the  eggs 

■^  of  game,  &c.  (.ante. 


p.  769). 


(a)  If  the  conviction  he  for  killing  ampton,  then  here  negative  the  taking 

black  game  in  the  county  of  Somerset  being  in  the  New  Forest,  thus— ' '  not 

or  Devon,  or  in  the  New  Forest,  state,  being  in  the  New  Forest  in  the  said 

instead  of  the  20th  day  of  August,  county." 

the    1st    day  of   September.      (See  (c)  See  ante,  p.  813,  n.  (d). 

ante,  p.  768).                '  {d)  Five  shillings,  or  less,  for  every 

(i)  If  the  conviction  be  for  killing  egg. 
black  game  in  the  county  of  South- 
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Commence  as  in  the  form,  ante,  p.  812  (No.  3),  to  the  asterisk]— /or  that  the 
said  A.  0.  did,  on  the  day  of  ,  in  the  year  of  our  lord  ,  at 

(50).  Conviction  the  parish  aforesaid,  in  the  county  aforesaid,  rnilawfully  and  wilfully  put  [or, 
on  third  section  "■cause  to  be  put"]  a  certain  poison  [ox,  "poisonom  ingredient"],  to  wit,  a 
to^ki^r^m^^Ca^c,  certain  poison,  [or,  "pmsonous  ingredient  "]  called  ,  on  certain  open  [or, 

p.  768).  '   "inclosed"]  grownd  then  and  there  in  the  occupation  of  A.  B.,  and  then,  and 

there  called  (a),  the  same  ground  being  ground  where  game  then  usually 

resorted  [or,  "in  a  certain  highway  there  situate  amd  called  "  [or,  "  lead- 

ing from  to  ."     Give  the  highway  some  description],  with  intent 

thereby  then  and  there  to  destroy  [or,  "injure"]  the  ga'ine  resorting  to  tlie  said 
ground  [or,  "  highway  "],  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided.  And  we  do  adjudge  that  the  said  A.  0.  shall  for  the  said  offence 
forfeit  the  sum  of  [lOZ.],  and  shall  forthwith  pay,  &e.  [Conclude  as  in  the 
form,  amte,  p.  812  (No.  3).] 


FORMS  RELATING  TO  BUYING  AND  SELLING  OF  GAME,  &o. 
(51).  Information.       [See  the  form,  ante,  p.  811.] 


(52).  Summons  or 
warrant. 


[See  p.  812.] 


(53).  Conviction 
on  1  &  2  Will.  4, 


game  in  his  pos- 
session after  ten 
days  from  the 
expiration  of  the 
season. 


[Commence  as  in  the  form,  ante,  p.  812  (No.  3),  to  the  asterisk]— /or  that  he 
the  said  A.  0.,  did  after  the  expiration  of  ten  days  (one  inclusive  arid  the  other 
licensed  dealer  for  exclusive)  from  the  first  day  of  February  (6),  in  the  year  aforesaid,  to  wit,  on 
selling  or  having    the  day  of  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the 

'   ' '  county  aforesaid,  he,  the  said  A.  0.,  being  then  and  there,  and  at  the  time  of  the 

sale  [as  the  case  is]  hereinafter  mentioned,  a  person  duly  licensed  to  deal  in 
gaiiw,  by  virtue  of  the  statute  in  such  cane  made  and  provided,  as  tJierein  men- 
tioned, unlawfully  sell  to  [or,  "buy  of"]  one  G.  G.,  of  [or,  unlawfully 
and  knowingly  have  in  his  possession,  "house,"  "shop,''  "stall,"  oi,  "con- 
troi"],  [six]  birds  of  game,  to  wit,  [three]  birds  of  game  called  [partridges],  and 
three  other  birds  of  ga/me,  to  wit,  [three]  birds  of  game  called  [pheasants],  con- 
trary to  the  statute  in  such  case  made  and  provided.  And  we  do  adjudge  that 
tlie  said  A.  0.  shall  for  the  said  offence  forfeit  the  sum  of[Ql.]  (c),  the  same 
being  after  the  rate  of  \l.  for  every  head  of  game  so  sold  [or,  "  bought  "]  by  him 
[or,  "so  found  in  his  possession,"  die.]  as  aforesaid,  and  shall  forthwith  pay  the 
said  sum,  together  with  the  sum,  of  £  (ante,  p.  812,  n.  (d))  for  costs.  And  that 
in  default  dc.   [Conclude  as  in  form,  ante,  p.  812  (No.  3).] 


(54).  The  like  of         [Commence  as  in  the  form,  ante,  p.  812  (No.  3),  to  the  asterisk]— /or  that  the 

a  person  not  said  A.  0.  did,  after  tJie  expiration  of  ten  days  (one  inclusive  and  the  other 

licensed  to  deal  in  exclusive)  from  the  first  day  of  February,  in  the  year  aforesaid  (d),  to  unt,  an 

fame'aftCT  ten"^    ^''■''  '^V  "/  <  *''  f'^  2'^"'"  aforesaid,  at  the  parish  aforesaid,  in  the 

days  from  expira-  county  aforesaid,  he,  the  said  A.  O.,  not  being  then  and  there  a  person  licensed 

tion  of  season.        to  deal  in  game  by  virtus  of  the  statute  in  such  case  made  and  provided,  as 

therein  mentioned,  unlawfully  sell  to  [or,  ' '  buy  of "]  one  G.  6.  of  [six] 

birds  of  game,  to  wit,  [six]  birds  of  game  called  [partridges],  contrary  to  the 

statute  in  such  case  made  and  provided.     And  we  do  adjudge  &c.    [Proceed  as 

in  the  preceding  form,  (No.  63),  to  the  end,  mutatis  mutandis]. 


(65).  The  like  of         [Commence  as  in  the  form,  ante,  p.  812  (No.  3),  to  the  asterisk]— /or  that  the 
a  person  not  Said  A.  0.  did,  after  the  expiration  of  forty  days  (one  inchmve  and  the  other 

licensed  to  deal  in  exclusive),  from  the  first  day  of  February  (c),  in  the  year  aforesaid,  to  vrit,  on 
faSe'in  hi"''pis?    '''''  ^'^V  °f  >  *"■  *^  2'««''  "foresaid,  at  the  parish  aforesaid,  in  the 


(a)  See  ante,  p.  813  n.  (d). 

(b)  Let  this  be  the  day  on  whicli 
the  season  for  killing  the  game  in 
question  expired,  according  to  the 
third  section  of  the  act,  OMte,  p.  76S. 

(c)  Not  to  exceed  the  rate  of  11.  for 
each  head,  but  it  may  be  less. 


(d)  Let  this  be  the  day  on  which 
the  season  for  killing  the  game  in 
question  expired,  according  to  the 
tliird  section  of  the  act,  ante,  p.  768. 

(e)  The  day  on  which  the  season 
expired.     (See  ante,  p.  768.) 
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county- aforesaid,  he,  tlie  said  A.  0.,  not  being  then  and  there  a  person  licensed     22.  Forms 
to  deal  in  game  hy  virtue  of  the  stcutute  in  such  case  made  and  provided,  as  ■        ' 


therein  mentioned,  unlawfully  and  knowingly  have  in  his  possession  ["  house,"  session  after  forty 
or,  ' '  control ' ']  [six]  birds  of  game,  to  loit,  [six]  birds  of  game  called  [pheasants],  ^^y^  f™""  the  ex- 
the  same  or  any  or  either  of  them  not  being  birds  or  a  bird  of  game  then  and  eelson"  °'  *'"' 
there  kept  in  a  msw  or  breeding  place,  contrary  to  the  form  of  the  statute  in  su^h 
case  made  a/nd  provided.     And  we  do  adjudge  tScc.    [Conclude  as  in  the  form, 
ante,  p.  812  (No.  3)]. 


FORMS  UNDER  9  GEO.  IV.  c.  69,  AGAINST  NIGHT  POACHING. 

I      Be  it  remembered,  that  on  the         day  of        ,  A.D.  ,  at 

to  wit.   j  in  the  parish  of  ,  in  the  comity  of  ,  A,   0.  is  convictei  (56).  Conviction 

before  us,  J.  P.  and  S.  P.,  two  of  her  Majesty's  justices  of  the  peace  for  the  said  torV^si^'tt'  ""' 
county,*  for  that  the  said  A.  0.,  within  six  calendar  months  now  last  past,  in  destroylng^to!. 
(ante,  p.  794),  to  unt,  between  the  expiration  of  the  first  hour  after  sunset  on  the  game  in  the 

day  of  ,  A.  D.  ,  and  the  beginning  of  the  last  hour  before  "'8^  (")• 

sunrise  on  the  day  of  ,  (ante,  p.  792),  in  the  year  aforesaid,  to  wit,  on 
the  said  day  of  ,  A.D.  about  the  hov/r  of  [eleven  o'clock  in  the 

night]  of  that  day,  at  the  parish  aforesaid,  in  the  said  county,  did  unlawfully 
and  wilfully  take  [or,  "destroy"]  certain  game,  to  wit,  [six  pheasants],  in  a 
certain  close  then  and  there  called  (ante,  p.  813  n.  (d) ),  and  then  in  the  occupa- 
tion of  one  E,  P.,  and  situate  in  the  parish  and  county  aforesaid,  contrary  to  the 
form  of  the  statute  in  snush  case  made  and  provided ;  and  we  the  said  justices, 
the  said  A.  0.  not  having  before  the  committal  of  the  above  offence  thus  offended, 
do  therefore  adjudge  the  said  A.  0.  for  his  said  first  offence  to  be  imprisoned  in 
the  house  of  correction  at  ,  in  the  county  aforesaid,  and  there  kept  to  hard 

labour  for  the  period  of  [three]. calendar  months,  and  at  tlie  expiration  of  su^h 
period  to  find  su/reties,  by  recognizance,  himself  in  the  sum  of  101.  and  two 
sureties  in  the  sum  of  51,  each,  or  one  surety  in  the  sum  of  101.,  conditioned 
that  he  the  said  A.  0.  slmll  not  so  offend  again  for  the  space  of  one  year  then  next 
following.  And  we  further  adjudge  the  said  A.  0.,  in  case  he  shall  not  find 
sueh  sureties  as  aforesaid,  to  be  further  imprisoned  and  kept  to  hard  labour  for 
the  space  of  six  calendar  months,  unless  such  sureties  shall  be  sooner  fornid. 
Given  under  our  hands,  the  day  and  year  first  above  mentioned. 


[Commence  as  in  the  preceding  form]— /or  that  he,  the  said  A.  0.,  within  six  (57).  The  like,  for 
calendar  months  now  last  past,  to  wit,  between  the  expiration  of  the  first  hour  entering  land  by 
after  sunset,  on  the  day  of  ,  A.  D.  ,  and  the  beginning  of  the  "aking^gamo  (anic 

last  hour  before  stmrise  on  the        day  of       ,  (aiiie,  p.  792),  in  the  year  afore-  p.  792;.  ' 

said,  to  wit,  on  the  day  and  year  last  aforesaid,  about  the  hour  of  [one  of  the 
clock  in  the  morning]  of  that  day,  at  the  parish  afdf'esaid,  in  the  county  afore- 
said, did  unlaw  filly  enter  [or  ' '  unlawfully  was  upon "]  a  certain  close  then 
and  there  called  ,  then  in  the  occupation  of  one  C.  D. ,  and  situate  in  the 

parish  aforesaid,  and  county  aforesaid,  ivith  a  gun  [  "net,"  or,  "a  certain 
engine,  to  wit,  a  ,"  or,  "  a  certain  instruTrient,  to  unt,  a  "],for  the 

purpose  of  then  and  there,  before  the  begimning  of  the  last  hour  before  sunrise  on 
that  day,  as  aforesaid,  taking  \ot  "destroying"]  game,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided.  And  we  the  said  justices,  <Scc. 
[Conclude  as  in  the  preceding  form.] 


[Proceed  to  state  the  second  offence  as  in  either  of  the  two  preceding  forms,  ^  second  offence 
according  as  it  may  be,  to  the  words  "  contrary  to  the  form  of  the  statute  in  in  either  of  the 
such  case  made  and  provided."]     And  it  is  now,  thai  is  to  say.  on  the  day  and  '■"'°  '^s'  ^f^^ 
year  first  aforesaid,  proved  before  us  the  said  justices,  that  the  said  A.  0.  was^"^''^' 
heretofore,  to  wit,  on  the  day  of  ,  in  the  year  of  our  Lord  , 

duly  convicted  before  J.  J.  and  J.  T.,  esquires,  two  of  her  Majesty's  justices  of 
tlie  peace  for  the  county  of  ,  for  that  he  the  said  A.  0.,  within  six  calendar 

months  then  last  past,  to  loit,  between  the  expiration  of  the  first  hour  after  sunset 


(a)  The  act  prescribes  the  formal  parts  of  this  conviction. 
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22.  Forms.      onthe         dayof  ,  A.  D.  ,  arid  the  beginning  of  the  last  hour  before 

sunrise  on  the         day  of         ,  in  the  year  aforesaid,  to  wit,   on  the  day  and 

year  last  aforesaid,  about  the  hour  of[oiie  of  the  clock  in  the  morning]  of  that 
day,  at  the  parish  of  aforesaid,  in  the  said  lasl-mentioned  county,  did  im- 

lawfully  enter  [or,  "was  unlawfully  upon"]  a  certain  close,  then  and  there 
called  ,  then  in  the  occupation  of  one  ,  and  situate  in  the  parish 

aforesaid,  and  county  aforesaid,  with  a  gttn  [as  in  the  conviction,] /or  the  pur- 
pose of  then  and  there,  before  the  beginning  of  the  last  hour  before  sunrise  on 
t/iat  day,  as  aforesaid,  taUng  [or  "  destroying  "]  game,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided.  And  the  said  A.  0.  was,  upon  that 
occasion,  he  not  having  before  the  committal  of  mch  last-mentioned  offence^  so 
offended,  then  and  there  adjudged  for  his  said  last-mentioned  offence  to  be  im- 
prisoned in  the  house  of  correction  at  ,  in  the  said  last-inentioned  county, 
there  to  be  kept  to  hard  labour  for  the  period  of  calendar  montlis,  and  at 
the  expiration  of  mch  period  to  find  sureties  by  recognizance,  himself  in  the  sum 
of  101.,  and  two  sureties  in  the  sum  of  51.  each,  or  one  surety  in  the  sum  of  101., 
conditioned  tlmt  he  the  said  A.  0.  should  not  so  offend  again  for  the  space  of  one 
year  then  next  following  ;  and  that  in  case  he  should  not  find  such  sureties  as 
aforesaid,  he  should  be  further  imprisoned  and  kept  to  hard  labour  for  the  space  of 
six  calendar  months,  unless  such  sureties  should  be  sooner  found.  Now  there- 
fore we  the  said  J.  P.  and  J.  J.,  so  being  such  justices  as  aforesaid,  do  adjudge 
the  said  A.  0.,  for  such  his  said  second  offence  of  which  he  is  now  convicted 
before  us  as  aforesaid,  to  be  imprisoned  in  the  common  gaol  at  ,  in  the  said 
coimty  of  ,  and  there  to  be  kept  to  hard  labour  for  the  period  of  six  calendar 
nwnths,  and  at  the  expiration  of  such  period  to  find  s-areties  by  recognizance, 
himself  in  the  sum  of  201.,  and  two  sureties  in  the  sum  of  101.  each,  or  one 
surety  in  the  sum  of  201.,  conditioned  that  he  the  said  A.  0.  shall  not  so  offend 
a^ain  for  the  space  of  two  years  next  following.  And  we  further  adjudge  the 
said  A.  O.fin  case  he  shall  not  find  s%i,ch  sureties  as  aforesaid,  to  be  further 
imprisoned  aiid  kept  to  liard  labour  for  the  space  of  one  year',  unless  such  sure- 
ties shall  be  sooner  found.  Given  under  our  hands  the  day  arid  year  first  above 
mentioned. 

J.  P. 
J.  J. 


(59).  Indictment 

on  9  Geo.  4,  c.  69j 

.  1,  for  a  third 


rit.   \. 


The  jurors  for  our  Lady  the  Queen  upon  their  oath  present,  that 
to  wit.    ^  A.  0.  on  the  day  of  in  the  year  of  our  Lord  , 

S'  ae  of  nieht  '*'  ^^  parish  aforesaid,  in  ffie  county  aforesaid,  was  duly  convicted  before  J.  P. 
poaching  after  two  and  J.  /.,  esquires,  two  of  her  Majesty's  justices  of  the  peace  for  the  said  county, 
convictions  (ante,  for  that  [here  set  out  the  first  conviction  in  the  past  tense  as  it  is  set  out  lu 
P-  7''^)-  the  last  form] .    And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 

present,  that  he  the  said  A.  0.  being  so  convicted  as  aforesaid,  afterwards,  to 
wit,  on  the  day  of    '      ,  in  the  year  of  the  reign  aforesaid,  at        , 

in  the  county  aforesaid,  was  a  second  time  duly  convicted  before  P.  P.  and  J.  P., 
esquires,  two  of  her  Majesty's  justices  of  the  peace  for  the  said  comity,  for  that 
[here  set  out  the  second  conviction  in  the  past  tense,  according  to  its  form  or 
the  suhstance  of  it,  which  may  he  thus,  "he  the  said  A.  0.,  within  six  calendar 
months  then  last  past,  to  vnt,  between  the  expiration  of  the  first  hour  after  sunset 
on  the  day  of  ,  A.  B.  ,  and  the  beginning  of  the  last  hour  before 

sunrise  on  the  day  of  ,  in  the  year  aforesaid,  to  wit,  on  the  day  and  year 
last  aforesaid,  about  the  hour  of  [one  of  the  clock  in  the  morning]  of  that  day,  at 
tlie  parish  of  ,  in  the  said  county,  did  unlawfully  enter  [or,  '  unlawfully 

was  upon ']  certain  land  then  and  there  called  ,  then  in  the  occupation  of 

one  ,  and  situate  in  the  parish  aforesaid  and  county  aforesaid,  with  a  gun 

[as  in  the  conviction],  for  tlie  purpose  of  then  and  tliere,  before  the  beginning  of 
the  last  hmir  before  sunrise  on  that  day  as  aforesaid,  taking  [or,  '  destroying'] 
game,  contrary  to  the  form  of  tlie  statute  in  such  case  mjide  and  provided.  And 
tlie  said  A.  0.  was  thereupon  then  and  there,  by  the  said  P.  P.  and  J.  P., 
adjudged  for  his  said  last-mentioned  offence  to  be  imprisoned  in  the  house  of 
correction  at  ,  in  the  said  couMty,  and  there  kept  to  hard  labour  fcrr  tlie 

period  of  calendar  mmiths,  and  at  the  expiration  of  such  period  to  find 

sureties  by  recognizance,  himself  in  the  sum  of  201.,  and  two  sureties  in  the  sum 
of  101.  each,  or  one  surety  in  the  sum  of  201.,  conditioned  that  he  tlie  said  A.  0. 
should  not  so  offend  again  for  the  space  of  two  years  then  next  following,  and 
that  in  case  he  should  notfindsucli  sureties  as  last  aforesaid,  he  should  be  further 
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imprisoned  and  kepi  to  hard  labour  for  the  space  of  ows  year,  unless  such  sure-      22.  Fmins. 

ties  should  be  sooner  fouTid"].   And  the  jurors  aforesaid,  upon  their  oath  afore- 

said,  do  farther  present  that  the  said  A.  0.  afterwards,  and  after  he  had  been  so 
twice  convicted  as  aforesaid,  and  within  twelve  calendar  months  (see  ante,  p.  794) 
now  last  past,  to  wit,  between  tlie  expiration  of  the  first  hour  after  su/nset  on  the 
day  of  ,  in  the       year  of  the  reign  of  our  said  Lady  the  now  Queen, 

and  the  beginning  of  the  last  hour  before  sunrise  (a)  on  the  day  of  , 

in  the  year  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  about  the  hour 
of\twoof  the  clock  in  the  morning']  of  that  day,  with  force  and  arms,  at  tlm 
parish  of  ,  in  the  county  aforesaid,  did  unlawfully  enter  [ov,  "  was  un- 

lawfully upon"]  certain  other  land,  then  and  there  called  (6),  situate  in 

the  parish  aforesaid  and  county  aforesaid,  and  then  and  there  being  in  the  occu- 
pation of  0.  0.,  with  a  gun  ["  net,"  or,  "  a  certain  engine,  to  wit,  a  ,"  or, 
"a  certain  instrument,   to  wit,  a  "].  for  the  purpose  of  then  and  there, 

before  the  beginning  of  the  last  hour  before  sunrise  as  aforesaid,  taking  [or,  ' 
"  destroying"]  game,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided,  and  against  the  peace  of  owr  said   Lady  the  Queen,  her  crovm  and 


The  jurors  for  our  Lady  the  Queen,  upon  their  oath  present,  that  (60),  Indictment 
to  wit.  \  G.  O.,  before  the  commission  of  the  assault  liereinafter  meniioned,  to  on  the  9  Goo.  4, 
vM,  between  the  expiration  of  the  first  hour  after  sunset,  on  the  day  of  ,  anight  poa^er 
m  the  year  of  our  Lord  ,  and  the  beginning  of  the  last  hour  before  for  assaulting  a 

sunrise  on  the  day  of  ,  in  the  year  aforesaid,  to  wit,  on  the  day  and  party  authorised 

year  last  aforesaid,  about  the  hour  of  [two  of  the  clock  in  the  morning]  of  that  ^i^^\^  ™ 
day,  {ante,  p.  792),  at  theparish  aforesaid,  in  the  cotmiy  aforesaid,  wasunlaw- 
fully  upon  certain  land  in  the  parish  aforesaid  and  county  aforesaid,  then  and 
there  called  (d),  and  then  and  at  the  times  after  mentioned  in  tlie  occu- 

pation of  one  E.  F.,  of  &c.,  with  a  gun  \"  net,"  ibc,  (ante,  p.  827,  No.  57)], /or 
the  purpose  of  then  and  there,  before  the  beginning  of  the  last  hour  before  sunrise 
on  that  day  as  aforesaid,  taking  [or  "  destroying"]  game,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided ;  and  that  the  said  C.  D.  was 
then  and  there,  before^  the  beginning  of  the  last  hour  before  sunrise  on  that  day 
as  aforesaid,  in  the  said  Icmd,  foumd  committing  the  said  offence  by  one  S.  S., 
then  and  at  the  time  of  the  assault  [or,  "offering  of  violence"]  hereinafter  men- 
tioned the  servant  of  the  said  E.  P.  (e),  the  said  S.  S.  then  and  there,  and  at  the 
time  of  the  said  assault  [tba.];  having  lawful  authority  to  seize  and  apprehend 
the  said  CD.,*  a/iid  that  the  said  C.  D.  uiith  the  gwn  aforesaid  (/),  which  lie  the 
said  C.  D.  in  both  his  hands  then  and  there  held,  did  then  and  within  tvielve 
calendar  months  now  last  past,  and  there,  and  upon  the  said  land,  unlawfully 
assault  and  beat  the  said  S.  S.,  against  the  form  of  the  statute  in  such  case  made 
a-nd  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown,  and 
[Add  a  count  for  a  common  assault,  see  "  Assault."] 


[Commence  as  in  tlie  preceding  form  to  the  asterisk,  and  then  thus  :]  And  (61).  Indictment 
that  the  said  G.  D.  then  and  there  from  the  said  land  did  escape  into  certain  under  snmeeta- 
other  lamd  there  situate,  and  then  and  there  called  {g),  and  the  said  S.  S.  assJni^'^T^hen  im- 

did  then  and  there  pwrsue  the  said  G.  D.  inio  tlie  said  last-mentioned  land,  for  mediate  pursuit 
the  purpose  of  then  and  there  seizing  and  apprehending  him  the  said  G.  D.,  he  was  made  after 
t?ie  said  S.  S.  having  Oven  and  there  lawful  authority  as  aforesaid  so  to  do,  and  *^^  poacher. 


(a)  See  Rex  v.  Biley,  1  Leuiin's  (/)  The  words  of  the  statute  are, 
C.  C.  14:9  ;  and  per  Qurney,  B.,  in  "and  in  case  such  oii'ender  shall  as- 
Rex  V.  Penson,  Id.  164  ;  ante,  p.  792.  sanlt  or  offer  any  violence  with  any 

(b)  See  anie,  p.  813,  n.  (d).  gun,  cross-bow,  fire-arms,  bludgeon, 

(c)  See  ante,  p.  793.  stick,  club,  or  any  other  offensive 
(cZ)  See  ante,  p.  798.  weapon  whatsoever, "  &c.  (See  crnfe, 
(e)  Let  this  agree  with  the  fact.  p.   793).     Let  the  above  allegation 

See  by  whom  the  offender  must  be  agree  with  the  fact, 
found,  ante,  p.  795.  (g)  See  ante,  p.  798. 


830 


ffiame. 


22.  Forms. 


(62),  Indictment 
on  9  Geo.  4,  c.  69, 
s.  9,  against  three 
or  more  for  enter- 
ing land  in  the 
night  armed  for 
the  purpose  of 
taking  game  (a). 


(63).  Conviction 
on  24  &  25  Vict, 
c.  96,  s.  12,  for 
stealing,  &c.  deer 
in  inclosed  land, 
&o.  {ante,  p.  800). 


tliat  he  the  said  S.  S.  being  then  and  there  about  to  seize  a/nd  apprehend  the  said 
■  C.  D.  for  the  offence  aforesaid  upon  the  said  last-mentioned  lamd,  the  said  O.  D. 
with  the  gun  (foresaid  <Sce.    [Conclude  as  in  the  preceding  form].    [This  count 
may  be  joined  with  one  on  the  ninth  section,  ante,  p.  797.] 


The  jurors  for  owr  Lady  the  Queen,  upon  their  oath  present,  that 
to  wit.  \  A.  0.,  0.  D.,  and  E.  F.,  and  divers  other  evil  disposed  persons  (J)  to 
the  number  of  three  and  more,  to  tlie  jurors  aforesaid  imknovm,  together,  between 
the  expiration  of  the  first  hour  after  sunset  on  the  day  of  ,  in  the  year  of 
our  Lord  ,  and  the  beginning  of  tlie  last  7wur  before  sunrise  on  the  day  of 
in  the  year  aforesaid,  to  wit,  on  the  day  aiid  year  last  aforesaid,  aboiut  the 
hour  of  [two  of  the  clock  in.  the  morning']  of  that  day  (c),  at  the  parish  aforesaid, 
in  the  county  aforesaid,  the  said  (d)  being  then  and  there  before  the  beginning  of 
tlie  last  hour  before  sunrise  07i  that  day  as  aforesaid,  and  at  the  time  of  the  entry 
hereinafter  mentioned,  upon  the  land  hereinafter  Tnentioned  [or,  "  at  the  time 
the  said  A.  0.,  &c.  wereunlawfully  upon  the  land  hereinafter  mentioned,  as  here- 
inafter mentioned,"  (ante,  p.  797)],  armed  withagun,  ["  cross-bow,"  or,  "  with 
a  certain  firearm,  to  wit,  a  ,"  or,  "bludgeon,"  or,    "a  certain  offensive 

weapon,  to  wit,  a  "  (e)],  did  unlawfully  enter  (f)  [or,  "  were  unlawfully 

upon"]  certain  land  then  and  there  in  the  occupation  of  one  A.  B.,  then  and 
there  called  (g),  and  there  situate,  for  the  purpose  of  then  cmd  there,  and 

at  the  time  of  night  aforesaid,  taking  [or,  "  destroying"'\  game,  to  wit,  , 

against  the  form  of  the  statute  in  that  case  made  and  provided,  and  against  the 
peace  of  cfur  said  Lady  the  Queen,  her  crown  and  dignity,  [Add  other  counts 
as  the  case  may  suggest.] 


FORMS  RET-ATING  TO  DEER  STEALING,  &c. 

[Commencement  as  usual,  as  ante,  p.  812,  (No.  3)]— ore  tlie     day  of     ,  A.  r. 
,   at  the  parish  of  ,  i/n  the  county  of  ,  in  a  certain  inclosed 

land  (h),  thenand  there  called  ,  there  situate,  a/nd  then  in  the  occupation 

of  A.  B.  (i),  wherein  deer  had  been  and  then  were  usually  kept,  v/nlawfully, 
wilfully,  and  feloniously  did  course  (k)  one  deer,  of  the  value.,  to  wit,  of  51.,  the 
property  of  the  said  A.  B.,  then  and  there  and  in  the  said  enclosed  land  kept 
and  being,  against  the  form  of  the  statute  in  that  case  made  and  provided.  [And 
conclude  as  ante,  p.  812,  (No.  3),  to  the  end]. 


(64).  Indictment 
for  a  like  offence 
(ante,  p.  800). 


)      The  jurors  for  owr  Lady  the  Queen,  upon  tlieir  oath  present,  that 
to  wit.   \  C.  D.,  on  the  day  of  ,  in  the  year  of  our  Lord  ,  in 

certain  inclosed  land  in  tlie  parish  of  ,  in  the  county  of  (h),  in  the 

occupation  of  A.  3.,  wherein  deer  had  been,  and  then  were  usually  kept,  unlaw- 
fully, wilfully,  and  felonknisly  did  course  (k)  one  deer  of  the  value,  to  wit,  of  51., 
then  the  property  of  the  said  A.  B.,  then  a/nd  there  and  in  the  said  inclosed  land 
kept  and  being,  against  the  form  of  the  statute  in  such  case  made  and  prcwided, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity.  [Add 
other  counts  as  the  case  may  suggest.] 


ifio).  Conviction 
oil  the  same 
statute  for  killing. 


)      Be  it  remembered,  that  on,  &c.,  at  &c.,  C.  D.,  late  of  &c.  is  crni- 
to  wit.   \  victed  before  me,  J.  P.,  one  of  her  Majesty's  justices  of  the  peace  for  the 

(h)  The  words  of  the  act  are,  "in 
the  inclosed  part  of  any  forest,  chase, 
or  purlieu,  or  in  any  inclosed  land 
wherein  deer  shall  be  usually  kept." 
(Ante,  p.  800.)  Let  the  above  aver- 
ment agree  with  the  fact. 

(i)  See  ante,  p.  798. 

{k)  The  words  of  the  act  are,  "  un- 
lawfully and  wilfully  course,  hunt, 
snare  or  carry  away,  or  kill  or  wound, 
or  attempt  to  kill  and  wound."  (Ante, 
p.  800.)  Let  the  above  averment  agree 
with  the  fact. 


(a)  See  the  act,  ante,  p.  797. 

(b)  Or  if  other  persons  be  known, 
here  name  them,  thus,  "A.  B.  and 
0.  D.  and  divers, "  &o. 

(c)  See  ante,  p.  792. 

Id)  Some  of  the  party  must  be 
armed,  ante,  p.  798. 

(e)  See  ante,  p.  798. 

(/)  See  as  to  the  entering  and  being 
upon  the  land  being  several  offences, 
ante,  p.  797,  and  what  constitutes  an 
entry.  Id. 

(g)  See  ante,  p.  798. 


said  county,  for  that  the  said  O.  D.,  on  &c.,  at  tlie  parish  of         ,  in  the  county      22.  Forms, 
of  ,  in  a  certain  wninclosed  part  of  a  certain  forest  ["  chase"  ov  " pur- 


lieu"'] then  and  there  called         ,  {ante,  p.  800),  there  situate,  mie  deer  of  the  &<=;  deer  in  an 
value  of  40s.,   tlicn  there  and  then  in   the  said  vminelosed  part  of  the  sattZ  ™™J''^^'l  *™®^*> 
forest  ["  chase"  or  "parlieu"]  kept  and  being  in  the  said  uninclosed  part  of   °''°''" 
the  said  forest  [' '  chase  "  or  '  ^purlieu  "]  unlawfully  and  wilfully  did  course  (&), 
against  the  form  of  the  statute  in  that  case  made  a/nd  provided,  the  said  G.  D.  not 
having  before  the  committal  of  the  above  offence  as  aforesaid  been  convicted  of  any 
offence,  relating  to  deer,  for  which  a  pecimiary  penalty  is  by  the  said  statute  im- 
posed, I,  the  said  J.  P. ,  do  therefore  adjudge  the  said  0.  D. ,  for  his  said  offence, 
to  forfeit  and  pay  the  sum  of  [50Z.]  amd  also  to  pay  the  sum,  of        shillings*  (c) 
for  costs,  and  in  default  of  immediate  payment,  to  be  imprisoned  in  the 
[and  there  to  be  kept  to  hard  labour]  for  the  space  of       calendar  months,  unless 
tJis  said  sums  shall  be'  sooner  paid  j  and  I  direct  that  the  said  sum  of  501.  shall 
be  paid  to  A.  I.,  of       ,  one  of  the  overseers  of  the  poor  of  the  said  parish  of     , 
in  which  the  said  offerux  was  committed,  to  be  by  him  applied  according  to  the 
directions  of  tlie  statute  in  that  case  made  and  provided  ;  amd  I  order  that  tlie 
sum  of  shillings  for  costs  shall  be  paid  to         [the  complainant].     Given 

wider  my  hand  and  seal  the  day  aiid  year  first  above  mentioned.  J.  P. 


[Commencement  as  usual,  ante,  18]— ore  dec,  at  &c.,  in  a  certain  unin-  (66).  Commitment 
closed  part  of  a  certain  forest^"  chase"  ox  "  purlieu"],  then  and  tliere  called       ,  ™likas^tute  lor 
(see  ante,  p.  813,  n.  (d)  ),  there  situate,  one  deer,  of  the  value  of  iOs.,  then,  there  killing,  &c.  deer 
and  then  in  the  said  uninclosed  pa/rt  of  tlie  said  forest  ["chase  or,  "pv/rlieu  "]  in  an  uninclosed 
kept  and  being,  unlawfully,  viilfully,  and  feloniofosly  did  course  0),  against  fo'^«s*>  *"• 
the  form  of  the  statute  in  that  case  made  amd  provided,  he,  the  said  C.  D. ,  having 
been  previously,  to  wit,   on-  &c. ,  convicted  before  J.  P. ,  one  of  her  Majesty's 
justices  of  the  peace  in  amd  for  the  said  county,  of  having,  to  wit,  on  the 
day  of  ,  in  the  parish  aforesaid,  and  county  aforesaid,  in  the  said  unin- 

closed part  of  the  said  forest,  unlawfully  and  wilfully  coursed  {d)  a  certain  other 
deer,  [describing  the  facts  as  above].  And  you  the  said  keeper,  (Sic.  [as  usual, 
as  ante,  p.  817,  to  the  end]. 

[Commencement,  setting  out  the  conviction  to  the  words] — against  the  form  (67).  Indictment 
of  the  statute  in  such  case  made  and  provided  ;  and  the  said  J.  P.,  therefore  ^°~  ™°''  *  second 
adjudged  the  said  A.  0.,  for  his  said  offen,ce,  to  forfeit  and  pay  the  sum  of  [501.],  °  ™°°" 
and  cUso  to  pay  the  sum  of  ten  shillings  for  costs  ;  and  in  default  of  immediate 
payment,  to  be  imprisoned  in       ,  there  to  be  kept  to  hard  labour  for  the  space  of 
six  calendar  months,  unless  the  said  sums  should  be  sooner  paid  [following  the 
conviction].     And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fv/rther 
present,  that  the  said  A.  0.,  being  so  convicted  as  aforesaid,  afterwards,  on  the 
day  of  ,  in  the  year  aforesaid,  in  a  certain  uninclosed  part  of  the  said 

chase  ["forest"  or,  "purlieu^'],  situate  as  aforesaid,  one  other  fallow  deer,  of 
the  price  of  ids.,  then  there,  and  then  in  the  said  last-mentioned  uninclosed  part 
of  the  said  chase  ["forest"  or  "purlieu"]  kept  and  being,  unlawfully,  wilfully, 
wnd  feloniously  did  course  (d),  against  the  form  of  the  statute  in  such  case  mdde 
and  provided,  amd  against  the  peace  of  our  Lady  the  Queen,  her  crovm,  and 
dignity. 


tn  «,mV  (  '^'^  ^^  constable  or  ,  and  others  whom  this  may  concern.  (68).  Warrant  on 

zo  wii,  )  s  14  to  searcli 

Whereas,  A.  I.,  of  &c.,  hath  this  day  made  oath  before  me,  J.  B.,  esq.,  one  of 

{a)  Seethe  enactment,  ante,  p.  800.  be  paid  by  the  said  0.  D.  on  or  before 

The  act  gives  the  formal  parts  of  the  the  day  of  next ;  and  I  di- 

oonviction.     See  it,  post,V\\,.  "  Lar-  red  that  the  said  sum  of  [501.]  shall  be 

ceny,"  An  information  may  be  readily  paid,  d:c.   [and  conclude  as  in  the 

framed  from  this  form.  above  form  to  the  end]. 
(6)  See  note  (k),  ante,  830.  (d)  The  words  of  the  statute  are, 

(c)  If  time  be  given  for  the  pay-  ' '  course,  hunt,  snare,  or  carry  away, 

ment  of  the  penalty,  the  form  of  the  or  kill  or  wound,  or  attempt  to  kill 

conviction  may  be  the  same  as  above  or  wound."  (See  ante,  p.  800.)  Let  the 

to  the  *  and  then  thus  :   [for  costs ;  above  averment  agree  with  the  fact. 
and  I  order  that  the  said  sums  shall 


832 

22.  Forms. 

for  venison  or 
engines,  &c.  (o). 


ffiantc. 

lier  Majesty's  jtisiices  of  the  peace  in  and  for  the  said  county,  tJie  said  A .  I. 
-  heing  a  credible  witness  in  this  behalf,  that  he  the  said  A.  I.  hath  reasonable 
cause  to  siospect  and  doth  suspect  that  0,  D,  of  ,  in  tlie  same  comity, 

[labourer],  hath  in  his  possession  [or,  "on  his  premises,  situate  at  ,  and  with 
his  knowledge,"]  a  deer,  or  some  part  tliereof,  ["any  deer,  or  tlie  head,  skin,  or 
other  part  thereof,  or  any  snare,  or  engine,  for  the  taking  of  deer,"  are  the 
words  of  the  statute].  These  are,  tlmrefore,  in  the  name  of  our  Lady  the 
Queen,  to  authorise  and  require  you,  with  necessary  aid  and  proper  assistants  to 
enter  [in  the  day  time]  into  the  dwelling-Jiouse  and  premises  of  the  said  C.  D.,  at 
aforesaid,  in  the  county  aforesaid,  cmd  tJiere  diligently  to  sea/reh  for  the 
said  deer,  or  part  thereof,  and  if  the  said  deer,  or  any  part  thereof,  shall  be 
found  upon  search,  that  you  bring  the  same,  and  also  the  body  of  the  said  C.  D., 
before  me,  or  some  other  of  her  Majesty's  justices  of  the  peace  for  the  county  afore- 
said, to  be  disposed  of  and  dealt  withal  according  to  law.  Herein  fail  you  not. 
Given  under  my  hand  and  seal  at  ,  in  the  county  aforesaid,  this  day 

of  ,  A.D.' 

/.    P.    (L.    S.) 


SeS'^VforSot  \      ^^  ''''■  ^om^mbered,  tliat  on  &c.,  at         ,  in  tlie  county  of        ,  C.  D. 

accounting  for  *"  *"**•  )  *'  cmtvicted  before  me,  J.  P.,  one  of  her  Majesty's  justices  of  the  peace 

possession,  &c.  of  for  the  said  county,  for  that  hCj  the  said  C.  J). ,  on  ttc. ,  at  the  parish  of,  tfec. ,  had 
venison,  te.  (6)       j-,j  j^^g  possession  [or,  ' '  on  his  premises  at  aforesaid,  and  with  his  know- 

ledge"] apart  of  a  deer,  to  uyit,  [or,  "snare,"  ttc,  see  No.  68];  and  that 
ujion  the  said  part  of  the  said  deer  [or,  &c.,  see  No.  68]  being  found  in  the  pos- 
session [or,  "  mi  the  said  premises  "]  of  the  said  O.  D.  as  aforesaid,  by  virtue  of 
a  certain  search  warrant,  and  the  said  C.  D.  being  carried  before  me,  the  said 
J.  P. ,  now  liere  a^  such  justice  as  aforesaid,  tlie  said  0.  D.  doth  not  saJtisfy  me, 
the  said  J.  P.,  that  he  came  lawfully  by  the  said  part  of  the  said  deer,  [or  where 
a  snare  or -engine  for  taking  deer  has  been  found,  "that  he  hath  or  then  had  a 
lawful  occasion  for  such  snare  [or,  '  engine  '],  and  that  he  did  not  keep  tlie  same 
for  any  unlawful  purpose"],  MU  hath  altogether  failed  in  so  doing  against  the 
form  of  the  statute  in  that  case  made  and  provided;  and  7,  the  said  J.  P.,  ad- 
judge the  said  0.  D.  for  his  said  offence  to  forfeit  and  pay  the  sum  of  [201.],  and 
also  to  pay  the  sum  of  shillings*  {ante,  p.  812,  n.  (d)  )  (c)  for  costs,  and  in 

default  of  immediate  payment,  to  be  imprisoned  in  the  ,  [and  there  kept  to 

liard  labour],  for  the  space  of  calendar  months  (d),  unless  the  said  sums  shall 
be  sooner  paid ;  and  I  direct  that  the  said  sum,  of  [201.]  shall  be  paid  to  A .  I. 
of  aforesaid,  in  which  the  said  offence  was  committed,  to  be  by  him  applied 
according  to  tlie  directions  of  the  statute  in  that  case  made  and  provided :  and  I 
order  that  the  said  sum  of  shillings  for  costs  shall  be  paid  to         [the  com- 

plainant]. Given  under  my  hand  arid  seal  the  day  and  year  first  above  men- 
tioned. 

J.  P.  (l.  s.) 


(70).  Summons  on 
B.  14,  against 
person  through 


and  otliers  whom  this  may  concern. 


to  wit  r  ^^  '''^  constable  of 
Wliereas  lately,  upon  apart  of  a  deer,  to  wit,  ,  bei-ng  by  virtue  of  a  search 
■whose  hands  such  warrantfoundinthepossession[oT,  upon  "  tlie  premises"]  of  one  C.  D.,  at  ,  in 
passed(e™^^  '^  ^^''  coMwi?/  aforesaid,  and  the  said  0.  D.  being  thereupon  hrmight  before  me  J.  P., 
one  of  her  Majesty's  justices  of  the  peace  for  tlie  county  aforesaid,  Iwas  informed 
and  given  to  understand  that  E.  F.,  of  ,  in  tlie  county  aforesaid,  [labourer], 
had  hadrpossession  thereof,  [ ' '  the  person  from  whom  the  same  shall  have  been  first 
received,  or  who  shall  have  had  possession  thereof  "].  These  are,  therefore,  to 
require  you  forthwith  to  summon  the  said  E.  F.  to  appear  before  me,  at 


{a)  See  the  act,  ante,  p.  800. 

(6)  The  act  prescribes  the  formal 
parts  of  this  conviction. 

(c)  If  time  be  given  for  payment 
of  the  penalty,  &c.  the  form  of  the 
conviction  may  be  the  same  as  tlie 
above  to  tlie*  and  then  thus  [for 
costs :  and  I  order  that  the  said  sums 


shall  be  paid  by  the  said  C.  D.  on  or 
before  tlie  day  of  next,  and 

in  default  of  payment  ore  tliat  day  to 
be  imprisoned,  &c.]  Conclude  as  in 
the  above  form  to  the  end. 

(d)  See  the  14th  sect.,  ante,  p.  800. 

(e)  See  ante,  p.  800. 


ffiamc,  833 

in  the  said  county,  mi  d-c,  at  the  hour  of,  <i;c,,  o'clock  in  the  foreiiomi  of  the      22,  Forms. 

same  day,  to  answer  to  the  said  information,  and  to  satisfy  me  that  he  hath 

eorm  lawfully  by  the  said  part  of  the  said  deer,  and  to  be  further  dealt  with 
according  to  law;  and  be  you  then  there,  to  certify  what  you  shall  have  donx.  vn 
the  premises.     Herein  fail  you  not.     Given  under  my  hand  and  seal  this 
day  of  ,  in  the  year  of  our  Lord 

J.  P.  (L.  S.) 


)  Be  it  remembered,  that  on  &c.,  at  iScc,  E.  F.  is  convicted  before  me,  Pl)-  Convictioii 
to  wii.  )  J.  P.,  one  of  her  Majesty's  justices  of  the  peace  for  the  said  cmi/nty,  for  ^^^"^W' 
that  on  tUc,  at  &c.,  0.  D.,  late  of  &c.,  had  in  his  possession  [or,  "on  his  pre- 
mises, at  iSec. ,  and  mth  his  knowledge  "]  a  part  of  a  deer,  to  wit,  ,  and  upon 
the  said  parrt  being  found  in  his  possession  [or,  ' '  said  premises  "]  as  aforesaid,  by 
virtue  of  a  search  warrant,  the  said  0.  D.  was  on  &c.,  at  iSse,,  brought  before  me, 
the  said  justice,  and  was  required  by  me  to  satisfy  me  that  he  came  lawfully  by 
such  part  nf  the  said  deer,  when  he  then  and  there  satisfied  me  he  had  come  law- 
fully by  the  same,  and  he  wasKnot  nor  is  liable  to  conviction  U7ider  the  statute  in 
that  case  made  and  provided  ;  and  I,  the  said  J.  P.,  was  then  and  there  informed 
and  given  to  understand  thai  the  said  E.  F.,  of  dec,  had  had  possesiion  thereof; 
and  thereupon  I,  the  said  justice,  then  and  there  duly  summoned  the  said  E.  F. 
to  appear  before  me  on  <fcc.,  at  die,  for  the  discovery  of  the  party  who  actually 
Jailed  or  stole  the  said  deer,  to  satisfy  me  that  he  had  come  lawfully  by  the  said 
part  of  the  said  deer,  and  to  be  further  dealt  with  according  to  law;  and  also  for 
that  the  said  E.  F.,  on  <fcc.,  at  &c.,  had  possession  of  the  said  part  of  the  said 
deer,  and  that  the  said  E.  P.,  although  duly  summoned  by  me,  as  such  justice  as 
aforesaid,  hath  not  appeared  before  me,  or  satisfied  me  that  he  cam^e  lawfully  by  the 
said  part  of  the  said  deer  [or,  ' '  that  the  said  E.  P.  now  appeareth  before  mc, 
having  been  duly  summoned  for  that  purpose,  but  doth  not  satisfy  me,  the  said 
J.  P.,  that  he  came  lawfully  by  the  said  part  of  the  said  deer"],  against  the 
form  of  the  statute  in  that  case  made  and  provided ;  a/ivd  I,  the  said  J.  P. ,  ad- 
judge the  said  E.  P.  for  his  said  offence  to  forfeit  and  pay  the  sum  of,  (&c.  [Con- 
clude as  ill  form  (No.  69),  ante,  p.  832.]  (6). 

/.  P.  (L.  s.) 

)      Be  it  remembered,  that  on,  dc,  at  ,  in  the  county  of  ,  (72).  Conviction 

to  icit.  \  C.  D.  is  convicted  before  me,  J.  P.,  one  of  her  Majesty's  justices  of  the  on  24  &,  25  Vict. 
peace  for  the  county  aforesaid,  for  that  he,  the  said  0.  D.,  on  <fcc.,  at  the  parish  JetMns  snareTto 
of  &c, ,  in  a  part  of  a  certain  forest,  then  and  there  called  (c),  {see  ante,  take  deer. 

p.821,  n.  {a)),  there  situate,  unlawfully  and  wilfiilly  did  set\_av,  "use"]  a  certain 
snare,  [or,  "engine,"]  called  a  ,  for  the  purpose  of  taking  [or,  "killing"] 

deer,  against  the  form  of  the  statute  in  that  case  m,ade  and  provided  ;  and  I,  the  . 

said  J.  P. ,  adjudge  the  said  0.  D.  for  his  said  offence  to  forfeit  and  pay  the  sum 
of  [201.],  and  also  to  pay  the  sximof  shillings*  {d)  for  costs,  and  in  default 

of  immediate  payment,  to  be  imprisoned  in  the  (e),  [and  there  kept  to  hard 

labour],  for  the  space  of  calendar  montlis  (/),  unless  the  said  sums  shall  be 

sooner  paid  ;'  and  I  direct  that  the  said  sum  of  [20Z.]  shall  be  paid  to  A.  I.  (g), 


(a)  See  ante,  p.  787.  The  act  pre-  conviction  may  be  the  same  as  the 
scribes  the  formal  parts  of  the  con-  above  to  the  *  and  then  thus  [for 
viction.  costs  ;  and  I  order  that  the  said  sunu 

(b)  See  preceding  page,  n.  (c).  shall  be  paid  by  the  said  C.  D.  on  or 

(c)  The  words  of  tlie  enactment  are,       before  the day  of next ;  and 

"  in  any  part  of  any  forest,  chase,  or  m  default  of  payment  on  that  day  to 

purlieu,  whether  such  part  be   in-  be  imprisoned,  ct-c]     Conclude  as  in 

closed  or  not ;  or  in  any  fence  or  bank  the  above  form  to  the  end. 

dividing  the  same  from  any  land  ad-  (e)  The    house    of   correction,    or 

joining;    or    in    any   inclosed    land  county  gaol  for  the  county  where  the 

where  deer  shall  be  usually  kept."  offence  was   committed.     (See  ante, 

(See  ante,  p.  800.)   Let  the  conviction  789). 

agree  with  the  circumstances  of  the  (/)   See  the  15th  sect.,   ante,  p. 

case.  801. 

(d)  If  time  be  given  for  payment  {g)  See  the  14th  sect.,  ante,  p.  800. 
of  the  penalty,  &c.  the  form  of  the 
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of,  ,  mie  of  tlie  overseers  of  the  poor  of  the  parish  of  ,  aforesaid,  iip 

■  which  the  said  ofihwev)as  committed,  to  le  hy  him  applied  aeeordimg  to  thedirec- 
timis  of  the  statute  m  that  case  made  and  provided  ;  and  I  order  that  the  said 
mm  of  shillings  for  costs  shall  be  pai^l  to  ,  [the  complainant].    Cfiven 

under  my  hand  and  seal  the  day  and  year  first  above  mentioned,, 

J.  P.  (l.  s.) 


(73).  Conviction 
on  same  section 
for  pullinpT  down 
park  fences,  &c. 


Be  it  remembered,  that  on,  &c.,  at,  &c.,  C.  B.,  late  of  (Sic.,  is  con- 
to  wit.  \  victed  before  me,  J.  P.,  one  of  her  Majesty's  jiistices  of  the  peace  for  the 
county  aforesaid,  for  thai  he  the  said  C.  D.,  on  <fcc.,  at  the  parish  of  <bc.,  a 
part,  to  wit,  twenty  feet  oftlie  fence  of  certain  land  then  and  there  called  , 

tlien  in  the  occupation  of  one  A.  B.  (see  ante,  pp.  775—79,  there  situate,  wherein 
deer  were  then  and. at  tlie  time  of  the  destruction  hereafter  mentioned  of  the  said 
part  of  this  said  fetice  kept,  unlawfully  and  wilfully  did  destroy,  against  the 
form  of  the  statute  in  that  case  made  aiid  provided  :  and  I  the  said  J.  P.  do 
therefore  adjudge  the  said  C.  D.  for  his  said  offence  to  forfeit  aiul  pay,  &c.,  [as 
in  last  precedent  to  the  end],  , 

(74).  Commitment  [Commencement  as  usual,  «mfe,  "  (SjmOTitoerei!. "  The  statement  of  offence 
on  24  &  2.5  Vict.  in  this  case  liiay  easily  be  framed  from  the  next  form.] — And  you  the  said 
o.  9S  s.  16,  for  Jceeper,  &c.  [as  usual,  as  ante,  p.  817,  to  the  end.]  (See,  as  to  commitments  in 
S"keeper  W.''     general,  ante,  tit.  "  Cmnmitrruint.") 


(75).  Indictment 
for  a  like  of- 
fence (a). 


I      The  jurors  for  our  Lady  the  Queen  upon  their  oath  present,  thai 
to  wit.  \  A.  0.,  077,  the  day  of  ,  in  the  year  of  our  Lord  , 

into  certain  inclosed  land,  in  the  parish  of  ,  aiid  the  cowniy  of  ,  [or, 

"inio  a' certain  inclosed"  or,  "uninclosed"  "forest,"  " chase,"  or,  "purlieu"], 
then  m  tlis  oceupation  of  A.  B.,  aiid  there  situate  (b),  wherein  deer  liad  been  g/nd 
then  were  usually  Tcept,  unlawfully  did  enter  with  intent  then  and  there  and  in 
the  said  inclosed  land  [according  to  the  fact]  wnlawfully  and  feloniously,  {q)  to 
hunt  (d)  deer ;  and  that  T.  T.  then,  and  at  tJie  time  of  the  demand,  hereafter 
mentioned,  and  tliere  being  a  person  intrusted  with  the  care  of  the  said  deer  (e) 
then  and  there  being,  and  then  in  the  said  inclosed  land  being  [as  the  case  may 
he]  then  and  there  and  m  the  said  enclosed  land  [according  to  the  fact],  after 
the  said  A.  0.  had  so  entered  into  the  sadd  inclosed  land  [as  the  case  maybe]  as 
aforesaid,  and  whilst  he  tJie  said  A.  0.  was  and  remained  in  the  said  inclosed 
land  [as  the  case  may  be],  which  he  had  so  entered  for  the  purpose  aforesaid, 
did  la^vfully  and  duly  demand  of  am,d  from  the  said  A.  0.  a  certain  gum  (/) 
which  lie  the  said  A.  0.  then,  and  at  the  time  of  tlie  said  demand,  and  there, 
and  in  the  said  inclosed  land  ["  chase,"  d-c,  according  to  the  fact],  h/id  in  his 
possession  (g),  and  did  then  and  there  and  in  the  said  inclosed  Zamii  [according 
to  the  fact  {hy],  the  said  A .  0.  failing  to  deliver  up  after  sxwh  demamd  as  afore- 
said the  said  gun  ["dog,"  &c.,  according  to  the  fact],  and  altogether  refusing 
so  to  do,  attempt  to  seize  amd  take  the  said  gun  ["dog,"  tic,  according  to  the 
tact]  for  the  use  of  the  said  A.  S.,  then  the  owner  of  t/m  said  deer,  as  he  law- 
fully might  for  the  cause  aforesaid  ;  and  that  the  said  A.  0.  then  and  tliere  and 


(a)  See  tfie  enactment,  ante,  p.  801. 
(6)  See  ante,  p.  775. 

(c )  If  the  defendant  entered  into  a 
forest,  chase,  or  purlieu  not  inclosed, 
omit  the  word  "fcloniotisly." 

(d)  The  words  of  the  act  are,  "hunt, 
course,  wound,  kill,  snare,  or  cany 
away  any  deer."  (See  ante,  p.  800.) 
The  indictment  should  agree  with 
the  fact. 

(e)  ' '  Eveiy  person  intrusted  with 
the  care  of  such  deer,  and  for  any  of 
his  assistants,  whether  in  his  pre- 
sence or  not,"  are  the  words  of  the 
act.  (See  a™fe,  p.  801.)  This  aver- 
ment .should  be  stated  according  to 


the  fact. 

(/)  The  words  of  the  act  are,  "  gun, 
firearms,  snare,  or  engine  in  his  pos- 
session, and  any  dog  there  brought 
for  hunting,  coursing,  or  killing  deer." 
(See  ante,  p.  801.)  Let  this  averment 
agree  with  the  fact. 

(g)  If  it  was  a  dog  that  was  de- 
manded here,  instead  of  stating  "had 
in  his  possession, ' '  state,  ' '  brought  for 
hunting, "  "  coursing, "  or,  "  kUUng 
deer,"  [according  to  the  fact]. 

(h)  See  ante,  p.  801,  as  to  seizing 
the  gun,  &c.  in  some  other  place, 
upon  pursuit  made. 
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m  tJie  said  inclosed  land  [according  to  the  fact],  loith  force  and  arms,  in  aiid      22.  Forms. 

upon  the  said  T.  T. ,  then  and  tliere,  and  at  the  time  of  the  beating  [or,  ' '  wound-  

img  "]  next  hereafter  mentioned,  ieing  a  person  intruded  with  the  care  of  the  said 
deer  within  the  said  inclosed  lands  [according  to  the  fact]  as  aforesaid,  and  then 
and  there,  and  at  the  time  of  the  beating  [or,  "ivownding  "]  next  hereafter  men- 
tioned, being  in  the  due  execution  of  his  duty  as  aforesaid,  and  of  tlie  powers 
given  to  him  in  that  behalf  by  the  statute  in  that  case  made  and  provided,  un- 
lawfully aiid  feloniously  did  make  an  assault,  and  him  the  said  T.  T.  unlaw- 
fully amd  feloniously  did  beat  [or,  "  wom«£?"],  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  oxi/r  said  Lady  the 
Queen,  her  crown  and  dignity.  [2nd  count.  ]  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  A.  0.,  on  the  day  aforesaid, 
and  year  .aforesaid,  uiith  force  and  arins,  at  the  parish  aforesaid,  in  the  county 
.aforesaid,  in  and  upon  the  said  T.  T.,  the  said  T.  T.  then  and  tliere,  and  at  the 
time  of  the  assault  and  beating  [or,  ' '  wounding  "]  hereafter  mentioned,  being  a 
person,  intrusted  with  the  care  of  deer  in  certain  other  inclosed  land  [according 
to  the  fact],  then  and  there  in  tlie  occupation  of  ,  and  as  aforesaid  situate, 

wherein  deer  had  been  and  then  were  usually  kept,  and  then  and  there,  and  at 
the  time  of  the  said  assault  and  beating  [or,  "  wounding  "^  being  in  the  due 
execution  of  the  powers  given  to  him  in  thcut  behalf  by  an  act  of  Parliament  made 
and  passed  in  the  eighth  year  of  the  reign  of  his  late  Majesty  King  George  the 
Fourth,  intituled  "An  act  for  consolidating  andanwnding  the  laws  in  England 
relative  to  larceny  and  other  offences  connected  therewith,"  unlawfully  and 
feloniously  did  make  an  assault,  and  him  the  said  T.  T,  then  and  there  unlaw- 
fully and  feloniously  did  beat  [or,  "  wound  "]  ;  against  the  form,  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity.^  .' ' '  \'     '    .'.'  '  ' 


FORMS  RELATING  TO  HARE  OR  CONEY  STEALING. 

[Commencement  as  usual,  as  ante,  ,p.  817]  on  c&c,  in  the  night-time,  to  wit,  ^''"^oi^'S^v'"^™' 
about  the  hour  of  eleven  o'clock  in  the  night  of  the  same  day,  at  &c. ,  in  a  certain  „  gg  ^  ^j  for 
warren  [or,  ^' gro<und'"'\  of  A.  £.,  then  and  there  called  and  there  situate,  killing,  &o.  hares 

then  and  at  •tlie  time  of  the  killing  [or,  "  taking  "1  hereafter  mentioned  of  the  or  ">ni?s  in  the 
conies  [or,-  "  hares  "]  lastly  liereafter  mentioned,  lawfully  used  for  the.  breeding  mgM-time  (a), 
[oi-,  "keeping"]  of  conies  [or,   "hares"]  five  conies  [or,   "hares"],  then  and 
there  in  the  said  warren  and  ground  unlawfully  and  wilfully  did  take  [or, 
"kill "],  agaiiist  the  form  of  the  statute  in  that  case  made  aiid  provided.     And 
you  the  said  keeper,  cfce.     [As  usual,  as  ante,  p., 817,  to  the  end.] 


)      The  jurors  for  our  lady  the  Queen  upon  their  oath  present,  that  0.  D.,  0'7).  Indictment 
to  veit.  )  on  the  day  of  ;  in  tlie  year  of  the  reign  of  our  lady 

the  now  Queen  Victoria,  in  the  night-time,  that  is  to  say,  about  the  hour  of  eleven 
o'clock  in  the  night  of  the  said  day,  at  the  parish  aforesaid,  in  the  county  afore- 
said, in  a  certain  warren  [or,  "  ground"]  of  A.'  B.,  then  and  there  called  (b), 
and  there  situate,  then  aiid  at  the  time  of  the  talcing  [or,  "killing"]  here- 
after mentioned  of  the  conies  [or,  "  hares  "]  lastly  liereafter  mentioned,  lawfully 
vsed  for  the  breeding  [or,  "  keeping"]  of  conies  [ot,  "hares"]  two  conies  [or 
" hares"]  then  cmd'there- being  found- then  amd  there  in  tlie  said  warren  [or, 
"ground,"]  unlawfully  and  wilfully  did  take  [or,  "kill"],  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  said, 
lady  the  Queen,,  her  crown  and  dignity.  [Add  other  counts  as  the  case  may- 
suggest.] 

\     Be  it  remembered,  that  on  iSce.,  at  ,  in  the  county  of  ,  J^^'j/^^j'v^" 

to  wit.  }  0.  B.  is  convicted  before  me,  J.  P.,  one  of  her  Majesty's  justices  of  the  ^  gg^  g  {^^  f^j. ' 
peace  for  the  said  county,  for  that  he  the  said  0.  D.,  on  &c.,  in  the  day-time  of  taking  hares  or 
the  said  day,  to  wit,  about  the  hour  of  [six]  of  the  clock  in  the  morning  of  the  conies  in  breeding 
same  day,  at  &c. ,  in  a  certain  warren  [or,  ' '  ground  "]  then  in  the  occupation  of  f'ay^timVw! 

{a}  See  ante,  p.  792.  The  act  prescribes  the  formal  parts  of 

(b)  See  ante,  p.  775.  the  conviction. 

(c)  See  the  enactment,  ante,  p.  801. 
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22    Forms       oiie  A.  B.,  then  and  th/in  called  (a),  and  there  situate,  tlien  and  at  the  tiTne  of  *■' 

- — '- '■ —  the  taking  [or,  •'killing"]  hereafter  mentioned  of  the  conies  [or,  "hares"]  lastly 

hereafter  mentioned,  lawfully  used  for  the  breeding  [or,  "keeping  'J  of  conies 
[or,  "hares"]  five  conies  [or,  "hares"]  then  and  there  being  found  then 
and  there  and  in  the  said  warren  [or,  "ground,"]  unlawfully  and  wilfully  did 
take  [or,  "hill"]  against  the  form  of  the  statute  in  that  case  made  and  provided. 
And  I,  the  said  J.  P.,  adjudge  the  said  C.  D.  for  his  said  offence,  to  forfeit  and 
pay  the  mm  of  pounds,  and  also  to  pay  the  sum  of  shillings*  {b)  for 

costs,  and  in  default  of  immediate  payment  to  be  imprisoned  in  the  house 
of  correction  [or,  "county  gaol"]  of  the  said  county,  and  there  kept  to  hard 
labmir  for  the  space  of  calendar  nwiUhs,  unless  the  said  sums   shall 

be  sooner  paid :  and  I  direct  that  the  said  sum  of  pounds  shall  be  paid  (c) 

to  E.  F.,  one  of  the  overseers  of  the  poor  of  the  said  parish  of  ,  in  which 

the  said  offence  was  committed,  to  be  by  him  applied  according  to  the  directions 
of  the  statute  in  that  case  made  and  provided :  and  I  order  that  tJie  sum  of 
shillings  for  costs  be  paid  to  [the  oomplainant].      Given  under  my  liand 

and  seal  the  day  and  year  first  above  mentioned.  J.  P.  (l.  s.) 


(79).  The  like,  for 
setting  snares  for 
taking  hares  or 
conies  in  warrens 
or  breeding 
gi'ounds. 


[The  commencement  may  be  framed  from  the  preceding  form  (No.  78)— 
unlawfully  and  wilfully  did  set  a  snare  for  the  taking  of  conies,  for  the  purpose 
and  with  the  intent  to  take  conies  in  the  said  warren  [or,  " ground,"^  agaimt 
the  form  of  ffis  statute  in  that  case  made  and  provided  ;  and  I,  the  said  J.  P., 
do  therefore  adjudge  &c.  [as  in  the  last  form  to  the  end]. 


rOEMS  RELATING  TO  PIGEONS. 


(80),  Conviction  on  1      Fe  it  rememhered,  that  on  &c.,  at  ,  in  the  county  of  , 

7  &  8  Geo.  4,  c.  29,  to  toit.  JO.  D.  is  convicted  before  me  J.  P.,  esquire,  one  of  her  Majesty's  justices 
s.  33,  for  killing  a  qf  the  peace  for  the  said  county,  for  that  he  the  said  0.  D.,  on  &c.,  at  &c.,  one 
ouse-pigeon  (<Z).  ■j^^y^g^.pig^fy^^  ^f  the  value  of  [sixpence],  then  the  property  of  A.  B.,  of  &c.,  then 
and  there  being  found,  unlawfully  and  wilfully,  but  not  feloniously,  did  kill 
["wound  "or,  "  take  "]  against  the  form  of  the  statute  in  thai  case  made  amd 
provided.  And  I,  the  said  J.  P.,  adjudge  the  said  0.  D.  for  his  said  offence, 
to  forfeit  and  pay  the  sum  of  [two]  pou/nds,  over  and  above  the  value  of  the  said 
pigeon  so  killed  and  taken  as  aforesaid,  and  the  further  sum  of  [sixpence],  being 
the  value  of  the  said  pigeon,  and  also  to  pay  tlie  sum  of  shillings  *  (b)  for 

costs  ;  and  in  default  of  immediate  payment  of  the  said  sums,  to  be  imprisoned 
in  the  [and  there  kept  to  hard  labour]  for  the  space  of  (ej  calendar 

months,  unless  the  said  sums  be  sooner  paid;  and  I  direct  that  the  said  sum  of 
[tu>o]  pounds  shall  be  paid  to  A.  J.,  of  aforesaid,  in  which  the  said  offence 

was  committed,  to  be  by  him  applied  according  to  the  directions  of  the  staivie  in 
that  case  made  and  provided,  and  that  the  said  sum  of  [sixpence]  shall  be'paid 
to  the  said  A.  B.  [or,  if  he  have  been  examined  in  proof  of  the  offence, 
then  thus :  "also  to  the  said  A.  J.,  A.  B.  the  owner  of  the  said  pigeon,  having 
been  examined  in  proof  of  the  offence  aforesaid;"]  and  I  order  that  the  said 
svmi  of  shillings  for  costs  shall  be  paid  to  [the  complainant].   Qiven 

under  my  hand  and  seal  the  day  and  year  first  above  mentioned. 

J.  P.  (l.  s.) 


(a)  Give  the  warren  or  ground  some 
description.     (See  ante,  p.  775.) 

(6)  If  time  be  given  for  payment 
of  the  penalty,  &c.,  the  form  of  the 
conviction  may  be  the  same  as  the 
above,  to  the  *,  and  then  thus  [for 
costs  ;  and  I  order  that  the  said  sums 
shall  be  paid  by  the  said  C.  D.  on  or 
before  the day  of nevA  ;  and 


in  default  of  payment  on  thai  day  to 
be  imprisoned,  cfcc]  Conclude  as  in 
the  above  form  to  the  end. 

(c)  See  to  whom  the  penalty  is  to 
be  paid,  aiite,  p.  788. 

(d)  See  the  enactment,  ante,  p.  806. 
(c)  See  the  24  &  25  Vipt.  c.  96,  s.  23, 

ante,  p.  806. 
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1.  Gaming  m 


Santitts  antr  ilotterteiS* 

As  to  the  duties  on  cards,  see  "  Cards." 
As  to  horse-races,  see"^osi,  "  Horses  and  Horse-racing." 

Herein  of, 

I.  Oaming  in  General,  p.  837. 

18  Geo.  2,  c.  34  ;  5  Geo.  4,  c.  83  ;  5  &  6  Will.  4,  c.  41  ;  8  &  9 
Vict.  c.  109  ;  16  &  17  Vict.  c.  119  ;  17  &  18  Vict.  c.  38 ;  31  &  32 
Vict.  c.  52. 

II.  Keeping  or  Haunting  Oaming  Houses,  p.  851. 

33  Hen.  8,  c.  9  ;  31  Eliz.  c.  5  ;  2  Geo.  2,  c.  28 ;  18  Geo.  2,  c.  34  ; 
25  Geo.  2,  c.  36  ;  68  Geo.  3,  o.  70  ;  3  Geo.  4,  c.  114. 

III.  Lotteries  and  Little  Goes,  and  Foreign  Lotteries,  p.  853. 

10  &  11  Will.  3,  c.  17  ;  9  Ann.  c.  6  ;  10  Ann.  c.  26  ;  8  Geo.  1,  c.  2  ; 
9  Geo.  1,  c.  19  ;  6  Geo.  2,  c.  35  ;  12  Geo.  2,  c.  28  ;  13  Geo.  2, 
c.  19  ;  42  Geo.  3,  o.  119  ;  6  &  7  Will.  4,  c.  66  ;  8  &  9  Vict,  o.  74. 

lY.  Forms,  p.  861. 


I.  ©faming  in  CKennal. 

Mr.  Dalion  says,  that  playing  at  cards  and  dice,  and  the  like,  are  not  GambUng  not  an 
prohibited  by  the  common  law;  neither  are  they  roato  in  se  of  their  °s«"^<'«**'"'™™°° 
own  nature,  but  only  prohibited  by  statute.     {Dalt.  c.  46.)     But  there  ujjjjgg  ^,_  f^aud 
must  be  no  cheating ;  (see  Da  Gosta  y.  Jones,  Cowp.  729 ;  Sherhwn  v.  ' 

Colebach,  2  Vent.  175;)  and  the  plajdng  must,  it  seems,  be  innocently 
and  moderately.     {Bac.  Ah.  Gaming,  (A).     And  see  per  Abbott,  0.  J.,  orexcesaive. 
in  B.  Y.  Rosier,  \  B.  &  O.  2T2.) 

Keeping  a  common  gaming-house  is  a  misdemeanor.     (iJ.  v.  Rosier,  Keeping  a  gaming- 
\B.&G.  272.)  ^°'^^- 

Cock-fighting  is  illegal  and  indictable  at  common  law.  {Bac.  Ah.  Cock-fighting. 
Gaming,  (A) ;  3  Keb.  463,  510).  And  by  5  &  6  Will.  4,  c.  59,  s.  3, 
keeping  or  using  a  room,  &c.  for  cocking,  is  illegal,  and  a  penalty  of 
61.,  nor  less  than  10«.,  for  each  day,  maybe  inflicted.  (See  "Cattle  and 
Animals,  Treatment  of ."  There  are  also  provisions  against  this  offence 
in  the  Metropolitan  Police  Acts.) 

There  are  many  statutes  for  the  restraining  of  gaming.     The  first  Statutes  against 
statute  which  prohibited  any  sort  of  games  and  diversions  was  the  12 
Eic.  2,  c.  6,  repealed  by  7  Jac.  1.  o.  28.     It  applied  only  to  servants, 
labourers,  and  artificers.     The  games  prohibited  were  tennis,  or  foot- 
ball, quoits,  dice,  casting  of  stone  kails,  and  other  such  importune  games. 
[Bac.  Ab.  Gaming,  (B.).)     Also  by  the  33  Hen.  8,  o.  9,  the  principal  f^/^Ijf °tf  ™^i 
enactments  of  which  are  directed  against  the  keeping  or  haunting  of  bited  gaming.'' 
gaming-houses,  artificers,  apprentices,  and   servants  are  prohibited, 
under  penalties  against  gaming.     (See  the  enactments,  post,  p.  852.) 

The  principal  statutes  now  in  force,  restraining  gaming,  are  the 
18  Geo.  2,  c.  34;  8  &  9  Vict.  c.  109;  16  &  17  Vict.  c.  119 ;  17  &  IS  Vict. 
c.  38 ;  31  &  32  Vict.  c.  52,  which  we  shall  now  notice.  The  statutes 
for  putting  down  gaming-houses  will  be  found  in  the  next  section  of 
this  title,  p.  851. 

In  the  last  edition  of  this  work  many  authorities  were  cited  as  to 
the  interpretation  of  the  statutes  of  Car.  2  and  Anne,  but  as  those 
statutes  are  now  repealed,  it  has  not  been  thought  necessary  to  reprint 
them. 

The  12  Goo.  2,  c.  28,  s.  2,  and  13  Geo.  2,  c.  19,  s.  9,  contain  provi- 
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12  Goo.  2,  o.  28, 
and  IS  Geo.  2, 
0.  19. 

Certain  games  de- 
clared of  them- 
selves illegal. 

12  Geo.  2,  e.  34. 
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sions  declaring  certain  games,  viz.  the  games  of  tte  ace  of  hearts, 
pharaoh,  basset,  and  hazard,  and  the  game  of  passage,  and  other  games 
therein  to  be  illegal,  and  impose  penalties  for  gaming,  &c.  at  them ; 
but  as  the  principal  provisions  of  these  enactments  are  directed  against 
lotteries,  they  -will  be  found  fully  noticed  under  the  3rd  sect,  of  this 
title  relating  to  lotteries,  post,  p.  853. 

By  the  18  Geo.  2,  c.  34,  intituled  "An  act  to  explain,  amend,  and 
make  more  effectual  the  laws  in  being,  to  prevent  excessive  and  de- 
ceitful gaming,  and  to  restrain  and  prevent  the  excessive  increase  of 
horse  races,"  sect.  1,  after  reciting  that  notwithstanding  the  many 
good  and  wholesome  laws  now  in  being,  for  preventing  excessive  and 
deceitful  gaming,  many  persons  of  ill  fame  and  reputation  who  have 
no  visible  means  of  subsistence,  do  keep  houses,  rooms,  and  other 
places  for  playing,  and  do  permit  persons  therein  to  play  at  cards,  dice, 
and  other  devices  for  large  sums  of  money,  by  means  whereof  divers 
young  and  unwary  persons  and  others  are  drawn  in  to  lose  the  greatest 
part  and  sometimes  all  their  substance;  and  it  frequently  happens 
they  are  thereby  reduced  to  the- utmost  necessities  and  betake  them- 
selves to  the  most  wicked  courses,  which  end  in  their  utter  ruin :  and 
whereas  a  certain  pernicious  game  called  roulet  or  roly-poly  is  daily 
practised,  and  the  laws  now  in  being  have  by  experience  been  found 
ineffectual  to  put  a  stop  to  such  pernicious  practices  :  for  remedy 
whereof  it  is  enacted,  that  no  person  or  persons  of  what  condition  soever 
shall  keep  any  house,  room  or  place  for  playing,  or  permit  or  suffer  any 
person  or  persons  whatsoever  within  any  such  house,  room  or  place  to 
play  at  the  said  game  of  roulet,  otherwise  roly-poly,  or  at  any  other 
game  with  cards  or  dice  already  prohibited  by  the  laws  of  this  realm  ; 
and  in  case  any  person  or  persons  whatsoever  shall  keep  any  such 
house,  room  or  place  for  playing,  or  permit  or  suffer  any  person  or 
persons  as  aforesaid  to  play  at  the  said  game  of  roulet,  otherwise  roly- 
poly,  or  at  any  other  game  with  cards  or  dice  already  prohibited  by 
law,  such  person  or  persons  so  offending  shall  incur  the  pains  and 
penalties  and  be  liable  to  such  prosecution  as  is  directed  in  and  by  an 
act  made  in  the  12th  year  of  his  present  Majesty,  intituled  "  An  act 
for  the  more  effectual  preventing  excessive  and  deceitful  gaming." 

Sect.  2.  If  any  person  or  persons  whatsoever  shall,  after  the  said 
24th  of  June,  1745,  play  at  the  said  game  of  roulet,  otherwise  roly- 
poly,  or  at  any  game  or  games  with  cards  or  dice,  already  prohibited 
by  law,  every  such  person  or  persons  so  offending  shall  also  incur  the 
pains  and  penalties,  and  be  liable  to  such  prosecution  as  is  directed  in 
and  by  an  act  made  in  the  12th  year  of  his  present  Majesty,  intituled 
"An  act  for  the  more  effectual  preventing  excessive  and  deceitful 
gaming."     {Fast,  p.  855.) 

In  the  construction  of  the  2nd  sect,  of  this  act  and  of  the  12  Geo.  2, 
c.  28,  s.  3,  it  has  been  held  that  the  game  of  hazard  is  an  unlawful 
game  within  them,  whether  played  in  private  or  at  a  public  gaming- 
table.    {M'Einrtell  v.  Bohiiuon,  3  M.  &  W.  434.) 

By  s.  4,  for  the  more  easy  conviction  of  persons  offending  against 
this  or  any  other  former  act  for  preventing  excessive  and  deceitful 
gaming,  it  is  enacted,  that  it  shall  and  may  be  lawful  to  and  for  such 
person  or  persons  who  have  jurisdiction  to  hear  and  determine  infor- 
mations upon  the   statutes   against  excessive  and  deceitful  gaming 
upon  any  information  exhibited  before  them  for  any  offence  com- 
mitted against  this  act  or  against  the  12  Geo.  2,  c.  28,  post,  p.  855,  or 
■'i^'' Ton^^to^^     against  the  13  Geo.  2,  c.  19,  post,  p.  857,  to  summon  any  person  or 
giraCTMenoe,        persons   other  than  the  party  accused  to  appear  before  them  at  a 
■who,  on  neglect     certain  day,  time  and  place  to  be  inserted  in  such  summons,  and  to 
pearf  orgiWnT     gi'^'^  evidence  for  the  discovery  of  the  truth  of  the  matter  in  the  said 
false' evidence,        information  contained;  and  in  case  of  neglect  or  refusal  to  appear,  or 
shall  forfeit  60?.  or  jf  -upon  appearance  such  person  or  persons  shall  refuse  to  give  evidence 
six  morfhs.^    "   or  shall  give  any  false  evidence,  every  such  person  or  persons  so  offend- 


No  person  shall 
keep^  a  place  for 
playing  roly-poly, 
or  other  game 
with  cards  or 
dice  ;  imder  pe- 
nalties of  12  Geo.  2 
c.  28. 


Persons  playing 
shall  incur  the 
penalties  of  that 
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On  information 
for  any  offence 
against  this  act. 
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ing  shall  forfeit  and  lose  tie  sum  of  501. :  to  be  levied  by  distress  and    1.  Gaming  in 
sale  of  the  offender's  goods  and  chattels  by  warrant  under  the  hands        general. 

and  seals  of  such  person  issuing  such  summons  as  aforesaid  ;  and  in      7      [ 

case  such  person  or  persons  not  appearing  or  neglecting  or  refusing  to  '"'■  ^'  ^'  *' 
give  such  evidence,  or  giving  any  false  evidence,  shall  not  have  suflB.- 
cient  goods  and  chattels  whereon  to  levy  the  said  sum  of  50Z.,  every 
such  person  or  persons  shall  be  by  such  person  or  persons  having  juris- 
diction as  aforesaid  committed  to  the  common  gaol  for  the  county,  city, 
or  place  where  such  offence  shall  be  committed,  there  to  remain  for  the 
space  of  6  months  without  bail  or  mainprize. 

Sect.  5.  No  person  or  persons  other  than  the  parties,  plaintiff  and '^"P^''^™'?''^- 
defendant  in  the  cause,  shall  be  incapacitated  from  being  a  witness  wUiie°sexce^^ 
touching  any  offence  committed  against  the  laws  for  preventing  exces-  the  parties  for 
sive  and  deceitful  gaming  by  reason  of  having  played,  betted,  or  staked  Netted  &c''^'^' 
at  any  game  prohibited  by  this  or  any  of  the  said  statutes. 

Sect.  6.  Nothing  in  this  act  contained  shall  extend  to  prevent  or  Proviso  for 
hinder  any  person  or  persons  from  playing  at  any  game  whatsoever,  P*''*"^^- 
within  any  of  his  Majesty's  royal  palaces  wherein  his  Majesty,  his  heirs 
and  successors,  shall  then  actually  reside. 

Sect.  7.  No  privilege  of  Parliament  shall  be  allowed  to  any  person  No  privilege  of 
or  persons  whatsoever  against  whom  any  prosecution  or  proceeding  *'  ^™™*'  *'^- 
shall  be  commenced  or  had,  for  keeping  of  any  public  or  common 
gaming  house,  or  any  house,  room,  or  place  for  playing  at  any  game 
or  games  prohibited  by  this,  or  any  other  act  now  in  being,  against 
excessive  or  deceitful  gaming ;  any  law,  usage  or- custom  to  the  contrary 
in'  any  wise  notwithstanding. 

Sect.  9.  If  any  person  so  offending  shall  discover  any  other  person  Offenders  disco- 
so  offending,  so  that  such  person  be  thereupon  convicted,  the  person  ^|™foharged! 
so  discovering  shall  be  discharged  and  indemnified  from  all  penalties, 
by  reason  of  any  such  offence;  if  such  person  so  discovei-ing  hath  not 
been  before  convicted  thereof,  and  shall  be  admitted  as  an  evidence  to 
prove  the  same. 

Sect.  11  relates  to  horse-racing.     See  it,  post,  tit.  "Horses." 

With  respect  to  what  is  a  losing  "at  one  sitting,"  see  Bones  v.  What  a  losing  at 
Booth,  2  Bla.  Bep.  1226  i  Hodson  v.  Terrill,  \  C.  &  M.  801.  ™^  ''™°^- 

With  respect  to  the  indictment,  it  is  said  that  as  the  penalty  is  I""™  of  indlot- 
given  to  the  poor  of  a  parish,  the  .offence  should  be  stated  to  have  been 
committed  within  that  parish.  {Starke,  Grim.  Law.  502;  B.  v. 
LucJcup,  2  Stra.  1048.)  It  is  not  necessary  to  prove  the  precise 
sum  as  laid  in  the  indictment,  if  laid  under  a  videlicet :  contra,  if 
the  indictment  averred  that  the  defendant  had  won  any  bills  of  ex- 
change of  a  specified  amount.  {B.  v.  Hill,  1  Stark,  359,  and  see  B.  v. 
Gillham,  6  T.  R.  265.) 

Under  this  act  no  action  need  be  brought  for  the  penalty.     (iJ.  v.  Action  for  penalty. 
Luckup,  2  Stra.  1048.) 

By  the  5  Geo.  4,  c.  83,  s.  4,  every  person  playing  or  betting  in  any  vagrants. 
open  or  public  place,  at  or  with  any  table  or  instrument  of  gaming, 
at  any  game  or  pretended  game  of  chance,  may  be  treated  as  a  vagrant 
within  the  act. 

By  the  31  c&  32  Vict.  c.  52,  s.  3,  which  is  to  be  read  with  the  5  Geo.  4,  31  &  32  Viot.  c.  52. 
c.  83,  every  person  playing  or  betting  by  way  of  wagering  or  gaming  fio*™o  gfiSnT 
in  any  street,  road,  highway,  or  other  open  and  public  place,  or  in  any  -with  coin,  &c. 
place  to  which  the  public  have  or  are  permitted  to  have  access,  at  or 
with  any  table  or  instrument  of  gaming,  or  any  coin,  card,  token,  or 
other  article  used  as  an  instrument  or  means  of  such  wagering   or 
gaming  at  any  game  or  pretended  game  of  chance,  shall  be  deemed  a 
rOgue  and  vagabond  within  the  true  intent  and  meaning  of  the  recited 
act,  and  as  such  may  be  convicted  and  punished  under  the  provisions 
of  that  act. 

As  to  gaming  in  prisons,  see  tit.  "  Gaols,"  post,  p,  862.  In  prisons. 

As  to  gaming  in  public  houses,  see  ' '  Alehouse.'"  In  public  houses. 
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The  8  <&  9  Vict.  c.  109,  repeals  33  Hen.  8,  c.  9,  ss.  16  and  23,  and 
enacts  by  s.  2,  that  whereas  doubts  have  arisen  whether  certain  houses 
•  alleged  or  reputed  to  be  opened  for  the  use  of  the  subscribers  only,  or 
not  open  to  all  persons  desirous  of  using  the  same,  are  to  be  deemed 
common  gaming  houses ;  be  it  declared  and  enacted,  that  in  default 
of  other  evidence  proving  any  house  or  place  to  be.  a  common  gaming 
house,  it  shall  be  sufficient,  in  support  of  the  allegation  in  any  indict- 
ment or  information  that  any  house  or  place  is  a  common  gaming 
house,  to  prove  that  such  house  or  place  is  kept  or  used  for  playing 
therein  at  any  unlawful  game,  and  that  a  bank  is  kept  there  by  one 
or  more  of  the  players  exclusively  of  the  others,  or  that  the  chances  of 
any  game  played  therein  are  not  alike  favourable  to  all  the  players, 
including  among  the  players  the  banker  or  other  person  by  whom  the 
game  is  managed,  or  against  whom  the  other  players  stake,  play  or 
bet;  and  every  such  house  or  place  shall  be  deemed  a  common. gaming 
house,  such  as  is  contrary  to  law  and  forbidden  to  be  kept  by  the  said 
act  of  king  Henry  VIII.,  and  by  all  other  acts  containing  any  pro- 
vision against  unlawful  games  or  gaming  houses. 

Sect.  3.  That  in  every  case  (except  within  the  metropolitan  police 
district)  in  which  the  justices  of  the  peace  in  every  shire,  and 
mayors,  sheriffs,  bailiffs  and  other  head  officers  within  every  city, 
town  and  borough  within  this  realm,  now  have  by  law  authority  to 
enter  into  any  house,  room  or  place,  where  unlawful  games  shall  be 
suspected  to  be  holden,  it  shall  be  lawful  for  any  justice  of  the  peace, 
upon  complaint  made  before  him  on  oath  that  there  is  reason  to  sus- 
pect any  house,  room  or  place  to  be  kept  or  used  as  a  common  gaming 
house,  to  give  authority,  by  special  warrant  under  his  hand,  when  in 
his  discretion  he  shall  think  fit,  to  any  constable  to  enter  with  such 
assistance  as  may  be  found  necessary,  into  such  house,  room  or  place, 
in  like  manner  as  might  have  been  done  by  such  justices,  mayors, 
sheriffs,  bailiffs  or  other  head  officers,  and,  if  necessary,  to  use  force 
for  making  such  entry,  whether  by  breaking  open  doors  or  otherwise, 
and  to  arrest,  search  and  bring  before  a  justice  of  peace  all  such  per- 
sons found  therein  as  might  have  been  arrested  therein  by  such  justice 
of  peace  had  he  been  personally  present ;  and  all  such  persons  shall 
be  dealt  with  according  to  law,  as  if  they  had  been  arrested  in  such 
house,  room  or  place  by  the  justice  before  whom  they  shall  be  so 
brought ;  and  any  such  warrant  may  be  in  the  form  given  in  the  first 
schedule  annexed  to  this  act. 

Sect.  4.  That  the  owner  or  keeper  of  any  common  gaming  house, 
and  every  person  having  the  care  or  management  thereof,  and  also 
every  banker,  croupierand  other  person  who  shaU  act  in  any  manner 
in  conducting  the  business  of  any  common  gaming  house,  shall,  on 
conviction  thereof,  by  his  own  confession,  or  by  the  oath  of  one  or 
more  credible  witnesses,  before  any  two  justices  of  the  peace,  besides 
any  penalty  or  punishment  to  which  he  may  be  liable  under  the  pro- 
visions of  the  said  act  (33  Hen.  8),  be  liable  to  forfeit  and  pay  such 
penalty,  not  more  than  lOOZ.,  as  shall  be  adjudged  by  the  justices 
before  whom  he  shaU  be  convicted,  X)r,  in  the  discretion  of  the  justices 
before  whom  he  shall  be  convicted,  may  be  committed  to  the  house  of 
correction,  with  or  without  hard  labour,  for  any  time  not  more  than 
6  calendar  months ;  and  on  nonpayment  of  any  penalty  so  adjudged, 
and  of  the  reasonable  costs  and  charges  attending  the  conviction,  the 
same  shall  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of 
the  ofi'ender,  by  warrant  under  the  hand  and  seal  of  one  of  the  con- 
victing justices  :  provided  always,  that  nothing  herein  contained  shall 
prevent  any  proceedLag  by  indictment  against  the  owner  or  keeper  or 
other  person  having  the  care  or  management  of  a  common  gaming 
house ;  but  no  person  who  shall  have  been  summarily  convicted  of 
any  such  ofl'ence  shall  be  liable  to  be  proceeded  against  by  indictment 
for  the  same  ofieuce. 
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■  Sect.  3.  That  it  sliaU  not  be  necessary,  in  support  of  any  informa-    1.  Gaming  in 
tion  for  gaming  in,  or  sufifering  any  games  or  gaming  in,  or  for  keep-        general. 

ing  or  using,  or  being  concerned  in  the  management  or  conduct  of  a   \ 

common  gaming  bouse,  to  prove  that  any  person  found  playing  at   8&9Vict.  0.109. 
any  game  was  playing  for  any  money,  wager.or  stake.  lo°moLy'!T^ 

Sect.  6.  Tbat  if  any  superintendent  belonging  to  tbe  metropolitan  not  necessary  in 
police  force  stall  report  in  ■writing  to  the  commissioners  of  police  of  support  of  in- 
the  metropolis  tbat  there  are  good  grounds  for  believing,  and  that  he  gaming, 
does  believe,  that  any  house,  room  or  place  within  the  metropolitan  commissioners 
police  district  is  kept  or  used  as  a  common  gaming  house,  it  shall  be  of  poUce  may 
lawful  for  either  of  the  said  commissioners,  by  order  in  writing,  to  authorise  super- 
authorise  the  superintendent  to  enter  any  such  house,  room  or  place,  constables  to 
with  such  constables  as  shall  be  directed   by  the  commissioner  to  enter  gaming 
accompany  him,  and,  if  necessary,  to  use  force  for  the  purpose  of  au^tostrunfents™ 
effecting  such  entrj',  whether  by  breaking  open  doors  or  otherwise,  of  gaming,  and 
and  to  take  into  custody  all  persons  who  shall  be  found  therein,  and  ^Y^  ™*-°  custody 

,  .         iij.T_i  j-iii?  ■        c         J-  1.1.  sill  persons  found 

to  seize  all  tables  and  instruments  01  gaming  lound  m  such  house  or  therein, 
premises,  and  also  to  seize  aU  monies  and  securities  for  money  found 
thereiQ. 

Sect.  7.  That  it  shall  be  lawful  for  the  police  superintendent  making  Police  super- 
such  entry  as  aforesaid  in  obedience  to  any  such  order  of  one  of  the  search  for  instru- 
commissioners  of  police  of  the  metropolis,  with  the  assistance  of  any  ments  of  gaming, 
constable  or  constables  accompanying  him,  to  search  all  parts  of  the 
house,  room  or  place  which  he  shall  have  so  entered  where  he  shall 
suspect  that  tables  or  instruments  of  gaming  are  concealed,  and  all 
persons  whom  he  shall  find  therein,  and  to  seize  all  tables  and  instru- 
ments of  gaming  which  he  shall  so  find. 

Sect.  8.  That  where  any  cards,  dice,  balls,  counters,  tables  or  other  What  shall  be 
instruments  of  gaming  used  in  playing  any  unlawful  game  shall  be  deemed  evidence 
found  in  any  house,  room  or  place  suspected  to  be  used  as  a.  common  "  ^*™™^' 
gaming  house,  and  entered  under  a  warrant  or  order  issued  under  the 
provisions  of  this  act,  or  about  the  person  of  any  of  those  who  shall 
be  found  therein,  it  shall  be  evidence,  until  the  contrary  be  made  to 
appear,  that  such  house,  room  or  place  is  used  as  a  common  gaming 
house,  and  that  the  persons  found  in  the  room  or  place  where  such 
tables  or  instruments  of  gaming  shall  have  been  found  were  playing 
therein,  although  no  play  was  actually  going  on  in  the  presence  of  the 
superintendent  or  constable  entering  the  same  under  a  warrant  or 
order  issued  under  the  provisions  of  this  act  (a),  or  in  the  presence 
of  those  persons  by  whom  he  shall  be  accompanied  as  aforesaid ; 
and  it  shall  be  lawful  for  the  police  magistrate  or  justices  before 
whom  any  person  shall  be  taken  by  virtue  of  the  warrant  or  order 
to  direct  all  such  tables  and  instruments  of  gaming  to  be  forthwith 
destroyed. 

Sect.  9.  And  for  the  more  efl'ectual  prosecution  of  the  keepers  of  indemnity  of 
common  gaming  houses,  be  it  enacted,  that  every  person  who  shall  witnesses. 
have  been  concerned  in  any  unlawful  gaming,  and  who  shall  be 
examined  as  a  witness,  by  or  before  any  police  magistrate  or  justice 
of  the  peace,  or  on  the  trial  of  any  indictment  or  information,  against 
the  owner  or  keeper  or  other  person  having  the  care  or  management 
of  any  common  gaming  house,  touching  such  unlawful  gaming,  and 
who  upon  such  examination  shall  make  true  and  faithful  discovery  to 
the  best  of  his  or  her  knowledge  of  all  things  as  to  which  he  or  she 
shall  be  so  examined,  and  shall  thereupon  receive  from  the  magistrate 
or  justice  of  the  peace  or  judge  of  the  court  by  or  before  whom  he  or 
she  shall  be  so  examined  a  certificate  in  writing  to  that  efiect,  shall  be 
freed  from  all  criminal  prosecutions,  and  from  aU  forfeitures,  punish- 
ments and  disabilities  to  which  he  or  she  may  have  become  liable 

(a)  For  form  of  warrant,   see  p.  843. 
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1.  Gaming  in 
general. 

8  &  9  Vict.  c.  109. 
Cheats  at  play. 


Wagers  not  re- 
coverable at  law. 


Appeal  to  quarter 
sessions. 
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for  any  thing  done  before  that  time  in  respect  of  such  unlawful 
gaming  (a). 

By  sect.  17,  cheating  at  cards  is  declared  to  he  punishahle  as 
ohtaining  money  under  false  pretences. 

It  is  not  necessary  upon  an  indictment  under  this  section  to  allege 
to  -whom  the  money  belonged  which  actually  was  won.  {B.  y.  Moss, 
2  Jur.  N.  S.  1196.) 

Sect.  18.  That  all  contracts  or  agreements,  whether  by  parol  or  in 
writing,  by  way  of  gaming  or  wagering,  shall  be  null  and  void  ;  and 
that  no  suit  shall  be  brought  or  maintained  in  any  court  of  law  or 
equity  for  recovering  any  sum  of  money  or  valuable  thing  alleged  to 
be  won  upon  any  wager,  or  which  shall  have  been  deposited  in  the 
hands  of  any  person  to  abide  the  event  on  which  any  wager  shall 
have  been  made :  provided  always,  that  this  enactment  shall  not  be 
deemed  to  apply  to  any  subscription  or  contribution,  or  agreement  to 
subscribe  or  contribute,  for  or  toward  any  plate,  prize,  or  sum  of 
money  to  be  awarded  to  the  winner  or  winners  of  any  lawful  game, 
sport,  pastime,  or  exercise  (&). 

A  foot  race  is  a  lawful  game  or  pastime  within  this  section.  {Batty 
v.  Marriot,  5  C.  B.  818.) 

When  plaintiff  and  defendant  agreed  to  ride  a  race,  each  on  his  own 
horse,  both  the  horses  ridden  to  become  the  property  of  the  winner, 
it  was  held  that  the  horses  could  not  be  regarded  as  a  contribution 
toward  a  prize  within  the  meaning  of  the  provision  8  &  9  Viet.  c.  109, 
s.  18,  and  that  the  contract  was  therefore  void  under  that  section,  as 
being  "by  way  of  gaming  or  wagering."  {Coombes  v.  Dibble,'  Law 
Sept.  1  Ex.  248.) 

Sect.  20.  That  any  person  who  shall  be  summarily  convicted  uuder 
this  act  may  appeal  to  the  next  general  or  quarter  session  of  the 
peace  to  be  holden  for  the  county  or  place  wherein  the  cause  of  com- 
plaint shall  have  arisen,  provided  that  such  person  at  the  time  of  the 
conviction,  or  within  48  hours  thereafter,  shall  enter  into  a  recogni- 
zance, with  two  sufficient  securities,  conditioned  personally  to  appear 
at  the  said  session  to  try  such  appeal,  and  to  abide  the  further  judg- 
ment of  the  court  at  such  session,  and  to  pay  such  costs  as  shall  be 
by  the  last-mentioned  court  awarded ;  and  it  shall  be  lawful  for  the 
magistrate  or  justices  by  whom  such  conviction  shall  have  been  made 
to  bind  over  the  witnesses  who  shall  have  been  examined  in  sufficient 
recognizances  to  attend  and  be  examined  at  the  hearing  of  such  appeal ; 
and  that  every  such  witness,  on  producing  a  certificate  of  being  so 
bound,  under  the  hand  of  the  said  magistrate  or  justices,  shall  be 
allowed  compensation  for  his  or  her  time,  trouble,  and  expenses  in 
attending  the  appeal,  which  compensation  shall  be  paid  in  the  first 
instance  by  the  treasurer  of  the  county  or  place,  in  like  manner  as  in 
cases  of  misdemeanor,  under  the  provisions  of  7  Geo.  4,  c.  64  ;  and  in 
ease  the  appeal  shaU  be  dismissed,  and  the  order  or  conviction  affirmed, 
the  reasonable  expenses  of  all  such  witnesses  attending  as  aforesaid, 
to  be  ascertaiaed  by  the  court,  shall  be  repaid  to  the  said  treasurer  by 
the  appellant. 

Sect.  21  enacts,  in  the  usual  way,  that  any  distress  under  the  act 


,  (a)  Sections  10— 14  relate  to  places 
licensed  for  billiards,  and  will  be 
found  at  length,  supja.  S.  16  pro- 
vided for  discontinuing  pending  ac- 
tions, &c. ,  upon  the  statutes,  repealed 
by  s.  15.  .         >  . 

(b)  This  does  n-ot  prevent  a  person 
from  recovering  his  deposit  from  a 
stakeholder  before  the  event  has  hap- 
pened.   ( Vamey  v.  Hickman,  5  0.  B. 


271.)  A  footrace  is  within  this  pro- 
viso (Baity  V.  Marriott,  5  C.  B.  808) ; 
but  sweeps  on  horse  races  are  still 
illegal  as, lotteries.  (Allport  v.  Nult, 
1  C.  B.  989  ;  Galty  v.  Field,  9  Q.  B. 
431.)  By  betting  on  horse  races  or 
other  matters  no  penalty  is  incurred. 
By  s.  19,  _a  form  is  substituted  for 
that  of  a  feigned  issue. 
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shall  not  be  unlawful  for  want  of  form ;  and,  by  sect.  22,  plaintiff  is  i.  Gammg  in 
not  to  recover  after  tender  of  amends.                             ^  general. 

Sect.  23.  That  no  action,  suit,  or  information,  or  any  other  proceed- 


ing, of  what  nature  soever,  shaU  be  brought  against  any  person  for  ^  * '  ^'°'-  "■  i"^- 
any  thing  done  or  omitted  to  be  done  in  pursuance  of  this  act,  or  in  ^cSon^*'™  °' 
the  execution  of  the  authorities  under  this  act,  unless  notice  in  writing 
shall  be  given  by  the  party  intending  to  prosecute  such  suit,  informa- 
tion, or  other  proceeding,  to  the  intended  defendant  one  calendar 
month  at  least  before  prosecuting  the  same,  nor  unless  such  action, 
suit,  information,  or  other  proceeding  shall  be  brought  or  commenced 
within  3  calendar  months  next  after  the  act  or  omission  complained 
of,  or  in  case  there  shall  be  a  continuation  of  damage,  then  within  3 
calendar  naonths  nexf  after  the  doing  such  damage  shall  have  ceased. 

Sect.  25.  That  no  information,  conviction,  or  other  proceeding  before  Conviction,  &c. 
or  by  any  justice  or  justices  under  this  act  shall  be  quashed  or  set  "°*.'°^^1"?*^'' 
aside,  or  adjudged  void  or  inSufSoient  for  want  of  form,  or  be  removed  ^"'  °™^'^  ^' 
by  certiorari  into  her  Majesty's  Court  of  Queen's  Bench. 

The  FiEST  SoHEDlTLE  to  -vrliich  the  foregoing  Act  refers. 

Form  of  Warrant. 
^°™'y°f  I  To  the  constable 


Whereas  it  appears  to  me,  J.  P.,  one  of  the  justices  of  our  Lady  the  Queen, 
assigned  to  keep  the  peace  in  the  said  county,  by  the  information  on  oath  of 
A.  £.,  o{  in  the  county  of  ,   yeoman,   that  the  house  [room  or 

place]  known  as  [here  insert  a  description  of  the  hoiise,  room,  or  place  by  which 
it  may  be  readily  Tcnown  and  found],  is  kept  and  used  as  a  common  gaming 
house  -within  the  meaning  of  an  Act  passed  in  the  year  of  the  reign  of 

her  Majesty  Queen  Victoria,  intituled  [here  insert  the  title  of  this  Act], 

This  is,  therefore,  in  the  name  of  our  Lady  the  Queen,  to  require  yon,  with 
such  assistants  as  you  may  iind  necessary,  to  enter  into  the  said  house  [room 
'  or  place],  and,  if  necessary,  to  use  force  for  making  such  entry,  whether  hy 
breaking  open  doors  or  otherwise,  and  there  diligently  to  search  for  all  instru- 
ments of  unlawful  gaming  which  may  be  therein,  and  to  arrest,  search,  and 
bring  before  me,  or  some  other  of  the  justices  of  our  Lady  the  Queen  assigned 
to  keep  the  peace  within  the  county  of  as  well  the  keepers  of  the  same 

as  also  the  persons  there  haunting,  resorting,  and  playing,  to  be  dealt  with 
according  to  law  ;  and  for  so  doing  this  shall  be  your  warrant. 

J.P.(L.S.) 

Given  under  my  hand  and  seal  at  in  the  county  of  this 

day  of  in  the  year  of  the  reign  of 

•By  the  16  &  17  Vict.  c.  119,  "An  act  for  the  Suppression  of  Betting  i6&nviot.c.ii9. 
Houses." 

Sect.  1 .  No  house,  ofiBce,  room,  or  other  place  shall  be  opened,  kept,  or  No  house,  &.c.  to 
used  for  the  purpose  of  the  owner,  occupier,  or  keeper  thereof,  or  any  pog^Tf  owue  "or 
person  using  the  same,  or  any  person  procured  or  employed  by  or  acting  occupier  betting 
for  or  on  behalf  of  such  owner,  occupier,  or  keeper,  or  person  using  with  other  per- 
the  same,  or  of  any  person  having  the  care  or  management  or  in  any 
manner  conducting  the  business  thereof  betting  with  persons  resort- 
ing thereto ;  or  for  the  purpose  of  any  money  or  valuable  thing  being 
received  by  or  on  behalf  of  such  owner,  occupier,  keeper,  or  person  as 
aforesaid  as  or  for  the  consideration  for  any  assurance,   undertaking, 
promise,  or  agreement,    express  or  implied,  to  pay  or  give  thereafter 
any  money  or  valuable  thing  on  any  event  or  contingency  of  or  relating 
to  any  horse  race,  or  other  race,  fight,  game,  sport,  or  exercise,  or  as 
or  for  the  consideration  for  securing  the  paying  or  giving  by  some  other 
person  of  any  money  or  valuable  thing  on  any  such  event  or  con- 
tingency as  aforesaid ;  and  every  house,  office,  room  or  other  place 
opened,  kept,  or  used  for  the  purposes  aforesaid,  or  any  of  them,  is 
hereby  declared  to  be  a  common  nuisance  and  contrary  to  law. 
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16&lTVict.  c.  119. 


Betting  houses  to 
be  gaming  houses 
■within  8  &  9  Vict, 
c.  109. 


Penalty  on  owner 
or  occupier  of 
betting  house. 


Penalty  on  per- 
sons receiving 
money  on  condi- 
tion of  paying 
money  on  event  of 
any  bet. 


A  tree  in  Hyde  Park  to  -wliicli  tlie  defendant  habitually  resorted 
for  betting  upon  horse  races  was  held  in  Doggett  t.  Cattarn,  13  IF. 
a.  160,  to  be  %  place  -within  this  section,  and  therefore  that  the 
plaintiff  might  recover  money  deposited  with  the  defendant  on  a 
bet. 

Sect.  2.  Every  house,  room,  office,  or  place  opened,  kept,  or  used 
for  the  purposes  aforesaid,  or  any  of  them,  shall  be  taken  and  deemed 
to  be  a  common  ganaing  house  within  the  meaning  of  8  &  9  A'^ict. 
c.  109,  to  amend  the  laws  concerning  games  and  wagers. 

Sect.  3.  Any  person  who  being  the  owner  or  occupier  of  any  house, 
office,  room,  or  other  place,  or  a  person  using  the  same,  shall  open, 
keep,  or  use  the  same  for  the  purposes  hereinbefore  mentioned,  or 
either  of  them ;  and  any  person  who  being  the  owner  or  occupier  of 
any  house,  room,  office,  or  other  place  shaE  knowingly  and  wilfully 
permit  the  same  to  be  opened,  kept,  or  used  by  any  other  person  for 
the  purposes  aforesaid,  or  either  of  them ;  and  any  person  having  the 
care  or  management  of  or  in  any  manner  assisting  in  conducting  the 
business  of  any  house,  office,  room,  or  place  opened,  kept,  or  used  for 
the  purposes  aforesaid,  or  either  of  them,  shall,  on  summary  conviction 
thereof  before  any  2  justices  of  the  peace,  be  liable  to  forfeit  and  pay 
such  penalty  not  exceeding  1001.,  as  shall  be  adjudged  by  such  justices, 
and  may  be  further  adjudged  by  such  justices  to  pay  such  costs 
attending  such  conviction  as  to  the  said  justices  shall  seem  reasonable ; . 
and  on  the  nonpayment  of  such  penalty  and  costs,  or  in  the  first 
instance,  if  to  the  said  justices  it  shall  seem  fit,  may  be  committed  to 
the  common  gaol  or  house  of  correction,  with  or  without  hard  labour, 
for  any  time  not  exceeding  6  calendar  months. 

An  information  under  this  section  charged  A.  with  having  on  the 
5th  of  October,  and  on  divers  other  days  and  times  between  October 
5  and  laying  the  information  (16th  November),  being  then  and 
there  the  occupier  of  a  house,  knowingly  and  wilfully  opened,  kept, 
and  used  the  same  for  the  purpose  of  betting  with  persons  resorting 
thereto.  The  justices  of  the  peace  stated  tiiat  it  was  established  to 
their  satisfaction  that  he  did  so  keep  and  use  the  house  on  the  8th 
November,  but  not  on  any  other  day,  and  they  convicted  him  of  the 
offence  committed  on  the  8th.  WigUman,  J.,  held  that  the  in- 
formation was  good,  as  not  alleging  more  than  an  offence,  and  that 
the  conviction  thereon  might  be  upheld.  (Onley  v.  Gee,  30  L.  J.  M. 
O.  222.) 

On  land  adjoining  a  race  course,  and  just  outside  the  enclosure 
reserved  for  ticketholders,  there  was  a  long  slip  of  ground  6  feet  wide, 
bounded  on  one  side  by  the  railings  of  the  enclosure,  and  on  the  other 
by  a  permanent  wooden  paling ;  within  this  strip  were  placed  tem- 
porary wooden  structures,  in  which  during  the  races  the  business  of 
betting  was  carried  on  :  at  one  of  these  structures  the  appellant  con- 
ducted this  business.  The  court  decided  that  this  structure  was 
clearly  an  office  and  place  opened,  kept,  and  used  for  the  purpose  of 
carrying  on  the  business,  of  which  the  appellant  had  the  care  and 
management,  or  which  he  assisted  in  conducting,  and  further  that  the 
appellant  there  did  what  the  act  declares  to  be  illegal.  (Shaw  v.  Mor- 
ley,  L.  B.  3  Ex.  137.) 

Sect.  4.  Any  person,  being  the  owner  or  occupier  of  any  house, 
office,  room,  or  place  opened,  kept,  or  used  for  the  purposes  aforesaid, 
or  either  of  them,  or  any  person  acting  for  or  on  behalf  of  any  such 
owner  or  occupier,  or  any  person  having  the  care  or  management  or  in 
any  manner  assisting  in  conducting  the  business  thereof,  who  shall 
receive,  directly  or  indirectly,  any  money  or  valuable  thing  as  a 
deposit  on  any  bet  on  condition  of  paying  any  sum  of  money  or  other 
valuable  thing  on  the  happening  of  any  event  or  contingency  of  or 
relating  to  a  horse  race  or  any  other  race,  or  any  fight,  game,  sport,  or 
exercise,  or  as  or  for  the  consideration  for  any  assurance,  undertaking, 
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promise,  or  agreement  express  or  implied,  to  pay  or  give  thereafter  any    i.  Gaming  in 
money  or  valuable  thing  on  any  such  event  or  contingency,  and  any        general. 

person  giving  any  acknowledgment,  note,  security,  or  draft  on  the  — 7 : 

receipt  of  any  money  or  valuable  thing  so  paid  or  given  as  aforesaid  '■^*i^^"''-  "-^i"- 
purporting  or  intended  to  eatitle  the  bearer  or  any  other  person  to 
receive  any  money  or  valuable  thing  on  the  happening  of  any  such 
event  or  contingency  as  aforesaid,  shall,  upon  summary  conviction 
thereof  before  2  justices  of  the  peace,  forfeit  and  pay  such  penalty,  not 
exceeding  oOl.,  as  shall  be  adjudged  by  such  justices,  and  may  be 
further  adjuged  by  such  justices  to  pay  such  costs  attending  such  con- 
viction as  to  the  said  justices  shall  seem  reasonable ;  and  on  the  non- 
payment of  such  penalty  and  costs,  or  in  the  first  instance  if  to  such 
justices  it  shall  seem  fit,  may  be  committed  to  the  common  gaol  or 
house  of  correction,  with  or  without  hard  labour,  for  any  time  not 
.  exceeding  3  calendar  months. 

Sect.  o.  Any  m.oney  or  valuable  thing  received  by  any  such  person  Money  so  reoeiTed 
aforesaid  as  a  deposit  on  any  bet,  or  as  or  for  the  consideration  for  anv  ?^3'  V?  '''=<'°™''^'i 

T  ii.1-  ■'  J.  ji-i    from  the  persons 

such  assui'ance,   undertaking,    promise,   or   agreement  as   aioresaid,  receiving  the 
shall  be  deemed  to  have  been  received  to  or  for  the  use  of  the  person  same, 
from  whom  the  same  was  received,  and  such  money  or  valuable  thing, 
or  the  value  thereof,  may  be  recovered  accordingly,  with  full  costs  of 
suit,  in  any  court  of  competent  jurisdiction. 

Sect.  6.  Provided  always,  that  nothing  in  this  act  contained  shall  This  act  not  to 
extend  to  any  person  receiving  or  holding  any  money  or  valuable  ^''^^'i  *«  stakes 
thing  by  way  of  stakes  or  deposit  to  be  paid  to  the  winner  of  any  race,  ^orse  winning  a 
or  lawful  sport,  game,  or  exercise,  or  to  the  owner  of  any  horse  en-  raoo. 
gaged  in  any  race. 

Sect.  7.  Any  person  exhibiting  or  publishing  or  causing  to  bo  exhi-  Penalty  on  per- 
bited  or  published  any  placard,   handbill,   card,   writing,    sign,   or  ^™^  ^d'^'^'adv 
advertisement  whereby  it  shall  be  made  to  appear  that  any  house,  using  bettirg 
office,   room,   or  place  is  opened,  kept,  or  used  for  the  purpose  of  houses, 
making  bets  or  wagers,  in  manner  aforesaid,  or  for  the  purpose   of 
exhibiting  lists  for  betting,  or  with  intent  to  induce  any  person  to 
resort  to  such  house,  office,  room,  or  place  for  the  purpose  of  making 
bets  or  wagers,  in  manner  aforesaid,  or  any  person  who,  on  behalf  of 
the  owner  or  occupier  of  any  such  house,  office,  room,  or  place,  or 
person  using  the  same,  shall  invite  other  persons  to  resort  thereto  for 
the  purpose  of  making  bets  or  wagers,  in  manner  aforesaid,   shall, 
upon  summary  conviction  thereof  before  2  justices  of  the  peace,  forfeit 
and  pay  a  sum  not  exceeding  30Z.,  and  may  be  further  adjudged  by 
such  justices  to  pay  such  costs  attending  such  conviction  as  to  the  said 
justices  shall  seem  reasonable ;  and  on  the  nonpayment  of  such  penalty 
and  costs,  or  in  the  first  instance  if  to  such  justices  it  shall  seem  fit, 
may  be  committed  to  the  common  gaol  or  house  of  correction,  with 
or   without    hard  labour,  for    any  time  not    exceeding   2    calendar 
months. 

Sect.  8.  If  any  person  convicted  under  this  act  on  information  before  Penalties  .md 
justices  shall  be  adjudged  to  pay  any  penalty,  or  any  costs  and  charges  f°^^j"i?''i'-^t 
attending  the  conviction,  and  shall  fail  to  pay  such  penalty  or  costs,   '^"'^     ^ 
the  same  may  be  levied  by  distress  and  sale  of  the  goods  and  chattels 
of  the  offender  by  warrant  under  the  hand  and  seal  of  one  of  the  con- 
victing justices  :  provided  always,  that  if  any  person  shall  be  com- 
mitted to  prison  for  default  of  payment  of  any  penalty  and  costs,  then 
the  costs  alone  may  be  levied  by  distress  as  aforesaid. 

Sect.  9.  One  half  of  every  pecuniary  penalty  which  shall  be  ad-  Application  of 
judged  to  be  paid  under  this  act  shall  be  paid  to  the  informer,  and  the  P™''^*'"^- 
remaining  half  shall  be  applied  in  aid  of  the  poor  rate  of  the  parish  in 
which  the  oflfence  shall  have  been  committed,  and  shall  be  paid  for 
that  purpose  to  the  overseer  or  other  person  authorised  to  receive 
poor  rates  in  such  parish,  or  if  the  place  wherein  the  offence  shall  have 
been  committed  shall  be  extra-parochial,  then  the  justices  by  whom 
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general.        half  thereof  to  be  applied  in  aid  of  the  poor  rate  of  such  extra-parochial 

16  &  17  Vict  0  Hi)  P-'-^"^'  °^>  if  there  shall  not  be  any  poor  rate  therein,  in  aid  of  the  poor 

■  rate  of  any  adjoining  parish  or  district. 
On  neglect  to  Seot.  10.  In  case  any  person  who  shall  haye  laid  any  complaint 

summonsjustices  °^  information  in  respect  of  any  offence  against  this  act  shall  not 
may  authorise  appear  at  the  time  at  which  the  defendant  may  have  been  summoned 
to  proceed  ^"^°^  ^o  appear,  or  at  any  time  to  which  the  hearing  of  the  summons  may 
have  been  adjourned,  or,  in  the  opinion  of  any  justices  having  au- 
thority to  adjudicate  with  respect  to  the  offence  charged  in  such  infor- 
mation or  complaint  as  aforesaid,  shall  otherwise  have  neglected  to 
proceed  upon  or  prosecute  such  information  or  complaint  with  due 
diligence,  it  shall  be  lawful  for  such  justices  to  authorise  any  other 
person  to  proceed  on  such  summons  instead  of  the  person  to  whom  the 
same  may  have  been  granted,  or  if  such  justices  think  fit,  to  dismiss  . 
the  summons  already  granted,  and  authorise  any  person  to  take  out  a 
fresh  summons  in  respect  of  the  offence  charged  in  such  information 
or  complaint,  in  like  manner  as  if  the  previous  summons  had  not  been 
granted. 

Sect.  11.  It  shall  be  lawful  for  any  justice  of  the  peace,  upon  com- 
plaint made  before  him  on  oath  that  there  is  reason  to  suspect  any 
house,  office,  room,  or  place  to  be  kept  or  used  as  a  betting  house 
or  office,  contrary  to  this  act,  to  give  authority  by  special  warrant 
under  his  hand,  when  in  his  discretion  he  shall  think  fit,  to  any  con- 
stable or  police  officer,  to  enter,  with  such  assistance  as  may  be  found 
necessary,  into  such  house,  office,  room,  or  place,  and,  if  necessary,  to 
use  force  for  making  such  entry,  whether  by  breaking  open  doors  or 
otherwise,  and  to  arrest,  search,  and  bring  before  a  justice  of  the 
peace  all  such  persons  found  therein,  and  to  seize  all  lists,  cards,  or 
other  docuinents  relating  to  racing  or  betting  found  in  such  house  or 
premises ;  and  any  such  warrant  may  be  according  to  the  form  given 
in  the  first  schedule  annexed  to  the  before-mentioned  act  "to  amend 
the  law  concerning  games  and  wagers  "  {a). 

Sect.  12.  If  any  superintendent  belonging  to  the  metropolitan  police 
force  shall  report  in  writing  to  the  commissioners  of  police  of  the 
metropolis  that  there  are  good  grounds  for  believing  and  that  he  does 
believe  that  any  house,  Qffioe,  room,  or  place  within  the  metropolitan 
police  district  is  kept  or  used  as  a  betting  house  or  office,  contrary  to 
this  act,  it  shall  be  lawful  for  either  of  the  said  commissioners  by  order 
in  writing  to  authorise  the  superintendent  to  enter  any  such  house, 
office,  room,  or  place,  with  such  constables  as  shall  be  directed  by  the 
commissioner  to  accompany  him,  and,  if  necessary,  to  use  force  for  the 
purpose  of  effecting  such  entry,  whether  by  breaking  open  doors  or 
otherwise,  and  to  take  into  custody  all  persons  who  shall  be  found 
therein,  and  to  seize  all  lists,  cards,  or  other  documents  relating  to 
racing  or  betting  found  in  such  house  or  premises. 

Sect.  13.  Any  person  who  shall  be  summarily  convicted  under  this 
act  may  appeal  to  the  next  general  or  quarter  session  of  the  peace  to 
be  holden  for  the  county  or  place  wherein  the  cause  of  complaint 
shall  have  arisen,  provided  that  such  person  at  the  time  of  the  convic- 
tion give  notice  of  his  intention  to  appeal,  and  shall  at  the  time  of 
such  conviction,  or  within  48  hours  thereafter,  enter  into  a  recogni- 
zance with  2  sufficient  securities  conditioned  personally  to  appear  at 
the  said  session  to  try  such  appeal,  and  to  abide  the  further  judgment 
of  the  court  at  such  session,  and  to  pay  such  costs  as  shall  be  by  the 
last-mentioned  court  awarded ;  and  it  shall  be  lawful  for  the  magis- 
trate or  justices  by  whom  such  conviction  shall  have  been  made  to 
bind  over  any  party  who  shaU  have  made  information  against  the 
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party_ convicted,  and  any  witnesses  wlio  shall  have  been  examined,  in    l.  Gaming  in 
sufficient  recognizances  to  attend  and  be  examined  at  the  bearing  of        general. 

such  appeal ;  and  every  sucb  witness,  on  producing  a  certificate  of 

being  so  bound  under  the  band  of  tbe  said  magistrate  or  justices,  shall  ^^  ^  ^^  ^^"^^  "■  i^"- 
be  allowed  compensation  for  his  or  her  time,  trouble,  and  expenses  in 
attending  the  appeal,  which  compensation  shall  be  paid  in  the  first 
instance  by_  the  treasurer  of  the  county  or  place  in  like  manner  as  in 
oases  of  misdemeanor  under  the  provisions  of  the  7  &  8  Geo.  4,  c.  28  ;  7  &  8  Geo.  i,  o.  2S. 
andin  case  any  such  appeal  shall  be  dismissed  and  the  order  or  con- 
viction affirmed,  the  reasonable  expenses  of  all  such  witnesses  attend- 
ing as  aforesaid,  to  be  ascertained  by  the  court,  shall  be  repaid  to  the 
said  treasurer  by  the  appellant. 

Sect.  14.  On  any  such  appeal  no  objection  shall  be  allowed  to  the  No  objection  in 
information  whereon  the  conviction  has  taken  place,  or  to  such  convio-  Sid'cert/orarT 
tion,  on  any  matter  of  form  or  on  any  insufficiency  of  statement,  pro-  taken  away, 
vided  it  shall  appear  to  the  justices  in   quarter  sessions  that  the 
defendant  has  been  sufficiently  informed  of  the  charge  intended  to  be 
made  against  him',  and  that  such  conviction  was  proper  on  the  merits 
of  the  case;  and  no  information,  conviction,  or  judgment  of  the  jus- 
tices in  general  or  quarter  sessions  shall  be  removed  by  certiorari  into 
the  Court  of  Queen's  Bench. 

Sect.  15.  When  any  distress  shall  be  made  for  any  money  to  be  Distress  not 
levied  by  virtue  of  the  warrant  of  any  justice  under  this  act,  the  dis-  otforai  ""^ 
.  tress  shall  not  be  deemed  unlawful,  nor  shall  any  party  making  the 
same  be  deemed  a  trespasser,  on  account  of  any  defect  or  want  of 
form  in  the  information,  summons,  warrant  of  apprehension,  convic- 
tion, warrant  of  distress,  or  other  proceeding  relating  thereto,  nor 
shall  such  party  be  deemed  a  trespasser  from  the  beginning  on  account 
of  any  irregularity  which  shall  be  afterwards  committed  by  him,  but 
all  persons  aggrieved  by  such  defect  or  irregularity  may  recover  full 
satisfaction  for  the  special  damage  by  an  action  on  the  case  in  any  of 
her  Majesty's  courts  of  record. 

Sect.  16.  No  plaintiff  shall  recover  in  any  action  for  any  irregu-  Tender  of 
larity,  trespass,  or  other  wrongful  proceeding  made  or  committed  in  'amends,'  &c, 
the  execution  of  this  act,  or  in,  under,  or  by  virtue  of  any  authority 
hereby  given,  if  tender  of  sufficient  amends  shall  have  been  made  by 
or  on  behalf  of  the  party  who  shall  have  committed  such  irregularity, 
trespass,  or  other  wrongful  proceeding  before  such  action  brought,  and 
in  case  no  tender  shall  have  been  made  it  shall  be  lawful  for  the  de- 
fendant in  any  such  action,  by  leave  of  the  court  where  such  action 
shall  depend,  at  any  time  before  issue  joined,  to  pay  into  court  such 
sum  of  money  as  he  shall  think  fit,  whereupon  such  proceeding,  order, 
and  adjudication  shall  be  had  and  made  in  and  by  such  court  as  in 
other  actions  where  defendants  are  allowed  to  pay  money  into  court. 

Sect.  17.  No  action,  suit,  or  information,  or  any  other  proceeding.  Limitation  of 
of  what  nature  soever,  shall  be  brought  against  any  person  for  any-  ^°  '°"^' 
thing  done  or  omitted  to  be  done  in  pursuance  of  this  act,  or  in  the 
execution  of  the  authorities  under  this  act,  unless  notice  in  writing 
shall  be  given  by  the  party  intending  to  prosecute  such  suit,  infor- 
mation, or  other  proceeding  to  the  intended  defendant  one  calendar 
month  at  least  before  prosecuting  the  same,  nor  unless  such  action, 
suit,  information,  or  other  proceeding  shall  be  brought  or  com- 
menced within  3  calendar  months  next  after  the  act  or  omission 
complained  of,  or  in  case  there  shall  be  a  continuation  of  damage 
then  within  3  calendar  months  next  after  the  doing  such  damage  shall 
have  ceased. 

The  1 7  &  18  Vict.  o.  38,   "An  Act  for  the  Suppression  of  Gaming  !■■  &  is  Vict.  c.  as. 
Houses." 

After  reciting  the  8  &  9  Vict.  c.  109,  enacts  : 

Sect.  1.  Any  person  who  shall  wilfully  prevent  any  constable  or  fo™si)bstrucfeg 
officer  authorised  under  the  provisions  of  the  said  8  &  9  Vict,  to  enter  tiie  entry  of  con- 
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any  house,  room,  or  place,  from  entering  tte  same  or  any  part  thereof, 
or  who  shall  .obstruct  or  delay  any  such  constable  or  officer  in  so 
entering,  and  any  person  who,  by  any  bolt,  bar,  chain,  or  other  con- 
trivance, shall  secure  any  external  or  internal  door  of  or  moans  of 
access  to  any  house,  room,-or  place  so  authorised  to  be  entered,  or 
shall  use  any  means  of  contrivance  whatsoever  for  the  purpose  of  pre- 
venting, obstructing,  or  delaying  the  entry  of  any  constable  or  oiHcer 
authorised  as  aforesaid  into  any  such  house,  room,  or  place,  or  any 
part  thereof,  may  for  every  such  offence,  on  a  summary  conviction  of 
the  same  before  2  justices  of  the  peace,  be  adjudged  by  such  justices  to 
forfeit  and  pay  any  penalty  not  exceeding  1001.  together  with  such 
costs  attending  the  said  conviction  as  to  the  said  justices  shall 
appear  reasonable;  and  on  the  non-payment  of  such  penalty  and 
costs,  or  in  the  first  instance,  if  to  the  said  justices  it  shall  seem 
fit,  may  bo  committed  to  the  common  gaol  or  house  of  correction, 
with  or  without  hard  labour,  for  any  period  not  exceeding  6  calendar 
months. 

Sect.  2.  Where  any  constable  or  officer  authorised  as  aforesaid  to 
enter  any  house,  room,  or  place  is  wilfully  prevented  from  or  obstructed 
or  delayed  in  entering  the  same  or  any  part  thereof,  or  where  any 
external  or  internal  door  of  or  means  of  access  to  any  such  house, 
room  or  place  so  authorised  to  be  entered  shall  be  found  to  be  fitted  or 
provided  with  any  bolt,  bar,  chain,  or  any  means  or  contrivance  for 
the  purpose  of  preventing,  delaying,  or  obstructing  the  entry  into  the 
same  or  any  part  thereof  of  any  constable  or  officer  authorised  as 
aforesaid,  or  for  giving  an  alarm  in  case  of  such  entry,  or  if  any  such 
house,  room,  or  place  is  found  fitted  or  provided  with  any  means  or 
contiivance  for  unlawful  gaming,  or  with  any  means  or  contrivance 
for  concealing,  removing,  or  destroying  any  instruments  of  gaming, 
it  shall  be  evidence,  until  the  contrary  be  made  to  appear,  that 
such  house,  room,  or  place  is  used  as  a  common  gaming  house  within 
the  meaning  of  this  act  and  of  the  former  acts  relating  to  gaming  (a), 
and  that  the  persons  found  therein  were  unlawfully  playing 
therein. 

Sect.  3.  If  any  person  found  in  any  house,  room,  or  place  entered 
by  any  constable  or  ofla.cer  authorised  as  aforesaid  to  enter  the  same, 
upon  being  arrested  by  any  such  constable  or  officer,  "or  upon  being 
brought  before  any  justices,  on  being  required  by  such  constable  or 
officer  or  by  such  justices  to  give  his  name  and  address,  shall  refuse 
or  neglect  to  give  the  same,  or  shall  give  any  false  name  or  address, 
he  may,  upon  summary  conviction  thereof  before  the  same  or  any 
other  justices,  be  adjudged  to  pay  any  penalty  not  exceeding  501. 
together  with  such  costs  as  to  such  justices  shall  appear  reasonable, 
and  on  the  nonpayment  of  such  penalty  and  costs,  or  in  the  first 
instance,  if  to  such  justices  it  shall  seem  fit,  may  be  imprisoned  in  the 
common  gaol  or  house  of  correction  for  any  period  not  exceeding  one 
month. 

Sect.  4.  Any  person,  being  the  owner  or  occupier,  or  having  the  use 
of  any  house,  room,  or  place,  who  shall  open,  keep,  or  use  the  same 
for  the  purpose  of  unlawful  gaming  being  carried  on  therein,  and 
any  person  who,  being  the  owner  or  occupier  of  any  house  or  room, 
shall  knowingly  and  wilfully  permit  the  same  to  be  opened,  kept,  or 
used  by  any  other  person  for  the  purpose  aforesaid,  and  any  person 
having  the  care  or  management  of  or  in  any  manner  assisting  in  con- 
ducting the  business  of  any  house,  room,  or  place  opened,  kept,  or 
used  for  the  purpose  aforesaid,  and  any  person  who  shall  advance  or 
furnish  money  for  the  purpose  of  gaming  with  persons  frequenting 
such  house,  room,  or  place,  may,  on  summary  conviction  thereof  be- 


(«)  The  former  acts  relating  to  gnming  are  found  nndor  this  title. 


ffiamtns  rnia  %otttvi^^,  849 

fore  any  2  justices  of  the  peace,  be  adjudged  by  such  justices  to  forfeit  1.  Giming  m 
and  pay  such  penalty  not  exceeding  500?.  as  to  such  justices  shall        general 
seem  fit,  and  may  be  further  adjudged  by  such  justices  to  pay  such 


costs  fittending  such  con-viction  as  to  Uiem  shall  seem  reasonable  ;  and  ^^  ^  ^^  *''<=*•  <=•  33- 
on  the  nonpayment  of  such  penalty  and  costs,  or  in  the  first  instance, 
if  to  the  said  justices  it  shall  seem  fit,  may  be  committed  to  the  com- 
mon gaol  or  house  of  correction,  with  or  -without  hard  labour,  for  any 
time  not  exceeding  12  calendar  months. 

Sect.  5.  It  shall  be  lawful  for  the  justices  before  whom  any  persons  Justices  may 
shall  be  brought  who  have  been  found  in  any  house,  room,  or  place  pe^songapyj.*''" 
entered  in  pursuance  of  any  authority  granted  under  the  provisions  of  bended  to  be 
the  said  8  &  9  Vict.  c.  109,  to  requirei  any  of  such  persons  to  be  ^^°™  ™'^  e''^ 
examined  on  oath  and  give  evidence  touching  any  unlawful  gaming  in 
such  house,  room,  or  place,  or  touching  any  act  done  for  the  purpose 
of  preventing,   obstructing,  or  delaying  the  entry  into  such  house, 
room,  or  place  or  any  part  thereof  of  any  constable  or  officer  authorised 
as  aforesaid  ;  and  no  person  so  required  to  be  examined  as  a  witness 
shall  be  excused  from  being  so  examined  when  brought  before  such 
justices  as  aforesaid,  or  from  being  so  examined  at  any  subsequent 
time,  by  or  before  the  same  or  any  other  justices,  or  by  or  before  any 
court,  on  any  proceeding,  or  the  trial  of  any  indictment,  information, 
action,   or   suit  in   anywise   relating  to   such  unlawful    gaming  or 
any  such  acts  as  aforesaid,  or  from  answering  any  question  put  to  him 
touching  the  matters  aforesaid,  on  the  ground  that  his  evidence  will 
tend  to  criminate  himself ;    and  any  such  person  so  required  to  be  Penalty  on  re- 
examined as  a  witness  who  refuses  to  make  oath  accordingly,  or  to  ^"^'"K  t"  ^^ 
answer  any  such  question  as  aforesaid,  shall  be  subject  to  be  dealt  with  in 
all  respects  as  any  person  appearing  as  a  witness  before  any  justices  or 
court  in  obedience  to  a  summons  or  subpoena,  and  refusing,  without 
lawful  cause  or  excuse,  to  be  sworn  or  to  give  evidence,  may  %  law  be 
dealt  with. 

Sect.  6.  Every  person  so  required  to  be  examined  as  a  witness  as  Persons  required 
aforesaid,  who  upon  such  examination  shall  make  true  and  faithful  ^  witnes^rand 
discovery  to  the  best  of  his  knowledge  of  all  things  as  to  which  he  is  so  making  a  full' 
examined,  shall  receive  from  the  justices  or  judge  of  the  court  by  whom  discovery,  to  bo 
he  is  examined  a  certificate  in  writing  to  that  efiect,  and  shall  be  penalties,  &c. 
freed  from  all  criminal  prosecutions  and  penal  actions,  and  from  all 
penalties,  forfeitures,  and  punishments  to  which  he  may  have  become 
liable  for  anything  done  before  that  time  in  respect  of  the  matters  touch- 
ing which  he  has  been  so  examined ;  but  such  witness  shall  not  be 
indemnified  under  this  act  unless  he  receive  from  such  justices  or 
judge  a  certificate  in  writing  under  their  hands,  stating  that  such 
witness  has  on  his   examination  made  a  true   disclosure  touching 
all  things  as  to  which  he  has  been  examined ;  and  if  any  action,  infor- 
mation, or  indictment  be  at  any  time  pending  in  any  court  against 
any  person  so  examined  in  respect  of  any  act  of  gaming  touching 
which    he  was    so   examined,   and    if   any  action,   information,   or 
indictment  be  at  any  time  pending  in  any  court  against  any  person 
so   examined    as  a  witness  in  manner  before    mentioned,   for  any 
such  matter  or  thing,  such  court  shall,  on  the  production  and  proof 
of  such  certificate,  stay  the  proceedings  in  any  such  action,  informa- 
tion, or  indictment,  and  may,  in  its  discretion,  award  to  such  person 
such  costs  as  he  may  have  been  put  to  by  such  action,  information,  or 
indictment. 

Sect.  7.  If  any  person  convicted  under  this  act  on  information  before  Penalties  and 
justices  shall  be  adjudged  to  pay  any  penalty  or  any  costs  and  lelled'bydistress. 
charges  attending  the  conviction,  and  shall  fail  to  pay  such  penalty 
or  costs,  the  same  may  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  the  ofiender,  by  warrant  under  the  hand  and  seal  of 
one  of  the  convicting  justices :  Provided  always,  that  if  any  person 
shall  be  committed  to  prison  for  default  of  payment  of  any  penalty 
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and  costs,  tlien  tlie  costs  alone  may  be  levied  by  distress  or  afore- 
said. 

Sect.  8.  One  balf  of  any  pecuniary  penalty  wliicli  sbaU  be  adjudged 
to  be  paid  under  this  act  shall  be  paid  to  tbe  person  laying  tbe  infor- 
mation upon  wbiob  the  conviction  takes  place,  and  the  remaining  half 
sball  be  applied  in  aid  of  the  poor  rate  of  the  parish  in  which  the 
offence  shall  have  been  committed,  and  shaU  be  paid  for  that  {)urpose 
to  the  overseer  or  other  person  authorised  to  receive  poor  rates  in  such 
parish,  or  if  the  place  wherein  the  offence  shall  have  been  committed 
shall  be  extra-parochial,  then  the  justices  by  whom  such  penalty 
shall  be  adjudged  to  bo  paid  shall  direct  such  remaining  half  thereof 
to  be  applied  in  aid  of  the  poor  rate  of  such  extra-parochial  place, 
or  if  there  shall  not  be  any  poor  rate  therein,  in  aid  of  the  poor  rate  of 
any  adjoining  parish  or  district. 

Sect.  9.  In  case  any  person  who  shall  have  laid  any  information  in 
respect  of  any  offence  against  this  act  shall  not  appear  at  the  time  at 
which  the  defendant  shaU  have  been  summoned  to  appear,  or  at  any 
time  to  which  the  hearing  of  the  summons  may  have  been  adjourned, 
or,  if  such  person,  in  the  opinion  of  any  justices  having  authority  to 
adjudicate  with  respect  to  the  offence  charged  in  such  information  as 
aforesaid,  shall  otherwise  have  neglected  to  proceed  upon  or  prosecute 
such  information  with  due  diligence,  it  shall  be  lawful  for  such 
justices  to  authorise  any  other  person  to  proceed  on  such  information 
and  summons  instead  of  the  person  to  whom  the  same  may  have  been 
granted,  or  such  justices  may  dismiss  the  first  information  and  sum- 
mons, and  authorise  any  person  to  lay  a  fresh  information  in  respect 
to  the  offence  charged  in  such  first  information,  in  like  manner  as  if  ■ 
the  previous  summons  had  not  been  granted. 

Sect.  10.  Any  person  who  shall  be  summarily  convicted  under  this 
act  may  appeal  to  the  next  general  or  quarter  session  of  the  peace 
to  be  holden  for  the  county  or  place  wherein  the  cause  of  complaint 
shall  have  arisen ,  provided  that  such  person,  at  the  time  of  such  con- 
viction, or  within  48  hours  thereafter,  enter  into  a  recognizance, 
with  2  sufficient  securities,  conditioned  personally  to  appear  at  the 
said  session  to  try  such  appeal,  and  to  abide  the  further  judgment  of 
the  court  at  such  session,  and  to  j)ay  such  costs  as  shall  be  by  the 
last-mentioned  court  awarded ;  and  it  shall  be  lawful  for  the  magis- 
trate or  justices  by  whom  such  conviction  shall  have  been  made  to 
bind  over  any  party  who  shall  have  made  information  against  the 
party  convicted,  and  any  witnesses  who  shall  have  been  examined,  in 
sufficient  recognizances,  to  attend  and  be  examined  at  the  hearing  of 
such  appeal ;  and  every  such  vidtness,  on  producing  a  certificate  of 
being  so  bound,  under  the  hand  of  the  said  magistrate  or  justices, 
shall  be  allowed  compensation  for  his  or  her  time,  trouble,  and  ex- 
penses in  attending  the  appeal,  which  compensation  shall  be  paid  in 
the  first  instance  by  the  treasurer  of  the  county  or  place,  in  like 
manner  as  in  cases  of  misdemeanor,  under  the  provisions  of  the  7  &  8 
Geo.  4,  c.  28,  intituled  "  An  Act  for  Improving  the  Administration  of 
OriminalJustice  in  England,"  and  in  case  any  such  appeal  shall  be 
dismissed,  and  the  order  or  conviction  affirmed,  the  reasonable  ex- 
penses of  all  such  witnesses  attending  as  aforesaid,  to  be  ascertained 
by  the  court,  shall  be  repaid  to  the  said  treasurer  by  the  appellant. 

Sect.  11.  On  any  such  appeal,  no  objection  shall  be  allowed  to  the 
information  whereon  the  conviction  has  taken  place,  or  to  such  con- 


(f()  Where  a  conviction  under  this 
act  takes  place  at  a  Metropolitan 
police  court  and  the  penalty  ad- 
judged to  be  paid  was  paid,  the  re- 
ceiver   of    the   metropolitan   police 


district  was  held,  pursuant  to  2  &  3 
Vict.  e.  71,  s.  47,  entitled  to  claim 
half  the  penalty.  (Wray  v.  Ellis,  28 
L.  J.  M.  0.  45.) 
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viotion,  on  any  matter  of  form  or  on  any  insuffloiency  of  statement,  2.  Keeping  or 

provided  it  shall  appear  to  the  justices  in  quarter  sessions  that  the  liaunting  gam- 

defendant  has  been  sufficiently  informed  of  the  charge  intended  to  be  '^'"■9  houses. 
made  against  him,  and  that  such  conviction  was  proper  on  the  merits 


of  the  case;    and  no    information,  conviction,  or  judgment  of  the  Sk™p°aoJi'&c.in 
justices  in  general  or  quarter  sessions  shall  be  removed  by  certiorari  matter  of  form.' 
into  the  court  of  Queen's  Bench.  Judgment  not 

Sect.   12.  When  any  distress  shaU  be  made  for  any  money  to  be  tforar"^"'^"""' 
levied  by  virtue  of  the  warrant  of  any  justice  under  this  act,   the  Distress  not  un- 
distress  shall  not  be  deemed  unlawful,  nor  shall  any  party  making  the  lawful  for  want  of 
same  be  deemed  a  trespasser,  on  account  of  any  defect  or  want  of  form  *'"""• 
in  the  information,  summons,  warrant  of  apprehension,  conviction, 
warrant  of  distress,  or  other  proceeding  relating  thereto,  nor  shall 
such  party  be  deemed  a  trespasser  from  the  beginning,  on  account  of 
any  irregularity  which  shall  be  afterwards  committed  by  him,  but  all 
persons  aggrieved  by  such  defect  or  irregularity  may  recover  full 
satisfaction  for  the  special  damage  by  an  action  on  the  case  in  any  of 
her  Majesty's  courts  of  record. 

Sects.  13  and  14,  As  to  tender  of  amends  and  limitation  of  actions  are 
the  same  as  ss.  16  and  17  of  16  &  17  Vict.  c.  119. 


11.  Keeping  or  liaunting  ffifaming  Houses. 

A  common  gaming-house  is  a  nuisance  at  common  law,  being  detri-  Keeping  one  an 
mental  to  the  public,  as  it  promotes  cheating  and  other  corrupt  prac-  off'="°<^  **  common 
tices,  and  incites  to  idleness,  and  avaricious  ways  of  gaining  property, 
great  numbers  whose  time  might  otherwise  be  employed  for  the  good 
of  the  community.     (1  Hawk.  c.  25,  s.  6;  Bex  v.  Dixon,  10  Mod.  336; 
Bex  V.  Mason,  Leach,  G.  G.  487.) 

The  keeper  of  it  is  indictable  and  punishable  as  for  a  misdemeanor,  Punishment  for. 
with  fine  or  imprisonment,  or  both  {Id.) ;  and  by  the  3  Geo.  4,  c.  114, 
hard  labour  may  be  added  to  the  imprisonment. 

In  Bex  V.  Bogier  and  another,  {I  B.&  G.  272,)  the  "  keeping  a  common 
gaming-house,  and  for  lucre  and  gain  unlawfully  causing  and  pro- 
cuiiag  divers  idle  and  evil-disposed  persons  to  frequent  and  come  to 
play  together  at  a  game  called  rouge  et  noir,  and  permitting  the  said 
idle  and  evil-disposed  persons  to  remain  playing  at  the  said  game  for 
divers  large  and  excessive  sums  of  money,"  was  held  an  ofi'ence  indict- 
able at  common  law.  Et  per  Abbott,  C.  J.,  S.G. — "I  have  no  doubt 
that  the  facts  stated  in  this  indictment  constitute  an  offence  at  common 
law.  Hawkins,  in  the  passage  which  has  been  cited,  {viz.  1  Hawk.  c. 
25,  s.  6,)  observes,  'It  has  been  said  that  common  gaming  houses  are 
nuisances  in  the  eye  of  the  law  : '  and  then  he  assigns  the  reason,  viz. 
that  they  tend  to  produce  certain  evil  consequences,  which  is  not  very 
different  from  saying  that  they  are  nuisances  if  those  consequences  are 
produced.  Since  his  time  many  parties  have  been  convicted  upon 
indictments,  in  which  the  keeping  of  such  a  house  has  been  charged  to 
be  an  ofi'ence  at  common  law.  If  any  confirmation  of  the  authority  of 
Hawkins  were  wanting,  it  is  to  be  found  in  the  enactments  of  the  legis- 
lature. The  25  Geo.  2,  c.  36,  s.  5  (a),  after  reciting  that,  in  order  to  55  Geo.  2,  c  36, 
encourage  prosecutions  against  persons  keeping  bawdy-houses,  gam-  s.  6,  declares  the 
.  ing-houses,  or  other  disorderly  houses,  enacts,  '  that  if  any  2  in-  ''°™™°"  ^"^'• 
habitants  pf  any  parish  give  notice  in  writing  to  a  constable,  of  any 
person  keeping  a  bawdy-house,  gaming-house,  or  any  other  disorderly 
house,  the  constable  shall  go  with  such  inhabitants  to  a  justice  of  the 

{a)  See  ante,   " Disorderly  Souses." 
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peace,  and  shall,  upon  such  inhabitants  making  oath  that  they  believe 
the  contents  of  the  notice  to  be  true,  enter  into  a  recognizance  to  pro- 
secute such  offence,  and  the  constable  is  to  be  allowed  the  expenses  of 
the  prosecution,  and  each  of  the  inhabitants  is  to  receive  10/.'  And 
section  8  recites,  '  that  by  reason  of  many  subtle  and  crafty  contrivances 
of  persons  keeping  bawdy-houses,  gaming-houses,  or  other  disorderly- 
houses,  it  is  difficult  to  prove  who  is  the.  real  owner  or  keeper  thereof, 
by  which  means  many  notorious  offenders  have  escaped  punishment ; ' 
and  then  enacts,  '  that  any  person  who  shall  appear,  act,  or  behave 
himself  as  master,  or  as  the  person  having  the  care  or  management  of 
any  such  house,  shall  be  deemed  to  be  the  keeper  thereof,  and  shall  be 
liable  to  be  prosecuted  as  such,  although  he  be  not  the  real  owner.' 
These  provisions  are  a  legislative  declaration_  that  the  keeping  of  a 
gaming-house  is  an  indictable  offence.  Besides,  the  9  Anne,  c.  14, 
s.  2,  makes  playing  at  any  game  unlawful,  if  more  than  101.  shall  be 
lost.  Now  in  this  case  the  indictment  states,  not  only  that  the  defend- 
ants kept  a  common  gamiug-house,  but  that  they  permitted  persons 
to  play  there  for  divers  large  and  excessive  sums  of  money.  The 
playing  for  large  and  excessive  sums  of  money  would  of  itself  make 
any  game  unlawful;  and  if  so,  there  can  be  no  doubt  that  this  is  an 
offence  at  common  law."  Holroyd,  J.,  in  the  same  case,  added,  that, 
in  his  opinion,  the  indictment  would  have  been  sufficient  merely  to 
have  alleged,  that  the  defendants  kept  a  common  gaming-house.  (And 
see  Bex  v.  Taylor,  3  B.  &  C.  502.) 

By  stat.  33  Hen.  8,  c.  9,  s.  11,  it  was  enacted  that  no  person  shall 
for  his  gain,  lucre,  or  living,  keep  any  common  house,  alley,  or  place 
of  howling,  coyting,  colysh,  cayls,  half-bowl,  tennis,  dicing-table, 
carding,  or  any  unlawful  game  then  or  thereafter  to  be  invented,  on 
pain  of  forfeiting  405.  a-day. 

The  act  also  contained  certain  provisions  for  enforcing  the  penalties 
and  as  to  other  matters,  sections  16  and  23  were  repealed  as  to  games  of 
skill  by  8  &  9  Vict.  c.  109,  and  the  whole  act  may  now  be  considered 
obsolete  but  the  26  &  27  Vict.  c.  125  (the  statute  law  revision  act  of 
1863)  only  expressly  repeals  ss.  16  and  17. 

But  it  was  resolved  upon  this  section,  in  the  third  year  of  Jac.  I., 
that  if  the  guests  in  an  inn  or  tavern  call  for  a  pair  of  dice  or  tables, 
if  the  house  be  not  kept  for  gaming,  lucre,  or  gain,  bait  they  play  only 
for  recreation,  and  for  no  gain  to  the  owner  of  the  house,  this  is 
not  within  the  statute,  nor  is  such  person  that  plays  in  such  house 
that  is  not  kept  for  lucre  or  gain  within  the  penalty  of  that  law. 
(Dalt.  0.  46.) 

Keeping  a  cock-pit  is  within  the  act,  and  is  also  indictable  at 
common  law.     (1  Buss.  300.) 

And  moreover,  by  the  same  statute,  s.  12,  it  is  further  enacted,  that 
every  person  using  and  haunting  any  of  the  said  houses  and  plays,  and 
there, playing,  shall  forfeit  6s.  8d. 

Sect.  14.  And  all  justices  of  the  peace  in  every  shire,  mayor,  sheriffs, 
bailiffs,  and  other  head  officers  in  every  city,  town  and  borough, 
may  enter  all  such  houses,  places,  and  alleys,  where  such  games 
shall  be  suspected  to  be  holden,  exercised,  used,  or  occupied,  and  as 
well  the  keepers  of  the  same,  as  also  the  persons  there  haunting,  re- 
sorting, and  playing,  may  take,  arrest,  and  imprison,  and  keep  in 
prison  until  the  keepers  and  maintainors  of  the  same  plays  and  games 
have  found  sureties  to  the  king's  use,  to  be  bound  by  recognizance  or 
otherwise,  no  longer  to  use,  keep  or  occupy  any  such  house,  play, 
game,  alley,  or  place ;  and  also  that  the  persons  "there  so  found  be  in 
like  case  bound  by  themselves,  or  with  sureties,  no  more  to  play, 
haunt,  or  exercise  from  thenceforth,  in,  at,  or  to  any  of  the  said 
places,  or  at  any  of  the  said  games. 

Sect.  15.  And  the  mayors,  sheriffs,  bailiffs,  constables,  and  other 
head  officers,  within  every  city,  borough  or  town,  shall  make  due 
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search  weeUy  or  at  the  furthest  once  a  month,  in  aU  places  where  any  2  Keevina  or 
such  houses,  alleys,  plays,  or  places  shaUbe  suspected  to  be  had,  kept,  LwSHZ 
and  maintained ;  and  if  they  shall  not  make  such  search  at  the  ft;rthLt      i^ZST 

once  a  month,  if  the  case  so  require,  every  such  person  offendine  shall  '■ 

forfeit  40s.  for  each  month.  S3  Hen.  8,  c.  9. 

Sect.  16  («)•  And  aU  justices  of  the  peace,  mayors,  bailiflfs,  sheriffs,  Punishing  offend- 
and  other  head  officers,  and  every  of  them,j^Kdim(jr  or /cratvirao  any  person  -™  "sing  unlawful 
usmg  unlawful  games,  contrary  to  this  act,  may  commit  every  such  ^'■°"'^' 
offender  to  ward,  there  to  remain  without  bail  or  mainprize  till  he  be 
bound  by  obligation  to  the  king's  use,  in  such  sum  as  by  the  discretion 
of  the  said  justices,  mayors,  bailiffs,  or  other  head  officers  shall  be 
thought  reasonable,  that  they  shall  not  from  henceforth  use  such  un- 
lawful games. 

Sect.  22.  But  any  master  may  license  his  servant  to  play  at  cards.  Masters  may 
dice,  or  tables,  with  himself,  or  with  any  other  gentleman  repairing  to  "'^ense  servants, 
his  said  master  openly  in  his  house,  or  in  his  presence. 

By  stat.  2  Geo.  2,  c.  28,  s.  9,  where  it  shall  be  proved  on  theoath  of  2  Power  of  justices 
witnesses  before  any  justice  of  the  peace,  as  well  as  where  he  shall  '"  =™™i'- 
find  upon  his  own  view,  that  any  person  hath  used  any  imlawful  game 
contrary  to  the  said  statute  of  Henry  8,  the  said  justice  shall  have 
power  to  commit  him  to  prison  without  bail,  unless  and  until  he  shall 
enter  one  or  more  recognizance  or  recognizances,  with  sureties  or  with- 
out, at  the  discretion  of  the  justice,  that  he  shall  not  from  thenceforth 
play  at  or  use  such  unlawful  game. 

By  the  stat.  31  EUz.  c.  5,  s.  7,  all  suits  to  be  pursued  upon  any  sta-  How  recovered, 
tute  (that  is,  any  statute  then  in  force)  for  using  any  unlawful  game 
shall  be  sued  and  prosecuted,  or  otherwise  heard  and  determined,  in  the 
general  quarter  sessions  or  assizes  of  the  county  where  the  offence  shall 
be  committed,  or  in  the  leet  within  which  it  shall  happen,  and  not  in 
anywise  out  of  the  county. 

By  18  Geo.  2,  c.  34,  s.  1,  if  any  person  shall  keep  any  house,  room,  Keepmgpr  haunt- 
er place  for  playing,  or  permit  any  person  within  such  house,  &o.,  to  jjo^f™^"*^' 
play  at  the  game  of  roulet,  otherwise  roly-poly,  or  at  any  other  game 
with  cards  or  dice,  already  prohibited  by  law,  he  shall  incur  the  penalty 
of  the  12_  Geo.  2,  c.  28,  ante,  namely,  200?.     And,  by  sect.  2,  all  per-  Penalty,  im. 
sons  playing  at  any  such  game  incur  a  similar  penalty.     (See  the  pro- 
visions, ante,  p.  838.) 

By  sect.  7,  ante,  p.  839,  no  privilege  of  parliament  shall  be  allowed  to  No  privilege  of 
any  person,  against  whom  a  prosecution  shall  be  commenced,  for  keep-  Parliament, 
ing  any  public  or  common  gaming-house,  or  any  house,  room,  or  place 
for  playing  at  any  before  or  now  prohibited  game. 

The  25  _  Geo.  2,  c.   36,  the  main  provisions  of  which  are  directed  Overseers  and 
against  disorderly  houses,  contains  provisions  for  the  encouraging  of  °™^*''S'^|™''y''^ 
prosecutions   against  persons  keeping  gaming-houses,   and  compels  seoute  gaming-™' 
overseers  of  the  poor  and  constables  to  prosecute  them.     (See  the  pro-  i»<i"se  keepers, 
visions,  title  "Disorderly  House."     See  also  Clarke  v.  Bice,  1  B.  &Ald. 
694 ;    R.  V.  Davies,  5  T.  R.  626 ;  R.  v.  Fox,  5  Dowl.  242.) 
As  to  gaming  in  public  houses,  see  ante,  "Alehouses."  '  Gaming  in  public 

houses. 

III.  tLotterics  BxCis  ILxtilt  ^oes. 

By  the  10  &  11  WUl.  3,  c.  17,  intituled  "An  Act  for  suppressing    10  &  11  Will.  3, 
o/XoWcries;"  reciting  that  "several  evil-disposed  persons,  for  divers  "' 


years  last  past,  have  set  up  many  mischievous  and  unlawful  games,  nuiaanoes 
called  lotteries,  not  only  in  the  cities  of  London  and  Westminster,  and 
in  the  suburbs  thereof,  and  places  adjoining,  but  in  most  of  the  emi- 
nent towns  and  places  in  England,  and  in  the  dominion  of  Wales,  and 

(a)  So  much  of  this  section  as  relates  to  games  of  skill  was  repealed  by 
8  &  9  Vict.  u.  109. 


Lotteries  declared 
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3.  Lotteries  and 
little  goes. 


I0&liwm.3,c.i7, 


Persons  keeping 
such  lotteries. 


Penalty  500Z. 

Offenders  deemed 
rogues. 


Persons  playing, 
&c.  to  forfeit  20^ 


0  Ann.  c.  6. 
Justices  to  pre- 
vent such,  lot- 
teries. 


Setting  up  or  ad- 
vertising such 
lotteries  a  penalty 
of  loot. 


10  Ann.  c.  26. 
Insurances  on 
marriages,  &c., 
and  keeping  of 
offices  for  lot- 
teries &c.,  pro- 
hibited. 


Penalty,  5002. 

Printers  publish- 
ing same  subject 
to  penalty  of  lOOi. 
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have  tiereby  most  UBJiistly  and  fraudulently  got  to  themselves  great 
sums  of  money  from  tie  children  and  seiTants  of  several  gentlemen, 
traders,  and  merchants,  and  from  other  unwary  persons,  to  the  utter 
ruin  and  impoverishm.ent  of  many  families,  and  to  the  reproach  of  the 
English  laws  and  government,  by  colour  of  several  patents  or  grants 
under  the  great  seal  of  England  for  the  said  lotteries,  or  some  of  them ; 
which  said  grants  or  patents  are  against  the  common  good,  trade, 
welfare,  and  peace  of  his  Majesty's  kingdoms  :"  for  remedy  whereof, 
it  is  enacted,  "that  all  such  lotteries,  and  aU  other  lotteries,  are 
common  and  public  nuisances,  and  that  all  grants,  patents,  and 
licences  for  such  lotteries,  or  any  other  lotteries,  are  void  and  against 
law." 

Sect.  2,  No  person  or  persons  whatsoever  shall  publicly  or  privately 
exercise,  keep  open,  show,  or  expose  to  be  played  at,  drawn  at,  or 
thrown  at,  or  shall  draw,  play,  or  throw  at  any  such  lottery,  or  any 
other  lottery,  either  by  dice,  lots,  cards,  balls,  or  any  other  numbers 
or  figures,  or  any  other  way  whatsoever ;  and  that  every  person  or 
persons  so  offending  shall  forfeit  for  every  such  offence  the  sum  of 
500^.,  to  be  recovered  by  information,  bill,  plaint,  or  action,  at  law, 
in  any  of  his  Majesty's  courts  at  Westminster ;  and  the  said  parties  so 
offending  shall  likewise  be  prosecuted  as  common  rogues,  according  to 
the  statutes  in  that  case  made  and  provided. 

Sect.  3.  Every  person  or  persons  that  shall  play,  throw,  or  draw  at 
any  such  lottery,  play,  or  device,  or  other  lotteries,  shall  forfeit  for 
every  such  offence,  the  sum  of  201.,  to  be  recovered  by  information, 
biU,  plaint,  or  action  at  law,  in  any  of  his  Majesty's  courts  at  West- 
minster. 

By  9  Anne,  o.  6,  s.  56,  all  justices  of  the  peace,  and  all  mayors, 
bailiffs,  head  officers,  constables,  and  other  her  Majesty's  civil  ofloers, 
within  their  respective  jurisdictions,  are  hereby  empowered  and  re- 
quired to  use  their  utmost  endeavours  to  prevent  the  drawing  of  any 
such  unlawful  lottery,  heretofore  or  hereafter  to  be  set  up,  by  all  law- 
ful ways  and  means ;  and  that  every  person  who  shall  set  up,  or  shall, 
by  writing  or  printing,  publish  the  setting  up  any  such  unlawful 
lottery,  with  intent  to  have  such  lottery  drawn,  shall  forfeit,  for  every 
such  offence,  lOOZ.,  to  be  recovered  by  information,  biU,  plaint,  or 
action  at  law,  in  any  of  her  Majesty's  courts  at  Westminster. 

By  10  Anne,  c.  26,  s.  109,  every  person  or  persons  who  shall  erect, 
set  up,  or  keep  any  oflfice  or  place,  for  making  insurances  on  mar- 
riages, births,  christenings,  or  service,  or  on  any  of  them,  or  any  other 
office  or  place,  under  the  denominations  of  sales  of  gloves,  of  fans,  of 
cards,  of  numbers,  of  the  Queen's  picture,  for  the  improvement  of 
small  sums  of  money,  or  the  like  offices  or  places,  under  the  pretence 
of  improving  small  sums  of  money,  shall  forfeit,  for  every  such  offence, 
the  sum  of  oOO?.,  to  be  recovered,  with  costs  of  suit,  by  action  of  debt, 
bill,  plaint,  or  information,  in  any  of  her  Majesty's  courts  aforesaid : 
and  every  printer  or  other  person  who  shall,  by  writmg  or  printing,  pub- 
lish the  setting  up  or  keeping  any  such  office  or  place  under  any  the 
denominations  aforesaid,  or  like  denominations,  for  the  improvement 
of  small  sums  of  money,  shall,  for  every  such  offence,  forfeit  the  sum 
of  lOOl.,  to  be  recovered  and  distributed  in  such  manner  as  the  penalty 
last-mentioned  is  to  be  recovered  and  distributed ;  and  every  person  or 
persons  who,  in  any  office  or  place,  erected  or  set  up  for  making  insu- 
rances on  marriages,  births,  christenings,  or  service,  or  under  any 
other  the  denominations  aforesaid,  or  any  like  denominations,  for  im- 
provement of  small  sums,  shall  make,  or  suffer  to.  be  made  therein, 
any  new  insurances  or  contracts  for  new  insurances  on  marriages, 
brrths,  christenings,  or  service,  or  receive  any  payments  into  any 
the  said  offices  or  places  aforesaid,  for  improvement  of  small  sums  of 
money,  shall  forfeit,  for  every  such  offence,  the  sum  of  1001.,  to  be 
recovered  and  distributed  in  like  manner. 
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By  8  Geo.  1,  c.  2,  s.  36,  it  is  enacted,  tliat  all  and  every  person  or  per-  3.  Lotterie,s  mid 
sons  wlio  shall  erect,  set  up,  contimie  or  keep,  or  shall  cause  or  procure       little  goes. 

to  be  erected,  set  up,  continued  or  kept,  any  office  or  place  under  the  rj; — ' ' 

denomination  of  sales  of  houses,  lands,  advowsons,  presentations  to  sails°'of 'lands  or 
livings,  plate,  jewels,  ships,  goods,  or  other  things,  for  the  improve-  goods,  and  chances 
ment  of  small  sums  of  money ;  or  shall  sell  or  expose  to  sale  any  ScSSbited'**^™'*' 
houses,  lands,  advowsons,  presentations  to  livings,  plate,  jewels,  ships, 
goods,  or  other  things,  hy  way  of  lottery,  or  by  lots,  tickets,  numbers, 
or  figures  ;  or  shall  make,  print,  advertise,  or  publish,  or  cause  to  be 
made,  printed,  advertised,  or  published,  proposals  or  schemes  for 
advancing  small  sums  of  money  by  several  persons,  amounting  in  the 
whole  to  large  sums,  to  be  divided  among  them  by  the  chances  of  the 
prizes  in  some  public  lottery  or  lotteries,  established  or  allowed  by  act 
of  parliament :  or  shall  deliver  out,  or  cause  or  procure  to  be  delivered 
out,  tickets  to  the  persons  advancing  such  sums  to  entitle  them  to 
a  share  of  the  money  bo  advanced  according  to  such  proposals  or 
schemes ;  or  shall  make,  print,  or  publish,  or  cause  to  be  made,  printed, 
or  published,  any  proposal  or  scheme  of  the  like  kind  or  nature,  under 
any  denomination,  name,  or  title  whatsoever';  and  shall  be  thereof 
convicted  upon  the  oath  or  oaths  of  one  or  more  credible  witness  or 
witnesses,  by  2  or  more  justices  of  the  peace  of  the  county,  division, 
or  liberty  where  such  offence  shall  be  committed,  or  the  offender  shall 
be  found  (which  oath  such  justices  of  the  peace  are  hereby  empowered 
and  required  to  administer),  the  person  so  convicted  shall  for  every 
such  offence,  over  and  above  any  former  penalties  inflicted  by  any 
former  act  or  acts  of  parliament  made  against  any  private  or  unlawful 
lotteries,  forfeit  the  sum  of  500?.,  one  third  part  thereof  to  his  Majesty,  Penalty,  iwi. 
his  heirs  and  successors,  one  other  third  part  thereof  to  the  informer, 
and  the  remaining  third  part  thereof  to  the  poor  of  the  parish  where 
such  offence  shall  be  committed  :  the  same  to  be  levied  by  distress  and 
sale  of  the  offender's  goods,  by  warrant  under  the  hands  and  seals  of 
such  justices  before  whom  such  offender  shall  be  convicted  as  afore- 
said; and  shall  also  for  every  such  offence  by  such  justices  be  com- 
mitted to  the  county  gaol,  there  to  remain  without  bail  or  mainprize 
for  the  space  of  one  whole  year,  and  from  thence  tiU  the  said  sum  of 
5002.,  so  forfeited  as  aforesaid,  shall  be  fully  paid  and  satisfied:  Pro- 
vided nevertheless,  that  any  person  who  shall  think  himself  or  herself 
aggrieved  by  the  j  udgment  or  determination  of  2  or  more  such  j  ustices,  in 
any  of  the  oases  aforesaid,  shall  have  liberty  to  appeal  to  the  next  quar- 
ter sessions  to  be  held  for  the  county,  city,  or  place  where  such  judg- 
ment or  determination  shall  be  made  or  given,  and  that  the  judgment 
to  be  given  by  the  justices  at  the  said  next  quarter  sessions  shall  be 
final. 

Sect.  37.  That  aU  and  every  person  and  persons  who,  after  the  time  Adventurers  in 
aforesaid,  shall  be  adventurer  or  adventurers  in,  or  shall  pay  any  penalty  ofdouble 
money  or  other  consideration,  or  anyways  contribute  unto,  or  upon  the  sum  paid, 
the.  account  of  any  such  sales,  lotteries,  proposals  or  schemes  aforesaid, 
shall  forfeit  for  every  sach  offence  double  the  sum  paid  or  contributed, 
to  be  recovered  with  costs  of  suit  by  action  of  debt,  biU,  plaint,  or  in- 
formation, in  any  of  his  Majesty's  courts  of  record  at  Westminster. 

By  12  Geo.  2,  c.  28,  intituled  "  An  Act  for  the  more  effectual  pre-  J^  Geo.  2,  c.  28. 
venting  of  excessive  and  deceitful  Gaming,"  after  reciting  10  &  11  ^r?o^fhTsai?of 
Will.  3,  c.  17,  9  Ann.  c.  6,  and  8  Geo.  1,  c.  2,  ss.  36  and  37,  it  is  enacted,  property  by  lot- 
that  if  any  person  or  persons  shall  erect,  set  up,  continue,  or  keep  any  t«ry,  &c. ; 
office  or  place,  under  the  denomination  of  a  sale  or  sales  of  houses, 
land,  advowsons,  presentations  to  livings,  plate,  jewels,  ships,  goods, 
or  other  things,  by  way  of  lottery,  or  by  lots,  tickets,  numbers  or 
figures,  cards  or  dice;  or  shall  make,  print,  advertise,  or  publish,  or  or  advertising, 
cause  to  be  made,   printed,   advertised,  or  published,   proposals   or  ^"^j^J^y .     ^  °* 
schemes  for  advancing  small  sums  of  money  by  several  persons. 
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3.  Lotteries  and  amounting  in.  the  whole  to  large  sums,  to  be  divided  among  them  by 
little  goes.       chances  of  the  prizes  in  some  publio  lottery  or  lotteries  established  or 

^J^ allowed  by  act  of  parliament,  or  shall  deliver  out,  or  cause  or  procure 

eo.  ,  u.  28.      J.Q  |jg  delivered  out,  tickets  to  the  persons  advancing  such  sums,  to 
entitle  them  to  a  share  of  the  money  so  advanced,  according  to  such 
or  exposing  to       proposals  or  schemes  ;  or  shaU  expose  to  sale  any  houses,  lands,  ad- 
&o,%y  krttery""'^'  ''"O'wsons,  presentations  to  livings,  plate,  jewels,  ships,  or  other  goods, 
<tc',  ■  '       by  any  game,  method,  or  device  whatsoever,  depending  upon,  or  to 

be  determined  by  any  lot  or  drawing,  whether  it  be  out  of  a  box  or 
wheel,  or  by  cards  or  dice,  or  by  any  machine,  engine,  or  device  of 
chance  of  any  kind  whatsoever ;  such  person  or  persons,  and  every 
or  either  of  them,  shall,  upon  being  convicted  (a)  thereof  before  any  one 
justice  of  the  peace  for  any  county,  riding,  or  division,  or  before  the 
mayor,  or  other  justice  or  justices  of  the  peace  for  any  city,  or  town 
corporate,  upon  the  oath  or  oaths  of  one  or  more  credible  witness  or 
witnesses,  (which  said  oaths  the  said  justices  of  the  peace  and  mayor 
are  hereby  authorised,  empowered,  and  required  to  administer,)  or 
upon  the  view  of  such  justice  or  justices,  or  the  mayor,  justice,  or  jus- 
tices for  any  city  or  town  corporate,  or  on  the  confession  of  the  party 
shall  be  subject  to  or  parties  accused,  shall  forfeit  and  lose  the  sum  of  200Z.,  to  be  levied 
a  penalty,  2ooi.(6;.  {jy  distress  and  sale  of  the  offender's  goods,  by  warrant  under  the 
hands  and  seals  of  one  or  more  justice  or  justices  of  the  peace  of  such 
county,  riding,  division,  city,  or  town  where  the  offence  shall  be  com- 
Applioation  of       mitted ;  which  said  forfeitures,  when  recovered,  after  deducting  the 
penalties.  reasonable  charges  of  such  prosecution,  shall  go  and  be  applied,  one 

third  thereof  to  the  informer,  and  the  remaining  two  thirds  to  tie  use 
of  the  poor  of  the  parish  where  such  offence  shall  be  committed,  ex- 
cepting the  said  two  thirds  of  such  forfeitures  which  shall  be  inciured 
by  and  recovered  upon  any  person  or  persons  within  the  city  of  Bath, 
which  said  two  thirds  shall  go  and  be  applied  to  and  for  the  use  and 
benefit  of  the  poor  residing  within  the  hospital  or  infirmary  lately 
erected  for  the  benefit  of  poor  persons  jesorting  to  the  said  city  for  the 
benefit  of  the  mineral  waters,  after  deducting  the  charges  of  convic- 
tion as  aforesaid.  And  see  42  Geo.  3,  c.  119,  s.  5,  post,  p.  859. 
Certain  games  do-  By  sect.  2,  the  Said  games  of  the  ace  of  hearts,  Pharaoh,  basset,  and 
withhi'tbe  acts,  hazard  are  and  are  hereby  declared  to  be  games  or  lotteries  by  cards  or 
dice  within  the  intent  and  meaning  of  the  statutes  10  &  11  WUl.  3,  c. 
17  ;  9  Ann.  c.  6,  s.  56;  10  Ann.  c.  26,  s.  109  ;  9  Geo.  1,  c.  19.  And 
that  all  and  every  person  or  persons  who  shall  set  up,  maintain,  or 
keep  the  said  games  of  the  ace  of  hearts,  Pharaoh,  basset,  and  hazard, 
shall  be  subject  and  Hable  to  aU  and  every  the  penalties  and  forfeitures 
in  and  by  this  act  inflicted  upon  any  person  or  persons  who  shall  erect, 
set  up,  continue,  or  keep  any  of  the  said  games  or  lotteries  in  this 
present' act  mentioned;  and  shall  be  prosecuted  and  convicted,  and 
the  penalties  and  forfeitures  shall  be  sued  for  and  recovered  in  like 
manner  as  the  said  penalties  and  forfeitures  are  by  this  act  directed  to 
be  sued  for  and  recovered. 

The  game  of  hazard  is  considered  an  unlawful  game  by  12  Geo.  2, 
c.  28,  s.  3,  and  18  Geo.  2,  c.  34,  s.  2,  whether  played  in  private  or  at  a 
public  gaming-table.  {M'Kinnell  v.  RoUnsmi,  ZM.&  W.  434.) 
Penalty  of  50(.  on  By  Sect.  3,  all  and  every  person  and  persons  who  shall  be  adven- 
tho  adventurers,  ti^rers  in  any  of  the  said  games,  lottery  or  lotteries,  sale  or  sales,  or 
shall  play,  set  at,  stake,  or  punt  at  either  of  the  said  games  of  the  ace 
of  hearts,  Pharaoh,  basset,  and  hazard,  and  shaU.  be  thereof  con- 
victed in  such  manner  and  form  as  in  and  by  this  act  is  prescribed; 

(a)  The  only  proceeding  now  is  by  (J)  See  the  42  Geo.  3,  c.  119,  s.  3, 

information,  in  the  name  of  the  at-  post,  p.  858,  making  it  a  penalty  of 

torney-general,  &o.,   as  pointed  out  500?. 
by  the  46  Geo.  3,  c.  148. 
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overy  such  person  or  persons  shall  forfeit  and  lose  the  sum  of  50Z.,  to  3.  Lotteries  and 
be  sued  for  and  recovered  as  aforesaid.  uttu  goes. 

And  by  13  Geo.  2,  c.  19,  s.  9,  reciting,  that  whereas  a  good  and  G^meof  passage 
wholesome  law  was  made  in  the  12th  year  of  the  reign  of  his  Majesty  ™th'dJce,^I'^^ 
icing  George  2nd,  intituled,  "  An  Act  for  the  more  effectual  preventing  declared  illegal 
of  excessive  and  deceitful  gaming;"  it  is  enacted  and  declared,  that  ^f'**"? ''^ 28 ^ 
the  said  game  of  passage,  and  all  and  every  other  game  and  games       •   >  ■     • 
invented  or  to  be  invented  with  one  or  more  die  or  dice,  or  with  any 
other  instrument,  engine,  or  device  in  the  nature  of  dice,  having  one 
or  more  figures  or  numbers  thereon   (backgammon  and  the  other 
games  now  played  with  the  backgammon  tables  only  excepted),  are 
and  shall  be  deemed  to  be  games  or  lotteries  by  dice,  within  the  intent 
and  meaning  of  the  said  in  part  recited  act ;  and  all  and  every  person  Penalty  on  keep- 
and  persons  who  shall  setup,  maintain  or  keep  any  office,  table,  or  place  ^''^  °'  tables,  .fee. 
(save  and  except  as  in  the  said  in  part  recited  act  is  provided  and 
declared)  for  the  said  game  of  passage,  or  for  any  other  such  game  or 
games  as  aforesaid,  (backgammon  and  the  other  games  now  played 
with  the  backgammon  tables  only  excepted,)  shall  severally  forfeit,  be 
subject,  and  liable  to  all  and  every  the  penalties  and  forfeitures  in  and 
by  the  said  in  part  recited  act  inflicted  upon  any  person  or  persons 
who  shall  erect,  set  up,  continue,  or  keep  any  of  the  games  or  lotteries 
in  the  said  in  part  recited  act  mentioned ;  and  all  and  every  person  or  Penalty  on  per- 
persons  who  shall  play,  set  at,  stake,  or  adventure  at  the  said  game  of  ^o"'  playing  at 
passage,  or  at  any  other  such  game  as  aforesaid,  (backgammon  and     °^^  gameh. 
the  other  games  now  played  with  the  backgammon  tables  only  ex- 
cepted,) save  and  except  as  in  the  said  in  part  recited  act  is  provided  and 
declared,  he  and  they  respectively  shall  severally  forfeit,  be  subject, 
and  liable  to  all  and  every  the  penalties  and  forfeitures  in  and  by  the 
said  in  part  recited  act  inflicted  upon  any  person  or  persons  who  shall 
play,  set  at,  stake,  or  adventure  at  any  of  the  said  games  in  the  said 
in  part  recited  act  mentioned ;  and  all  and  every  such  offenders  respec- 
tively shall  be  prosecuted  and  convicted,  and  the  several  penalties  and 
forfeitures  shall  be  sued  for,  and  recovered  and  disposed  of  in  like 
manner,  and  to  such  uses,  as  the  several  penalties  and  forfeitures  in 
either  of  such  cases  are  by  the  said  in  part  recited  act  directed  to  be 
sued  for,  and  recovered,  and  disposed  of. 

And  every  person  who  shall  set  up,  maintain,  or  keep  any  office.  Several  penalties, 
table,'  or  place  for  the  game  of  passage,  or  any  other  such  game  as 
aforesaid  (except  as  excepted),  shall  severally  forfeit  as  in  stat.  12  Geo. 
2,  c.  28. 

Again,  by  12  Geo.  2,  c.  28,  s.  4,  every  such  sale  or  sales  of  houses,  Sales  of  property 
lands,    advowsons,    presentations    to   livings,    plate,   jewels,    ships,  5^j^°.*'°'^'  *°' 
goods  or  other  things,  by  any  game,  lottery  or  lotteries,  machine, 
engine,  or  other  device  whatsoever,  depending  upon,  or  to  be  deter- 
mined by  chance  or  lot,  shaU.  and  are  hereby  declared  to  be  void  to  all 
intents  and  purposes  whatsoever :  and  aU  such  houses,  lands,  adyow-  and  property  for- 
sons,  presentations  to  livings,  plate,  jewels,  ships,  goods  or  other  things,  '=''*<*'  *"■ 
set  up  and  exposed  to  sale  in  manner  and  form  aforesaid,  shall  be  for- 
feited to  such  person  or  persons  who  shall  sue  for  the  same,  by 
action,  biU,  plaint,  or  information,  in  any  of  his  Majesty's  courts 
of  record,  or  at  the  assizes  for  any  county  where  the  offence  shall 
be  committed ;  in  which  action,  biU,  plaint,  or  information,  no  essoin, 
protection,  wager  of  law,  or  more  than  one  imparlance   shaE  be 
allowed. 

By  stat.  42  Geo.  3,  c.  119,  intituled,  "  An  Act  to  suppress  certain  42  Geo.  3,  i..  H9. 
Games  and  Lotteries  not  authorised  by  Law,"  it  is  enacted  by  s.  1  Little  goes  and 
"  that  all  games  or  lotteries,  called  Little  Goes,  shaE  from  and  after  otuer  lotteries, 
the  passing  of  this  act  be  deemed  and  are  hereby  declared  common 
and  public  nuisances,  and  against  law." 


^^Q  ffiamtng  attH  %ottzxit&. 

3.  Lotteries  and      Sect.  2.  No  person  or  persons  wliatsover  shall  publicly  or  privately 

little  goes.       keep  any  office  or  place  to  exercise,  keep  open,  show,  or  expose  to  be 

'^^     '      — —  played,  drawn,  or  thrown  at  or  in,  either  by  dice,  lots,  cards,  balls, 

Pers™   k""   ■        °^^7  numbers  or  figures,  or  by  any  other  way,  contrivance,  or  device 

any  ptace for'a'^    whatsoever,  any  game  or  lottery  called  a  Little  Go,  or  any  other  lottery 

Rame  or  lottery      whatsoever  not  authorised  by  Parliament,  or  shall  knowingly  suffer  to 

?aw '^c'^shaUfo^  ^^  exercised,  kept  open,  shown,  or  exposed  to  be  played,  drawn,  or 

feit  500(.  &c.       '  thrown  at  or  in,  either  by  dice,  lots,  cards,  balls,  or  by  numbers  or  figures, 

or  by  any  other  way,  contrivance,  or  device  whatsoever,  any  such  game 

or  lottery  in  his  or  her  house,  room,  or  place,  upon  pain  of  forfeiting 

for  every  such  offence  the  sum  of  5001. ,  to  be  recovered  in  the  court 

of  exchequer,  at  the  suit  of  his  Majesty's  attorney-general, .  and  to  be 

to  the  use  of  his  Majesty,  his  heirs  and  successors ;  and  every  person 

so  offending  shall  be  deemed  a  rogue  and  vagabond  within  the  true 

intent  and  meaning  of  an  act  passed  in  the  17  Greo.  2,  c.  5,  and  shall 

be  punishable  as  such  rogue  and  vagabond  accordingly. 

Vagrants.  By  sect.  3,  persons  so  offending,  against  whom  no  such  information 

shall  have  been  made,  shall  be  punished  as  rogues  and  vagabonds, 

within  the  17  Geo.  2,  c.  5,  and  27  Geo.  3,  c.  1.     But  stat.  5  Geo.  4,  c. 

83,  repeals  the  17  Geo.  2,  c.  5,  and  stat.  46  Geo.  3,  c.  148,  repeals  the 

27  Geo.  3,  c.  1,  see  tit.  "  Vagrant." 

Justices  may  au-        Sect.  4.  Upon  complaint  or  information  made  upon  oath  before  any 

thorise  persons  to  justice  or  justices  of  the  peace,  of  any  offence  committed  against  this 

break  open  doors    ■"     ,   .  "'■,  i  -ii,'     ii,     •      •  j-  i-  j?  i.  •      i- 

of  places  where  &ct  m  any  nouse  or  place  within  tne  jurisdiction  oi  any  such  justice  or 
such  offences  com-  justices,  whereby  any  of  the  offenders  may  be  liable  to  punishment  as 
OTehen'd™ffenders  ^og^^^s  and  vagabonds,  it  shall  and  may  be  lawful  to  and  for  the  said 
&C.  '  justice  or  justices  before  whom  such  oath  shall  be  taken,  if  he  or  they 

shall  judge  it  reasonable,  by  special  warrant  under  his  or  their  respec- 
tive hands  and  seals,  to  authorise  and  empower  any  person  or  persons, 
by  day  or  by  night  (but  if  in  the"  night  time,  then  in  the  presence  of  a 
constable  or  other  lawful  ofBcer  of  the  peace,  who  are  hereby  required 
to  be  aiding  or  assisting  therein),  to  break  open  the  doors  or  any  part 
of  such  house  or  place  where  such  offence  shall  have  been  committed, 
and  to  enter  into  such  house  or  place,  and  to  seize  and  apprehend  all 
such  offenders  and  all  other  persons  who  shall  be  discovered  in  such 
house  or  place  and  who  shall  have  knowingly  aided  or  assisted,  or  been 
any  ways  concerned  with  any  such  offender  or  offenders  in  committing 
such  offence,  and  to  convey  them  before  any  justice  or  justices  of  the 
peace  of  the  county,  riding,  division,  city,  liberty,  or  place  wherein 
such  person  shall  be  so  apprehended,  to  be  dealt  with  according  to  law 
as  aforesaid ;  and  all  persons  who  shall  be  discovered  in  such  house 
or  place,  knowingly  aiding,  assisting,  or  any  ways  concerned  with 
such  offender  or  offenders  in  the  carrying  on  any  transactions  respect- 
ing the  said  little  goes  or  lotteries,  or  either  of  them,  shall  be  deemed 
rogues  and  vagabonds,  and  punishable  in  like  manner,  as  is  directed  by 
the  said  recited  act  of  the  17  Geo.  2,  c.  5.  [This  act  of  17  Geo.  2,  c. 
5,  is  now  repealed  by  stat.  5  Geo.  4,  c.  83.  See  tit.  "  Vagrant."^ 
And  it  shall  and  may  be  lawful  for  the  ofBcer  or  officers  having  the 
execution  of  such  wari'ant,  and  all  other  persons  acting  in  his  or  their 
aid  or  assistance,  to  stop,  arrest,  and  detain  all  and  every  the  person 
and  persons  so  discovered  in  such  house  or  place,  and  to  convey  the 
said  person  and  persons  before  such  justice  or  justices  of  the  peace 
Penalty  for  ob-  as  aforesaid ;  and  if  any  person  or  persons  shall  forcibly  obstruct, 
structing  persons,  pp^^gg^  molest,  or  hinder,  any  such  officer  or  officers,  or  others  acting 
in  his  or  their  aid  or  assistance,  in  the  due  execution  of  their  duty, 
or  in  the  due  entering  into  such  house  or  place,  or  in  the  seizing,  de- 
taining, or  conveying  before  such  justice  or  justices  any  such  offenders 
or  other  persons  as  aforesaid,  every  such  person  so  obstructing,  op- 
posing, molesting,  or  hindering  as  aforesaid,  shall  be  deemed  an 
offender  against  law  and  the  pumic  peace,  and  the  coiu't  before  whom 
any  such  offender  shall  be  tried  and  convicted  shall  and  may  order 
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such  oflfender  to  bo  fined,  imprisoned,  and  publicly  wbipped,  as  in  3.  Lotteries  and 
their  discretion  shall  be  thought  fit ;  and  aU  persons,  although  not    '  imie  goes. 

discovered  in  such  house  or  place  as  aforesaid,  who  shall  employ  or  — 

cause  to  be  employed  any  person  or  persons  in  carrying  on  any  of  the  *^  ^^°'  ^'  "'  ^''' 
transactions  aforesaid,  or  m  aiding  or  assisting  any  such  person  or 
persons,  shall  be  deemed  rogues  and  vagabonds,  and  shall  be  punish- 
able in  like  manner  as  is  directed  by  the  Tl  Geo.  3.  c.  1.     [But  the 
46  Geo.  3,  c.  148,  s.  64,  repeals  the  27  Geo.  3,  0.  1.] 

Sect.  5.  From  and  after  the  passing  of  this  act,  no  person  or  persons  Persons  agreeing 
whatever  shall,  on  or  under  any  pretence,  device,  form,  denomination,  *°  P*y  "^^y  ™™> 
or  description  whatsoever,  promise  or  agree  to  pay  any  sum  or  sums,  or  goods,  feT  mfany 
to  deKver  any  goods,  or  to  do  or  forbear  doing  any  thing  for  the  benefit  event'relative  to 
of  any  person  or  persons,  whether  with  or  without  consideration,  on  iotterv™r  c'^b 
any  event  or  contingency  relative  or  applicable  to  the  drawing  of  any  Ushing'any  pro- 
ticket  or  tickets,  lot  or  lots,  numbers  or  figures,  in  any  such  game  or  v°?^\  shall  for- 
lottery,  or  to  publish  any  proposal  for  any  of  the  purposes  aforesaid ;   °' 
and  if  any  person  or  persons  shall  offend  in  any  of  the  matters  afore- 
said, he,  she,  or  they  shall,  for  every  offence,  forfeit  and  pay  the  sum 
of  100?. 

Sect.  6.  It  shall  and  may  be  lawful  for  any  person  whatever  to  ap-  offenders  may  be 

prehend  on  the  spot  any  person  or  persons  so  oSfending,  and  to  convey  apprehended  on 

or  cause  to  be  conveyed  before  any  magistrate  or  justice  of  the  peace  ried^beforTajus"^" 

residing  near  the  place  where  such  offence  shall  be  committed  the  per-  tice,  who  shall,  on 

son  or  persons  so  apprehended,  to  be  proceeded  against  under  this  J''?  i"'"^^!y °* 
i.  J     1,  1.   11  1,  1?     J    J        1,  ,,  being  paid,  com- 

act ;  and  when  any  person  or  persons  shall  be  apprehended  or  brought  mit  offender. 

before  any  magistrate  or  justice  aforesaid  for  any  such  ofience,  it  shall 
be  lawful  for  such  magistrate  or  justice  to  proceed  to  examine  into  the 
circumstances  of  the  case,  and  upon  due  proof  upon  oath  or  solemn 
affirmation  of  any  such  offence  committed  against  this  act,  to  give 
judgment  or  sentence  accordingly,  and  where  the  party  accused  shall 
be  convicted  of  such  offence,  and  such  penalty  shall  not  be  imme- 
diately paid,  to  commit  such  oflfender  to  prison  for  any  space  of  time 
not  exceeding  6  calendar  months,  nor  less  than  1  calendar  month, 
without  bail  or  mainprize,  and  without  appeal,  or  until  such  penalty 
shall  be  satisfied ;  and  every  such  penalty,  when  paid  upon  conviction.  Application  of 
shall  go  and  be  applied,  one  third  thereof  to  his  Majesty,  one  third  penalty, 
thereof  to  the  use  of  the  informer  or  informers,  and  the  other  third 
thereof  to  the  person  or  persons  apprehending  or  securing  such  oflfender 
or  offenders. 

Sect.  7.  All  provisions,  powers,  authorities,  &c.,  contained  in  stat. 
27  Geo.  3,  c.  1,  shall  extend  to  all  the  provisions  of  this  act. 

Sect.  8.  That  if  any  sheriflf's  oflficer  or  other  person  or  persons  shaU  General  issue, 
be  sued,  molested,  or  prosecuted  for  any  thing  done  by  virtue  or  in 
pursuance  of  this  act,  such  sheriflf's  officer  or  other  person  or  persons 
shall  and  may  plead  the  general  issue,  and  give  this  act  and  the  spe- 
cial matter  in  evidence  in  his,  her,  or  their  defence  or  defences ;  and 
if  afterwards  a  verdict  shall  pass  for  the  defendant  or  defendants,  or 
the  plaintiff  or  plaintiffs  shall  discontinue  his,  her,  or  their  action  or 
prosecution,  or  be  non-suited,  or  judgment  shall  be  given  against  him, 
her,  or  them,  upon  demurrer  or  otherwise,  then  such  defendant  or  de- 
fendants shall  have  treble  costs  awarded  to  him,  her,  or  them,  against  Treble  costs. 
any  such  plaintiff  or  plaintiffs.  But  as  regards  treble  costs,  the  recent 
act  of  5  &  6  Vict.  c.  97,  s.  2,  now  entitles  the  defendant  only  to  a  fuU 
indemnity  against  costs. 

By  stat.  46  Geo.  3,  c.  148,  s.   59,  AU  pecuniary  penalties  for  anj'  Penalties  to  go 
offence  against  any  law  touching  or  concerning  lotteries,  or  against  *°  ^^^^^s'j^*"^^ 
this  act  (except  where  it  is  herein  otherwise  directed),  shall,  when  name  of  attomej - 
recovered,  go  and  be  appKed  to  the  use  of  his  Majesty,  his  heirs  or  sue-  general,  &c. 
cessors ;  it  shall  not  be  lawful  for  any  person  or  persons  whatever 
i  (except  where  it  is  herein  otherwise  directed)  to  commence  or  enter 
into   or  cause  or  procure  to  be  commenced  or  entered,  or  filed,  or  pro- 


Bankrupt's  cer- 
tificate. 
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3.  Lotteries  and  secuted,  any  action,  suit,  bUl,  plaint,  or  information,  for  the  recovery 
Mule  goes.       of  any  peoimiary  penalty  or  penalties  inflicted  by  any  of  the  laws 

42  Geo.  3,  u.  i4s!  touching  or  concerning  lotteries,  or  by  this  act,  unless  the  same  be 
commenced,  entered,  filed,  and  prosecuted  in  the  name  of  his  Majesty's 
attorney-general  in  the  court  of  exchequer  at  Westminster,  if  such 
oflfence  shall  be  committed  in  England. 

State  lotteries.  In  B.  V.  Liston  (6  T.  B.  338,  Nolan,  259),  it  was  decided,  that  stat. 

27  Geo.  3,  c.  1,  which  contained  an  enactment  nearly  alike  to  the 
above  enactment  of  46  Geo.  3,  c.  148,  s.  59,  and  which  is  repealed  by 
sect.  64  of  that  act,  only  extended  to  State  Lotteries,  and  did  not 
repeal  the  summary  jurisdiction  of  magistrates  over  games  of  chance 
or  lotteries  prohibited  by  stat.  12  Geo.  2,  c.  28.  But  the  later  case 
of  ^.  v.  Tuddenham,  9  Dowl.  871,  has  established  that  the  above  enact- 
ment extends  to  all  lotteries,  whether  private  or  state  lotteries,  and 
that  proceedings  for  the  recovery  of  penalties  relating  to  lotteries,  con- 
trary to  the  42  Geo.  3,  c.  119,  must  now  be  sued  for  in  the  name  of 
the  attorney-general,  and  not  before  magistrates. 

Insuring  in  the  lottery  has  been  held  not  gaming  within  the  repealed 
stat.  5  Geo.  2,  c.  30,  s.  12,  so  as  to  prevent  a  bankrupt's  certificate 
being  allowed.  [Lewis  v.  Piercy,  1  H.  Bla.  29.  See  the  6  Geo.  4,  c. 
16,  s.  130.) 

Foreign  lotteries.  Foreign  Lotteries.'] — By  the  stat.  9  Geo.  1,  c.  19,  ss.  4,  5,  if  any  person 
shall,  by  virtue  or  colour  of  any  grant  or  authority  from  any  foreign 

Setting  up,  &c.  prince  or  state,  set  up,  continue,  or  keep,  or  cause  or  procure  to  be  set 
up,  continued,  or  kept,  any  lottery  or  undertaking  in  the  nature  of  a 
lottery  under  any  denomination  whatsoever,  or  shall  make,  print,  or 
publish,  or  cause,  &c.,  any  proposal  for  any  such  lottery  or  under- 
taking, or  shall  sell  or  dispose  of  any  ticket  in  any  foreign  lottery,  and 
shall  be  convicted  thereof  on  oath  of  one  witness  before  2  justices 
where  the  offence  shall  be  committed  or  the  offender  shall  be  found,  hp 
shall  (over  and  above  any  penalties  by  former^  acts  against  unlawful 
lotteries)  forfeit  2002.,  one- third  to  the  king,  one-third  to  the  informer, 
and  one-third  to  the  poor,  to  be  levied  by  distress  and  sale  by  warrant 
of  such  justices,  and  shall  also  by  them  be  committed  to  the  county 
gaol  for  one  year,  and  from  thence  till  the  said  sum  of  200Z.  be  fully 
paid :  Provided,  that  persons  aggrieved  may  appeal  to  the  next  quarter 
sessions,  and  the  judgment  there  to  be  final. 

And  by  stat.  6  Geo.  2,  c.  35,  ss.  29,  30,  if  any  person  shall  sell,  pro- 
cure, or  deliver  any  ticket,  receipt,  chance,  or  number,  or  division  in 
any  foreign  or  pretended  foreign  lottery,  or  in  any  class,  part,  or  divi- 
sion thereof,  or  in  any  undertaking  in  the  nature  of  a  lottery,  or  shall 
sell,  procure,  or  deliver  any  ticket,  receipt,  chance,  or  number  in  any 
duplicate  or  pretended  duplicate  of  any  foreign  or  pretended  foreign 
lottery,  or  shall  receive  or  cause  to  be  received  any  money  for  any  such 
ticket,  receipt,  chance,  or  number,  or  in  consideration  of  any  money  to 
be  paid  in  case  any  ticket  or  number  in  any  foreign  or  pretended  foreign 
lottery,  or  any  class,  part,  or  division  thereof,  shall  prove  fortunate,  and 
shall  be  convicted  thereof  in  the  courts  at  Westminster,  or  on  the  oath 
or  aflBrmation  of  one  witness  before  two  justices  where  the  offence  shall 

Penalty  for.  be  committed  or  the  offender  shall  be  found,  he  shall  forfeit  200?.,  one- 

third  to  the  king,  one-third  to  the  informer,  and  one-third  to  the  poor 
where  the  oflfence  shall  be  committed ;  the  same  (in  case  of  conviction 
before  two  justices)  to  be  levied  by  distress  and  sale,  by  warrant  of  such 
justices :  and  shall  also  be  committed  to  the  county  gaol  for  one  year 

Appeal.  and  from  thence  till  the  200Z.  be  paid :  Provided,  that  persons  aggrieved 

may  appeal  to  the  next  quarter  sessions,  and  the  judgment  there  to  be 
final. 

6  &  r  Wiu.  4,  u.  66.  By  6  &  7  Will.  4,  c.  66,  intituled  "  An  Act  to  prevent  the  Adver- 
tising of  Poreign  and  other  Illegal  Lotteries,"  reciting,  whereas  the 
laws  in  force  are  insufficient  to  prevent  the  advertising  of  foreign  an 


Penalty  for. 


Selling  or  procur- 
ing chances  in 
foreign  lotteries. 
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other  illegal  lotteries  in  this  kingdom,  and  it  is  expedient  to  make       4.  Forms. 
further  provision  for  that  purpose  :  it  is  therefore  enacted,  that  from 


and  after  the  passing  of  this  act,  if  any  person  shall  print  or  publish,  Advertising 
or  cause  to  be  printed  or  published,  any  advertisement  or  other  notice  lottoSesT '  °^^ 
of  or  relating  to  the  dra-sving  or  intended  drawing  of  any  foreign  lot- 
tery, or  of  any  lottery  or  lotteries,  not  autliorised  by  some  act  or  acts  of 
parliament;  or  if  any  person  shall  print  or  pubKsh,  or  cause  to  be 
printed  or  published,  any  advertisement  or  other  notice  of  or  for  the 
sale  of  any  ticket  or  tickets,  chance  or  chances,  or  of  any  share  or 
shares  of  any  ticket  or  tickets,  chance  or  chances,  of  or  in  any  such 
lottery  or  lotteries  as  aforesaid,  or  any  advertisement  or  notice  con- 
cerning or  in  any  manner  relating  to  any  such  lottery  or  lotteries,  or 
any  ticket,  chance,  or  share,  tickets,  chances,  or  shares  thereof  or 
therein ;  every  person  so  offending  shall  for  every  such  oflfence  forfeit 
the  sum  of  50?. ,  to  be  recovered,  -with  full  costs  of  suit,  by  action  of  Penalty  for. 
debt,  bill,  plaint,  or  information  in  any  of  his  Majesty's  courts  of  record 
in  Westminster  or  Dublin  respectively,  or  in  the  court  of  session  in 
Scotland  ;  one  moiety  thereof  to  the  use  of  his  Majesty,  his  heirs  and 
successors,  and  the  other  moiety  thereof  to  the  use  of  the  person  who 
shall  inform  or  sue  for  the  same. 

By  the  8  &  9  Vict.  c.  74,  s.  3,  all  fines,  penalties  and  forfeitures  Lotteries, 
under  6  &  7  Will.  4,  c.  66,  are  to  go  wholly  to  her  Majesty  ;  and  by  s.  4, 
they  are  to  be  sued  and  prosecuted  for  only  in  the  name  of  her 
Majesty's  attorney-general  or  solicitor-general  in  England  or  Ireland, 
or  of  her  Majesty's  advocate-general  or  solicitor-general  in  Scotland, 
or  of  the  solicitor  of  stamps  and  taxes  in  England  or  Scotland,  or  of 
the  solicitor  of  stamps  in  Ireland,  or  of  any  person  to  be  autho- 
rised to  sue  or  prosecute  for  the  same  by  writing  under  the  hands  of 
the  commissioners  of  stamps  and  taxes,  or  in  the  name  of  any  officer 
of  stamp  duties,  by  action  of  debt,  bill,  plaint  or  information  in  the 
court  of  exchequer  at  Westminster  in  respect  of  any  fine,  penalty  or 
forfeiture  incurred  in  England,  and  in  the  court  of  exchequer  in 
Dublin  in  respect  of  any  fine,  penalty  or  forfeiture  incurred  in  Ire- 
land, and  in  the  court  of  exchequer  in  Scotland  in  respect  of  any  fine, 
penalty  or  forfeiture  incurred  in  Scotland ;  and,  except  as  is  herein- 
taefore  provided,  it  shall  not  be  lawful  for  any  person  other  than  as 
aforesaid  to  inform,  sue  or  prosecute  for  eaij  such  fine,  penalty  or 
forfeiture  as  aforesaid. 


IV-  dFormg. 


For  forms  relating  to  keeping  disorderly  houses,  see  "  Disorderly 
House." 


)     The  jurors  for  oitr  ladytkeQ'ueen,upontIieiroatJipresent,thatA.£.,  (I).  Indictment 
to  wit.  (  hj  fraud,  unlawful  devise  and  ill  practice  in  playing  at  and  with  ^^f^^  ^  *lH  Y',"*' 
cards,  unlawfully  did  win  from  one  O.  D.  (or,  a  certain  person  whose  name  is  to"'      '^'    '  ^'''' 
the  jury  unknown),  a  certain  sum  of  money,  with  intent  to  cheat  him  the  said 
0.  D.  of  the  same  to. the  great  damage  of  the  said  C.  D.,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  said  lady 
the  Queen,  her  crown  and  dignity. 

\     The  jurors  for  our  lady  the  Queen,  upon  their  oath  present,   that  (2).  Indictment 
to  wit.  I  0.  D.,  on  ,  by  then  playing  at  and  urith  cards,  to  wit,  at  °Vf '^T'sins'  ^*' 

a  game  called  ,  with  one  A.  J3.,  within  the  space  of  twenty -four  hours,  more  than  20? 

to  wit,  mthin  the  space  of  eight  hours,  unlawfully  did  lose  at  the  said  play,  to  within  24  hours. 
tlie  said  A.  B.,  above  the  sum  of  tioenty  pounds,  to  wit,  the  sum  of  £         , 
to  tlie  evil  example  of  all  others,  against  the  form   of  the  statute  in  such 

{a)  This  form  was  held  good  in  H.  v.  Moss,  2  Jur.  N.  S.  1196. 
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case  made  and  provided,  and  against  the  peace  of  our  said  lady  tlie  Queen,  Iter 
croiim  and  dignity.  [-Add  a  count,  omitting  the  name  of  the  game,  if 
doubtful. 


[Commencement'as  usual,  see  "  Commitment  ""l  that  the  said  CD.  on  ,  at 
,  unlawfully  and  injuriously  did  keep  and  maintain  a  certain  commo^i 
gaming -lumse  ;  and  in  the  said  common  gaming-house,  for  lucre  and gain,unlaw- 
fully  and  wilfully  did  cause  and  procure  divers  idle  and  evil-disposed  persons  to 
frequent  and  come  to  play  and  game  together,  and  then  and  there,  in  the  said 
common  gaming-hov^e,  unlawfully  and  wilfully  did  permit  and  suffer  the 
said  idle  and  evil-disposed  persons  to  he  and  remain  unlawfully  playing  and 
gaming.     [Conclude  as  nsual.] 


(4).  Indictment  )      Tlie  jurors  of  our  lady  the  Queen,  upon  their  oath  present,,  that  0.  Z>., 

common™!  ^'         ^^  ^^'   ^  "^  *^^  '^"^  "■^  '  ^™  '''^  ^^'*''  "-^  ""''  -^'""'^  >  "■'"•'^  "'"'  di'ocrs 

house.  other  days  and  tiines  between  tlmt  day  and  tlie  day  of  taking  this  inquisition,  a 

certain  common  gaming-house,  there  situate,  for  his  lucre  and  gain,  unlawfully 
and  injuriously  did  keep  and  maintain,  and  in  the  said  common  gaming- 
house, on  the  day  and  year  aforesaid,  and  on  the  said  other  days  and  times,  there 
unlawfully  and  injurioiisly  did  cause  and  procure  divers  idle  and  ill-disposed 
persons  tofreqtient  and  come  together  to  game  and  play,  and  the  said  idle  and 
ill-disposed  persons  to  be  aiul  remain  in  the  said  common  gaming-house,  and  to 
game  and  play  together  on  the  day  and  year  aforesaid,  and  on  tlie  said  other 
days  and  limes  there  did  unlawfully  and  injuriously  procwre,  permit,  and. 
suffer,  and  tlie  said  perso7is,  in  the  said  common,  gaming-house  there,  on  tlie  day 
and  year  aforesaid,  and  on  the  said  other  days  and  times,  by  such  procureinent, 
permission,  and  sufferance  of  the  said  C.  D.,  did  game  togetlier,  to  the  great 
encouragement  of  idleness  and  dissipation,  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  our  said  lady  the  Queen,  and  against  the  peace 
Second  count  for    of  our  said  lady  the  Queen,  her  crown  and  dignity.     And  the  jurors  aforesaid, 
keeping  a  com-       on  their  oath  a,foresaid,  do  further  present,  that  the  said  C.  D.  on  the  day  and  year 
mon  gaming-room  first  aforesaid,  and  on  divers  otJier  days  and  tiines  between  that  day  aiid  the  day  of 
and  place.  y^^j  talcing  this  inquisition,  a  certain  other  common  gaming-room  and  place  in  a 

certain  house  there  situate,  for  his  lucre  and  gain,  unlawfully  and  injjcriously 
did  keep  and  maintain,  and  in  tlie  said  common  gaming-room  and  place,  on  tlie 
day  and  year  first  aforesaid,  and  on  tlie  said  other  days  and  times,  tltere  unlaw- 
fully and  injuriously  did  cause  and  procure  divers  idle  and  ill-disposed  persons 
to  frequent  and  come  togetlier  to  game  and  play,  and  the  said  last-mentioned  idle 
and  ill-disposed  persons  to  be  and  remain  in  tlie  said  common  gaming-room  and 
place,  to  game  and  play  together,  on  the  day  and  year  first  aforesaid,  and  on 
the  said  other  days  and  times,  there  did  unlavfully  and  injuriously  procure, 
perm,it,  and  suffer,  and  tlie  said  last-mentioned  persons,  in  the  said  common 
gaming-room  and  place,  on  the  day  and  year  aforesaid,  and.  on  the  said  other 
days  and  times,  by  such  last  procurement,  permission,  and  sufferance  of  tlie  said 
C.  D.  did  game  and  play  together,  to  the  great  encouragement  of  idleness  and 
dissipation,  to  the  great  damage  and  common  nuisance  of  the  liege  subjects  of  our 
said  lady  the  Queen,  and  against  tlie  peace  of  our  said  lady  the  Queen,  her 
crown  and  dignity.  [Add  other  counts  here,  stating  that  defendant  kept  a 
common  gaming-house,  but  omitting  that  the  defendant  kept  the  house,  &c.  for 
lucre  and  gain.] 


(FOE  COUNTIES  AND  RIDINGS,  &c.) 

As  to  gaols  and  houses   of  correction  for  boroughs  and  corporate 
towns,  see  tit.  "  Corporation,"  Vol.  I. 

As  to  prisons  for  juyenile  offenders,  see  post,  "  Oaols  for  Juvenile 
Offenders." 


(a)  It  has  not  been  thought  necessary  to  insert  the  acts  regulating  the  con- 
vict prisons. 
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Herein  of—  <^'^^^  <^nd 

I.  JBi/  what  Authority  Oaoh  erected,  to  whom  they  belong,  Defi-        rection. 

nition  of  Term,  and  as  to  Contracts  for,  p.  864.  '. 

28  &  29  7ict.  c.  126,  ss.  4—7. 
II.  Obligation  to  maintain  Prisons,  p.  866. 

28  &  29  Vict.  c.  126,  ss.    8—9. 
5    &    6  Vict.  c.    98,  ss.  10—11. 

III.  Gaols  in  Counties  divided  into  Hidings,  and  Sessions  for,  p. 

866. 

5  Geo.  4,  c.  12,  ss.  1—17. 

IV.  To  what  Oaol  Prisoners  are  to  be  Committed,  and  Reception  of 

them,  p.  870. 

5  &  6  Will.  4,  c.  38,  ss.  3—4. 

V.  Appointment  and  removal  of  Officers,  their  Duties  and  Berau- 
neration,  p.  875. 

28  &  29  Vict.  c.  126,  ss.  10—16. 
VI.  Discipline  of  Prisoners,  and  Government  of  Prisons,  p.  878. 
28  &  29  Vict.  c.  126,  ss.  17—22,  and  schedule  I. 

VII.  Building,  Enlargement,  and  Rebuilding  of  Prisons,  and  Pro- 
vision for  Expenses  of,  p.  892. 

28  &  29  Vict.  0.  126,  ss.  23—30. 

VIII.   Contracts  for  Maintenance  of  Prisoners  and  Appropriation  of 
Prisons,  p.  893. 

28  &  29  Vict.  u.  126,  ss.  31—34. 

29  &  30  Vict.  c.  100,  ss.  1—4. 

IX.  Inadequate  Prisons  may  be  closed,  and  Government  Allowaiwe 
withheld,  p.  895. 

1.   Government    Alloioance    withheld   from    inadequate 


2,  Power    of   Secretary    of   State    to    close    inadequate 
Prisons. 
28  &  29  Vict.  c.  126,  ss.  35,  36. 
X.   Offences  in  relation  to  Prisons,  p.  896. 

28  &  29  Vict.  c.  126,  ss.  37—40. 
XI.  Discharge  of  Prisoners,  p,  897. 

28    &  29  Vict.  c.  126,  ss.   41—43,  and  25  &  26  Vict, 
c.  44,  s.  1. 

XII.  Purchase  of  Land  for  Prisons,  and  Sale  of  unnecessary  Prisons, 
p.  898. 

Conditions  of  Sale. 

28  &  29  Vict.  u.  126,  ss.  44-47. 

XIII.  Recovery  of  Penalties,  Acticms,  Inquests  on  Prisoners,  p.  899. 

28  &  29  Vict.  0.  126,  ss.  48—62. 

XIV.  Visiting  Justices,  p.  899. 

28  &  29  Vict.  c.  126,  ss.  53—55. 
XV.  Law  of  Prisons  generally,  p.  900. 

1.  Abolition  of  Distinction  between  Gaol  and  House  of 

Correction. 

2.  Jurisdiction  over  Prison. 

3.  Custody  of  Prisoners. 
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4.  Security  to  Sheriff,  and  his  BesponsihilHy. 

5.  Description  of  Prison  m  Writ. 

6.  Gaoler  of  Prison  to  deliver  Calendar. 

7.  Removal  of  Prism\ers  far  Trial,   and  in  other  cases 

Custody  and  Trial  of. 

8.  Misdemeanants  of  First  Division. 

9.  Fees  to  Gaolers  on  Discharge  of  Prisoners. 

28  &  29  Vict.  c.  126,  ss.  56—67. 
5.5  Geo.  3,  c.  50. 

XVI.  Discontinuance  of  certain  Prismis,  and  Uemoval  of  Prisoners, 
p.  904. 

28  &  29  Yiot.  c.  126,  .ss.  68—72. 
31  Vict.  c.  21. 

XVII.  Regulations  as  to  Executions  within  Prisons,  p.  907. 

31  &  32  Vict.  c.  24. 

XVIII.  Repeal  of  Statutes,  and  Saving  Clauses,  p.  909. 

28  &  29  Vict.  c.  126,  ss.  73—82. 


None  to  be  erected 
but  by  statute. 


To  whom  they 
belong. 


2  &  8  Vict.  c.  66. 
Definition  of 
terms. 


"Municipal 
borough  "  and 
"Borough :" 


"  Prison : " 


■' Gaoler  ;■' 

"  Clerk  of  the 
peace : " 

"  Treasurer : " 


I.  ISb  b)i)at  SLutJoritj)  nectrt  anti  matntaineti.— Co  totom 
tJieg  fielong.— Befinttton  of  STerms  anti  as  to  Contracts 
for. 

Gaols  are  of  suoli  uniyersal  concern  to  tlie  public,  that  none  can  be 
erected  by  any  less  authority  than  by  act  of  parliament.  (2  Inst.  705.) 
Hence  tbe  coroner  is  to  inquire  of  tbe  death  of  all  persons  whatso- 
ever who  die  in  prison,  to  the  end  that  the  public  may  be  satisfied 
whether  such  persons  came  to  their  end  by  the  common  course  of 
nature,  or  by  some  unlawful  violence,  or  unreasonable  hardships  put 
on  them,  by  those  under  whose  power  they  were  confined.  (3  hist. 
52,91.) 

Also,  all  prisons  or  gaols  belong  to  the  queen,  although  a  subject 
may  have  the  custody  or  keeping  of  them.     (2  Inst.  100.) 

The  principal  gaol  act  now  in  force  is  the  28  &  29  Vict.  c.  12G 
(Prisons  Act,  1865),  which  repeals  the  former  gaol  act,  4  Geo.  4,  c.  64, 
and  numerous  other  statutes  passed  since  that  date  (a).  It  does  not 
apply  to  convict,  naval,  or  military  prisons. 

By  28  &  29  Vict.  c.  126,  s.  4,  it  is  enacted  that  in  this  act,  and  in 
any  act  applied  or  incorporated  by  this  act,  the  expressions  hereinafter 
mentioned  shall  have  the  meanings  hereinafter  attached  to  them, 
unless  there  is  something  in  the  tenor  of  the  act  inconsistent  with 
such  meanings.;  that  is  to  say, 

"  Municipal  borough  "  shall  mean  any  place  for  the  time  being 
subject  to  the  Municipal  Corporation  Act,  5  &  6  Will.  4,  c. 
76(6),  and  any  acts  amending  the  same,  and  "borough" 
shall  include  "  municipal  borough  :  " 
"Prison"  shall  mean  gaol,  house  of  correction,  bridewell,  or 
penitentiary ;  it  shall  also  include  the  airing  grounds  or 
other  grounds  or  buildings  occupied  by  prison  officers  for  the 
use  of  the  prison  and  contiguous  thereto  : 
"  Gaoler  "  shall  mean  governor,  keeper,  or  other  chief  officer  of  a 

prison  : 
"  Clerk  of  the  peace  "  shall  include  any  officer  performing  similar 

duties  to  those  of  a  clerk  of  the  peace  : 
"Treasurer"  shall  include  any  officer  performing  duties  similar 
to  those  of  treasurer : 

(a)  See  list  of  these  statutes,  post, 
p.  909. 


(J)  For    the    amending    acts,    see 
'  Corporations,  Municipal." 
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"  Quarter  sessions  "  shall  include  "  general  sessions  :  "                     ].  Erection  of 
"Criminal  prisoner"  shall  mean  any  prisoner  charged  -witH  or       gaols,  dkc. 
convicted  of  a  crime.  

rw      ,  m,  ■,-,.,  •■      ,     „  ,  28  cSs  29  Vict.  0.  12C. 

Sect.  o.  The  persons  hereinafter  named  shall  be  prison  authorities  « Quarter  ses- 
for  the  purposes  of  this  act ;  that  is  to  say,  sions : " 

1.  As  respects  any  prison  belonging  to  any  county,  except  as  "  Crirniual  pri- 

hereinaftor  mentioned,  or  to  any  riding,  division,  hundred,  ^™*''- 

or  liberty  of  a  county,  having  a  separate  court  of  quarter  Sprfson  authori- 

sessions,  the  justices  in  quarter  sessions  assembled  :  ties." 

2.  As  respects  any  prison  belonging  to   a  county  divided  into 

ridings  or  divisions,  and  maintained  at  the  common  expense 
of  such  ridings  or  divisions,  the  justices  of  the  county 
assembled  at  a  court  of  gaol  sessions  held  in  manner  pro- 
vided by  the  5  Geo.  4,  c.  12  : 

3.  As  respects  any  prison  belonging  to  the  city  of  London,  or  the 

liberties  thereof,  the  court  of  the  lord  mayor  and  alder- 
men: 

4.  As  respects  any  prison  belonging  to  a  municipal  borough,  the 

council  of  the  borough  : 

5.  As  respects  any  prison  .belonging  to  any  district,  liberty,  city, 

borough,  or  town  having  a  separate  prison  jurisdiction,  and 
not  hereinbefore  mentioned,  the  justices,  council,  or  other 
persons  having  power  at  law  to  build,  enlarge,  or  repair 
such  prison,  assembled  at  any  gaol  session  or  other  formal 
meeting  of  their  body. 

Sect.  6.  The  expression  "justices  in  sessions  assembled"  shall  mean  Definition  of 
as  follows ;  that  is  to  say,  :^ftS^^lot- 

1.  As  respects  any  prison  belonging  to  any  county,  except  as 

hereinafter  mentioned,  or  to  any  riding,  division,  hundred, 
or  liberty  of  a  county,  having  a  separate  court  of  quarter 
sessions,  the  justices  in  quarter  sessions  assembled  : 

2.  As  respects  any  prison  belonging  to  any  county  divided  into 

ridings  or  divisions,  and  maintained  at  the  common  expense 
of  such  ridings  or  divisions,  the  justices  of  the  county 
assembled  at  gaol  sessions  : 

3.  As  respects  any  prison  belonging  to  the  city  of  London,  or 

the  liberties  thereof,  the  court  of  the  lord  mayor  and 
aldermen : 

4. 'As  respects  any  prison  belonging  to  any  municipal  borough, 
the  justices  of  the  borough  assembled  at  sessions  to  be  held 
by  them  at  the  usual  time  of  holding  quarterly  sessions  of 
the  peace,  or  at  such  other  time  as  they  may  appoint : 

5.  As  respects  any  prison  belonging  to  any  city,  district,  borough, 
or  town  having  a  separate  prison  jurisdiction,  and  not 
hereinbefore  mentioned,  the  justices  or  other  persons  having 
power  at  law  to  make  rules  for  the  government  of  such  prison. 

Sect.  7.  The  provisions  of  the  21  &  22  Vict.  o.  92,  shall  apply  to  all  Contracts,  &c.  by 
contracts,  mortgages,  or  conveyances  entered  into  or  executed  in  pur-  Efcoun^tes.°"  ^ 
suance  of  this  act  by  or  on  behalf  of  or  with  the  justices  of  any  county, 
riding,  division,  hundred,  or  liberty  of  a  county  in  general  or  quarter 
sessions  assembled ;  and  in  the  construction  of  that  act  the  expression 
"justices  in  quarter  sessions  assembled  "  shall  include  the  justices  of 
the  county  in  gaol  sessions  assembled,  in  pursuance  of  the  5  Gfeo.  4, 
c.  12,  and  shall  also  include  the  bailiff  and  justices  of  the  liberty  of 
Eomney  Marsh  assembled  at  any  sessions  or  meeting.  And  all  con- 
tracts, mortgages,  or  conveyances  entered  into  or  executed  in  pursuance 
of  this  act  by  or  on  behalf  of  or  with  any  other  prison  authority  shall  be 
entered  into  and  executed  in  manner  in  which  such  instruments  or 
deeds  are  usually  entered  into  by  such  authority. 
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_  Sect.  8.  There  shall  be  provided,  at  the  expense  of  every  county, 
riding,  division,  hundred,  liberty,  franchise,  borough,  town,  or  other 
place,  having  a  separate  prison  jurisdiction,  adequate  accommodation 
for  its  prisoners  in  a  prison  or  prisons  constructed  and  regulated  in 
such  manner  as  to  comply  with  the  requisitions  of  this  act  in  respect  of 
prisons, 

AU  expenses  incurred  by  a  prison  authority  in  carrying  into  effect 
the  provisions  of  this  act  shall  be  defrayed  out  of  the  county  rate,  or 
rate  in  the  nature  of  a  county  rate,  borough  rate,  or  other  rate  leviable 
in  the  county,  riding,  division,  hundred,  liberty,  franchise,  borough, 
town,  or  other  place  having  a  separate  prison  jurisdiction,  and  appli- 
cable to  the  maintenance  of  a  prison,  or  out  of  any  other  property 
applicable  to  that  purpose. 

Sect.  9.  For  the  purposes  of  this  act  every  county,  riding,  division, 
hundred,  liberty,  franchise,  borough,  town,  or  other  place  shall  be 
deemed  to  have  a  separate  prison  jurisdiction  which  maintains  a_  sepa- 
rate prison,  or  would  be  liable  at  law  to  maintain  a  separate  prison  if 
accommodation  were  not  provided  for  its  prisoners  in  the  prison  of  some 
other  jurisdiction. 

Where  a  county  is  divided  into  ridings  or  divisions,  and  a  prison  is 
maintained  at  the  common  expense  of  such  ridings  or  divisions,  that 
county  shall  in  relation  to  such  prison,  and  for  the  purposes  thereof, 
be  deemed  to  have  a  separate  prison  jurisdiction,  notwithstanding  a 
separate  county  rate  is  not  levied  in  such  county  at  large. 

By  5  &  6  Vict.  c.  98,  s.  10,  it  is  enacted,  that  when  the  justices  of 
any  county  shall  have  borrowed  any  money  for  building,  rebuilding, 
repairing,  or  enlarging  any  prison,  they  shall  charge  the  rate  to  be 
raised  upon  such  county,  not  only  with  the  interest  of  the  money  so 
borrowed,  but  also  with  the  payment  of  such  further  sum  as  will  insure 
the  payment  of  the  whole  sum  borrowed  within  30  years,  or  if  the  loan 
shall  have  been  made  by  the  commissioners  appointed  for  the  execution 
of  the  acts  authorising  the  issue  of  exchequer  bUls,  within  20  years 
from  the  time  of  borrowing  the  same. 

And  the  same  act,  by  s.  11 ,  enacts,  that  if  it  shall  be  expressly  presented 
that  one  common  gaol  is  insuflBcient  for  any  county,  riding,  parts,  or 
division  of  a  county,  having  a  distinct  commission  of  the  peace,  or  a  dis- 
tinct rate  in  the  nature  of  a  county  rate,  applicable  to  the  maintenance 
of  a  prison  for  such  division,  the  justices  of  such  county,  riding,  parts,  or 
division  of  a  county,  by  orders  made  for  that  purpose,  may  provide  and 
maintain  two  or  more  common  gaols  for  such  county,  riding,  parts,  or 
division,  and  for  that  purpose  shall  have  the  same  powers  which  they 
have  for  providing,  building,  repairing,  and  maintaining  therein  one 
common  gaol,  and  for  purchasing  and  holding  the  site  thereof ;  and  aU 
laws  and  enactments  in  force  with  respect  to  one  common  gaol  shall 
be  enforced  with  respect  to  any  additional  gaol  or  gaols  which  may 
be  hereafter  provided ;  and  all  persons  who  may  be  committed  to  the 
common  gaol,  or  kept  therein,  either  before  or  after  trial,  may  be 
committed  to  or  kept,  either  before  or  after  trial,  in  any  such  additional 
gaol,  and  shall  be  there  in  the  custody  of' the  sheriff;  and  the  sheriff 
shall  appoint  and  may  remove  the  keeper  of  every  such  additional 
gaol. 


6  Geo.  4,  c.  12, 
reciting  4  Geo.  4, 
0,64. 


III.  OBfaols  in  Clounties  iiibiirrt  into  ^Jlitiinfis,  &c.,  ant( 
Se»iSions  for  sucft  (Saols. 

By  stat.  5  Geo.  4,_  c.  12,  it  is  enacted,  that  in  every  county  divided 
into  ridings  or  divisions,  having  distinct  commissions  of  the  peace, 
there  shall  be  held,  from  time  to  time,  a  court  of  sessions  for  the  gaol 
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of  such  countjr,  of  wMoli  court  all  tie  justices  of  tlie  peace  of  every     3    QaoU  for 
riding_  and  division  of  such  county  shall  be  members  ;  and  any  two  of  cmmties  divided 
such  justices  shall  be  able  to  hold  such  court ;  and  such  court  shall  iiito  ridings  &c. 

possess  and   exercise   all  the  powers  and  authorities  respecting  the  ~ — '- 

common  gaol  of  such  county,  and  all  matters  relating  thereto,  which  '^  ®°°'  *'  °-  ■^^■ 
are  in  and  by  the  said  recited  act  vested  in  the  court  of  general  or  d?TSinto 
quarter  sessions  of  the  peace  for  any  other  county  of  England ;  and  the  i-idinga  or  divi- 
justioes  of  the  peace  for  each  of  such  ridings  and  divisions  are  hereby  "'°"?'  ^  f™^  °' 
authorised  as  fully  and  effectually  to  perform  and  execute  all  the  pro-  gaoTshan°be*hold  ; 
visions  and  regulations  of  the  said  recited  act,  with  respect  to  such  ^^^  ^^ii  "ourt 
county  gaol,  as  justices  of  the  peace  for  the  county  are  in  any  other  powira°Hven  by 
county  of  England  authorised  to  do,  with  respect  to  the  gaol  of  their  the  former  act 
respective  counties  ;  and  the  said  court  of  gaol  sessions  is  hereby  em-  I'^speoting  the 
powered  to  transact  and  do,  within  the  counties  so  divided,  all  such  suohcounty.  ° 
matters  and  things  appertaining  to  the  authority  of  justices  of  the  peace 
in  sessions  assembled,  with  respect  to  the  county  gaol,  as  are  in  other 
counties  capable  of  being  done  by  justices  of  the  peace  in  their  general 
or  quarter  sessions  assembled ;  and  where  by  the  said  act  any  thing  is 
ordered  to  be  done  at  any  general  or  quarter  sessions,  or  at  any  ad- 
journment thereof,  or  at  any  subsequent  general  or  quarter  sessions,  or 
adjournment  thereof,  respecting  the  county  gaol,  then  such  things  may 
be  done  at  such  gaol  sessions,  or  at  any  adjournment  thereof,  or  at  one 
or  more  subsequent  gaol  sessions,  in  such  ways  and  with  such  pubho 
notices  as  in  the  said  recited  act  they  are  ordered  or  directed'to  be  done 
by  the  general  or  quarter  sessions,  or  adjournment  thereof. 
_  Sect.  2.  The  sheriff  of  every  county  so  divided  into  ridings  or  divi-  sheriff  to  give 
sions  shall,  within  14  days  next  after  the  passing  of  this  act,  by  notice  London'oazrtte, 
to  be  published  in  the  London  Gazette,  and  in  some  of  the  public  <!io.  of  the  holding 
newspapers  most  usually  circulated  within  his  county,  summon  the  ^""'^  com-t. 
justices  of  each  of  the  ridings  or  divisions  into  which  the  same  is 
divided  to  meet  at  some  place  in  or  near  the  county  gaol,  to  be  by  him 
specified  in  such  notice,  and  at  a  time  not  exceeding  one  month  after 
the  first  publication  of  such  notice,  and  there  to  form  a  court  of  sessions 
for  the  county  gaol,  for  the  purpose  of  carrying  into  execution  the 
regulations  and  provisions  of  the  said  recited  act  and  of  this  act ;  and 
the  said  court,  being  so  constituted,  shall  proceed  to  elect  a  chairman 
and  a  clerk ;  and  the  said  court,  and  the  chairman  thereof,  shall  pro-  Chaii-man  and 
ceed  to  execute  all  those  matters  and  things  which  were  by  the  said  oie.''i^  to  be  ap- 
recited  act  directed  to  be  done  by  the  court  of  quarter  sessions  of  the  p  "^  °  '  ,  .  , 
peace,  held  at  Michaelmas  next  after  the  passing  thereof,  and  by  the  of°™dfcourt'!  '^ 
chairman  of  that  court,  and  to  do  all  such  other  matters  and  things  as 
may  be  necessary  or  proper  in  regard  to  the  county  gaol. 

Sect.  3.  The  clerk  of  the  gaol  sessions  shall  continue  in  his  office  Continuance  in 
until  another  shall  be  elected  in  his  stead  by  the  court  of  gaol  sessions,  "^^^  by  clerk  of 
„  and  shall,  with  respect  to  the  said  recited  act  and  this  act,  have  and  ^"  seMiona. 
enjoy  all  the  powers  vested  by  the  said  recited  act  in  the  clerk  of  the 
peace  of  any  county. 

Sect.  4.  The  clerk  of  the  gaol  sessions  shall,  on  receiving  a  precept  Notice  of  holding 
commanding  him  so  to  do,  signed  by  any  2  justices  of  the  peace  acting  fheVubSo  news- 
for  any  of  the  ridings  or  divisions  of  the  county,  sum.mon  the  justices  papers. 
to  meet  in  a  court  of  gaol  sessions,  by  a  notice  to  be  published  at  least 
twice  in  some  of  the  public  newspapers  m.ost  usually  circulated  in  the 
county ;  which  notice  shall  declare  the  day,  hour,  and  place  at  which 
such  court  is  to  be  held ;  and  also  that  the  said  clerk,  if  the  court  of 
gaol  sessions  shall  be  dissolved  without  adjournment,  or  shall  adjourn 
for  a  longer  time  than  3  calendar  months,  shall,  by  a  like  notice  to 
be  issued  of  his  proper  authority,  without  any  precept  in  that  behalf, 
summon  a  court  of  gaol  sessions  to  be  held  within  3  calendar  months 
next  after  such  dissolution  or  last  adjournment. 

Sect.  5.  The  sessions  for  the  county  gaol  shall  be  held  in  some  place  Place  for  holding 
in  the  gaol,  or  within  one  mile  thereof,  unless  there  shall  be  special  countyVa°oL*° 
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5  Geo.  4,  u.  12. 

Treasurer  to  be 
appointed, 


to  account  upon 
oatli. 

Court  to  appoint 
salaries. 


3.  Gaols  for  reasons  for  the  contrary,  -wliicli  shall  be  expressed  in  the  precept  to  be 
counties  divided  directed  to  the  said  clerk  as  aforesaid ;  and  if  it  shall  be  held  in  the 
into  ridings,  &c.  gaol,  or  -within  such  distance  thereof  as  aforesaid,  all  matters  done 
thereat  touching  the  county  gaol  shall  be  legal,  though  the  sessions  be 
held  in  some  place  not  within  the  county. 

Sect.  6.  The  court  of  gaol  sessions  shall  also  elect  a  treasurer  of  the 
monies  applicable  to  the  repair  of  the  county  gaol,Swho  shall  not  be  the 
clerk  of  the  said  court;  and  the  said  treasurer  shall  receiye  and  pay  all 
monies  to  be  raised  for  the  repair  of  the  county  gaol,  or  to  be  disbursed 
by  order  of  the  court,  and  shall  give  discharges  for  the  monies  received, 
and  apply  the  same  as  by  such  court  shall  be  ordered,  and  shall  keep  a 
distinct  account  of  such  monies  received  and  paid,  and  shall,  from  time 
to  time,  ■when  called  on  by  the  said  court,  account  upon  oath,  if  re- 
quired, for  all  monies  so  by  him  received,  and  deliver  in  all  vouchers 
respecting  the  same;  and  the  said  court  shall,  from  time  to  time, 
appoint  such  salaries  to  each  clerk  and  treasurer  respectively  as  they 
shall  think  fit,  to  be  paid  out  of  the  monies  aforesaid ;  and  such  trea- 
surer shall  give  such  security  for  the  faithful  performance  of  his  duty 
as  the  court  of  gaol  sessions  shall  direct. 

Sect.  7,  reciting  that  it  is  expedient  that  all  the  expenses  incurred 
respecting  any  county  gaol,  where  the  county  is  so  divided  as  aforesaid, 
■whether  arising  out  of  the  provisions  of  the  said  recited  act  or  of  this 
act,  or  otherwise,  should  be  discharged  out  of  the  county  rates  ;  and  it 
is  necessary  to  fix  the  proportions  in  ■which  the  several  ridings  or 
Proportions  of        divisions  shall  contribute  to  such  expenses ;  and  it  may  also  be  neces- 
b°e"pa&'by°eaoii      sary,  from  time  to  time,  to  vary  the  said  proportions,  enacts,  that 
riding  or  division,  ■where,  in  any  such  county,  there  are,  at  the  time  of  passing  this  act, 
any  fixed  proportions  in  ■which  such  expenses  are  or  have  been  paid  and 
borne,  such  proportions  shall  continue  to  be  acted  on,  and  the  contri- 
butions shall  be  paid  accordingly,  till  some  alterations  shall  be  made 
therein  by  the  court  of  gaol  sessions ;  and  that  ■where  there  are  now  no 
such  fixed  proportions,  the  said  court  shall  forthvfith  fix  the  proportions 
in  ■which  the  contribution  is  to  be  made ;  and  the  said  court  shall  also 
have  po^wer  and  authority  to  alter  the  said  proportions  from  time  to 
time ;  provided  that  no  such  alteration  shall  be  made,  unless  the  inten- 
tion of  making  such  alteration  shall  be  expressed  in  the  notice  whereby 
the  court  is  summoned,  and  shall  be  published  for  one  month,  at  the 
least,  before  the  court  shall  be  held. 
In  case  of  dispute       gect.  8.  When  the  court  of  gaol  sessions  shall  order  an  alteration  to 
tfons,^the sM^eto  ^^  made  in  the  proportions  in  ■which  the  ridings  or  di-visions  of  the 
be  settled  by  arW-  county  are  to  contribute  to'wards  the  expenses  of  the  county  gaol,  or 
b^tlTe  justi'^s  or   ^^  negative  a  proposition  for  making  such  alteration,  and  any  riding 
one  justice  of         or  division  shall  be  dissatisfied  there^with,  it  shall  be  la^wful  for  the 
assize  on  circuit,     clerk  of  the  peace  of  such  riding  or  division,  being  thereunto  authorised 
by  an  order  of  the  court  of  quarter  or  gaol  sessions  of  such  riding  or 
di-vision,  to  apply  to  the  justices  of  assize  of  the  last  preceding  circuit, 
or  of  the  next  succeeding  circuit,  or  to  one  of  such  justices,  -who  shall, 
by  ■writing  under  their  or  his  hands  or  hand,  nominate  a  barrister  at 
la-w,  not  ha-ying  any  interest  in  the  question,  to  arbitrate  bet-ween  the 
ridings  or  di-visions ;    and  such  arbitrators  *  shall  summon  the  several 
clerks  of  the  peace  of  the  ridings  or  di-visions  interested  iu  the  matter 
in  dispute  to  appear  before  him,  *  at  a  time  to  be  by  him  appointed, 
and  there  to  produce  all  information  touching  the  matter  ia  dispute ; 
and  such  arbitrator  may,  if  he  shall  see  fit,  adjourn  the  hearing  from 
time  to  time,  and  require  aU  such  further  information  to  be  afibrdedby 
either  of  the  parties  as  shall  appear  to  him  meet  and  necessary ;  and 
shall,  by  his  ward  in  -writing,  determine  the  proportions  in  -which  such 
ridings  or  divisions  shall  contribute  towards  the  said  expenses ;  and  his 
Award  final  for       a^ward  shall  be  final  and  conclusive  between  the  parties  for  10  years, 
untufurtiierordor.  ^nd  until  further  order  shall  be  made  thereon  by  the  court  of  gaol 


'Sic. 


'  Sic. 
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sessions;  and  such  arbitrators  shall  also  assess  the  ooiirts  *  (a)  of  the     3.  Gaols  for 
arbitration,  and  shall  direct  by  whom,  and  out  of  what  fund  the  same  counties  divided 
shall  be  paid.  into  ridings,  tbc. 

By  stat.    5  Geo.  4,  c.    12,  s.  9,  when  and  so  often  as  the  court  ~~ 

of  gaol  sessions  shall  find  it  recLuisite  to  raise  money  for  the  purposes  ^  *'^°'  *■  "■  ■'^• 
of  the  said  recited  act  [4  Geo.  4,  c.  64]  (6),  or  of  this  act,  they  shall  *  ^^'^■ 
make  an  order  accordingly,  and  their  clerk  shall  forthwith  transmit  a  ^  trtransmittad 
copy  of  such  order,  signed  by  the  chairman,  together  with  the  amount  to  treasurers  of 
of  the  sum  of  money  to  be  paid  by  virtue  of  it,  according  to  the  then  the  sewral  ridings 
existing  proportions,  by  each  riding  or  diYision,  to  the  treasurers  of  the  °'^  ™3ions, 
several  ridings  or  divisions  of  the  county ;  which  treasurers  shall  forth- 
with, out  of  the  monies  in  their  hands,  or  if  those  monies  shall  be 
insufficient,  then  so  soon  as  sufficient  monies  shall  come  to  their  hands, 
pay  the  sum  required  to  the  treasurer  of  the  county  gaol,  and  take  his 
receipt  for  the  same. 

Sect.  10.  When  the  monies  necessary  to  be  raised  for  the  purposes  Kates  may  be 
of  the  said  recited  act,  or  of  this  act,  shall  exceed  one  half  of  the  ordi-  mortgaged  for 
nary  aggregate  amount  of  all  the  annual  assessments  for  the  rates  of  the  ^  '^'"^    ^  money, 
several  ridings  or  divisions  of  any  such  county,  taken  on  an  average  of 
all  such  rates  for  the  last  7  years  preceding,  the  court  of  gaol  sessions 
may,  and  is  hereby  authorisedto,  mortgage  all  the  rates  of  such  county, 
by  such  instrunaent,  and  in  such  ways  and  means,  and  under  such  pro- 
visions of  repayment,  and  with  the  same  power  of  assignment,  as  in 
the  said  recited  act  are  enacted  respecting  the  mortgage  of  any  county 
rates  therein  mentioned. 

Sect.  11.  The  court  of  gaol  sessions  shall,  and  is  hereby  required,  to  Rates  on  each 
charge  all  the  rates  upon  the  several  ridings  and  divisions  of  the  county,  ^'be^chlrged'i™ 
in  the  same  manner  and  for  the  same  purposes  as  in  and  by  the  said  re-  same  manner  as 
cited  act  the  justices  in  their  general  or  quarter  sessions  are  authorised  rates  on  counties 
and  required  to  charge  the  rates  of  any  county  having  one  rate  for    ^  ^^"^  °  ^°  ' 
the  whole;  and  all  the  ways,  means,  and  methods  by  the  said  recited 
act  directed  and  allowed,  as  to  the  repayment  of  monies  borrowed,  and 
the   interest  thereof,  and  the  accounts  respecting  the  same,  shaU  be 
kept   and  observed  by  the    court  of    gaol    sessions   respecting  the 
monies  borrowed  on  account  of  the  gaol  of  any  county  so  divided  as 
aforesaid ;    provided  that  all  the  monies  to  be  raised  on  the  several 
ridings    or    divisions    of   any    such    county,    for    repajdng    money 
borrowed,  or  the  interest  thereof,  shall  be  raised  in  the  same  pro- 
portions  as   other  monies   for  the   purposes  of  the   said  recited  act 
or  of  this   act   shall  be  raised  at  the  time  of  such  money  being  so 
raised. 

Sect.  12.   All  reports  and  statements  directed  by  the  said  recited  Reports  under 
act  to  iie  made  to  the  general  or  quarter  sessions  shall  be  transmitted  *.  23°ii'd%efore 
on  or  before  the  first  days  of  January,  April,  July,  and  October,  to  the  gaol  sessions. 
clerk  of  the  gaol  sessions,  and  be  by  him  laid  before  the  court  at  the 
sessions. 

Sect.  13.  The  chairman  of  the  first  court  of  gaol  sessions  held  after  Reports,  &o. 
the  first  day  of  October  in  each  year,  shaU  within   14  days   after  t^^^^^'tt^^d^y^ 
the  determination  of   such   sessions,  or   any   adjournment    thereof,  of  gaol  sessions  to 
transmit  to  one  of  his  Majesty's  principal   secretaries  of  state  such  secretary  of  state, 
account  of  proceedings,  and  such  copies  of  rules  and  regulations,  as  in 
and  by  the  said  act  are  ordered  to  be  transmitted  by  the  chairman  of 
the  Michaelmas  quarter  sessions,  and  shall  at  the  same  time,  or  within 
3  months  afterwards,  transmit  such  plans  as  in  the  said  act  are  men- 
tioned. 

Sect.  14.  The  return  directed  to  be  made  annually  by  the  keeper  of  ^l*"™^!™^^^^ 
every  prison,  in  the  form  contained  in  the  schedule  annexed  to  the  said  ^  |^°deU™red'to 
recited  act,  marked  (B)  (6),  shaU  be  annually  made  by  the  keeper  of  every  clerk  of  gaol 

S6SS10QS, 

(a)  This  should  be  "  costs."        (6)  Now  repealed  by  28  &  29  Vict.  c.  126. 
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4.  To  what 
gaols  prisoners 
are  to  he  admit- 
ted, and  recep- 
tion of  them. 

B  Geo.  4,  c.  13. 


By  whom  convic- 
tions for  recovery 
of  fines,  &c.  to  be 
made. 


Common  gaol  of 
county  to  be 
deemed  within 
each  ridiDg-  or 
division. 


gaol  of  every  county  so  divided  as  aforesaid,  and  delivered  to  the  clerk 
of  the  gaol  sessions  of  such  county  2  weeks  at  least  before  the  first  day  of 
October  in  each  year ;  and  that  such  clerk  shall,  on  the  said  first  day 
of  October,  prepare  a  general  report  founded  on  the  report  of  the 
visiting  justices  and  that  of  the  chaplain,  and  on  the  certificates  and 
reports  of  the  keeper  of  the  said  gaol,  and  on  any  other  report  or  do- 
cument respecting  the  said  gaol,  and  shall  lay  the  same  before  the  next 
.gaol  sessions ;  and  such  report,  when  approved  by  such  sessions,  shall 
be  signed  by  the  chairman  thereof,  and  shall  be  by  him,  together  with 
a  copy  of  the  schedule  (B),  transmitted  to  one  of  his  Majesty's  prin- 
cipal secretaries  of  state,  for  the  purposes  in  the  said  recited  act  men- 
tioned. 

Sect.  15.  If  any  matter  or  thing  be  done  within  any  county  so 
divided  as  aforesaid,  for  which  any  fine,  penalty,  or  forfeiture  is  by  the 
said  recited  act[4Geo.4,o.64](a_)  imposed  and  directed  to  be  paid  to  the 
county  treasurer,  every  conviction  made  in  pursuance  of  the  said  re- 
cited act  for  such  matter  or  thing  shall  be  made  by  one  or  raore  justices 
of  the  peace  of  the  riding  or  division  in  which  the  offence  is  com- 
mitted; and  all  forfeitures,  fines,  and  penalties  thereon  accruing 
shall  be  paid  to  the  treasurer  of  the  county  gaol,  for  the  purposes  of 
this  act. 

Sect.  16.  In  the  case  of  every  county  so  divided  as  aforesaid,  the 
common  gaol  of  such  county  shall,  for  all  purposes  relative  to  the 
jurisdiction  of  justices  of  the  peace,  be  deemed  to  be  within  and  taken 
as  part  of  each  of  the  ridings  and  divisions  of  which  such  county  is 
composed ;  and  every  justice  of  the  peace  for  each  of  such  ridings  and 
divisions  shall  have  like  power  and  authority  to  execute  all  things  ap- 
pertaining to  his  office  therein,  as  in  any  part  of  the  riding  or  division 
to  which  his  commission  specially  extends. 


6  &6Wfll.4,  c.  38. 
Justice  empowered 
to  commit  offen- 
ders to  any  house 
of  correction  near 
the  place  where 
the  assizes  are  to 
be  holden  at 
which  they  are  to 
be  tried. 


How  persons  con- 
victed  of  offences 
for  which  they 
are  liable  to  death, 
&c.  shall  be  dis- 
posed of. 


IV.  Co  Sajat  ©faols  ^rtsonets  are  to  U  Olommittetf,  ani 
iSeception  of  ti)tm. 

As  to  what  gaol  an  ofiender  should  be  committed,  and  the  commit- 
ment of  offenders  in  general,  see  title  "  Cmnmitment  for  Safe  Custody," 
and  SB&  post,  "Law  of  Prisons." 

Stat.  5  &  6  WOl.  4,  c.  38,  s.  3,  enacts,  that  from  and  after  the 
passing  of  this  act  it  shall  be  lawful  for  any  justice  of  the  peace  or 
coroner,  acting  within  their  several  jurisdictions  in  England  and 
Wales,  to  oomniit  for  safe  custody  to  any  house  of  correction,  situate 
near  to  the  place  where  such  assizes  and  sessions  are  intended  to  be 
holden,  any  person  or  persons  charged  before  them  with  any  offence 
triable  at  such  assizes  or  sessions;  and  that  whenever  any  such  persons 
shall  be  committed  to  any  such  house  of  correction  for  trial  at  such 
assizes  or  sessions,  the  keeper  of  such  house  of  correction  shall  deliver 
to  the  judges  of  assize  or  justices  at  sessions  a  calendar  of  all  prisoners 
in  his  custody  for  trial  at  such  assizes  or  sessions  respectively,  in  the 
same  way  that  the  sheriff  of  the  county  would  be  by  law  rec[uired  to 
do  if  such  prisoners  had  been  committed  to  the  common  gaol  of  the 
county  (&). 

Sect,  4.  Whenever  any  person  shall  be  convicted  at  any  assizes  or 
sessions  of  any  ofi'ence  for  which  he  or  she  shall  be  liable  either  to  the 
punishment  of  death,  transportation,  or  imprisonment,  it  shall  be  lawful 
for  the  court  (if  it  shall  so  think  fit)  to  commit  such  person  to  any 
house  of  correction  for  such  county,  in  execution  of  his  or  her  judgment; 
and  in  case  of  the  commitment  of  any  person  sentenced  to  death,  exe- 


(ffl)  Now  repealed. 
(J)    The  sheriff  is  no    longer  re- 
quired to  deliver  such  calendar,  hut 


the  gaoler  is  by  28  &  29  Viot.  e.  126, 
s.  62. 
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cution  of  such  judgment  shall  and  may  be  had  and  done  by  the  sheriff     4.  To  what 
of  the  county;    and  in  case  of  the  commitment  of  any  person  either  gaols  prisoners 
sentenced  to  transportation,  or  pardoned  for  any  capital  offence  on  are  to  be  admit- 
condition  of  transportation,  aU  the  powers,  provisions,  and  authorities   ted,  and  recep- 
for  the  removal  of   offenders  sentenced  to  transportation,  given  or     ^*<"!'  of  tliem.. 
granted  by  any  former  act  or  acts  of  parliament  to  sheriffs  or  gaolers,  6&6WiU.  4,0.38. 
shall  be  and  the  same  are  hereby  extended  and  given  to  the  keepers  Execution  of 
of  houses  of  correction  in  ■whose  custody  such  last-mentioned  offenders  '^^^'^'^  *°  ^^  by 
shaU  be  {a).  ^l'^""'- 

See  the  case  oi  Aaron  v.  Alexander  (3  Camp.  35),  wherein  it  is  held 
that  the  keeper  of  a  prison,  who  receives  and  detains  one  apprehended 
and  charged  in  his  custody  under  a  warrant,  runs  the  risk  of  the 
warrant  having  been  executed  against  the  proper  person,  and  is  liable 
for  the  consequences  if  it  is  not. 

By  13  &  14  Vict.  c.  91,  intituled  "  An  Act  to  authorise  Justices  of  is  &  u  Vict.  c.  91. 
any  Borough  having  a  separate  Gaol  to  commit  Assize  Prisoners  to  such  Prisoners  may  be 
Gaol,  and  to  extend  the  Jurisdiction  of  Borough  Justices  to  all  Offences  borough  gtou  for 
and  matters  arising  within  the  Borough  for  which  they  act,"(6)  it  is  trial  at  the 
enacted  (s.  1),  "that  it  shall  be  lawful  for  any  justice'  of  the  peace  ^^^i^os- 
acting  for  any  city  or  borough  now  having  or  providing  and  maintain- 
ing at  its  own  costs,  or  which  shall  hereafter  have  or  provide  and  main- 
tain at  its  own  cost,  a  gaol  or  house  of  correction,  to  commit  for  safe 
custody  to  such  gaol  or  house  of  correction,  for  trial  at  the  assizes  to 
be  holden  for  the  county  in  which  such  city  or  borough  may  be 
situated,  any  person  charged  before  him  with  any  offence,  except 
murder,  committed  within  the  limits  of  such  city  or  borough  triable  at 
such  assizes,  and  the  commitment  shall  specify  that  such  person  is 
committed  under  the  authority  of  this  act,  and  whenever  any  such 
person  shall  be  committed  to  any  such  gaol  or  house  of  correction 
for  trial  at  such  assizes,  the  keeper  of  such  gaol  or  house  of  correc- 
tion shall  deliver  to  the  judges  of  assize  a  calendar  of  all  prisoners  in 
his  custody  for  trial  at  such  assizes,  in  the  same  way  that  the 
sheriff  of  the  county  would  be  by  law  required  to  do  if  such  pri- 
soners had  been  committed  to  the  common  gaol  of  the  county  in 
which  such  city  or  borough  may  be  situated ;  and  the  justice  or 
justices  by  whom  any  person  charged  as  aforesaid  shall  be  committed 
shall  deliver  or  cause  to  be  dehvered  to  the  proper  officer  of  the 
court  the  several  recognizances,  informations,  depositions  and 
statements  relative  to  such  person  at  the  time  and  in  the  manner 
that  would  be  required  in  case  such  person  had  been  committed  to 
such  county  gaol. 

Sect.  2.  Provided  always,  that  nothing  herein  contained  shall  be  Nothing  to 
construed   to  give  any  justice  of  the  peace  acting  for  any  city  or  to'o^J^t^plrspns 
borough  power  to  commit  persons  charged  with  murder  to  the  gaol  or  charged  with 
house  of  correction  of  any  city  or  borough  for  trial  at  the  assizes  ™^'"'^!T  *°  ^^ 
to  be  holden  for  the  county  in  which  such  city  or  borough  may  be  °o„nty  gJol.  ^ 
situated,  but  such  justices  shall  and  they  are  hereby  authorised  and 
required  to  commit  all  such  persons   to  the  common  gaol  of  such 
county  for  trial  in  such   and  the  same  manner  as   if  this  act  had 
not  passed  :    provided  also,  that   the  expenses  properly  incurred  by  As  to  expenses 
such  county  in  the  maintenance,  safe  custody  and  care  of  such  last-  ^nmce  onast-'" 
mentioned  prisoners  so  committed  whilst  in  custody  in  such  county  mentioned  pri- 
gaol  shaU  be  borne  and  paid  by  such  city  or  borough  in  the  manner  soners. 
hereinafter  provided  with  respect  to  prisoners  removed  to  the  county 
gaol  for  trial  at  the  assizes. 

Sect.  3.  That  aU  persons  who  may  under  the  authority  of  this  act  ^^t°Tto  Wugh 
be  committed  to  the   gaol   or  house  of  correction  of  any   city  or  gaols  to  be  re- 

(a)  Transportation  isnow  abolished.       25  L.  J.  M.  C.  73,  and  5  &  6  Vict. 
\h)  See  as  to  district  courts  and      c.  98,  so  far  as  it  is  not  repealed  liy 
gaols,  Mansion-^.  Mayor  of  Colchester,       28  &  29  Vict.  c.  126. 
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4.  To  what 
gaols  prisoners 
are  to  be  admit- 
ted, and  recep- 
tion of  them. 

13  &u  Vict.  c.  91, 
moved  to  county 
gaol  previous  to 
trial. 

Prisoners  whilst 
under  removal  to 
be  deemed  to  be 
in  proper  legal 
custody. 


Expenses  of  pri- 
soner's removed  to 
county  gaols  to  be 
calculated  as 
provided  by 
5  &  6  Vict,  c,  9S, 
S3.  18,  20. 


Account  of  ex- 
penses to  be  made 
out  and  signed  by 
clerk  to  justices, 
and  sent  to  town 
clerk  of  borough. 


In  cases  of  convic- 
tion for  offences 
committed  within 
limits  of  any  city, 
&c.,  court  may 
commit  offender 
to  borough  gaol. 

In  case  of  com- 
mitment of  per- 
sons. 


^aols  antr  l^ouses  of  Correction* 

borough  for  trial  at  the  assizes  to  be  holden  for  the  county  in  which 
Buoh  city  or  borough  may  be  situated  shall  in  due  time  be  removed 
by  the  gaoler  or  keeper  of  such  gaol  or  house  of  correction,  mth  their 
commitments  and  detainers,  to  the  common  gaol  of  the  county  in 
order  that  they  may  be  tried  at  the  assizes  to  be  holden  for  such 
county,  and  such  removal  shall  not  be  deemed  or  taken  to  be  an  escape. 
Sect.  4.  That  every  prisoner  so  removed  shall  for  and  during  the 
time  of  such  removal,  and  also  for  and  during  such  time  as  he  shall  be 
detained  in  the  county  gaol,  be  to  all  intents  and  purposes  deemed  and 
considered  to  be  in  the  proper  legal  custody,  notwithstandinghe  may 
in  effecting  such  removal  have  been  taken  out  of  the  jurisdiction  of 
the  city  or  borough  to  the  gaol  or  house  of  correction  of  which  he  may 
have  been  originally  committed  into  any  other  jurisdiction,  or  out  of 
the  county  in  which  such  gaol  or  house  of  correction  may  be 
situated  into  or  through  any  other  county  or  division  of  a  county ; 
and  no  action  or  other  proceeding  shall  or  may  be  maintained  by  such 
prisoner  or  by  any  other  person  against  the  gaoler  or  keeper  of  the 
gaol  or  house  of  correction  of  any  city  or  borough,  or  against  the  gaoler 
or  keeper  of  the  common  gaol  of  the  county,  by  reason  or  in  conse- 
quence of  such  prisoner  having  been  taken  out  of  the  jurisdiction  of 
such  city  or  borough  into  any  other  jurisdiction,  or  out  of  the  county 
in  which  such  city  or  borough  may  be  situated  into  or  through  any 
other  county  or  division  of  a  county. 

Sect.  5.  That  the  expenses  which  shall  be  incurred  by  such  county 
in  the  maintenance,  safe  custody  and  care  of  every  prisoner  so  removed 
whilst  in  custody  in  such  county  gaol,  shall  be  calculated  upon  the 
same  principle  and  in  the  same  manner  as  provided  by  5  &  6  Vict, 
c.  98,  with  respect  to  borough  prisoners  committed  to  a  county  prison 
where  no  special  contract  is  subsisting  between  such  borough  and 
county  relative  to  such  prisoners ;  and  such  expenses,  and  all  other 
expenses  which  may  be  incurred  by  such  county  in  respect  of  every 
such  prisoner,  shall  be  paid  by  the  council  of  such  city  or  borough  to 
the  treasurer  of  such  gaol  or  county ;  and  the  ainount  of  all  such 
expenses  shall,  in  case  of  dispute,  be  settled  by  a  barrister  at  law  in 
the  manner  provided  by  the  said  act. 

Sect.  6.  That  an  account  in  writing  of  the  expenses  due  and  pay- 
able, or  claimed  to  be  due  and  payable,  in  respect  of  the  maintenance, 
safe  custody  and  care  of  such  prisoners  as  aforesaid,  shall  be  made  out 
from  time  to  time,  and  signed  by  the  clerk  to  the  visiting  justices  of 
the  county  gaol  to  which  such  prisoners  shall  have  been  committed, 
and  delivered  to  the  town  clerk  of  the  city  or  borough  within  which 
the  offences  shall  have  been  committed ;  and  such  account  shall  be 
conclusive  against  such  city  or  borough,  unless  some  objections  shall 
be  made  in  writing,  and  signed  by  the  town  clerk  of  such  city  or 
borough,  and  delivered  to  the  clerk  of  the  said  visiting  justices,  within 
one  calendar  month  next  after  such  account  shall  have  been  delivered 
to  such  town  clerk. 

Sect.  7.  That  whenever  any  person  shall  be  convicted  at  any  assizes 
of  any  offence  committed  within  the  limits  of  any  city  or  borough 
having  or  providing  and  maintaining  at  its  own  cost  a  gaol  or  house  of 
coiTection,  for  which  offence  such  person  shall  be  liable  either  to  the 
punishment  of  transportation  or  imprisonment,  it  shaU  be  lawful  for 
the  court,  if  it  shall  so  think  fit,  to  commit  such  person  to  such  gaol 
or  house  of  correction,  in  execution  of  his  judgment;  and  in  case  of 
the  commitment  of  any  person  either  sentenced  to  transportation  or 
pardoned  for  any  capital  offence  on  condition  of  transportation,  all  the 
powers,  provisions  and  authorities  for  the  removal  of  offenders  sen- 
tenced to  transportation  given  or  granted  by  any  former  act  or  acts  of 
parliament  to  sheriffs  or  gaolers  shall  be  and  the  same  are  hereby 
extended  and  given  to  the  gaoler  or  keeper  of  the  gaol  or  house  of 
correction  in  whose  custody  such  offender  shaU  be. 
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Sect.  8.  That  all  the  provisions  hereinbefore  contained,  -with  refer-      4.  To  what 
ence  to  the  removal  of  prisoners  from  any  city  or  borough  gaol  to  the  yaols  prisoners 
county  gaol  for  trial  at  the  assizes  shall  be  applicable  and  shall  be  arc  to  le  admit- 
applied  to  the  removal  from  the  county  gaol  to  any  city  or  borough  *«^.  "^i-d  recep- 
gaol  of  any  prisoner  who,  having  been  convicted  at  the  assizes,  shall    ^*'"^  °f  them. 
be  committed  by  the  court  to  such  gaol  or  house  of  correction,  in  exe-  TTTTTTrT      ~ 

,.«,..%,  o  '  l.-i  flt  14  Vict.  c.  91. 

cution  of  his  judgment.  ■  _       Provisions  as  to 

Sect.  9.  That  after  the  passing  of  this  act  the  justices  of  every  city  removal  before 
or  borough  shall  have  the  same  jurisdiction  with  respect  to  all  offences  *""i  to  apply  to 
committed  and  matters  arising  within   such  city  or  borough  as  the  conviction.'^'^ 
justices  of  the  county  in  which  such  city  or  borough  is  situate  now  Borough  justices 
have  under  or  by  virtue  of  any  local  or  general  act  of  parliament;  and  to  have  tue  same 
such  offences  and  matters  shall  be  cognisable  by  one  or  more  of  the  iounty°justices 
justices  of  such  city  or  borough  in  the  same  naanner  as  such  offences  and  under  any  local 
matters  are  now  cognisable  by  one  or  more  of  the  justices  of  such ''°*  ^a  to  offences 

,  -J    J     1  ii.   i    •  •  T.-  T,    •  •  J.  committed  withm 

county :  provided  always,  that  m  every  case  m  which  imprisonment  the  borough, 
may  be  awarded  for  or  in  respect  of  any  such  offences  or  matters  afore- 
said, or  to  enforce  payment  of  any  penalty,  rate,  sum  of  money  or 
costs  imposed  or  made  payable  by  or  by  virtue  of  any  such  general  or 
local  act  or  otherwise,  such  imprisonment  may  be  awarded  to  take 
place  in  any  gaol  or  house  of  correction  to  which  the  justices  of  the 
said  city  or  borough  now  have  or  hereafter  may  have  power  to  commit 
offenders. 

Sect.  10.  That  throughout  this  act,  where  there  shall  be  nothing  in  interpretation  of 
the  subject  or   context  repugnant  to  such  construction,  words  im-  terms. 
porting  the  singular  number  only  shall  include  the  plural  number, 
and  words  importing  the  plural  number  only  shall  include  the  sin- 
gular number,  and  words  importing  the  masculine  gender  only  shall 
include  females. 

Sect.  11.  That  this  act  shall  extend  only  to  England  and  Wales.         Extent  of  act. 

And  by  14  &  15  Vict.  c.  55,  s.  19,  it  is  enacted,  that  whenever  any  14  &  16  Vict.  c  m. 
justice  or  justices  of  the  peace,  or  coroner,  acting  for  any  county  of  a  in  certain  coun- 
city  or  county  of  a  town  corporate  within  which  her  Majesty  has  not  been  ^^^l°l  prisone°s^ 
pleased  for  five  years  next  before  the  passing  of  this  act  to  direct  a  may  be  com- 
commission.  of  oyer  and  terminer  and  gaol  delivery  to  be  executed,  mitted,  and  tried 
and  until  her  Majesty  shall  be  pleased  to  direct  a_  commission  oJf  adjokdng  county, 
oyer  and  terminer  and  gaol  delivery  to  be  executed  within  the  same, 
shall  commit  for  safe  custody  to  the  gaol  or  house  of  correction  of 
such  county  of  a  city  or  town  any  person  charged  with  any  offenco 
committed  within  the  limits  of  such  county  of  a  city  or  town  not 
triable  at  the  court  of  quarter  sessions  of  the  said  county  of  a  city  or 
county  of  a  town,  the  commitment  shall  specify  that  such  person  is 
committed  pursuant  to  this  act,  and  the  recognizances  to  appear  to 
prosecute  and  give  evidence  taken  by  such  justice,  justices  or  coroner, 
shall  in  all  such  cases  be  conditioned  for  appearance,  prosecution,  and 
giving  evidence  at  the  court  of  oyer  and  terminer  and  gaol  delivery  for 
the  next  adjoining  county :  and  whenever  any  such  person  shall  be  so 
committed,  the  keeper  of  such  gaol  or  house  of  correction  shall  deliver 
to  the  judges  of  assize  for  such  next  adjoining  county  a  calendar  of 
all  prisoners  in  his  custody  so  committed,  in  the  same  way  that  the 
sheriff  of  the  county  would  be  by  law  required  to  do  if  such  prisoners 
had  been  committed  to  the  common  gaol  of  such  adjoining  county; 
and  the  justice,  justices  or  coroner  by  whom  persons  charged  as  afore- 
said may  be  committed,  shall  deliver  or  cause  to  be  delivered  to 
the  proper  officer  of  the  court  the  several  examinations,  informa- 
tions, evidence,  recognizances  and  inquisitions  relative  to  such  per- 
sons at  the  time  and  in  the  manner  that  would  be  required  in  case 
such  persons  had  been  committed  to  the  gaol  of  such  adjoining  county 
by  a  justice  or  justices  or  coroner  having  authority  so  to  commit, 
and  the  same  proceedings  shall  and  may  be  had  thereupon  at  the 
sessions  of  oyer  and  terminer  or  general  gaol  delivery  for  such  ad- 
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4.  To  what 
gaols  prisoners 
are  to  he  admit- 
ted^ and  recep- 
tion of  them. 

14  &  15  Vict.  c.  55. 
Justices  to  de- 
clare when  gaols 
or  houses  of  cor- 
rection are  fit 
prisons  for  persons 
committed  for 
trial. 


Prisoners  so  com- 
mitted to  be  re- 
moved to  county 
gaol  previous  to 
trial. 


Prisoners  while 
under  removal  to 
be  deemed  in 
proper  legal 
custody. 


ffiaols  antr  Houses  of.Corrccttott* 

joining  county  as  in  the  case  of  persons  ctarged  -with  offences  of 
the  like  nature  committed  "within  such  county. 

Sect.  20.  It  shall  be  lawful  for  the  justices  of  the  peace,  at  their 
general  or  quarter  sessions  for  any  county,  riding,  or  diyiBion,  by  order 
made  for  that  purpose,  to  declare  that  any  gaol  or  house  of  correction 
for  such  couni^',  riding,  or  division,  is  a  fit  prison  for  persons  com- 
mitted for  trial  at  the  assizes  for  such  county,  or  for  the  county  of 
such  riding  or  division ;  and  every  such  order  shall  be  signed  by  the 
chairman  of  such  sessions,  and  transmitted  to  one  of  her  Majesty's 
principal  secretaries  of  state ;  and  in  case  such  secretary  of  state  see  fit 
to  approve  such  order,  then,  after  the  approval  thereof  under  the  hand 
of  such  secretary  of  state,  it  shall  be  lawful  for  any  justice  or  justices 
of  the  peace,  or  coroner,  acting  for  such  county,  riding,  or  division,  to 
commit  for  safe  custody  for  trial  at  the  next  assizes,  to  such  gaol  or 
house  of  correction,  any  person  charged  with  any  offence  triable  at  the 
assizes  for  such  county,  or  for  the  county  of  such  riding  or  division ; 
and  the  com.mitment  shall  specify  that  such  person  is  committed  under 
the  authority  of  this  act ;  and  the  recognizances  to  appear  to  prosecute 
and  give  evidence  taken  by  such  justice,  justices,  or  coroner,  shall  in 
all  such  cases  be  conditioned  for  appearance,  prosecution,  and  giving 
evidence  at  the  court  of  oyer  and  terminer  and  gaol  delivery  for  the 
county ;  and  the  keeper  of  such  gaol  or  house  of  correction  shall  deliver 
to  the  judges  of  assize  a  calendar  of  aU  prisoners  in  custody  for  trial  at 
such  assizes,  in  the  same  way  that  the  sheriff  of  the  county  would  be 
by  law  required  to  do  if  such  prisoners  had  been  committed  to  the 
common  gaol  of  such  county ;  and  the  justice,  justices,  or  coroner  by 
whom  persons  charged  as  aforesaid  may  be  committed  shall  deliver  or 
cause  to  be  delivered  to  the  proper  officer  of  the  court  of  assize  the 
several  examinations,  informations,  evidence,  recognizances,  and  in- 
quisitions relative  to  such  persons  at  the  time  and  in  the  manner  that 
would  be  required  in  case  such  persons  had  been  committed  for  trial  as 
aforesaid  to  such  common  gaol,  and  the  same  proceedings  shall  and 
may  be  had  thereupon  at  the  sessions  of  oyer  and  terminer  or  general 
gaol  delivery  for  such  county,  as  in  the  case  of  persons  so  committed 
to  such  common  gaol. 

Sect.  21.  All  persons  who  may  under  the  authority  of  this  act  be 
committed  to  the  gaol  or  house  of  correction  of  any  county  of  a  city 
or  county  of  a  town  corporate  for  trial  at  the  assizes  to  be  holden  for 
the  next  adjoining  county,  or  to  any  gaol  (other  than  the  common  gaol 
of  the  county)  or  house  of  correction  for  any  county,  riding,  or 
division  for  trial  at  the  assizes  for  such  county,  or  for  the  county  of 
such  riding  or  division,  shall  in  due  time,  without  writ  of  habeas  corpus 
or  other  writ  for  that  purpose,  be  removed  by  the  gaoler  or  keeper  of 
such  gaol  or  house  of  correction,  with  their  commitments  and  detainers, 
to  the  common  gaol  of  such  county,  in  order  that  they  may  be  tried  at 
the  assizes  to  be  holden  for  such  county,  and  such  removal  shall  not 
be  deemed  or  taken  to  be  an  escape. 

Sect.  22.  Every  prisoner  so  removed  shall,  for  and  during  the  time  of 
such  removal,  and  for  and  during  the  time  of  his  being  removed  back 
to  the  gaol  or  house  of  correction  from  which  he  may  have  been 
brought,  when  and  as  often  as  he  shall  for  any  reason  be  so  removed 
back,  and  also  for  and  during  such  time  as  he  may  be  detained  in  the 
county  gaol,  and  until  he  shall  be  delivered  by  due  course  of  law,  be  to 
all  intents  and  purposes  deemed  and  considered  to  be  in  the  proper 
legal  custody,  notwithstanding  he  may  in  effecting  such  removal  have 
been  taken  or  detained  out  of  the  jurisdiction  of  the  county  of  a  city 
or  town,  or  out  of  the  jurisdiction  of  the  county,  riding,  or  division,  to 
the  gaol  or  house  of  correction  of  which  he  may  have  been  originally 
committed,  into  any  other  jurisdiction,  or  out  of  the  county  to  the 
common  gaol  of  which  he  is  removed  into  or  through  any  other  county 
or  division  of  a  county ;  and  no  action  or  other  proceeding  shall  or  may 
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be  maintainDd  by  such  prisoner,  or  by  any  otter  person,  against  the  5.   Appointment 
gaoler  or  keeper  of  the  gaol  or  house  of  correction  from  which  such  and  removal  of 
prisoner  is  removed,  or  against  the  gaoler  or  keeper  of  the  common     officers,  and 
gaol  of  the  county,  by  reason  or  in  conseijuence  of  such  prisoner  having    their  remune- 
been  taken  out  of  the  jurisdiction  of  such  county  of  a  city  or  town,         ration. 
county,  riding  or  division,  from  the  gaol  or  house  of  correction  of     4,  ,=  y-  t     ^ 
which  such  prisoner  is  removed,  into  any  other  jurisdiction,  or  out  of  "' 

such  county  to  the  common  gaol  of  which  he  is  removed  into  or  through 
any  other  county  or  division  of  a  county. 

Sect.  23.  All  the  provisions  of  51  Geo.  3,  c.  100,  applicable  to  con-  The  provisions  of 
viotions  in  pursuance  of  the  provisions  of  38  Geo.  3,  c.  52,  and  to  the  ^^i'fi'p'  °'o^' 
execution  of  the  sentences  passed  upon  any  convicts  on   such  con-  0. 100,  as  to  e'xe- 
viotions,  and  all  the  provisions  of  the  said  acts  respectively  concerning  cution  of  sen- 
the  payment  of  expenses,  shall  be  applicable  in  aU.  cases  of  persons  costrcxtended°to 
who  may  be  tried  in  or  removed  for  trial  to  any  adjoining  county  in  this  act. 
pursuance  of  the  provisions  of  this  act,  in  Kke  manner  as  in  cases  of 
persons  tried  in  or  removed  for  trial  to  any  adjoining  county  in  pur- 
suance of  38  Geo.  3,  0.  52. 

Sect.  24.  For  the  purposes  of  this  act  the  counties  named  in  the  What  to  be 
second  column  of  schedule  (0.)  to  5  &  6  "Will.  4,  c.  76,  shaU  be  con-  Sntag^coSnty 
sidered  next  adjoining  the  counties  of  cities  and  towns  corporate  in  the 
first  column  of  the  same  schedule  in  conjunction  with  which  they  are 
respectively  named  (a). 


V.  appomtment  antr  Memoiial  o(  ©f&'cers  aria  tfietr 
Remuneration  (6). 

The  gaol  itself  is  the  Queen's,  atvte,  p.  864,  but  the  keeping  thereof  is  Who  .to  have  the 
incidental  to  the  ofQce  of  the  sherifif,  and  inseparable  from  it,  except  ^^^^  °  s^o  s. 
such  gaols  whereof  any  persons  have  the  keeping  by  inheritance  or 
succession ;  therefore  the  Queen's  grant  to  private  persons,  to  have  the 
custody  of  prisoners  committed  by  justices  of  the  peace  is  void.  {Andr. 
345,  4  Co.  34  a,  9  Go.  119.)  This  will  be  found  from  the  19  Hen.  7,  c.  10, 
which  enacts,  that  every  sheriff,  within  every  county  within  this  realm 
of  England,  have  the  custody,  rule,  keeping,  and  charge  of  every  the 
King's  common  gaols,  prisons,  and  prisoners  in  the  same,  in  every  of 
the  said  counties  where  he  is  sheriff,  during  the  time  of  his  office, 
except  all  gaols  whereof  any  person  or  persons,  spiritual  or  temporal, 
or  body  corporate,  have  the  keeping,  of  estate  of  inheritance  or  by 
succession.     (And  see  2  Insf.  589.) 

But  by  stat.  3  Geo.  1,  c.  15,  s.  10,  none  shall  buy  the  oflB.ce  of  gaoler.  Buying  office  of 
on  pain  of  500Z. ;  half  to  the  Queen,  and  half  to  him  that  shall  sue.  e^^^i. 
(See  "  Office.") 

"When  a  sheriff  quits  his  office,  the  custody  of  the  county  gaol  can  Sheriff  quitting 
only  belong  to  his  successor.     {The  case  of  the  sheriff  of  Essex,  1  Zd.  °®°^' 
Eaym.  136.) 

The  gaoler  of  a  prison  who  receives  and  detains  one  apprehended  and  ^^  rec'fvin'^lf ''^ 
charged  in  his  custody,  under  a  warrant,  runs  the  risk  of  the  warrant  person  wrongfully 
having  been  executed  against  the  proper  person ;  and  though  acting  taken. 
bond  fide  and  without  the  means  of  ascertaining  the  identity  of  the 
individual  named  in  the  warrant,  he  is  liable  to  an  action  of  trespass 
and  false  imprisonment,  if,  by  the  mistake  of  the  officer  to  whom  it 

(a)  6  &6"W"ill.  4,  c.  76,  Schedule  Kingston-upon-     I  Yorkshire 

(C)  above  referred  to,  is  as  follows  :  HuU  J 

Berwick-upon-       )  j^orthnmherland.  Newoastle-upon-    1  Northumberland. 

Tweed    )  iyne  J 

Bristol   Gloucestershire.  (6)  See  also  duties  of  officers,  ^josi, 

Chester Cheshire.  p.  887;   and  as  to  compensation  to 

Exeter     "         .-•     Devonshire.  officers  of  discontinued  prisons,  ^os<, 

p.  906. 
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[Aaron  v.  Alexander, 


officers,  and 
their  remune- 
ration. 

Entitled  to  pro- 
tection of  24 
Geo.  2,  c.  41. 

Threatening  or 
assaulting,  &c. 
gaolers. 


Escape. 


Taking  prisoner 
out  of  country 
without  a  habeas. 

Misconduct  of 
gaolers  punish- 
able at  common 
law. 


5.   Appointment  was  directed,  it  was  executed  against  another. 
and  removal  of  3  Camp.  35;  and  see  Taylor  Y.  White,  4  Esp.  80.^ 

A  gaoler  receiving  and  detaining  a  person  under  a  warrant  of  a 
magistrate,  is  entitled  to  the  protection  of  the  24  Geo.  2,  c.  44,  and 
therefore,  on  producing  and  proving  the  warrant  under  which  the 
detention  was  made,  it  is  immaterial  whether  or  not  the  magistrate 
had  jurisdiction  to  grant  it.  {Butt  v.  Newman,  Gow.  Rep.  97  ;  and  see 
that  act  and  the  decisions  under  title  "  Oonstahle.") 

A  gaoler  is  considered  as  an  officer  relating  to  the  administration  of 
justice,  and  is  so  far  under  the  protection  of  the  law,  that  if  a  person 
threatens  him  for  keeping  a  prisoner  in  safe  custody,  he  may  be  indicted, 
and  fined,  and  imprisoned  for  it.    (2  Roll.  Ah.  76 ;  Bac.  Ah.  Oaol  (D).) 

If  a  criminal,  endeavouring  to  break  the  gaol,  assault  his  gaoler,  he 
may  be  lawfully  lolled  in  the  afiray.  {Hawk.  c.  28,  s.  13;  Bac.  Ah. 
GaoliD).) 

But  if  a  prisoner  gets  out  of  gaol,  and  the  gaoler,  in  pursuit  of  him, 
kills  him,  he  is  guilty  of  an  escape,  though  he  never  lost  sight  of  him, 
and  could  not  otherwise  take  him,  not  only  because  the  king  loses  the 
benefit  he  might  have  had  from  the  attainder  of  the  prisoner  by  the 
forfeiture  of  his  goods,  &c.,  but  also  because  the  pubUo  justice  is  not 
so  weU  satisfied  by  killing  him  in  such  an  extra-judicial  manner.  {Bac. 
Ah.  Gaol  (D).     See  further,  "  Escape.") 

As  to  the  gaoler  being  liable  to  action  for  false  imprisonment  for 
taking  a  prisoner  out  of  his  jurisdiction,  without  a  habeas  corpus  or 
judge's  order,  see  Bint  v.  Lavender,  1  G.  &  P.  659. 

Besides  the  duties  enjoined  gaolers  by  acts  of  Parliament,  and  the 
abuses  for  which  by  statute  they  are  punishable,  the  common  law  sub- 
jects them  to  fine  and  imprisonment,  as  also  to  the  forfeiture  of  their 
office  for  gross  and  palpable  abuses  in  the  execution  of  their  offices  ; 
such  as  suffering  prisoners  to  escape,  barbarously  misusing  them,  or 
detaining  them  m  gaol  after  they  have  been  legally  discharged  (9  Co. 
50;  Raym.  216;  Co.  Litt.  233);  and  see,  as  to  when  a  gaoler  would 
be  guilty  of  murder  in  improperly  treating  a  prisoner,  post,  "  Homi- 
cide ;"  as  to  extortion,  see  "  Extortion." 

Also  gaolers  are  punishable  by  attachment,  as  aU  other  officers  are 
by  the  courts  to  which  they  more  immediately  belong,  for  any  gross 
misbehaviour  in  their  offices  or  contempts  of  the  rules  of  such  courts ; 
and  punishable  by  any  other  courts  for  disobeying  writs  of  haheas 
corpus  awarded  by  such  courts,  and  not  bringing  up  the  prisoner  at  the 
day  prefixed  by  such  writs.  (2  Hawk.  P.  C.  c.  22,  s.  21 ;  Bac.  Ab. 
Gaols  (D).) 

But  a  gaoler  is  not  punishable  by  attachment  for  the  bare  escape  of 
a  prisoner  in  custody  by  civil  process ;  but  the  party  aggrieved  ought 
to  take  his  remedy  by  action.     {Id.) 

A  gaoler,  de  facto,  is  as  much  punishable  for  a  misdemeanor  in  his 
office  as  if  he  were  a  rightful  gaoler.     {Hawk.  c.  19,  s.  23.) 

It  was  held  in  Torke  v.  Chapman,  10  A.  &  E.  207,  that  the  marshal  of 
the  Queen's  Bench  prison  was  not  liable  for  a  tortious  act  committed  by 
his  deputy,  in  ill-treating  a  prisoner  in  the  exercise  of  his  office,  unless 
the  appointment  of  the  deputy  was  proved,  or  the  facts  showed  that 
the  marshal  was  cognizant  of  the  act  done. 

By  28  &  29  Vict.  c.  126,  s.  10,  there  shaU  be  appointed  to  every 
prison  by  the  justices  in  sessions  assembled, 

A  gaoler ;  a  chaplain,  being  a  clergyman  of  the  Established  Church ; 
a  surgeon,  duly  registered  as  such,  under  the  21  &  22  Vict. 
c.  90  ;  and  such  subordinate  officers  as  may  be  necessary. 

And  to  every  prison  in  which  females  are  confined, 
A  matron,  and  such  subordinate  female  officers  as  may  be  ne- 
cessary. 
Provided,  that  in  a  prison  where   females  only  are  imprisoned  the 
matron  shall  be  deemed  to  be  the  gaoler,  and  shall,  so  far  as  is  practi- 


Officers  of  prison 
— gaoler,  chaplain, 
surgeon,  matron, 
and  inferior 
officers. 
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cable,  perform  all  the  duties  and  be  subject  to  all  tbe  obligations  of  a  5.  Appointment 
gaoler  in  relation  to  such  prison.  and  removal  of 

Sect.  11.  The  same  person  may  officiate  as  chaplain  of  any  2  prisons     officers,  and 
situate  within  a  convenient  distance  from  each  other,  if  such  prisons    their  remtme- 
together  are  calculated  to  receive  not  more  than  100  prisoners ;  but         ration. 
the  chaplain  of  more  than  one  prison,  and  the  chaplain  of  any  prison        ,„v-  t        ~ 
in  -which  the  average  number  of  prisoners  confined  at  any  one  time  ^^     .  .       ?'  Y*"' 
during  the  3  years  next  before  his  appointment  has  not  been  less  than  ctopiain  to  tiro 
100,  shall  not,  whilst  holding  his  chaplaincy,  hold  any  benefice  with  prisons, 
cure  of  souls  or  any  curacy. 

Sect.  12.  The  justices  in  sessions  assembled  may  appoint  an  assistant  Assistant  chap- 
chaplain,  being  a  clergyman  of  the  Established  Church,  and  a  deputy  ^^™f  "■^^  deputy 
gaoler,  or  either  of  such  officers,  to  any  prison  which  they  deem  suffi- 
ciently  large  to  require  the  appointment  of  such  officers  or  either  of 
them. 

Sect.  13.  Notice  of  the  nomination  of  a  chaplaia  or  assistant  chap-  Notice  to  be  sent 
lain  to  a  prison  shall,  within  one  month  after  it  has  taken  place,  be  *?'"^.°P'^^ 
transmitted  to  the  bishop  of  the  diocese  in  which  the  prison  is  situate,  assistant  chap- 
and  no  chaplain  or  assistant  chaplain  shall  officiate  in  any  prison  until  lains. 
he  has  obtained  a  licence  for  that  purpose  from  the  bishop  of  the 
diocese  whereia  the  prison  is  situate,  nor  for  any  longer  time  than 
while  such  licence  continues  in  force. 

Sect.  14.  Every  officer  of  a  prison  appointed  under  this  act  shall  Tenure  of  office 
hold  his  office  during  the  pleasure  of  the  justices  in  sessions  assem-  ""?  salaries  of 
bled,  and  shall  receive  such  salary  as  they  may  direct,  subject  to  this  P"^™  °  °'"'^' 
proviso,  that  in  the  case  of  a  municipal  borough  the  amount  of  the 
salary  of  every  prison  officer  appointed  under  this  act  shall  be  approved 
by  the  council. 

Sect.  15.  If  any  officer  of  a  prison  has  been  an  officer  of  such  prison  Superannuation  of 
for  not  less  than  20  years,  and  is  not  less  than  60  years  of  age,  or  be-  "Ooers. 
comes  incapable,  from  confirmed  sickness,  age,  infirmity,  or  injury 
received  in  actual  execution  of  his  duty,  of  executing  his  office  in 
person,  and  such  sickness,  age,  infirmity,  or  injury  is  certified  by  a 
medical  certificate,  and  there  shall  be  a  report  of  the  visiting  justices 
testifying  to  his  good  conduct  during  his  period  of  service,  and  recom- 
mending a  grant  to  be  made  to  him  (such  report  to  be  made  at  some 
sessions  of  the  justices  holden  not  less  than  2  months  before  the  ses- 
sions at  which  the  grant  is  made),  the  justices  in  sessions  assenxbled 
may  grant  to  such  officer,  having  regard  to  his  length  of  service,  an 
annuity,  by  way  of  superannuation  allowance,  not  exceeding  two- 
thirds  of  his  salary  and  emoluments,  or  a  gratuity  not  exceeding  the 
amount  of  his  salary  and  emoluments  for  one  year ;  any  annuity  or 
gratuity  so  fixed  to  be  payable  out  of  the  rates  lawfully  applicable  to 
the  payment  of  the  salaries  of  such  officers.  Where  the  power  to  levy 
the  last-mentioned  rates  is  vested  in  a  different  body  from  the  justices, 
the  consent  [of  such  last-mentioned  body  shall  be  obtained  to  the 
amount  of  superannuation  allowed. 

Sect.  16.  Whenever  any  officer  of  a  prison  is  suspended,  removed  Bemoval  of  prison 
from,  or  resigns  his  office,  or  departs  this  Ufe,  the  officer  so  suspended,  ap^^en™ 
removed,  or  resigning,  and  his  family,  and  the  family  of  every  such 
deceased  officer,  shall  quit  the  possession  of  the  house  or  apartments 
in  which  he  or  they  have  previously  resided  by  virtue  of  such  office 
when  required  so  to  do  by  notice  under  the  hand  or  hands  of  2  or 
more  visiting  justice  or  justices  of  the  peace ;  and  if  he  or  they  refuse 
or  neglect  to  give  such  possession  for  48  hours  after  such  notice  as 
aforesaid  has  been  given  to  him  or  them,  any  two  justices,  upon  proof 
made  to  them  of  such  removal,  resignation,  or  death,  and  of  the  ser- 
vice of  such  notice,  and  of  such  neglect  or  refusal  to  comply  therewith, 
may,  by  warrant  under  their  hands  and  seals,  direct  any  constable, 
within  a  period  therein  named,  to  enter  by  force,  if  necessary,  into 
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6.  Discipliiie  of  such,  premises,  and  deliver  possession  thereof  to  the  prison  authority, 
prisoners  and    or  to  any  person  appointed  by  the  visiting  justices. 
government  of 
prisons. 


28  &  29  Viot.  0. 126. 
Kequisitions  of  act 
as  to  separation  of 
prisoners. 


Cells  to  be  certi- 
fied for  confine- 
ment of  prisoners. 


VI.  discipline  of  Itiisonws  anii  fflfobernment  ot  prisons. 

Sect.  17.  The  requisitions  of  this  act  ■with  respect  to  the  separation 
of  prisoners  are  as  follows : 

1.  In  every  prison  separate  cells  shall  be  provided  equal  in  number 

to  the  average  of  the  greatest  number  of  prisoners,  not  being 
convicts  under  sentence  of  penal  servitude,  who  have  been 
confined  in  such  prison  at  any  time  during  each  of  the  pre- 
ceding 5  years : 

2.  In  every  prison  punishment  cells  shall  be  provided  or  appro- 

priated for  the  confinement  of  prisoners  for  prison  oflfences : 

3.  In  a  prison  containing  female  prisoners  as  well  as  niales,  the 

women  shall  be  imprisoned  in  separate  buildings  or  separate 
parts  of  the  same  buildings,  in  such  manner  as  to  prevent 
their  seeing,  conversing,  or  holding  any  intercourse  with  the 
men: 

4.  In  a  prison  where  debtors  are   confined,  means  shall  be  pro- 

vided for  separating  them  altogether  from  the  criminal 
prisoners : 

5.  In  a  prison  where  criminal  prisoners  are  confined,  such  pri- 

soners shall  be  prevented  from  holding  any  communication 
with  each  other,  either  by  every  prisoner  being  kept  in  a 
separate  cell  by  day  and  by  night,  except  when  he  is  at 
chapel  or  taking  exercise,  or  by  every  prisoner  being  con- 
fined by  night  to  his  cell,  and  being  subjected  to  such  super- 
intendence  during  the   day  as  wiU,   consistently  with  the 
provisions  of  this  act,  prevent  his  communicating  with  any 
other  prisoner. 
Sect.  18.  No  cell  shall  be  used  for  the  separate  confinement  of  a 
prisoner  unless  it  is  certified  by  one  of  her  Majesty's  inspectors  of 
prisons  to  be  of  such  a  size,  and  to  be  lighted,  warmed,  ventilated,  and 
fitted  up  in  such  a  manner,  as  may  be  requisite  for  health,  and  fur- 
nished with  the  means  of  enabling  the  prisoner  to  communicate  at  any 
time  with  an  officer  of  the  prison ;  but  a  distinction  may  be  made  in 
respect  of  the  use  of  cells  for  the  separate  confinement  of  prisoners 
during  long  and  short  periods  of  imprisonment,  and  in  respect  of  the 
use  of  cells  in  which  the  prisoner  is  intended  to  be  employed  during 
the  whole  day,  or  for  a  long  or  short  part  thereof ;  and  the  certificates 
of  the  inspector  may  be  varied  accordingly,  so  as  to  express  the  period 
of  imprisonment  for  which  each  cell  may  be  considered  fit,  and  the 
number  of  hours  in  the  day  during  which  the  prisoners  may  be  em- 
ployed therein  [a). 

No  punishment  cell  shall  be  used  unless  it  is  certified  by  such  in- 
spector that  it  is  furnished  with  the  means  of  enabling  the  prisoner  to 
communicate  at  any  time  with  an  officer  of  the  prison,  and  that  it  can 
be  used  as  a  punishment  cell  without  detriment  to  the  prisoner's 
health,  and  the  time  for  which  it  may  be  so  used  shall  be  stated  in  the 
certificate. 

Every  certified  cell  shall  be  distinguished  by  a  number  or  mark 
placed  in  a  conspicuous  position,  and  shall  be  referred  to  by  its 
number  or  mark  m  the  certificate  of  the  inspector,  and  if  the  number 
or  mark  of  any  certified  cell  is  changed  without  the  consent  of  the 


{a)  By  s.  75  all  cells  certified  be- 
fore the  commencement  of  this  act 
by  any  inspector  of  prisons  as  being 
fit  to  be  used  for  the  separate  con- 


finement of  prisoners  shall  be  deemed 
to  be  cells  certified  for  such  purpose 
under  this  act. 
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inspector,  sucli  cell  shall  be  deemed  to  be  an  uncertified  cell  until  a  6.  Discipline  of 
fresh,  certificate  has  been  given.  prisoners  and 

Any  certificate  given  by_  an  inspector  in  respect  of  a  cell  may  be    government  of 
withdrawn  on  such  alteration  taking  place  in  such  cell  as  to  render        prisons. 
the  certificate,  in  his  opinion,  inapplicable  thereto,  and  upon  a  certi-  28&29V  t — 120 
fioate  in  respect  of  a  cell  being  withdrawn  that  ceE  shall  cease  to  be  a 
certified  cell  for  .the  purposes  of  this  act. 

If  any  prison  authority  feel  aggrieved  by  the  refusal  of  the  inspector 
to  certify  a  cell  for  any  of  the  purposes  of  this  act,  it  may  appeal  to 
one  of  her  Majesty's  principal  secretaries  of  state,  and  his  decision 
shall  be  final. 

Sect.  19.  Hard  labour  for  the  purposes  of  this  act  shall  be  of  two  classes,  Requisitiona  of  act 
consisting,  1st,  of  work  at  the  tread- wheel,  shot  drill,  crank,  capstan,  as  to  hard  labour, 
stone-breaking,  or  such  other  like  description  of  hard  bodily  labour  as 
may  be  appointed  by  the  justices  in  sessions  assembled,  with  the  ap- 
proval of  the  secretary  of  state,  which  work  is  hereinafter  referred  to  as 
hard  labour  of  the  first  class ;  2dly,  of  such  other  description  of  bodily 
labour  as  may  be  appointed  by  the  justices  in  sessions  assembled,  with 
the  approval  of  the  secretary  of  state,  which  work  is  hereinafter 
referred  to  as  hard  labour  of  the  second  class ;  and  in  every  prison 
where  prisoners  sentenced  to  hard  labour  are  confined,  adequate  means 
(having  regard  to  the  average  number  of  such  prisoners  confined  in 
that  prison  during  the  preceding  5  years)  shall  be  provided  for  en- 
forcing hard  labour  in  accordance  with  the  regulations  of  this  act;  and 
no  prison  shall  be  deemed  to  be  in  conformity  with  the  requisitions 
of  this  act  with  respect  to  the  enforcement  of  hard  labour  unless  such 
means  as  aforesaid  have  been  provided  therein,  and  prisoners  sen- 
tenced to  hard  labour  have  been  employed  thereat  in  manner  pro- 
vided by  this  act :  provided,  that  employment  in  the  necessary  services 
of  the  prison  may,  in  [the  case  of  a  limited  number  of  prisoners,  to 
be  selected  by  the  visiting  justices,  as  a  reward  for  industry  and  good 
behaviour,  be  deemed  to  be  hard  labour  of  the  second  class. 

Sect.  20.  The  regulations  contained  in  the  1st  schedule  hereto  with  EeguUtions  as  to 
respect  to  the  government  of  prisons  shall  be  binding  on  all  persons  in  goyernment  ot 
the  same  manner  as  if  they  were  enacted  in, the  body  of  this  act.  pnsons. 

Sect.  21.  The  justices  in  sessions  assembled  shall  make  rules  for  the  Justices  may  make 
supply  to  all  prisoners  confined  in  prisons  within  their  jurisdiction  of  aSd  oaer'matteS 
a  sufficient  quantity  of  plain  and  wholesome  food,  regard  being  had,  so  relating 
far  as  relates  to  convicted  criminal  prisoners,  to  the  nature  of  the  *°  '^'^  government 
labour  required  from  or  performed  by  such  prisoners,   so  that  the  withto'their'^ 
allowance  of  food  may  be  duly  apportioned  thereto,  and  shall  frame  jurisdiction, 
dietary  tables  for  this  purpose,  and  the  said  justices  may  make  rules 
in  respect  of  any  other  matters  relating  to  the  government  of  prisons 
within  their  jurisdiction,  in  addition  to  the  regulations  in  the  said  first 
schedule,  and  may  frona  time  to  time  repeal  or  alter  any  rules  made  or 
dietary  tables  framed  in  pursuance  of  this  section;  but  no  rule  or 
dietary  table,  or  repeal  or  alteration  of  a  rule  or  dietary  table,  shall  be 
valid  under  this  section  until  one  of  her  Majesty's  principal  secretaries 
of  state  has  certified  his  approval  in  writing  under  his  hand;  and  when 
such  approval  has  been  certified,  such  rule  or  dietary  table,  or  repeal 
or  alteration  of  a  rule  or  dietary  table,  shall  be  binding  on  aU  persons 
in  the  same  manner  as  if  it  were  enacted  by  this  act.     If  the  justices 
in  sessions  assembled  make  default  in  making  rules  and  dietary  tables 
that  may  be  approved  by  the  said  secretary  of  state  in  respect  of  the 
supply  of  food  to  prisoners  in  any  prison  within  their  jurisdiction, 
there  shall  be  in  force  in  such  prison  such  rules  or  dietary  tables  with 
respect  to  such  supply  as  may  from  time  to  time  be  determined  by  the 
said  secretary  of  state  in  writing  under  his  hand. 

Sect.  22.  Upon  visiting  or  inspecting  a  prison  to  which  this  act  inspector  of  pri- 
applies,  the  inspector  shall,  by  letter  addressed  to  the  visiting  justices,  ^?j„te^of^obB*  '• 
call  their  attention  to  any  ii-regularity  he  may  have  observed  therein,  vations. 
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6.  •  Discipline  of  oi"  any  complaint  he  may  haye  to  make  against  the  buildings,  the 
prisoners  and    officers,  or  the  discipline  of  the  prison,  and  the  visiting  justices  shall 
government  of   enter  a  copy  of  such  letter  in  their  minute  book. 
prisons. 

SCHEDTTLE  I. — EeGULATIONS  FOE  GOVERNMENT  OF  PeISONS. 


28&29Vict.  c.  126. 

Schedule. 

Cleanliness  in 
prison. 


Trees,  itc.  not 
allowed  against 
walls. 


Temperature  of 
prison. 

Visitors  not  to 
sleep  within  tlio 
piison. 

Hours  of  locking 
and  unlocking  tiie 
prison. 


Search  of  prisoners 
on  admission. 


Prisoner  to  be 
alone  when 
searched. 

Effects  retained 
by  gaoler. 


Kegister  of  certain 
particxilars  re- 
lating to  prisoner. 


Removal  and 
discharge  of  pri- 
soners. 


Separation  of 
prisoners. 

Female  prisoners. 


General. 

1.  The  prison  shall  be  kept  in  a  cleanly  state,  and  the  walls  and 
ceiKngs  of  the  wards,  cells,  rooms,  and  passages  used  by  the  prisoners 
throughout  every  prison  shall  either  be  painted  with  oil,  or  be  lime- 
washed,  or  partly  painted  and  partly  limewashed.  Where  painted 
with  oil  the  painting  shall  be  washed  with  hot  water  and  soap  once  at 
least  in  every  six  months.  Where  limewashed  the  limewashing  shall 
be  renewed  once  at  least  in  every  year.  The  day  rooms,  work  rooms, 
passages,  and  sleeping  cells  shall  be  washed  or  cleansed  once  a  week, 
or  oftener  if  requisite. 

2.  No  thing  shall  be  allowed  to  grow  against  the  outer  walls  of  the 
prison,  nor  any  rubbish  or  other  articles  to  be  laid  against  them,  nor 
shall  any  tools  or  implements  of  any  kind  likely  to  facilitate  escape  be 
left  unnecessarily  exposed. 

3.  Thermometers  shall  be  placed  in  different  parts  of  the  prison. 

4.  No  person  shall  be  permitted  to  sleep  in  the  apartments  of  any 
subordinate  officer  of  the  prison  without  permission  from  the  gaoler, 
such  permission  to  be  reported  to  a  visiting  justice. 

5.  A  report  shall  be  made  to  the  gaoler  at  10  o'clock  each  night 
whether  the  officers  resident  in  the  prison  are  all  present ;  and  no  ingress 
or  egress  shall  be  allowed  into  or  out  of  the  prison  between  the  hours 
of  10  o'clock  at  night  and  6  o'clock  in  the  morning,  except  to  the 
gaoler  and  his  family,  the  chaplain,  or  surgeon,  or  in  special  cases, 
which  shall  be  entered  in  the  journal  of  the  gaoler. 

Admission  and  Discharge  of  Prisoners. 

6.  Prisoners  on  admission  shall  be  searched,  and  aU  dangerous 
weapons,  articles  calculated  to  facilitate  escape,  and  prohibited  articles, 
shall  be  taken  from  them. 

7.  No  prisoner  shall  be  searched  _  in  the  presence  of  any  other 
prisoner. 

8.  All  money  or  other  effects  brought  into  the  prison  by  any  pri- 
soner, or  sent  to  the  prison  for  his  use,  which  he  is  not  allowed  to 
retain,  shall  be  placed  in  the  custody  of  the  gaoler,  who  shall  keep  an 
inventory  of  them  in  a  separate  book. 

9.  The  name,  age,  height,  weight,  features,  particular  marks,  and 
general  appearance  of  a  criminal  prisoner  shall,  upon  his  admission,  be 
noted  in  a  nominal  record  of  prisoners,  to  be  kept  by  the  gaoler. 
Every  criminal  prisoner  shall  also,  as  soon  as  possible,  be  examined 
by  the  surgeon,  who  shall  enter  in  a  book  to  be  kept  by  the  gaoler  a 
record  of  the  state  of  health  of  the  prisoner,  and  any  observations  he 
may  deem  it  expedient  to  add. 

10.  All  prisoners,  previously  to  being  removed  to  any  other  prison 
or  being  discharged  from  prison,  shall  be  examined  by  the  surgeon  ; 
and  no  prisoner  shall  be  removed  to  any  other  prison  unless  the 
surgeon  certifies,  by  an  entry  in  the  nominal  record,  that  the  prisoner 
is  free  from  any  illness  that  renders  him  unfit  for  removal ;  and  no 
prisoner  shall  be  discharged  from  prison  if  labouring  under  any  acute 
or  dangerous  distemper,  nor  until,  in  the  opinion  of  the  surgeon,  such 
discharge  is  safe,  unless  such  prisoner  require  to  be  discharged. 

11.  Prisoners  before  trial  shall  be  kept  apart  from  convicted 
prisoners. 

12.  Female  prisoners  shall  be  searched  on  admission  by  female 
officers.  In  other  respects  the  same  course  shall  be  pursued  in  re- 
ference to  the  admission,  removal,  or  discharge  of  a  female  prisoner 
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as  in  the  case  of  a  male  prisoner,  the  matron  performing  the   duties  6.  Discipline  of 
imposed  on  the  gaoler  in  case  of  a  male  prisoner.  prisoners  and 

Food,  Clothing,  and  Bedding  of  Prisoners.  prisons 

13.  No  tap  shall  be  kept  in  any  prison ;  nor  shall  spirituous  liquors ; 

of  any  kind  be  admitted  for  the  use  of  any  of  the  prisoners  therein,  28  &  29  Vict.  0.126. 
under  any_  pretence  whateTer,  unless  by  a  written  order  of  the  sur-        Bchedule. 
geon,  specifying  the  quantity  to  be  admitted,  and  the  name  of  the  ®P'"''^°™''<l"<"'s• 
prisoner  for  whose  use  it  is  intended ;  but  this  regulation  shall  not 

apply  to  any  stock  of  spirituous  liquors  kept  in  the  prison  for  the  use 
of  the  infirmary,  and  under  the  control  of  the  surgeon. 

14.  No  smoking  shall  be  allowed,  or  tobacco  introduced,  except  Smoking, 
with  the  consent  and  subject  to  the  rules  made  by  the  visiting  justices, 

or  under  a  written  order  of  the  surgeon. 

13.  Any  order  by  the  surgeon  for  the  admission  of  spirituous  liquors  Order  of  Burgeon 
or  tobacco  shall  bo  entered  by  him  in  his  journal.  nquorf'So'^""" 

16.  A  debtor  shall  be  permitted  to  maintain  himself,  and  to  procure  Debtor' may  main- 
or  receive  at  proper  hours  food,  wine,  malt  liquor,  clothing,  bedding,  tain  himself. 

or  other  necessaries,  but  subject  to  examination,  and  to  such  rules  as 
may  be  approved  by  the  visiting  justices. 

17.  No  part  of  any  food,  wine,  malt  liquor,  clothing,  bedding,  or  Debtor  not  to  sell 
other  necessaries  belonging  to  any  debtor  shall  be  sold  to  any  other  P™''™™^- 
prisoner  ;  and  any  debtor  transgressing  this  regulation  shall  lose  the 

privilege  of  receiving  or  purchasing  any  wine  or  malt  liquor  for  such 
a  time  as  the  visiting  justices  may  deem  proper. 

18._  A  debtor,  if  unable  to  provide  himself  with    suf&cient  food,  Prison  allowance 
clothing,  bedding,  or  other  necessaries,  shall  receive  the  allowance  of  *°  debtors. 
food,  clothing,   bedding,   or    other    necessaries   allotted    to    debtors 
imable  to  maintain  themselves  by  the  prison  rules  for  the  time  being 
in  force. 

19.  A  criminal  prisoner  before  trial  may  procure  for  himself,  or  Prisoner  before 
receive  at  proper  hours,  food,  and  malt  liquor,  clothing,  bedding,  or  tSu  hSeSf'"" 
other  necessaries,  subject  to  examination,  and  to  such  rules  as  may  be 
approved  by  the  visiting  justices ;  and  any  articles  so  procured  may 

be  paid  for  out  of  the  monies  belonging  to  such  prisoner  in  the  hands 
of  the  gaoler.  No  part  of  such  food,  malt  liquor,  bedding,  clothing,  or 
other  necessaries  shall  be  sold  or  transferred  to  any  other  prisoner ; 
and  any  prisoner  transgressing  this  regulation  shall  be  prohibited  from 
procuring  any  food  or  other  necessaries  for  such  time  as  the  visiting 
justices  may  deem  proper.  If  a  criminal  prisoner  before  trial  does  not 
provide  himself  with  food,  he  shall  receive  the  allowance  of  food 
allotted  to  criminal  prisoners  before  trial  by  the  rules  of  the  prison. 

20.  Criminal  prisoners  before  trial  may,  if  they  desire  it,  wear  the  Dress  of  criminal 
prison  dress,  and  they  shall  be  required  to  do  so  if  their  own  clothes  ^^^°°'"'  ^°^°''® 
are  insufficient  or  unfit  for  use,  or  necessary  to  be  preserved  for  the 

purposes  of  justice.  The  prison  dress  for  prisoners  before  trial  shall  be 
'  of  a  difierent  colour  from  that  of  convicted  prisoners. 

21.  Every  convicted  criminal  prisoner  shall  be  allowed  a  sufficient  Prison  allowance 
quantity  of  food  according  to  the  scale  established  by  the  rules  of  the  vict°d  prisoner, 
prison.     Prisoners  under  the  care  of  the  surgeon  shall  be  allowed  such 

diet  as  he  may  direct.  Care  shall  be  taken  that  all  provisions  supplied 
to  the  prisoners  be  of  proper  quality  and  weight.  Scales  and  legal 
weights  and  measures  shall  be  provided,  open  to  the  use  of  any 
prisoners,  under  such  restrictions  as  may  be  made  by  the  prison 
rules. 

22.  No  convicted  criminal  prisoner  shall  be  allowed  any  wine,  beer.  Convicted  pri- 
or other  fermented  liquor,  except  under   a  written  order  from  the  f"  p^son  aUow- 
surgeon,  to  be  entered  in  his  journal,  specifying  the  quantity  and  the  ances. 

name  of  the  prisoner  for  whose  use  it  is  intended,  or  shall  receive 
any  food,  clothing,  bedding,  or  necessaries  other  than  the  prison 
aUowanoe,  except  under  special  circumstances,  to  be  judged  of  by  one 
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or  more  of  the  -visiting  justices,  and  to  be  reported  to  the  prison 
authority. 

23.  A  convicted  criminal  prisoner  shall  be  provided  with  a  complete 
prison  dress,  and  shall  be  required  to  wear  it. 

24.  On  the  discharge  of  a  prisoner  his  own  clothes  shall  be  returned 
to  him  unless  it  has  been  found  necessary  to  destroy  them,  in  which 
case  he  shall  be  provided  with  clothing. 

25.  If  necessary  the  clothes  of  a  prisoner  shall  be  purified  before 
he  is  allowed  to  wear  them  in  the  prison  or  to  take  them  on  his 
discharge. 

26.  Every  male  prisoner  shaU  sleep  in  a  cell  by  himself,  or  under 
special  circumstances  in  a  separate  bed  placed  in  a  cell  containing  not 
fewer  than  2  other  male  prisoners,  and  sufficient  bed  clothes  shall  be 
provided  for  every  prisoner.  A  convicted  criminal  prisoner  may  be 
required  to  sleep  on  a  plank  bed  without  a  mattress  during  such  time 
as  may  be  determined  by  the  rules  of  the  prison.  Epileptic  prisoners, 
or  prisoners  labouring  under  diseases  requiring  assistance  or  super- 
vision in  the  night,  may  at  any  time,  notwithstanding  this  regulation, 
be  placed  by  order  of  the  surgeon  with  not  fewer  than  2  oliier  male 
prisoners. 

27.  The  bed  clothes  shall  be  aired,  changed,  and  washed  as  often  as 
the  surgeon  or  the  visiting  justices  may  direct. 

Personal  Cleanliness. 

28.  Prisoners  shall  be  required  to  keep  themselves  clean  and  decent 
in  their  persons,  and  to  conform  to  such  rules  as  may  be  laid  down  for 
that  purpose. 

29.  The  hair  of  a  female  prisoner  shall  not  be  cut  without  her  con- 
sent, except  on  account  of  vermin  or  dirt,  or  when  the  surgeon  deems 
it  requisite  on  the  ground  of  health,  and  the  hair  of  male  criminal 
prisoners  shall  not  be  cut  closer  than  may  be  necessary  for  purposes  of 
health  and  cleanliness. 

^Employment  of  Prisoners. 

30.  No  gaming  shall  be  permitted  in  any  prison,  and  the  gaoler 
shall  seize  and  destroy  all  dice,  cards,  or  other  instruments  of  gaming. 

31.  Debtors  may  be  permitted  to  work  and  follow  their  respective 
trades  and  professions,  provided  their  employment  does  not  interfere 
with  the  regulations  of  the  prison ;  and  such  debtors  as  find  their  own 
implements,  and  are  not  maintained  at  the  expense  of  the  prison, 
shall  be  allowed  to  receive  the  whole  of  their  earnings;  but  the 
earnings  of  such  as  are  furnished  with  implements,  or  are  maintained 
at  the  expense  of  the  prison,  shall  be  subject  to  a  deduction,  to  be  de- 
termined by  the  visiting  justices,  for  the  use  of  implements  and  the 
costs  of  maintenance. 

32.  Criminal  prisoners  before  trial  shall  have  the  option  of  employ-  . 
ment,  but  shall  not  be  compelled  to  perform  any  hard  labour. 

33.  On  the  acquittal  of  any  criminal  prisoner,  or  when  no  biU  of 
indictment  is  found  against  him,  such  an  allowance  on  account  of  his 
earnings,  if  any,  shall  be  paid  to  such  prisoner  on  his  discharge  as  the 
visiting  justices  may  think  reasonable. 

34.  Every  male  prisoner  of  16  years  of  age  and  upwards,  sentenced 
to  hard  laboiu-,  shall,  during  the  whole  of  his  sentence  where  it  does 
not  exceed  3  months,  and  during  the  first  3  months  of  his  sentence 
where  it  exceeds  3  months,  be  kept  at  hard  labour  of  the  first  class 
for  such  number  of  hours  not  more  than  10  or  less  than  6  (exclusive 
of  meals)  as  may  be  prescribed  by  the  visiting  justices,  and  during  the 
remainder  of  his  sentence  shall  be  kept  in  like  manner  at  hard  laliom- 
of  the  first  class,  except  where  during  such  remainder  of  his  sentence 
the  visiting  justices  substitute  hard  labour  of  the  second  class  for  hard 
labour  of  the  first  class ;  provided  that  if  the  surgeon  certifies  any 
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such  prisoner  to  be  unfit  to  be  kept  at  bard  labour  of  tbe  first  class  6.  Discipline  of 
during  tbe  wbole  or  any  part  of  tbe  prescribed  bonrs,  suob  prisoner  prisoners  and 
shall,  during  such  whole  or  part  of  the  prescribed  hours,  be  kept  at  hard    government  of 
labour  of  the  second  class,  unless  the  surgeon  certifies  that  such  pri-        prisons. 

soner  is  unfit  to  be  kept  at  either  class  of  hard  labour  during  the 'whole  ~ '. 

or  any  part  of  such  hours ;  provided  that  prisoners  sentenced  to  hard       TJ^f"^ "'  ^^'^' 
labour  for  periods  not  exceeding  14  days  may,  in  pursuance  of  rules         =  e  u  e. 
made  by  the  justices  in  sessions,  be  kept  in  separate  confinement  at  hard 
labour  of  the  second  class  during  the  whole  period  of  their  sentences. 

35.  Every  male  prisoner  under  the  age  of  16  years  sentenced  to  Kegulations  as  to 
hard  labour,  and  every  female  prisoner  sentenced  to  hard  labour,  shall  ^^'^^  labour  o£  the 
be  kept  at  hard  labour  of  the  second  class  during  such  number  of  hours  ^^°°"   '^  ^^' 
not  more  than  10  or  less  than  6  (exclusive  of  meals)  in  each  day  as 

may  be  prescribed  by  the  visiting  justices,  unless  the  surgeon  certifies 
that  he  or  she  is  unfit  for  hard  labour. 

36.  No  prisoner  shall  be  employed  at  hard  labour  on  Sundays,  Daysofexemp- 
Ohristmas  Day,  Good  Friday,  and  days  appointed  for  public^  fasts  or  *'""  ^°^  ^'^'^ 
thanksgivings.  '  ^  ™'^' 

37.  The  surgeon  shall  from  time  to  time  examine  the  prisoners  Bxaminatioix  by 
sentenced  to  hard  labour  during  the  time  of  their  being  so  employed,  surgeon  of  prf- 
and  shall  enter  in  his  journal  the  name  of  any  prisoner  -whose  health  labour. 

he  thinks  to  be  endangered  by  a  continuance  at  hard  labour  of  either 
class,  and  thereupon  such  prisoner  shall  not  again  be  employed  at 
such  class  of  hard  labour  until  the  surgeon  certifies  that  he  is  fit  for 
such  employment. 

38.  Provision  shall  be  made  by  the  visiting  justices  for  the  employ-  Employment  of 
ment  of  all  convicted  criminal  prisoners  not  sentenced  to  hard  labour,  prisoners  not 
The  visiting  justices  shall  make  rules  as  to  the  amount  and  nature  of  ilbou?.""    " 
such  employment,  but  no  prisoner  not  sentenced  to  hard  labour  shall 

be  punished  for  neglect  of  work,  excepting  by  such  alteration  in  the 
scale  of  diet  as  may  be  established  by  the  rides  of  the  prison  in  the 
case  of  neglect  of  work  by  such  prisoners. 

Health  of  Prisoners. 

39.  Debtors  shall  have  the  means  of  daUy  taking  exercise  in  the  Exorcise  of 
open  air.  debtors. 

40.  Criminal  prisoners,  if   employed  at  work  in  their  own  cells.  Of  prisoners  in 
shall  be  permitted  to  take  such  exercise  in  the  open  air  as  the  surgeon  J^p^J'''"  oonfino- 
may  deem  necessary  for  their  health. 

41.  The  names  of  the  prisoners  who  desire  to  see  the  surgeon,  or  when  prisoners  to 
appear  Out  of  health,  shall  be  reported  by  the  oflB.oer  attending  them  surg^eon 

to  the  gaoler,  and  by  him  without  delay  to  the  surgeon. 

42.  All  directions  given  by  the  surgeon  in  relation  to  any  prisoner.  Entry  of  directions 
with  the  exception  of  orders  for  the  supply  of  medicines  or  to:ections  ^^  surgeon. 

ia  relation  to  such  matters  as  are  carried  into  efiect  by  the  surgeon 
himself  or  under  his  superintendence,  shall  be  entered  day  by  day  in 
his  journal,  which  shall  have  a  separate  column  in  which  entries  are 
to  be  made  by  the  gaoler,  stating  in  respect  of  each  direction  the  fact 
of  its  having  been  or  not  having  been  complied  with,  accompanied 
by  such  observations,  if  any,  as  the  gaoler  may  think  fit  to  make,  and 
the  date  of  the  entry. 

43.  In  every  prison  an  infirmary  or  proper  place  for  the  reception  of  infirmaries. 
sick  prisoners  shall  be  provided. 

Religious  Instruction. 

44.  In  every  prison  where  there  is  no  chapel  a  suitable  room  shall  Room  for  use  as 
be  set  apart  for  the  purposes  of  the  chapel  {a).  •  c  ape . 

45.  Prayers  to  be  selected  by  the  chaplain  from  the  Liturgy  of  the  Prayers. 

{a)  See  26  &  27  Vict.  c.  79,  s.  3,  post,  p.  884. 
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Scliedule. 

Performance  of 
divine  service. 


6.  Discipline  o/ Established  Churcli  shall  be  read  dsgly  by  tbe  _oliaplam,_  gaoler,  or 
prisoners  and  such,  otter  person  as  may  be  appointed  by  the  visiting  justices,  and  at 
government  of  such  time  or  times  as  may  be  fixed  by  them,  and  portions  of  the 
Scriptures  shall  be  read  to  the  prisoners,  when  assembled  for  reKgious 
instruction,  by  the  chaplain,  or  by  such  person,  with  the  consent  of 
the  visiting  justices,  as  he  may  appoint. 

46.  The  chaplain  shall  on  every  Sunday,  and  on  Christmas  Day  and 
Good  Friday,  perform  the  appointed  Morning  and  Evening  Services  of 
the  Established  Church,  and  preach  at  such  time  or  times  as  shall  be 
fixed  by  him  with  the  approval  of  the  visiting  justices.  He  shall  give 
religious  and  moral  instruction  to  the  prisoners  who  are  willing  to 
receive  it.  He  shall  administer  the  Holy  Sacrament  of  the  Lord's 
Supper  on  suitable  occasions  to  such  prisoners  as  shall  be  desirous, 
and  as  he  may  deem  to  be  in  a  proper  frame  of  mind  to  receive  the 
sam.e.  He  shall  frequently  visit  every  room  and  cell  of  the  prison 
occupied  by  prisoners,  and  shall  direct  such  books  to  be  distributed 
and  read  and  such  lessons  to  be  taught  in  the  prison  as  he  may  deem 
proper  for  the  religious  instruction  of  the  prisoners.  Criminal  prisoners 
shall  attend  Divine  Service  on  Sundays,  and  on  other  days  when  such 
service  is  performed,  unless  prevented  by  illness  or  other  reasonable 
cause,  to  be  allowed  by  the  gaoler,  or  uuless  their  attendance  is  dis- 
pensed with  by  the  visiting  justices :  this  regulation  shall  not  apply 
to  any  prisoner  who  is  attended  or  visited  by  a  minister  of  a  church 
or  persuasion  differing  from  the  Established  Church :  and  no  prisoner 
shall  be  compelled  to  attend  any  religious  service  held  or  performed, 
or  any  religious  instruction  given,  by  the  chaplain,  minister,  or 
religious  instructor  of  a  church  or  persuasion  to  which  the  prisoner 
does  not  belong. 

47.  If  any  prisoner  is  of  a  religious  persuasion  differing  from  that 
of  the  Established  Church,  and  no  mioister  has  been  appointed  to 
attend  at  the  prison  on  the  prisoners  of  that  persuasion,  the  visiting 
justices  shall  permit  a  minister  of  such  persuasion  to  be  approved  by 
them  to  visit  such  prisoner  at  proper  and  reasonable  times,  imder  such 
restrictions  as  may  be  imposed  by  the  visiting  justices  to  guard  against 
the  introduction  of  improper  persons  and  prevent  improper  communi- 
cations, unless  such  prisoner  expressly  objects  to  see  such  minister. 

26  &  27  Vict.  c.  79.      By  the  26  &  27  Vict.  c.  79  (the  "Prison  Ministers'  Act"),  s.  3,  where 
Povirer  to  appoint   the  number  of  prisoners  confined  in  any  prison  to  which  this  act 

" applies,  and  belonging  to  some  church  or  rehgious  persuasion  difiering, 

if  in  England,  from  the  Church  of  England,  and  k  in  Scotland,  from 
the  Church  of  Scotland,  is  so  gi-eat  as,  in  the  opinion  of  the  justices, 
county  board,  or  other  persons  having  the  appointment  of  chaplain  in 
the  said  prison,  to  require  the  ministrations  of  a  minister  of  their  own 
church  or  persuasion,  the  said  justices,  county  board,  or  other  persons 
may  appoint  a  minister  of  such  last-mentioned  church  or  persuasion 
to  attend  at  the  said  prison  on  the  prisoners  of  his  own  church  or 
persuasion,  and  they  may,  if  they  think  fit,  award  to  him  a  reasonable 
sum  as  a  recompense  for  his  services,  such  sum  to  be  deemed  a  part  of 
the  expenses  of  the  prison  to  which  he  is  appointed,  and  to  be  paid 
out  of  the  funds  legally  applicable  to  the  payment  of  such  expenses. , 
The  visiting  justices  of  any  prison  may,  if  they  think  fit,  without  a 
special  request  being  made  by,  but  not  against  the  will  of,  any  prisoner 
of  a  church  or  religious  persuasion  difi'ering  from  that  of  the  Estab- 
lished Church,  permit  a  minister  of  the  church  or  persuasion  to  which 
such  prisoner  belongs  (if  no  appointment  of  such  a  minister  has  been 
made  under  this  act)  tovisit  such  prisoner  at  proper  and  reasonable 
times,  under  such  restrictions  imposed  by  them  as  may  guard  against 
the  introduction  of  improper  persons,  and  may  prevent  improper  com- 
munications ;  provided  that  any  prisoner  shall,  on  request,  be  allowed, 
subject  to  the  rules  of  the  gaol,  to  attend  the  chapel  or  to  be  visited 
by  the  chaplain  of  the  gaol.    Every  minister  appointed  or  permitted 


Minietcrs  to  visit 
prisoners  under 
certain  restric- 
tions. 


additional  minis- 
ters to  prisons. 
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toTisit  prisoners  under  this  act  sliall  hold  his  appointment  or  per-  6.  Discipline  of 
mission  to  visit  during  the  pleasure  of  the  authority  by  whom  he  was   prisoners  and 
appointed  or  permitted  to  visit,  and  shall  conform  in  all  respects  to  the    government  of 
regulations  of  the  prison  at  which  he  attends.     No  minister  shall  be        prisons. 
appointed  under  this  act  for  any  prison  in  which  there  is  not  a  chap-  T'.      Z 
lain  of  the  Established  Church  [a).  ^^  *  ^^  ^''=*-  "■  ^^■ 

Sect.  4.  The  keeper  or  other  person  performing  the  duties  of  keeper  of  Keepers  of  prisons 
a  prison  on  receiving  into  his  custody  any  prisoner  shall  enter  his  *°  register  religion 
name  in  a  book  to  be  provided  for  the  purpose,  with  the  addition  of  °  P™™®'^''- 
the  church  or  religious  persuasion  to  which  the  prisoner  shall  declare 
himself  to  belong,  and  the  said  keeper  or  other  person  shall  from  time 
to  time  give  to  any  minister  appointed  or  permitted  to  visit  prisoners 
in  the  prison  a  list  of  the  prisoners  so  declared  to  belong  to  the  church 
or  persuasion  of  such  minister,  and  no  such  minister  shall  be  per- 
mitted to  attend  or  visit  any  prisoner  belonging  to  any  religious  per- 
suasion differing  from  that  to  which  such  minister  belongs. 

48.  No  books  or  printed  papers  shall  be  admitted  into  any  prison  28  &  29  Vict.  c.  126. 
for  the  use  of  the  prisoners,  except  by  permission  of   the  visiting       Schedule, 
justices  j  and  no  books  or  printed  papers  intended  for  the  religious  Books  and  printed 

.  instmction  of  prisoners  belonging  to  the  Established  Church  shall  be  p^p^"^^- 
admitted  but  those  chosen  by  the  chaplain;  provided  that  in  case 
there  may  be  a  difference  of  opinion  between  the  chaplain  and  visiting 
justices  with  respect  to  books  or  papers  proposed  to  be  admitted  for 
the  religious  instruction  of  a  prisoner  belonging  to  the  Established 
Church,  reference  shall  be  had  to  the  bishop  of  the  diocese,  whose 
decision  shall  be  final;  and,  subject  to  such  permission  of  the  visiting 
justices  as  aforesaid,  all  books  or  printed  papers  admitted  into  any 
prison  for  the  religious  instruction  of  prisoners  belonging  to  any 
other  persuasion,  and  who  are  visited  by  a  minister  of  such  persua- 
sion, shall  be  approved  by  such  minister ;  and  the  gaoler  shall  keep  a 
catalogue  of  all  books  and  printed  papers  admitted  into  the  prison. 

49.  The  chaplain  shall  communicate  to  the  gaoler  any  abuse  or  Cliaplain  to  com- 
impropriety  in  the  prison  which  may  come  to  his  knowledge,  and  shall  ^™  oie*°  '^''"^^^ 
enter  the  same  in  his  journal. 

50.  Where  an  assistant  chaplain  is  appointed  to  a  prison,  he  shall  Assistant'  chaplain 
be  competent  to  perform  any  duty  required  by  law  to  be  performed  sS*stituto^'°'^ 
by  the  chaplain,  and  when  either  of  them,  the  chaplain  or  assistant 

chaplain,  is  absent  from  the  prison,  the  other  shall  take  his  duties. 
"Where  there  is  no  assistant  chaplain,  or  in  case  of  the  services  of  the 
assistant  chaplain  not  being  available  by  reason  of  sickness  or  other 
unavoidable  cause,  the  chaplain  shall,  when  absent  from  the  prison 
on  leave  or  from  any  unavoidable  cause,  appoint,  with  the  consent  of 
the  visiting  justices,  a  substitute,  and  insert  his  name  and  residence 
in  his  journal.  In  the  event  of  any  sudden  cause  preventing  the 
chaplain,  or,  in  the  absence  of  the  chaplain,  the  assistant  chaplain, 
from  performing  his  duties,  he  may  accept  the  assistance  of  a  clergy- 
man of  the  Established  Church  in  the  performance  of  Divine  Service 
in  the  chapel,  inserting  the  fact,  and  the  name  of  such  clergyman, 
in  his  journal. 

51.  A  minister  appointed  under  the  "Prison  Ministers'  Act,  1863  "  ^^'^^''^^j^^^r 
(26  &  27  Vict.  c.  79),  may,  when  absent  on  leave,  or  from  any  un- 
avoidable  cause,  appoint  a  substitute  with  the  consent  of  the  visiting 

justices. 

52.  In  the  event  of  the  death  of  any  chaplain  or  assistant  chaplain  l^ath  ofchaplain 
of  a  prison,  or  of  a  minister  appointed  under  the  "  Prison  Ministers'  or  minister. 
Act,  1863,"  the  visiting  justices  shall  provide  a  substitute  until  the 

next  meeting  of  the  justices  in  sessions. 

{a)  These  provisions  are  not  inconsistent  with  the  act  28  &  29  Vict.  o.  129, 
and  are  therefore  still  in  force.. 
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Instruction. 

53.  Provision  Btall  be  made  in  every  prison  for  the  instruction  of 
prisoners  in  reading,  writing,  and  arithmetic  during  such  hours  and 
to  such  extent  as  to  the  visiting  justices  may  seem  expedient,  provided 
that  such  hours  shall  not  he  deducted  from  the  hours  prescribed  for 
hard  labour. 

Visits  to  and  Gommunications  with  Prisoners. 

54.  Due  provision  shall  be  made  for  the  admission,  at  proper  times 
and  under  proper  restrictions,  of  persons  with  whom  prisoners  before 
trial  may  desire  to  communicate,  care  being  taken  that,  so  far  as  is 
consistent  with  the  interests  of  justice,  such  prisoners  shall  see  their 
legal  advisers  alone ;  such  rules  also  shall  be  made  by  the  justices  in 
sessions  assembled  for  the  admission  of  the  friends  of  convicted 
prisoners  as  they  may  deem  expedient;  the  justices  shall  also  impose 
such  restrictions  upon  the  communication  and  correspondence  of 
prisoners  with  their  friends  as  they  judge  necessary  for  the  mainte- 
nance of  good  order  and  discipline  in  such  prison. 

55.  The  gaoler  may  demand  the  name  and  address  of  any  visitor  to 
a  prisoner;  and  when  he  has  any  gi-ound  for  suspicion  may  search  or 
cause  to  be  searched  male  visitors,  and  may  direct  the  matron  or  some 
other  female  officer  to  search  female  visitors,  such  search  no^io  be  in 
the  presence  of  any  prisoner  or  of  another  visitor ;  andin  case  of  any 
visitor  refusing  to  be  searched,  the  gaoler  may  deny  him  or  her  ad- 
mission ;  the  grounds  of  such  proceeding,  with  the  particulars  thereof, 
to  be  entered  in  his  journal. 

Prison  Offences. 

56.  No  punishments  or  privai^ons  of  any  kind  shall  be  awarded, 
except  by  the  gaoler,  or  by  a  visiting  or  other  justice. 

57.  The  gaoler  shall  have  power  to  hear  complaints  respecting  any 
of  the  offences  following ;  that  is  to  say, 

1.  Disobedience   of   the    regulations  of   the    prison    by  any 

prisoner ; 

2.  Common  assaults  by  one  prisoner  on  another ; 

3.  Profane  cursing  and  swearing  by  any  prisoner ; 

4.  Indecent  behaviour  by  any  prisoner ; 

5.  Irreverent  behaviour  at  chapel  by  any  prisoner ; 

6.  Insulting  or  threatening  language  by  any  prisoner  to  any 

officer  or  prisoner ; 

7.  Absence  from  chapel  without  leave  by  any  criminal  prisoner ; 

8.  Idleness  or  negligence  at  work  by  any  convicted  criminal 

prisoner ; 

9.  WUful  mismanagement  of  work  by  any  convicted  criminal 

prisoner. 
All  the  above  acts  are  declared  to  be  offences  against  prison  discipline ; 
and  it  shall  be  lawful  for  the  gaoler  to  examine  any  person  touching 
such  offences,  and  to  determine  thereupon,  and  to  punish  such  offences 
by  ordering  any  offender,  for  any  time  not  exceeding  3  days,  to  close 
confinement,  to  be  kept  there  upon  bread  and  water.  And  the  gaoler 
shall  enter  in  a  separate  book  called  the  punishment  book  a  statement 
of  the  nature  of  any  offence  that  he  has  punished  in  pursuance  of  this 
regulation,  with  the  addition  of  the  name  of  the  offender,  the  date  of 
the  offence,  and  the  amount  of  punishment  inflicted. 

58.  If  any  criminal  prisoner  is  guilty  of  repeated  offences  against 
prison  discipline,  or  is  guilty  of  any  offence  against  prison  discipline, 
which  the  gaoler  is  not  by  this  act  empowered  to  punish,  the  gaoler 
shall  report  the  same  to  the  visiting  justices,  or  one  of  them ;  and 
any  one  of  such  justices,  or  any  other  justice  having  jurisdiction  in 
the  place  to  which  the  prison  belongs,  shall  have  power  to  inquire 
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upon  oatli  and  to  detei-mine  concerning  any  matter  so  reported  to  Mm,  c.  Discipline  of 
and  to  order  the  offender  to  be  punished  by  confinement  in  a  punish.-   prisoners  and 
ment  cell  for  any  term  not  exceeding  1  month,  or,  in  the  case  of    government  of 
prisoners  convicted  of  felony  or  sentenced  to  hard  labour,  by  personal        prisons. 
correction.  

59.  No  prisoner  shall  be  put  in  irons  or  under  mechanical  restraint       schedule"  ^^^ 
by  the  gaoler  qf  any  prison,  except  in  case  of  urgent  necessity ;  and  ^      «■ .  "  ° 
the  particulars  of  every  such  case  shall  be  forthwith  entered  in  the    ''°  °  "°"^'    " 
gaoler's  journal,  and  notice  forthwith  given  thereof  to  one  of  the 

visiting  justices;  and  no  prisoner  shall  be  kept  in  irons  or  under 
mechanical  restraint  for  more  than  24  hours  without  an  order  in 
writing  from  a  visiting  justice,  specifying  the  cause  thereof,  and  the 
timeduring  which  the  prisoner  is  to  be  kept  in  irons  or  under  me- 
chanical restraint,  which  order  shall  be  preserved  by  the  gaoler  as  his 
warrant. 

60.  All  corporal  punishments  within  the  prison  shall  be  attended  by  Corporal  punish- 
the  gaoler  and  the  surgeon.     The  surgeon  shaU  give  such  orders  for  "'™'^^- 
preventing  injury  to  health  as  he  may  deem  necessary,  and  it  shall  be 

the  duty  of  the  gaoler  to  carry  them  into  effect,  and  the  gaoler  shall 
enter  in  the  punishment  book  the  hotir  at  which  the  punishment  is 
inflicted,  the  number  of  lashes,  and  any  orders  which  the  surgeon 
may  have  given  on  the  occasion. 

Prisoners  under  Sentence  of  Death. 

61.  Every  prisoner  under  warrant  or  order  for  execution  shall,  im-  Prisoners  under 
mediately  on  his  arrival  in  the  prison  after  sentence,  be  searched  by  ^^"'^'"'s  of  death. 
or  by  the  orders  of  the  gaoler,  and  all  articles  shall  be  taken  from  him. 

which  the  gaoler  deems  dangerous  or  inexpedient  to  leave  in  his  pos- 
session. He  shall  be  confined  in  a  cell  apart  from  all  other  prisoners, 
and  shall  be  placed  by  day  and  by  night  under  the  constant  charge  of 
an  officer.  He  shall  be  allowed  such  a  dietary  and  am.ount  of  exercise 
as  the  gaoler,  with,  the  approval  of  the  visiting  justices,  may  direct. 
The  chaplain  shall  have  free  access  to  every  such  prisoner,  unless  the 
prisoner  be  of  a  religious  persuasion  differing  from  that  of  the  Estab- 
lished Church,  and  be  visited  by  a  minister  of  such  persuasion,  in 
which  case  the  minister  of  such  persuasion  shall  have  free  access  to 
him.  With  the  above  exceptions,  no  person,  not  being  a  visiting 
justice  or  an  officer  of  the  prison,  shall  have  access  to  the  prisoner 
except  in  pursuance  of  an  order  from  a  visiting  justice. 

During  the  preparation  for  an  execution,  and  the  time  of  the  execu- 
tion, no  person  shall  enter  the  prison  who  is  not  legally  entitled  to  do 
so,  unless  in  pursuance  of  an  order  in  writing  from  2  or  more  visiting 
justices. 

Prison  Officers. 

62.  No  prisoner  shall  be  employed  as  turnkey,  assistant  turnkey,  Eeguiation  as  to 
wardsman,  yardsman,  overseer,  monitor,   or  schoolmaster,  or  in  the  pSfoners  in  prison 
discipline  of  the  prison,  or  in  the  service  of  any  officer  thereof,  or  in  offices, 

the  service  or  instruction  of  any  other  prisoner.  But  this  regulation 
shall  not  be  taken  to  prevent  the  employment  of  any  debtor  in  that 
part  of  the  prison  in  which  he  may  be  lawfully  confined  in  any  manner 
in  which  he  may  be  wiUing  to  be  employed,  and  which  is  consistent 
with  his  safe  custody. 

63.  Every  prison  officer,  while  acting  as  such,  shall,  by  virtue  of  Prison  officers  to 
his  appointment,  and  without  being  sworn  in  before  any  justice,  be  ^^  ''^stables. 
deemed  to  be  a  constable,  and  to  have  all  such  powers,  authorities, 
protection,  and  privileges  for  the  purpose  of  the  execution  of  his  duty 

as  a  prison  officer  as  any  constable  duly  appointed  has  within  his 
constablewick  by  common  law,  statute,  or  custom. 

64.  No  officer  of  a  prison  shall  sell  or  let  to,  nor  shall  any  person  in  officers  not  to  sell 

or  let  to  prisoners. 
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trust  for  or  employed  by  him  sell  or  let  to,  or  derive  any  benefit  from 
the  selling  or  letting  of  any  article  to  any  prisoner. 

65.  No  officer  of  a  prison  shall,  nor  shall  any  person  in  trust  for  or 
employed  by  him,  have  any  interest,  direct  or  indirect,  in  any  contract 
for  the  supply  of  the  prison. 

66.  No  officer  of  a  prison  shall  at  any  time  receive  money,  fee,  or 
gratuity  of  any  kind  for  the  admission  of  any  visitors  to  the  prison  or 
to  prisoners,  or  from  or  on  behalf  of  any  prisoner,  on  any  pretext 
whatever. 

67.  Female  prisoners  shall  in  aU  cases  be  attended  by  female 
officers. 

Gaoler. 

68.  The  gaoler  shall  reside  in  the  prison.  He  shall  not  be  an  under 
sheriff  or  baihff,  or  be  concerned  in  any  other  employment. 

69.  The  gaoler  shall  strictly  conform  to  the  law  relating  to  prisons 
and  to  the  prison  regulations,  and  shall  be  responsible  for  the  due 
observance  of  them  by  others.  He  shall  observe  the  conduct  of  the 
prison  officers,  and  enforce  on  each  of  them  the  due  execution  of  his 
duties,  and  shall  not  permit  any  subordinate  officer  to  be  employed  in 
any  private  capacity,  either  for  any  other  officer  of  the  prison,  or  for 
any  prisoner. 

70.  The  gaoler  shall,  in  case  of  misconduct,  have  power  to  suspend 
any  subordinate  officer,  and  shall  report  the  particulars  without  delay 
to  a  visiting  justice. 

71.  The  gaoler  shall,  as  far  as  practicable,  visit  the  whole  of  the 
prison,  and  see  every  male  prisoner  once  at  least  in  every  twenty -four 
hours,  and  in  default  of  such  daily  visits  and  inspections  he  shall 
state  in  his  journal  how  far  he  has  omitted  them  and  the  cause 
thereof.  He  shall,  at  least  once  during  the  week,  go  through  the 
prison  at  an  uncertain  hour  of  the  night,  which  visit,  with  the  hour 
and  state  of  the  prison  at  the  time,  he  shall  record  in  his  journal. 
When  visiting  the  females'  prison  he  shall  be  attended  by  the  matron 
or  some  other  female  officer. 

72.  The  gaoler  shall  cause  an  abstract  to  be  approved  by  the  secre- 
abstraot  of  certaia  taiy  of  state  of  the  regulations  relating  to  the  treatment  and  conduct 
regulations.           ^f  prisoners,  with  a  copy  of  the  prison  dietaries  (printed  in  legible 

characters,)  to  be  posted  in  each  cell,  and  shall  read  or  cause  the  same 
to  be  read  to  every  prisoner  who  cannot  read  within  24  hours  after  his 
admission. 

73.  The  gaoler  shall  without  delay  call  the  attention  of  the  surgeon 
to  any  prisoner  whose  state  of  mind  or  body  appears  to  require  atten- 
tion, and  shall  carry  into  effect  the  written  directions  of  the  surgeon 
respecting  alterations  of  the  discipline  or  treatment  of  any  such 
prisoner. 

74.  The  gaoler  shall  notify  to  the  surgeon  without  delay  the  illness 
of  any  prisoner,  and  shall  deliver  to  him  daily  a  list  of  such  prisoners 
as  complain  of  illness,  or  are  removed  to  the  infirmary,  or  confined  to 
their  cells  by  illness,  and  he  shall  daily  deliver  to  the  chaplain  and 
surgeon  lists  of  such  prisoners  as  are  confined  in  punishment  cells. 

_   ^ 73.  Upon  the  death  of  a  prisoner  the  gaoler  shall  give  immediate 

death  of  prisoners,  notice  thereof  to  the  coroner  of  the  district  to  which  the  prison  belongs, 

and  to  one  of  the  visiting  justices,  as  well  as  to  the  nearest  relative  of 

the  deceased  where  practicable. 
To  report  to  visit-       76.  The  gaoler  shall  without  delay  report  to  the  visiting  justices  any 
ing  justices  insane  case  of  insanity  or  apparent  insanity  occurring  among  the  prisoners, 
nriaoners.  ,j^^  ^^^  gaolcr  shall  keep  the  following  records  and  accounts  :— 

1st.  The  register  required  by  the  "  Prison  Ministers'  Act,  1863,"  to 

be  kept  of  the  church  or  religious  persuasion  to  which  each  prisoner 

belongs. 
2nd.  A  journal  in  which  he  shall  record  all  such  matters  as  he  is 
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directed  to  record  therein  by  tHs  act,   and  all  other  occurrences  of  6    DiscipUne  of 
importance  within  the  prison.  prwmiers  and 

3rd.  A  nominal  record  of  all  prisoners  committed  to  his  charge,  in    government  of 
such  form  as  may  be  directed  by  the  visiting  justices.  prisons. 

4th.  A  punishment  book  for  the  entry  of  the  punishments  inflicted  28&29Yict     i-'o" 
for  prison  offences.  Schedule 

5th.  A  Tisitors'  book  for  the  entry  of  any  observations  made  by 
visitors  to  the  prison. 

6th.  A  record  of  articles  taken  from  prisoners. 

7th.  A  record  of  the  emploj'ment  of  prisoners  sentenced  to  hard 
labour,  and  the  manner  in  which  they  have  been  so  employed. 

8th.  A  list  of  books  and  documents  committed  to  his  care. 

9th.  An  inventory  of  all  the  turniture  and  movable  property  be- 
longing to  the  prison. 

10th.  An  account  of  all  prison  receipts  and  disbursements. 

78.  The  gaoler  shall  be  responsible  for  the  safe  custody  of  the  jour-  To  be  responsible 
nals,  registers,  books,  commitments,  and  all  other  documents  confided  ^^  ""■^^  custody  of 
to  his  care. 

79.  The  gaoler  shall  not  be  absent  from  the  prison  for  a  night  with-  Not  to  be  absent 
out  permission  in  writing  from  a  visiting  justice ;  and  his  leave  of  ™'t^™*  leaT^e. 
absence,  with  the  name  of  the  visiting  justice  granting  it,  shaU  be 

entered  in  his  journal ;  but  if  absent  without  leave  for  a  night  from 
unavoidable  necessity  he  shall  state  the  fact  and  the  cause  of  it  in  his 
journal. 

80.  Where  a  deputy  gaoler  is  appointed  to  a  prison,  he  shall  be  Power  of  deputy 
legally  competent  to  perform  any  duty  required  by  law  to  be  performed  s^oi^''- 

by  the  gaoler,  and  when  the  gaoler  is  absent  from  the  prison  the  deputy 
gaoler  shall  perform  all  his  duties.  Where  there  is  no  deputy  gaoler, 
or  in  case  of  his  services  not  being  available  by  reason  of  sickness  or 
other  unavoidable  cause,  the  gaoler  shall,  when  absent  from  the  prison 
on  leave,  appoint,  with  the  consent  of  the  visiting  justices,  an  officer  of 
the  prison  to  act  as  his  substitute,  and  during  such  absence  the  substi- 
tute so  appointed  shall  have  all  the  powers  and  perform  all  the  duties 
of  the  gaoler. 

The  deputy  gaoler  when  in  charge  of  the  prison  as  gaoler  shall,  if  Substitute  of 
absent  from  the  prison  from  any  unavoidable  cause,  or  unable  from  ^"P^^v  gaoler, 
sickness  to  perform  his  duties,  appoint  a  substitute,  with  the  sanction 
of  the  visiting  justices. 

See  26  &  27  Vict.  c.  79,  s.  4,  {ante,  p.  885),  imposing  upon  gaolers  the 
duty  of  keeping  a  list  of  prisoners  who  shall  declare  themselves  to  belong 
to  any  other  church  or  religious  persuasion  than  the  Established  Church. 

Matron, 

81.  The  matron  shall  reside  in  the  prison.    She  shall  have  the  care  General  duties, 
and  superintendence  of  the  whole  female  department.     The  wards, 

cells,  and  yards  where  females  are  confined  shall  be  secured  by  locks 
different  from  those  securing  the  wards,  cells,  and  yards  allotted  to 
male  prisoners,  and  the  keys  of  those  locks  shall  be  kept  in  the  custody 
of  the  matron. 

82.  The  matron  shall,  so  far  as  practicable,  visit  and  inspect  every  To  inspect  daily- 
part  of  the  prison  occupied  by  females,  and  see  every  female  prisoner  "^^'^  prison, 
once  at  least  in  every  24  hours,  and  in  default  of  such  daily  visits  and 
inspections  she  shall  state  in  her  journal  how  far  she  has  omitted  them, 

and  the  cause  thereof.  She  shall,  at  least  once  during  the  week,  go 
through  such  part  of  the  prison  at  an  uncertain  hour  of  the  night, 
which  visit,  with  the  hour  and  state  of  such  part  of  the  prison  at  the 
time,  shall  be  recorded  in  her  journal. 

83.  The  , matron  shall  not  be  absent  from  the  prison  for  a  night  ^i4out  leave™' 
without  permission  in  writing  from  a  visiting  justice  on  the  recom- 
mendation of  the  gaoler ;  and  her  leave  of  absence,  with  the  name  of 

-the  visiting  justice  granting  it,  shall  be  entered  in  her  journal ;  but 
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6.  Discipline  qfii  absent  without  leave  for  a  nigM  from  unavoidable  necessity  sbe 

prisoners  and    shall  state  tbe  fact  and  tie  cause  of  it  in  ber  journal. 

government  of        84.  Tbe  matron  sball,  witb  tbe  consent  of  tbe  gaoler,  and  witb  tbe 

prisons.         approval  of  tbe  visiting  justices,  appoint  a  female  officer  of  tbe  prison 

28  &  29  Vict.  0.126.  ^°  ^'^'^  ^^  deputy  matron  wbenever  sbe  is  absent  on  leave  from  tbe 

Schedule.'        prison,  and  during  sucb  absence  tbe  deputy  matron  sball  have  all  tbe 

To  appoint  deputy  powers  and  duties  of  tbe  matron.  Before  leaving  tbe  prison  tbe  matron 

when  absent.         ghaU  personally  give  over  tbe  charge  of  tbe  part  of  the  prison  occupied 

by  females  to  tbe  deputy  matron. 
To  iceep  journal.         85.  The  matron  shall  keep  a  journal  in  -whiob  sbe  shall  record  all 
occurrences  of  importance  within  her  department,  and  punishments  of 
female  prisoners,  and  lay  the  journal  before  the  gaoler  daily,  and 
before  the  visiting  justices  at  their  ordinary  meetings. 

Surgeon. 

86.  The  surgeon  shall  visit  the  prison  at  least  twicein  every  week, 
and  oftener  if  necessary,  and  shall  see  every  prisoner  in  the  course  of 
tbe  week.  He  shaU  daily  visit  tbe  prisoners,  if  any_  confined  in 
punishment  cells,  and  be  sball  visit  daily,  and  oftener  if  necessary, 
such  of  tbe  prisoners  as  are  sick,  and,  when  necessary,  shaU  direct  any 
prisoner  to  be  removed  to;  the  infirmary. 

87.  The  surgeon  sball  enter,  in  tbe  English  language,  day  by  day, 
in  bis  journal  to  be  kept  in  tbe  prison,  an  account  of  tbe  state  of  every 
sick  prisoner,  the  name  of  his  disease,  a  description  of  the  medicines 
and  diet,  and  any  other  treatment  which  he  may  order  for  such 
prisoner. 

88.  The  surgeon  shall,  once  at  least  in  every  3  months,  inspect 
every  part  of  tbe  prison,  and  enter  in  his  journal  the  result  of  each 
inspection,  recording  therein  any  observations  be  may  think  fit  to 
make  on  any  want  of  cleanliness,  drainage,  warmth,  or  ventilation ; 
any  bad  quality  of  the  provisions,  any  insufficiency  of  clothing  or 
bedding,  any  deficiency  in  the  quantity  or  defect  in  the  quality  of 
tbe  water,  or  any  other  cause  which  may  afi'ect  tbe  health  of  tbe 
prisoners. 

89.  Whenever  tbe  surgeon  has  reason  to  believe  that  the  mind  of  a 
prisoner  is  or  is  likely  to  be  injuriously  afibcted  by  the  discipUne  or 
treatment,  be  shaE  report  tbe  case  in  writing  to  tbe  gaoler,  together 
with  sucb  directions  as  he  may  think  proper,  and  he  shall  call  the 
attention  of  the  chaplain  to  any  prisoner  who  appears  to  require  his 
special  notice. 

90.  Tbe  surgeon  may,  in  any  case  of  danger  or  difficulty  which 
appears  to  him  to  require  it,  call  in  additional  medical  assistance; 
and  no  serious  operation  shaU  be  performed  without  a  previous  con- 
sultation being  held  with  another  medical  practitioner,  except  under 
circumstances  not  admitting  of  delay,  sucb  circumstances  to  be  recorded 
in  bis  journal. 

91.  The  surgeon  shall,  forthwith  on  tbe  death  of  any  prisoner,  enter 
in  his  journal  tbe  following  particulars;  viz.,  at  what  time  tbe  deceased 
was  taken  ill,  when  tbe  illness  was  first  communicated  to  the  surgeon, 
the  nature  of  tbe  disease,  when  tbe  prisoner  died,  and  an  account  of 
tbe  appearances  after  death  (in  cases  where  a  post  mortem  examination 
is  made),  together  with  any  special  remarks  that  appear  to  him  to  be 
required. 

92.  In  case  of  sickness,  necessary  engagement,  or  leave  of  absence, 
to  be  given  by  tbe  visiting  justices,  tbe  surgeon  sball  appoint  a  sub- 
stitute, approved  of  by  the  visiting  justices.  Tbe  name  and  residence 
of  the  substitute  sball  be  entered  in  his  journal. 

Peison  Opficees. 

93.  All  officers  of  the  prison  sball  obey  the  directions  of  the  gaoler, 
subject  to  the  regulations  of  this  act,  and  all  subordinate  officers  shaU 
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perform  suoli  duties  as  maybe  directed  by  the  gaoler,  with  the  sanction  g.  Discipline  of 
of  the  visiting  justices,  and  the  duties  of  each  subordinate  officer  shall   prisoners  and 
be  inserted  in  a  book  to  be  kept  by  him.  government  of 

94.  Subordinate  officers  shall  not  be  absent  from  the  prison  ■with-        prisons. 
out  leave  from  the  gaoler,  and  before  absenting    themselves    they  ^g^goviot  o  126 
shall  leave  their  keys,  instruction  book,  and  report  book  in  the  gaoler's       schedule 

°^*!?"  ^   1       ■,•      J  ^  ,    „  i    ■,  ;,    ■,    J  .  Not  to  be  absent 

95.  Subordinate    officers    snail  not  be  permitted  to  receive  any  without  leave, 
visitors  within  the  prison  without  permission  of  the  gaoler.  Not  to  roceiye 

96.  All  subordinate  officers  shall  frequently  examine  the  state  of  ™itoi"8  without 
the  cells,  bedding,  looks,  bolts,  &c.,  and  shaU  seize  all  prohibited  „  ™'  .  ., 
articles,  and  deliver  them  to  the  gaoler  forthwith.  looks,  &c'°  ™   ' 

Porter. 

97.  The  officer  acting  as   gate  porter  may  examine  all  articles  Duties  of  gate 
carried  in  or  out  of  the  prison,  and  may  stop  any  person  suspected  of  porter, 
bringing  in  spirits  or  other  prohibited  articles  into  the  prison,  or  of 
carrying  out  any  property  belonging  to  the  prison,  giving  immediate 

notice  thereof  to  the  gaoler. 

Reports. 

98.  Within  one  week  after  the  termination   of   every  assize   or  Gaoler  to  transmit 
court  of  quarter  sessions  the  gaoler  shall  transmit  by  post  to  one  of  ^  seoretery"or 
her  Majesty's  principal  secretaries  of  state  a  calendar  containing  the  state. 

names,  crimes,  and  sentences  of  every  prisoner  tried  at  such  assize  or 
court  of  quarter  sessions  in  such  form  and  containing  such  particulars 
as  maybe  required  by  the  secretary  of  state  ;  and  whenever  such  court 
adjourns  for  any  longer  time  than  one  week,  the  day  upon  which  the 
adjournment  is  made  shall  be  deemed  the  termination  of  the  session 
within  the  meaning  of  this  regulation ;  and  every  adjourned  session 
for  the  trial  of  prisoners  shall,  for  the  purposes  of  this  act,  be  deemed 
a  separate  session ;  and  every  gaoler  who  neglects  or  refuses  to 
transmit  such  calendar,  or  wilfully  transmits  a  calendar  containing 
any  false  or  imperfect  statement,  shall  for  every  such  offence  forfeit 
a  sum  not  exceeding  20Z.,  to  be  recovered  summarily. 

99.  The  visiting  justices  shall  once   at  least  in  each   quarter   of  Gaoler  to  attend 
the  year  carefuUy  examine  the  following  books  kept  by  the  gaoler  of  mike  report 
evSry  prison,  that  is  to  say,  the  register  kept  in  pursuance  of  the 

"  Prison  Ministers'  Act,  1863,"  the  journal,  the  nominal  record,  the 
punishment  book,  the  visitors'  book,  the  record  of  articles  taken  from 
prisoners,  the  record  of  the  employment  of  prisoners,  the  list  of  books 
and  documents  committed  to  his  care,  the  inventory  and  the  account 
of  prison  receipts  and  disbursements,  and  shall  report  to  the  justices 
in  sessions  assembled  any  special  circumstances  which  call  for  notice 
in  respect  of  such  books.  The  gaoler  shall  also  at  such  sessions  answer 
on  oath,  if  required,  the  inquiries  of  the  justices  with  respect  to  the 
condition  of  the  prison  and  of  the  prisoners,  and  with  respect  to  any 
other  matters  relating  thereto.  He  shaU  at  the  same  time  present  a 
certiiicate,  signed  by  himself,  containing  a  declaration  how  far  the 
requisitions  of  this  act  with  respect  to  the  separation  of  prisoners  and 
enforcement  of  hard  labour  have  been  complied  with,  and  shall  point 
out  any  deviation  therefrom  which  has  taken  place  since  his  last 
attendance  at  sessions. 

100.  The  journals  of  the  chaplain  and  surgeon  shall,  once  at  least  Journals  and 

in  each  quarter  of  a  year,  be  laid  before  the  justices  in  sessions  if£'and°surgeon. 

assembled  at  such  time  as  they  may  appoint,  and  shall  be  signed  by 

the  chairman  of  the  sessions  in  proof  of  the  same  having  been  there 

produced.     The  chaplain  shall  once  in  the  year,  and  he  may  at  any 

sessions,  deliver  to  the  justices  in  sessions  assembled  a  statement  of 

the  condition  of  the  prison  to  which  he  is  attached,  and  his  observations 

thereon ;  and  the  surgeon  shall,  once  at  least  in  each  quarter  of  a  year, 
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report  to  tlie  justices  in  sessions  assembled  the  condition  of  the  prison, 
and  the  state  of  health  of  the  prisoners  under  his  care. 

101.  There  shall  be  kept  in  every  prison  a  book,  to  be  called 
the  non-resident  officers'  book,  in  which  the  chaplain  and  any  other 
officer  of  the  prison  not  residing  within  the  prison,  but  attending  on  or 
required  to  attend  on  such  prison,  shall  regularly  enter  the  date  of 
every  visit  made  to  the  prison  by  such  officer ;  and  every  entry  shall 
be  signed  with  the  name  and  be  in  the  handwriting  of  such  officer,  and 
such  book  shall,  once  at  least  in  each  quarter  of  a  year,  be  laid  before 
the  justices  in  sessions  assembled  at  such  time  as  they  may  appoint, 
and  shall  be  signed  by  the  chairman  of  the  sessions  In  proof  of  the 
same  having  been  produced.  The  gaoler  of  every  prison  shall  be  respon- 
sible for  the  safe  custody  of  such  book,  and  shall  at  all  times,  when 
I'equired  so  to  do,  produce  it  for  inspection  to  the  visiting  justices,  or 
to  any  justice  of  the  peace  for  the  county,  riding,  division,  hundred, 
district,  city,  town,  or  place  to  which  the  prison  belongs. 

Construction  and  Application  of  Schedule. 
Eules  as  to  pri-  102.  Subject  to  the  provisions  of  this  act,   the  justices  in  sessions 

soners  not  debtors  assembled  shall  make  such  rules  as  they  think  expedient  with  respect  to 
the  classification  and  treatment  of  prisoners  who  are  not  debtors  and 
are  not  criminal  prisoners  within  the  meaning  of  this  act. 

103.  Any  rules  made  by  the  justices  in  sessions  assembled,  or 
by  the  visiting  justices,  and  any  dietary  tables  framed  in  pursuance  of 
this  act,  shall  be  deemed  to  be  regulations  of  the  prison  within  the 
meaning  of  this  act. 

104.  AH  officers  of  a  prison  shall  be  deemed  to  be  subordinate 
officers,  with- the  exception  of  the  gaoler,  the  chaplain,  the  surgeon, 
the  matron,  and  any  minister  appointed  under  the  "  Prison  Ministei's' 
Act." 


Construction  of 
word  "  Regula- 
tion/' 
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28  &  29  Vict.  c.  126. 
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VII.  iSutlDtng,  Enlargement,  anti  ^t^MiVains  of  prisons. 

Sect.  23.  Subject  to  the  conditions  hereinafter  mentioned,  any 
prison  authority  may  alter,  enlarge,  or  rebuild  any  of  its  prisons, 
or  may,  if  necessary,  build  other  prisons  in  lieu  of  or  in  addition  to 
any  subsisting  prisons,  and  may  borrow  money  for  the  purpose  of 
such  alteration,  enlargement,  new  building,  or  building. 

Sect.  24.  The  necessity  for  any  alteration  or  enlargement  or  for  re- 
building of  an  existing  prison,  or  for  the  building  of  a  new  prison, 
shall  be  proved,  in  the  case  of  a  municipal  borough,  by  the  certificate 
of  the  recorder,  or  chairman  of  quarter  sessions  where  there  is  no 
recorder,  and  in  any  other  case  by  a  presentment  of  two  or  more  of  the 
visiting  justices  or  other  justices  having  jurisdiction  within  the  district 
of  the  prison  authority ;  and  the  consideration  of  such  certificate  or 
presentment  shall  not  be  entertained  by  the  prison  authority  (a)  unless 
not  less  than  3  weeks'  previous  notice  has  been  given  in  some  one  or 
more  public  newspaper  or  newspapers  circulating  within  the  district  of 
the  prison  authority  of  their  intention  to  take  the  same  into  consider- 
ation at  a  time  and  place  to  be  mentioned  in  such  notice,  and  in  every 
case  the  sanction  of  one  of  her  Majesty's  secretaries  of  state  must 
be  obtained  to  any  such  alteration,  enlargement,  rebuilding,  or 
building. 

Sect.  25.  In  order  to  obtain  the  sanction  of  the  secretary  of  state  to 
the  alteration,  enlargement,  or  rebuilding  of  any  prison,  the  prison 
authority  shall  forward  to  him  a  plan  of  the  proposed  alterations, 
enlargement,  or  new  building,  drawn  on  such  scale  and  accompanied 


(a)  See  s.  5  for  definition  of  prison  authority,  p.  865. 
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■with  sucli  particulars  as  the  said  secretary  may  determine,  and  shall     7.  Building 
add  thereto  an  estimate  of  the  expense  proposed  to  be  incurred  by  the     enlargeinent, 
prison  authority,  and  the  amount  of  money  proposed  to  be  borrowed ;   and  rebuilding 
and  wherever   a    new  prison  is  built,   or  an  old  prison  is  altered,       of  prisons. 
enlarged,    or   rebuilt,   a  chapel  or  suitable  room   shall  be  provided  ^ 

easy  of  access  to  the  prisoners,  and  shall  be  strictly  set  apart  for  re-  '°  '  °' 

ligious  worship,   or  for  the  religious  and  moral  instruction  of  the 
prisoners,  and  shall  not  be  employed  for  any  other  purpose. 

Sect.  26.  The  said  secretary  of  state  may  approve  of  the  plans  sub-  Approval  or  dis- 
mitted  to  him  with  or  without  modification,  or  may  disapprove  of  the  ?;PProvai  of  secie- 
same,  and  his  approval  or  disapproval  shall  be  certified  in  writing  under  '  ''^  °  ^    ®- 
his  hand. 

Sect.  27.  Any  monies  borrowed  by  a  prison  authority  may  be  Charge  of  bor- 
charged  by  that  authority  on  any  county  rate  or  rate  in  the  nature  ™w«d  monies. 
of  a  county  rate,  borough  rate,  or  other  rate  applicable  to  the  main- 
tenance of  a  prison  and  leviable  by  that  authority,  or  on  any  other 
property  belonging  to  that  authority  and  applicable  to  the  same  pur- 
pose as  the  said  rates,  and  shall  be  repaid,  together  with  the  interest 
due  thereon,  out  of  such  rates  or  other  property. 

Sect.  28.  The  clauses  of  "  The  Commissioners'  Clauses  Act,  1847"  (a),  Cei-tain  clauses  of 
with  the  exception  of  the  84th  clause  with  respect  to  mortgages  to  be  astobonwinc''' 
created  by  the  commissioners,  ehaU  form  part  of  and  be  incorporated  money  incorpo- 
with  this  act,  and  any  mortgagee  or  assignee  may  enforce  payment  of  ™ted. 
his  principal  and  interest  by  appointment  of  a  receiver. 

In  the  construction  of  the  said  clauses  "  the  commissioners  ''  shall 
mean  "  the  prison  authority." 

Where  a  prison  authority  borrows  any  money  for  the  alteration, 
enlargement,  or  rebuilding  of  any  prison,  or  the  building  of  any  new 
prison,  they  shall  charge  the  rates  or  property  out  of  which  the  monies 
borrowed  are  payable  not  only  with  the  interest  of  the  monies  so  bor- 
rowed, but  also  with  the  payment  of  such  further  sum  as  will  ensure 
the  repayment  of  the  whole  sum  borrowed  within  30  years,  or  if  the 
loan  has  been  made  by  the  public  works'  loan  commissioners  as  defined 
by  the  ' '  Public  "Works'  Loan  Act,  1853  "  (6),  within  20  years  of  the  time 
of  borrowing  the  same. 

Sect.  29.  The  said  public  works'  loan  commissioners  as  defined  by  the  Public  works' 
"  Public  "Works'  Loan  Act,  1853  "  (6),  may  advance  to  any  prison  autho-  s?™crg™"^nd 
rity  upon  the  security  of  any  rate  applicable  to  or  chargeable  with  the  money  for  build- 
maintenance  of  a  prison  without  any  further  security,  for  the  purpose  ™g  prisons. 
of  altering,  enlarging,  or  rebuilding  any  subsisting  prison  or  building 
any  new  prison-  in  pursuance  of  this  act,  such  sums  of  money  as 
may  be  recommended  by  one  of  her  Majesty's  principal  secretaries  of 
state. 

Sect.  30.  It  shall  be  lawful  for  one  of  her  Majesty's  principal  secre-  Appointment  of 
taries  of  state  to  appoint  a  proper  person  to  be  a  surveyor  general  of  surveyor-general 
prisons  for  the  purpose  of  advising  prison  authorities  on  the  construe-  °  P"^°°^- 
tion  of  prisons,  and  reporting  to  the  secretary  of  state  on  the  several 
.plans  of  prisons  which  may  be  sent  to  him  for  his  report,  and  for  the 
performance  of  such  other  duties  connected  with  the  construction  of 
prisons  as  may  be  from  time  to  time  entrusted  to  him  by  the  secretary 
of  state. 


VIII.  (ttottttacts  for  iWatntenance  of  prisoners  mti 
appwpriattott  of  prisons. 

Sect.  31.  Any  prison  authority  may  contract  with  any  other  prison  Contracts  by 
authority  having  a  prison  in  conformity  with  the  requisitions  of  this  fOT  maStSiance  ^ 
act,  that  the  latter  authority  is  to  receive  into  and  maintain  in  its  of  prisoners. 

(a)  10  "\rict.  0.  16,  ss.  75—88.  (6)  16  &  17  Vict.  c.  40. 
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8.  Contracts  for  prison  or  one  of  its  prisons  all  prisoners  maintainable  at  the  expense 
maintenance  of  of  the  former  authority,  or  any  particular  class  or  classes  of  such 
prisoners  and    prisoners :  provided — 

appropriation  of         That  no  such  contract  shall  be  valid  unless  the  prison  of  the  latter 
authority  is  approved  by  one  of  her  Majesty's  principal  secre- 
taries of  state  as  being  a  fit  prison  to  receive  the  prisoners 
contracted  to  be  received  there. 
Expenses  of  con-        Sect.  32.  A  contract  entered  into  between  prison  authorities  for  the 
tracts  between       reception  into  and  the  maintenance  in  the  prison  of  the  one  authority 
'  of  the.  prisoners  maintainable  by  the  other  authority  may  include  the 
costs  of  conveying  the  prisoners  to  prison,  and  all  other  costs  incurred 
in  respect  of  such  prisoners. 

All  monies  payable  under  the  contract  shall  be  raised  in  the  same 
manner  in  which,  monies  for  defraying  the  expenses  of  the  prison  for 
which  a  substitute  is  provided  under  the  contract  would  be  raiseable  ; 
and  where  such  expenses  are  not  by  law  wholly  defrayable  out  of  one 
fund,  and  a  difference  arises  between  the  several  persons  interested  in 
the  several  funds  applicable  to  defraying  such  expenses  as  to  what 
proportion  ought  to  be  applied  to  paying  the  expenses  arising  under 
the  contract,  such  difference  shall  be  settled  by  arbitration  in  manner 
hereinafter  mentioned. 

Sect.  33.  Where  two  or  more  prisons  are  within  the  jurisdiction  of 
the  same  prison  authority,  that  authority  may  carry  into  effect  the 
requisitions  of  this  act  with  respect  to  the  separation  of  prisoners  or 
the  enforcement  of  hard  labour  by  appropriating  particular  prisons  to 
particular  classes  of  prisoners. 

Sect.  34.  Where  a  change  has  been  made  as  to  the  prison  to  which 
prisoners  committed  within  the  jurisdiction  of  any  prison  authority 
may  be  sent  by  reason  of  such  authority  having  appropriated  any  of 
its  prisons  to  a  particular  class  of  prisoners,  or  having  contracted  with 
another  prison  authority  for  the  reception  of  its  prisoners,  or  from  any 
other  cause,  notice  of  such  change  shall  be  published  once  at  the  least 
in  each  of  two  successive  weeks  in  some  newspaper  or  newspapers 
usually  circulated  within  the  jurisdiction  of  the  said  prison  authority, 
and  a  copy  thereof  shall  be  served  upon  the  gaoler  of  every  prison 
within  such  jurisdiction. 

29  &  30  Vict.  c.  100,  "  An  Act  for  the  Amendment  of  the  Laws  re- 
lating to  Prisons,"  recites  that  orders  of  her  Majesty  in  council  have 
been  made  changing  the  places  at  which  assizes  may  be  held,  and  with 
a  view  to  such  changes  requiring  the  prisoners  of  certain  prison  au- 
thorities to  be  removed  to  prisons  beyond  the  jurisdiction  of  such 
authorities : 

And  whereas  difficulties  have  arisen  in  relation  to  the  maintenance 
of  the  prisoners  so  removed :  enacts, 

Sect.  1.  Where,  in  pursuance  of  any  orders  of  her  Majesty  in  council, 

^^^  ^^  ^^^    prisoners  committed  for  offences  arising  within  the  jurisdiction  of  one 

juriadic'troii'of''the  prison  authority  hereinafter  referred  to  as  "the  sending  authority," 
^o*S,°f?itf tS®  *°  ^^'^^  ^een  or  may  hereafter  be  committed  or  sent  to  the  prison  of. 
""""""  °""  another  prison  authority  hereinafter  referred  to  as  "the  receiving 
authority,"  then,  if  and  so  long  as  no  contract  with  respect  to  the 
maintenance  of  such  prisoners  exists,  all  expenses  that  have  previously 
to  ithe  passing  of  this  act  been  incurred,  or  may  hereafter  be  incurred 
by  the  receiving  authority  in  the  conveyance,  maintenance,  or  care  of 
the  prisoners  of  the  sending  authority,  or  otherwise  by  reason  of  such 
prisoners  having  been  committed  or  sent  to  the  prison  of  the  receiving 
authority,  including  a  due  proportion  of  the  salaries  of  oflaoers,  and 
the  expense  of  repairing,  adding  to,  or  altering  the  prison,  shaU  be 
deemed  to  be  a  debt  due  from  the  sending  authority  to  the  receiving 
authority,  and  shall  be  payable  out  of  the  same  rate  or  funds  out  of 
■which  the  expenses  of  maintaining  the  prisoners  of  the  sending  autho- 
rity are  by  law  payable. 


29  &  30  Vict.  c.  100. 


As  to  maintenance 
of  prisoners  re- 
moved out  of  the 


maintain  them. 
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Sect.  2,  Any  dispute  as  to  the  amount  of  expenses -payable  by  the    9.  Penalty  for 
sending  authority  to  the  receiving  authority  in  pursuance  of  this  act      inadequate 
shall  bo  deemed  to  be  a  difference  authorised  by  "  The  Prisons'  Act,        prisons. 

1865,"  to  be  settled  by  arbitration,  and  the  provisions  of  the  said  act 

shaU  apply  accordingly.  29  &  30  Vict.  c.  100. 

Sect.  3.  Payment  by  the  sending  authority  to  the  receiving  autho-  Dispute  as  to 
rity  of  any  expenses  incurred  before  the  passing  of  this  act  shall  be  determined  by 
made  by  4  equal  yearly  instalments,  the  first  of  such  instalments  to  be  arbitration, 
paid  within  three  months  from  the  passing  of  this  act ;  and  all  monies  Time  of  payment 
so  payable  by  instalments  shall  bear  interest  at  the  rate  of  4  per  cent.  scndtog^authOTitv 
per  annum  from  the  date  of  the  passing  of  this  act  until  the  time  of  to  receiving  autho- 
the  payment  thereof,  "^'y- 

Payment  by  the  sending  authority  to  the  receiving  authority  of  any 
expenses  incurred  after  tbe  passing  of  this  act  shaU  be  made  half- 
yearly,  or  at  such  other  times  as  may  be  determined  by  the  said  autho- 
rities ;  and  any  monies  not  paid  at  the  time  appointed  for  the  payment 
thereof  shall  bear  interest  at  the  rate  of  4  per  cent,  per  annum  from 
such  time  until  the  time  of  the  payment  thereof. 

Sect.  4.  The  prison  of  the  receiving  authority  shall,   for  all  the  As  to  custody  of 
purposes  of  and  incidental  to  the  commitment,  trial,  detention,  and  todv'of  receivinK 
punishment  of  the  prisoners  of  the  sending  authority,  be  deemed  to  authority, 
have  been  and  to  be  the  prison  of  the  sending  authority,  except  that  the 
sending  authority  shall  have  no  right  to  interfere  in  the  management 
of  the  prison  of  the  receiving  authority,  and  that  the  prisoners  of  the 
sending  authority  shall  be  m  the  legal  custody  of  the  gaoler  of  the 
prison  of  the  receiving  authority,  and  shall,  as  respects  prison  disci- 
pline, be  in  all  respects  subject  to  the  jurisdiction  of  the  receiving 
authority. 


IX.   ^enaltg  for  inatiepate  prisons. 

Sect.  35.    Whenever  it  appears  to  one  of  her  Majesty's  principal  28&29Vict.  0.12c. 
secretaries  of  state  that  default  has  been  made  in  any  prison  in  com-  Govemment 
plying  with  the  requisitions  of  this  act  in  respect  of  the  separation  of  Lldflrom inade- 
prisoners   or  of  the  enforcement  of  hard  labour,  or  of  providing  a  quate  prisons. 
chapel  or  suitable  room  for  rehgious  worship,  it  shall  be  lawful  for  the 
said  secretary  of  state  to  certify  such  non-comphance  in  writing  under 
his  hand  to  the  commissioners  of  her  Majesty's  Treasury,  and  upon 
such  certificate  being  given  no  contribution  shall  thenceforth  be  paid 
out  of  monies  provided  by  parliament  towards  the  expenses  of  main- 
taining any  prisoners  in  that  prison  until  the  said  secretary  of  state 
has  revoked  his  certificate,  upon  being  satisfied  that  the  defaulting 
prison  has  been  brought  into  conformity  with  the  requisitions  of  this 
act,  and  then  only  from  the  date  of  such  revocation  : 
Provided, — 

1st.  That  this  section  shall  not  affect  the  payment  of  any  contri- 
bution payable  on  or  before  the  31st  December,  1866 : 
-2nd.  That  before  the  certificate  of  the  said  secretary  of  state  is 
given  under  this  section  with  respect  to  any  prison,  a  copy  of 
the  report  of  the  inspector  of  prisons  relating  to  that  prison, 
and  a  statement  of  the  gi'ounds  on  which  the  said  secretary 
proposes  to  give  his  certificate,  shall  be  sent  to  the  prison 
authority;  and  it  shall  be  lawful  for  such  authority,  upon  re- 
ceiving a  copy  of  the  said  report  and  statement,  to  address 
any  explanations  or  observations  relating  thereto  to  the  said 
secretaiy  of  state : 
3rd.  Whenever  the  certificate  of  the  secretary  of  state  is  given 
under  this  section  in  respect  of  aprison,  a  copy  of  the  said  state- 
ment of  grounds,  accompanied  with  any  such  explanations  or 
observations  as  aforesaid,  shall  be  laid  before  parliam^ent. 
Sec.  36.    If  at  any  time  it  appear  to  one  of  her  Majesty's  principal  Power  of  secretary 
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28  &  29  Vict.  c.  126, 
of  state  to  close 
inadequate  pri- 


9.  Penalty  f<rf  secretaries  of  state  that  a  prison  authority  has,  in  respect  of  any  prison 
inadeqimte  pri-  within  its  jurisdiction,  made  default  for  4  successive  years  in  com- 
plying -with  the  recjuisitions  of  this  act  with  respect  to  the  separation 
of  prisoners,  or  with  respect  to  the  enforcement  of  hard  lahour,  or 
with  respect  to  providing  a  chapel  or  suitable  room  for  religious  wor- 
ship, the  said  secretary  of  state  may,  by  notice  under  his  hand, 
addressed  to  the  authority  of  that  prison,  and  forwarded  by  post  in  a 
prepaid  letter  to  the  gaoler  of  the  prison,  or  otherwise  delivered  to 
him,  require  that  authority,  within  a  time  specified  in  such  notice,  to 
bring  such  prison  into  conformity  with  the  requisitions  of  this  act 
with  respect  to  such  matters  as  aforesaid,  or  to  exercise  the  powers 
given  to  such  authority  by  this  act  of  contracting  for  the  removal  of 
the  whole  or  a  number  of  its  prisoners  proportioned  to  the  inadequacy 
of  its  prison  in  respect  of  such  separation  or  means  of  providing  such 
hard  labour  to  some  other  prison  where  means  exist  for  carrying  into 
effect  the  requisitions  of  this  act  with  respect  to  the  separation  of 
prisoners  or  means  of  enforcing  hard  labour :  and  if  any  prison  autho- 
rity to  whom  such  notice  is  given  fail,  within  6  months  after  the 
receipt  thereof,  to  comply  with  the  requirements  thereby  made,  the  said 
secretary  of  state  may  order  the  said  inadequate  prison  to  be  closed, 
and  direct  the  removal  of  the  prisoners  therein  and  the  committal  of 
future  prisoners  to  some  other  prison,  the  authority  of  which  may  be 
willing  to  receive  them ;  and  upon  such  order  being  made  it  shall  be 
the  duty  of  the  gaoler  of  the  said  inadequate  prison,  without  further 
warrant,  to  remove  all  the  prisoners  therein  to  the  substituted  prison 
named  in  the  order  of  the  secretary  of  state,  and  such  substituted 
prison  shall  thenceforth,  and  so  long  as  such  order  is  in  force,  for  all 
purposes  relating  to  the  committal,  detention,  trial,  and  punishment 
of  the  prisoners  so  removed,  and  of  the  prisoners  committed  thereto  in 
pursuance  of  this  section,  be  deemed  to  be  the  prison  of  the  defaulting 
authoritj',  and  that  authority  shall  pay,  out  of  any  rates  or  monies 
appKcable  to  the  support  of  the  inadequate  prison,  aU  expenses  in- 
curred in  and  about  the  closing  of  that  prison,  and  the  removal  of  the 
prisoners  therein  to  the  substituted  prison ;  and  all  expenses  incurred 
by  the  authority  of  the  substituted  prison  in  respect  of  the  prisoners 
committed  to  that  prison  in  pursuance  of  this  section  shall  be  defrayed 
by  the  authority  of  the  inadequate  prison  in  the  same  manner  in  all 
respects  as  if  that  authority  had  contracted  in  pursuance  of  this  act 
with  the  authority  of  the  substituted  prison  for  the  reception  in  the 
last-mentioned  prison  of  prisoners  belonging  to  the  authoi-ity  of  the 
inadequate  prison. 

Notice  of  any  order  made  by  the  said  secretary  of  state  in  pursuance 
of  this  section  shall  be  published  in  the  "  London  Gazette,"  and  once 
at  least  in  2  successive  weeks  in  one  of  the  newspapers  usually  cir- 
culating in  the  county,  city,  borough,  or  place  in  which  the  prison 
to  which  the  order  relates  is  situate,  and  a  copy  of  the  gazette  or 
newspaper  containing  such  order  shall  be  conclusive  evidence  of  its 
contents. 


Assisting  pri- 
soners to  escape. 


Punishment  for 
carrying  spiritu- 
ous liquors  or 


X.  ©ffencfs  in  relation  to  prisons. 

Sect.  37.  Every  person  who  aids  any  prisoner  in  escaping  or  at- 
tempting to  escape  from  any  prison,  or  who,  with  intent  to  facilitate 
the  escape  of  any  prisoner,  conveys  or  causes  to  be  conveyed  into  any 
prison  any  mask,  dress,  or  other  disguise,  or  any  letter,  or  any  other 
article  or  thing,  shall  be  guilty  of  felony,  and  on  conviction  be  sen- 
tenced to  imprisonment  with  hard  labour  for  a  term  not  exceeding 
2  years. 

Sect.  38.  Every  person  who,  contrary  to  the  regulations  of  the 
prison,  brings  or  attempts  by  any  means  whatever  to  introduce  into 
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any  prison  any  spirituous  or  fermented  liquor  or  tobacco,  and  every    11.  Discharge 
officer  of  a  prison  who  suffers  any  spirituous  or  fermented  liquor  or     of  prisoners, 

tobacco  to  be  sold  or  used  therein,  contrary  to  the  prison  regulations,  ■^TTT^'^pT ~ 

on  conviction  shall  be  sentenced  to  imprisonment  for  a  term  not  ex-  ^  .        .  °   °'  ^^^' 
ceedin^  6  months,  or  to  a  penalty  not  exceeding  20Z.  (a),  or  both  in  the  prison" 
discretion  of  the  court,  and  every  officer  of  a  prison  convicted  under 
this  section  shall,,  in  addition  to  any  other  punishment,  forfeit  his 
office  and  all  arrears  of  salary  due  to  him. 

Sect.  39.  Every  person  -who,  contrary  to  the  regulations  of  a  prison,  Punishment  (or 
conveys  or  attempts  to  convey  any  letter  or  other  document,  or  any  parrying  letters 
article  whatever  not  allowed  by  such  regulations,  into  or  out  of  any  ^-iaon" 
prison,  shall  on  conviction  incur  a  penalty  not  exceeding  10^.  (a),  and 
if  an  officer  of  the  prison  shall  forfeit  his  office  and  all  arrears  of  salary 
due  to  him,  but  this  section  shall  not  apply  in  cases  where  the  offender 
is  liable  to  a  more  severe  punishment  under  any  other  provision  of 
this  act. 

Sect.  40.    The  visiting  justices  shall  cause  to  be  affixed  in  a  conspi-  Notice  of  penalties 
cuous  place  outside  the  prison  a  notice  setting  forth  the  penalties  that  *°(ja^o('prtaon  "*" 
will  be  incurred  by  persons  committing  any  offence  in  contravention 
of  the  3  preceding  sections. 


XI.  Mm%m%z  of  ^risonets. 

Sect.  41.  Any  prisoner  confined  in  a  prison  whose  term  of  imprison-  -flmen  term  of 
ment  would,  according  to  his  sentence,  expire  on  any  Lord's   day,  imprisonment 
shall  be  entitled  to  his  discharge  on  the  Saturday  next  preceding  such  prKerTo^be'dis^' 
Lord's  day ;   and  every  gaoler  of  every  prison  having  the  custody  of  charged  on  pre- 
any  such  prisoner  as  aforesaid  is  hereby  required  and  authorised  to  ceding  day. 
discharge  such  prisoner  on  the  Saturday  next  preceding  any  such 
Lord's  day. 

Sect.  42.  "Where  any  prisoner  is  discharged  from  prison,  the  visiting  AUowanoa  to  dis- 
justioes  may  order  a  sum  of  money  not  exceeding  21.  to  be  paid  out  charged  prisoner. 
of  any  monies  under  their  control,  and  applicable  to  the  payment 
of  the  expenses  of  the  prison,  by  the  gaoler  to  the  prisoner  himself, 
or  to  the  treasurer  of  a  certified  Prisoners  Aid  Society,  on  his  receiv- 
ing from  such  society  an  undertaking  in  writing,  signed  by  the 
secretary  thereof,  to  apply  the  same  for  the  benefit  of  the  prisoner, 
or,  if  that  becomes  impossible,  to  appropriate  the  whole  or  any  un- 
applied part  thereof  for  the  benefit  of  such  other  prisoner  or 
prisoners  disch^ged  from  the  said  prison  as  the  visiting  justices 
may  direct. 

Sect.  43.  When  a  prisoner  is  discharged  from  prison  the  visiting  Discharged  pri- 
justices  of  the  prison  may  provide  such  prisoner  out  of  any  monies  ^SJ'^^eanl'of '' 
under  their  control,  and  appKcable  to  the  payment  of  the  expenses  of  returning  to  place 
the  prison,  with  the  means  of  returning  to  his  home  or  place  of  settle-  «'  settlement, 
ment,  by  causing  his  fare  to  be  paid  by  railway,  or  in  any  other  con- 
venient manner. 

By  25  &  26  Vict.  c.  44,  s.  1,  The  justices  having  jurisdiction  over  25&26Viot.  c.44. 
any  gaol  or  house  of  correction  to  which  the  gaol  act(?))  extends  may,  ^"^antVertifl-'^'' 
at  any  court  of  general  or  quarter  sessions,  or  at  any  quarterly  sessions,  oates  of  approval 
upon  the  application  of  anyone  or  more  member  or  members  of  a  ofP"?™"'^^^  ^"^ 
Prisoners  Aid  Society,  and  after  examining  the  rules  of  such  society,  ' 

and  receiving  such  evidence  as  they  think  fit  as  to  the  condition 
of  such  society,  issue  a  certificate  under  the  hand  of  their  chairman  to 

(a)  See  sect.  52,  post,  p.  899,  as  to  now  by  28  &  29  Vict.  c.  126,  s.  77, 

recovery  of  penalties.  it  is  to  mean  the  act  28  &  29  Vict. 

(6)  By  the  expression  "gaol  act"  c.  126. 
was  meant  the  4  Geo.  4,  o.  64,  but 
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32.  Purchase  of  tlie  effect  that  such  society  is  approved  of  by  them  for  the  purposes  of 

land.  this  act ;    and  they  may,  at  any  future  court  of  general  or  quarter 

25  &  26  Vict  0        sessionSj  or  at  any  future  quarterly  sessions,  upon  due  cause  shown, 

and  to  revoke"     '  ^7  ^  Writing  under  the  hand  of  their  chairman,  revoke  or  suspend 

suspend  the  same,  suoh  certificate  ;  and  any  society  in  respect_  of  which  such  certificate 

as  aforesaid  has  been  granted  and  remains  in  force  shaU  be  deemed  to 

be  a  "  Certified  Prisoners  Aid  Society,"  and  to  be  entitled  to  such 

privileges  as  are  hereinafter  mentioned. 


XII.  luwj^ase  ot  Itanli. 

28  &  29  Vict.  c.  126.  Sect.  44.  Any  prison  authority  may  purchase  and  hold  such  lands 
o/s**^  v^r^'°is  °^  easements  relating  to  lands  as  they  may  require  for  the  purposes  of 
and 23 & 24 Vict.  '  this  act;  and  to  facilitate  such  purposes  "The  Lands  Clauses  Con- 
0. 106,  incorpo-  soHdation  Act,  1845,"  and  the  act  amending  the  same,  23  &  24 
rated.  Vict.  0.   106,  shaU  be  iacorporated  with  this    act,  with  the  excep- 

tions and  subject  to  the  conditions  hereinafter  contained ;    that  is  to 
say  :— 

1.  There  shall  not   be   incorporated  with  this   act  the  sections 

and  provisions  of  "The  Lands  Clauses  Consolidation  Act, 
1845,"  hereinafter  mentioned;  that  is  to  say,  s.  16,  whereby 
it  is  provided  that  the  capital  is  to  be  subscribed  before  the 
compulsory  powers  are  to  be  put  in  force  ;  s.  17,  whereby  it 
is  provided  that  the  fcertiflcate  of  the  justices  shall  be 
evidence  that  the  capital  has  been  subscribed ;  the  provisions 
relating  to  the  entry  upon  lands  by  the  promoters  of  the 
undertaking  contained  in  ss.  84-91,  both  inclusive ;  s.  123, 
whereby  a,  limit  of  time  for  the  compulsory  purchase  of 
land  is  imposed ;  or  the  provisions  relating  to  access  to  the 
special  act : 

2.  In  the  construction  of  this  act  and  the  said  incorporated  acts 

this  act  shall  be  deemed  to  be  the  special  act,  and  the  prison 
authority  shaU  be  deemed  to  be  the  promoters  of  the  under- 
taking, and  the  word  "  lands  "  shaU  include  any  easement  in 
or  out  of  lands  : 

3.  The  prison  authority  shall  not,  except  in  respect  of  lands  con- 

tiguous to  a  prison,  and  required  for  the  purpose  of  enlarging 
a  prison  or  rendering  it  more  commodious  or  safe,  put  in 
force  the  provisions  of  the  said  incorporated  acts  with  respect 
to  the  purchase  of  land  otherwise  than  by  agreement. 
Conflrmation  of  Sect.  45.  When  any  lands  have  been  purchased  for  the  purposes  of  a 

title  to  lands  pur-  prison  in  pursuance  of  this  act,  such  lands  shall,  at  the  expiration  of 
rf  prison".''  '^™''°'''  o  y«*ars  from  the  date  of  a  conveyance  having  been  made  to  any 
person  or  body  corporate  on  trust  for  such  purposes,  absolutely  vest 
in  that  person  or  body  corporate  for  all  the  estate  or  interest  pur- 
ported to  be  conveyed,  to  be  held  on  trust  for  the  aforesaid  purposes; 
and  if  before  the  expiration  of  the  said  term  of  5  years  any  proceed- 
ings are  taken  on  which  judgment  is  obtained  for  the  recovery  of  the 
possession  of  the  said  lands,  then  within  2  calendar  months  aftgr 
judgment  has  been  obtained  there  shall  be  paid  to  the  person  obtain- 
ing such  judgment,  instead  of  the  delivery  of  possession  of  the  lands, 
aE  costs  incurred  in  obtaining  such  judgment  and  compensation  for 
the  full  value  of  his  estate  or  interest  in  such  lands,  the  amount  of 
such  compensation  to  be  ascertained  in  manner  provided  by  the  said 
Lands  Clauses  Oonsohdation  Act,  1845,  in  case  of  disputed  compensa- 
tion as  to  land,  and  to  be  calculated  on  the  basis  of  the  value  of  the 
land  at  the  time  of  the  purchase  thereof. 
Sale  of  unneces-  Sect.  46.  Any  prison  authority  may  sell  any  prison  or  land  belong- 
sary  pnsons.  j^g  to  or  held  On  trust  for  them  as  suoh  prison  authority  that  appears 

to  them  to  be  unnecessary  by  reason  of  their  having  provided  for 
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the  accommodation  of  their  prisoners,  and  the   monies  arising  from     14.   Visiting 
such  sale   shall  be  applied  in  discharging   any  expenses  that  may        justices. 

have  been  or  may  hereafter  be  incurred  by  such  authority  in  building,  ; 

altering,  enlarging,  or  rebuilding  any  prison  within  their  jurisdiction,  ^^  ^^^^i"'-  "=•  i^s. 

or  otherwise  in  aid  of  the  rate  raiseable  for  the  maintenance  of  their 

prison. 

Sect.  47.  No  sale  or  purchase  shall  be  made  in  pursuance  of  this  Conditions  of 
'act  by  a  prison  authority,  unless  not  less  than  3  weeks  preyious  ^^^^' 
notice  has  been  given  in  some  one  or  more  public  newspaper  or 
newspapers  circulating  within  the  district  of  the  prison  authority,  of 
their  intention  to  take  into  consideration  the  propriety  of  making 
such  a  sale  or  purchase  at  a  time  and  place  to  be  mentioned  in  such 
notice. 

Any  sale  in  pursuance  of  this  act  may  be  made  by  private  contract 
or  public  auction,  and  subject  to  any  special  conditions  as  to  title  or 
other  matters  the  vendors  may  think  expedient.  No  purchaser  shall 
be  required  to  examine  into  the  propriety  of  the  sale  of  any  prison  or 
land  in  pursuance  of  this  act,  or  into  the  appropriation  of  any  monies 
paid  by  him  to  the  vendors ;  and  any  such  sale  shall,  in  the  absence 
of  actual  fraud  on  his  part,  be  valid  so  far  as  he  is  concerned,  not- 
withstanding any  omission  to  give  such  notice  as  aforesaid,  or  any 
other  impropriety  in  the  sale  or  misapplication  of  the  purchase 
money. 


XIII.  ijtwoberg  of  penalties,  Actions,  ilnpests  on  ^rtsoners. 

Sect.  48.  It  shall  be  the  duty  of  the  coroner  having  jurisdiction  in  Inquests  on 
the  place  to  which  the  prison  belongs  to  hold  an  inquest  on  the  body  P"soners. 
of  every  prisoner  who  may  die  within  the  prison.  "Where  it  is  prac- 
ticable, one  clear  day  shall  intervene  between  the  day  of  the  death  and 
the  day  of  the  holding  the  inquest ;  and  in  no  case  shall  any  of&cer  of 
the  prison,  or  any  prisoner  confined  in  the  prison,  be  a  juror  on  such 
inquest. 

As  to  inquests  on  persons  executed  within  gaols,  see  post,  p.  90Y. 

Sect.  49.  General  issue  may  be  pleaded  to  any  action  brought  for 
anything  done  in  pursuance  of  this  act. 

Sect.  50.  The  venue  is  to  be  laid  in  the  county  or  place  where  the 
act  complained  of  was  committed,  and  to  be  begun  within  6  months. 

Sect.  61.  Any  difference  authorised  or  directed 'by  this  act  to  be 
settled  by  arbitration  shaU  be  referred  to  the  arbitration  of  a  barrister- 
at-law  to  be  appointed  in  writing,  on  the  application  of  any  party 
to  the  difference,  by  any  judge  of  assize  of  the  last  preceding  or  of 
the  next  succeeding  circuit;  and  all  the  provisions  of  "  The  Common 
Law  Procedure  Act,  1854,"  relating  to  compulsory  references,  shall  be 
deemed  to  extend  to  any  such  arbitration,  with  this  addition,  that 
it  shall  be  obligatory  on  the  arbitrator,  at  the  request  of  any  party  to 
the  difference,  to  state  a  special  case  for  the  opinion  of  a  superior 
court. 

Sect.  52.  Offences  under  this  act,  with  the  exception  of  felonies,  and  Heoovery  of 
of  offences  for  the  mode  of  trial  of  which  express  provision  is  made  by  penalties, 
this  act,  shall  be  prosecuted  summarily  before  2  justices  acting  for  the 
division  or  place  where  the  matter  requiring  the  cognizance  of  such 
justices  arises,  and  in  manner  directed  by  11  &  12  Vict.  c.  43,  and  any 
act  amending  the  same. 

XIY.  Vmtinq  IJugttces. 

Sect,  53.  The  justices  within  eveiy  prison  jurisdiction,  in  sessions  Appointment  of 
assembled,  shall,  at  their  first  sessions  in  each  year,  nominate  2  or  visiting  justices. 
more  justices,  with  their  consent,  to  be  visitors  of  each  prison  within 
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their  jurisdiction,  with,  power,  if  they  think  fit,  to  declare  such  nomi- 
nation to  be  for  the  whole  year,  or  to  renew  the  same  or  make  a  fresh 
nomination  in  each  succeeding  quarter  of  the  year ;  and  one  or  more 
of  the  visiting  justices  so  appointed  shall  from  time  to  time  visit  and 
inspect  each  prison,  and  shall  examine  into  the  state  of  the  buildings, 
so  as  to  form  a  judgment  as  to  the  repairs,  additions,  or  alterations 
which  may  appear  necessary,  strict  regard  being  had  to  the  requisi- 
tions of  this  act  with  respect  to  the  separation  of  prisoners,  and  en- 
forcement of  hard  labour  in  prisons,  and  shall  further  examine  into 
the  conduct  of  the  respective  officers,  and  the  treatment  and  con- 
duct of  the  prisoners,  the  means  of  setting  them  to  work,  the 
amount  of  their  earnings,  and  the  expenses  attending  the  prison,  and 
shall  inquire  into  all  abuses  within  the  prison,  and  shall  take  cog- 
nizance of  matters  of  pressing  necessity,  and  within  the  powers  of 
their  commission  as  justices,  and  regulate  the  same,  and  shall  once  at 
least  in  each  quarter  of  a  year  make  a  report  to  the  justices  in  sessions 
assembled. 
Power  to  make  Sect.  54.  The  justices  in  sessions  assembled  may  make  rules  with 

f,?iS.B«  *°  ^"*"™K  respect  to  the  duties  of  visiting  justices,  and  from  time  to  time  repeal 
,11=  i^.«  ^^  alter  any  rule  so  made,  and  make  other  rules  in  addition  thereto  or 

in  substitution  therefor,  but  no  rules  shall  be  valid  which  are  incon- 
sistent with  any  provision  of  this  act. 
Visits  to  prison  by  ggct.  55.  Any  justice  of  the  peace  having  jurisdiction  in  the  place 
to  which  a  prison  belongs  may,  whenever  he  thinks  fit,  enter  into 
and  examine  the  condition  of  such  prison,  and  of  the  prisoners 
therein,  and  he  may  enter  any  observations  he  may  think  fit  to 
make  in  reference  to  the  condition  of  the  prison,  or  abuses  therein, 
in  the  visitors'  book  to  be  kept  by  the  gaoler ;  and  it  shall  be  the 
duty  of  the  gaoler  to  draw  the  attention  of  the  visiting  justices,  at 
their  next  visit  to  the  prison,  to  any  entries  made  in  the  said 
book ;  but  he  shall  not  be  entitled  in  pursuance  of  this  section  to  visit 
any  prisoner  under  sentence  of  death,  or  to  communicate  with  any 
prisoner,  except  in  reference  to  the  ti-eatment  in  prison  of  such  pri- 
soner, or  to  some  complaint  that  such  prisoner  may  make  as  to  such 
treatment. 


justices. 


any  justice. 


Abolition  of  dis- 
tinction between 
gaol  and  house  of 
correction. 


Jurisdiction  over 
prison. 


Custody  of  pri- 
soners (a). 


XV.  3LalB  of  Irtsons  ©fettcrallB. 

Sect.  56.  Subject  to  the  provisions  of  this  act  with  respect  to  the  ap- 
propriation of  prisons  to  particular  classes  of  prisoners,  every  prison 
to  which  this  act  applies  (a)  shall  be  deemed  to  be  a  gaol  and  house 
of  correction,  but  no  class  of  prisoners  that  have  not  previously  to  the 
commencement  of  this  act  been  confined  in  any  prison  shall  be  con- 
fined there  until  one  of  her  Majesty's  principal  secretaries  of  state  has 
certified  that  such  prison  is  a  fit  place  of  confinement  for  that  class  of 
prisoners. 

Sect.  57.  Every  prison,  wheresoever  situate,  shall  for  all  purposes 
be  deemed  to  be  within  the  limits  of  the  place  for  which  it  is  used  as 
a  prison. 

Sect.  58.  Every  prisoner  confined  in  a  prison  shall  be  deemed  to  be 
in  the  legal  custody  of  the  gaoler,  provided  that  nothing  in  this  act 
contained  shall  afifeot  the  jurisdiction  or  [responsibility  of  the  sheriff 
in  respect  of  prisoners  under  sentence  of  death,  or  his  jurisdiction  or 
control  over  the  prison  where  such  prisoners  are  confined,  and  the 
officers  thereof,  so  far  as  may  be  necessary  for  the  purpose  of  cariy- 
ing  into  effect  the  sentence  of  death,  or  for  any  purpose  relating 
thereto ;  and  in  any  prison  in  which  sentence  of  death  is  required  to 


{a)  By  sect.  3  this  act  does  not  apply  to  convict  prisons  or  to  any  naval  or 
military  prison. 
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be  carried  into  effect  on  any  prisoner,  whetlier  sucli  prison  is  or  not  ]  5_  j^aw  of 
the  common  gaol  of  the  county,  the  sheriff  shall,  for  the  purposes  prisons  gene- 
of  carrying  that  sentence  into  execution,  be  deemed  to  have  the  same  rally. 

jurisdiction  mth  respect  to  such  prison  as  he  has  by  law  with  respect  2s&29Viot  c  120 
to  the  common  gaol  of  a  county,  or  would  have  had  if  this  act  had  not 


Sect.  59.  The  gaoler  of  any  prison  in  which  debtors  are  confined  Security  to  sherifif. 
shall  give  security  to  the  sheriff  for  their  safe  custody  to  such  amount 
as  may  be  determined  by  agreem.ent,  or,  in  default  of  agreement, 
may  be  settled  by  the  justices  in  sessions  assembled ;  and  any 
such  security  may  be  given  to  the  sheriff  and  his  successors  in 
oflB.ce,  and  shall  be  deemed  to  enure  to  the  benefit  of  each  succeed- 
ing sheriff  in  the  same  manner  as  if  he  were  individually  named 
therein. 

Sect.  60.  The  sheriff  shall  not  be  liable  for  the  escape  from  imprison-  RespousiMity  of 
ment  of  any  prisoner  other  than  a  debtor.  sheriff. 

Sect.  61.  Any  writ,  warrant,  or  other  legal  instrument  addressed  to  Description  of 
the  gaoler  of  a  particular  prison,  describing  the  prison  by  its  situa-  i"^™  ™  ■""*• 
tion  or  other  definite  description,  shall  be  valid,  by  whatever  title 
such  prison  is  usually  known,  or  whatever  be  the  description  of  the 
prison,  whether  gaol,  house  of  correction,  bridewell,  penitentiary,  or 
otherwise. 

Sect.  62.  The  gaoler  of  every  prison  shall  deliver  or  cause  to  be  Gaoler  of  prison 
delivered  to  the  judges  of  assize,  and  to  the  justices  in  quarter  ^J^^^^™"^  '^'''™" 
sessions,  a  calendar  of  all  prisoners  in  custody  for  trial  at  such 
assizes  or  gaol  sessions,  in  the  same  way  as  the  sheriff  of  a  county 
has  hither  been  required  by  law  to  deliver  a  calendar  of  such  prisoners 
when  conimitted  to  the  common  gaol  of  the  county,  and  the  sheriff 
shall  no  longer  be  required  to  deliver  or  cause  to  be  delivered  such 
calendar. 

Sect.  63.  A  prisoner  may  be  brought  up  for  trial,  and  may  be  Removal  of  pri- 
removed  by  or  under  the  direction  of  the  gaoler  from  one  prison  to  ^""""'^  °^  "^  ■ 
another,  or  from  one  place  of  confinement  to  another,  to  which  such 
prisoner  may  be  legally  removed,  for  the  purpose  of  being  tried  or 
undergoing  his  sentence,  and  no  prisoner  whilst  in  custody  of  a  gaoler 
shall  be  deemed  to  have  escaped,  although  he  may  be  taken  into 
different  jurisdictions  or  different  places  of  confinement. 

Sect.  64.  Prisoners  may  be  removed  from  one  prison  to  another  Removal  of  pri- 
prison  or  place  of  confinement  within  the  jurisdiction  of  the  same  c^geT'' ''"'*'^^'^ 
prison  authority,  or  to  the  prison  of  any  other  authority,  with  the 
consent  of  such  last-mentioned  authority,  by  order  of  the  justices  in 
sessions  assembled,  for  the  purpose  of  enabling  any  prison  to  be 
altered,  enlarged,  or  rebuilt,  or  in  case  of  a  contagious  or  infectious 
disease  breaking  out  in  any  prison,  or  for  any  other  reasonable  cause ; 
and  in  case  of  emergency  such  removal  may  be  made  in  pursuance  of 
an  order  under  the  hands  of  the  visiting  justices ;  and  any  prisoners 
removed  from  a  prison  in  pursuance  of  this  section  roay,  by  order  of 
the  justices  in  sessions  assembled,  be  taken  back  by  the  gaoler  to  the 
prison  from  whence  they  were  removed,  or  be  removed  to  any  other 
place  in  which  they  can  legally  be  imprisoned. 

Sect.  65.  It  shall  be  lawful  for  her  Majesty,  by  an  order  under  the  Her  Majesty  may 
hand  of  one  of  her  Majesty's  principal  secretaries  of  state,  to  direct  any  ^^  removedfrom'' 
person  in  prison  in  England  and  Wales  under  sentence  of  any  court,  one  prison  to 
or  of  any  competent  authority,  for  any  offence  committed  by  him,  to  ™oth«r' 
be  removed  from  the  prison  in  which  he  is  confined  to  any  other  of  her 
Majesty's  prisons  within  England  and  Wales,  there  to  be  imprisoned 
during  his  term  of  imprisonment. 

Sect.  66.  Where,  a  prison  authority,  in  this  section  called  the  con-  Custody  and  trial 
tracting  authority,  has  contracted  with  any  other  prison  authority,  in  gubsiutute^pri? 
this  section  called  the  receiving  authority,  that  the  receiving  autho-  son. 
rity  is  to  receive  into  and  m.aintain  in  its  prison  any  prisoners  main- 
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tamable  at  tlie  expense  of  the  contracting  authority,  the  prison  of  the 
receiving  authority  shall  for  all  the  purposes  of  and  incidental  to  the 
commitment,  trial,  detention,  and  punishment  of  the  prisoners  of  the 
contracting  authority,  or  any  of  such  purposes,  accordiiig  to  the  tenor 
of  the  contract,  be  deemed  to  be  the  prison  of  the  contracting  autho- 
rity, except  that  the  contracting  authority  shall  have  no  right  to 
interfere  in  the  management  of  the  prison  of  the  receiving  authority. 

Sect.  67.  In  every  prison  to  which  this  act  applies  prisoners  con- 
victed of  misdemeanor,  and  not  sentenced  to  hard  labour,  shall  be 
divided  into  at  least  2  divisions,  one  of  which  shall  be  called  the  first 
division ;  and  whenever  any  person  convicted  of  misdemeanor  is  sen- 
tenced to  imprisonment  without  hard  labour  it  shall  be  lawful  for  the 
court  or  judge  before  whom  such  person  has  been  tried  to  order,  if 
such  court  or  judge  think  fit,  that  such  person  shall  be  treated  as  a 
misdemeanant  of  the  first  division,  and  a  misdemeanant  of  the  first  divi- 
sion shall  not  be  deemed  to  be  a  criminal  prisoner  within  the  meaning 
of  this  act  (a). 

By  stat.  55  Geo.  3,  c.  50,  intituled  "An  Act  for  the  abolition  of 
gaol  and  other  fees  connected  with  the  gaols  in  England,"  it  is 
enacted,  that  all  fees  and  gratuities  paid  or  payable  by  any  prisoner, 
on  the  entrance,  commitment,  or  discharge  to  or  from  prison, 
shall  absolutely  cease,  and  the  same  are  hereby  abolished  and 
determined. 

Assumpsit  for  money  had  and  received  will  lie  against  a  gaoler, 
where,  by  the  regulations  of  a  prison  made  by  the  magistrates, 
certain  rates  are  settled  for  lodgings,  &c.,  within  the  prison,  and  the 
gaoler  takes  more  than  that  sum,  even  though  he  has  paid  it  over 
to  the  magistrates  to  whom  he  accounts.  (Miller  v.  Aris,  3  Esp. 
231.) 

Sect.  4,  enacts,  that  every  prisoner  who  now  is  or  hereafter  shall  be 
charged  with  or  indicted  for  any  felony,  or  as  an  accessory  thereto,  or 
with  or  for  any  misdemeanor,  before  any  court  holding  criminal  juris- 
diction within  that  part  of  the  United  Kingdqm  of  Great  Britain  and 
Ireland  called  England,  against  whom  no  bill  of  indictment  shall  be 
found  by  the  grand  jury,  or  who,  on  his,  her,  or  their  trial  shall  be 
acquitted,  or  who  shall  be  discharged  by  proclamation  for  want  of  pro- 
secution, shall  be  immediately  set  at  large,  without  pa5rment  of  any 
fee  or  sum  of  money,  for  or  in  respect  of  his,  her,  or  their  discharge, 
to  any  person  or  persons  whomsoever;  except  only  in  such  cases 
wherein  the  prisoner  shall  have  been  charged,  and  shall  then  stand 
charged,  with  any  process  authorising  the  detention  of  such  prisoner : 
Provided  always,  that  if  it  shall  happen  that  any  prisoner  who  shall 
so  stand  charged  with  any  process  authorising  his  detention  as  afore- 
said, shall  have  been  discharged  in  supposed  obedience  to  this  act,  by 
reason  that  the  sheriflf  or  other  officer  entitled  to  have  detained  him 
was,  at  the  time  of  such  his  discharge,  ignorant  that  there  was  any 
such  charge  against  him,  it  shall  in  such  case  be  lawful  for  such 
sheriff  or  other  officer,  on  receiving  information  of  such  charge,  pre- 
sently to  retake  the  prisoner  so  discharged  as  aforesaid,  and  thereupon 
forthwith  to  detain  him  in  custody  upon  such  charge,  in  such  manner 
as  the  said  sheriff  or  other  officer  might  halve  done  if  such  prisoner  had 
not  been  set  at  large ;  and  that,  upon  his  being  so  retaken,  the  said 
prisoner  shall  be  deemed,  for  the  purpose  of  that  suit,  to  have  been  in 
custody  continually  from  the  time  when  he  so  first  stood  charged  as 
aforesaid. 

Sect.  5.  AH  such  fees  as  have  been  usually  paid  or  payable  to  the 
several  clerks  of  assize,  and  clerks  of  the  peace,  clerks  of  the  court,  or 


_  (a)  That  is  to  say,  he  is  not  to  be  deemed  a  prisoner  charged  with  or  con- 
victed of  any  crime,  see  sect.  4,  ante,  p.  864. 
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their  deputies,  in  that  part  of  tie  United  Kingdom  of  Great  Britain  15.  Zaw  of 

and  Ireland  called  England,  in  any  of  the  oases  aforesaid,  shall  abso-  prisons  gene- 

lutely  cease,  and  the  same  are  hereby  abolished  and  determined ;  and,  rally. 
from  and  after  the  passing  of  this  act,  no  clerk  of  assize,  clerk  of  the 


peace,  clerk  of  the  court,  or  their  deputies,  shall  ask,  demand,  take,  ^^  ^^°-  ^'  "■  ^'*- 
or  receive  any  sum  or  sums  of  money,  from  any  of  the  said  prisoners 
as  fees,  for  or  in  respect  of  his,  her,  or  their  discharge. 

Sect._  6.  In  lieu  and  satisfaction  of  such  lawful  fees  so  abolished  as  County  treasurers 
aforesaid,  the  treasurers,  or  other  proper  officers,  of  the  several  coun-  j"  ^Y  ^'1°'"¥"'°^ 
ties  in  England,  or  of  such  districts,  hundreds,  ridings,  or  divisions  of  usuaUy  ITssesaed 
acounty  as  are  not  usually  assessed  to  the  county  at  large,  and  of  such  *°  county  at  large, 
cities,  towns  corporate,  cinque  ports,  liberties,  franchises,  and  places, 
as  do  not  payto  the  rates  of  the  several  counties  in  which  they  are 
respectively  situated,  shall,  on  receiving  a  certificate  signed  by  one  or 
more  judge  or  justice  of  the  peace,  before  whom  such  prisoner  shaU 
have  been   discharged  as   aforesaid  (which  certificate    the  judge  or 
justice  is  hereby  required  to  give),  pay  out  of  the  rates  of  such  county, 
or  of  such  district,  hundred,  riding,  or  division,  or  out  of  the  public 
stock  of  such  city,  town  corporate,  cinque  port,  liberty,  franchise,  or 
place,  such  lawful  sum  as  has  been  usually  paid  upon  that  occasion, 
for  every  prisoner  discharged  as  aforesaid,  to  such  clerk  of  assize,  clerk 
of  the  peace,  or  clerk  of  the  court,  or  their  respective  deputies ;  which 
several  sums  so -paid  in  pursuance  of  this  act  shaU  be  respectively 
allowed  to  the  said  treasurer  and  officers  by  the  justices  before  whom 
their  accounts  shall  be  passed. 

Sect.  7.  Each  and  every  clerk  of  the  peace,  or  his  or  their  deputy  or  indemnlflcation 
deputies,  and  all  and  every  officer  who  shall  claim  any  fees  or  indem-  ^f  ^^^  *°  clerks 
nification  for  the  same,  by  virtue  of  any  of  the  provisions  hereinbefore  °  P^*°^- 
contained,  for  and  in  respect  of  any  such  prisoners,  shall  deliver  at 
each  and  every  session  of  the  peace,  or  at  some  adjournment  thereof, 
an  account  of  all  fees  so  due  -to  him,  or  for  which  he  shall  claim  any 
indemnification ;  which  account  shall  be  verified  upon  oath  in  court, 
before  the  chairman  of  such  sessions. 

Sect.  8.  The  clerks  of  assize  shall,  at  each  and  every  assize  to  be  cierks'of  assize  to 
holden,  deliver  in  to  the  judge  of  the  assize  who  shall  sit  for  the  trial  deUver  account  of 
of  such  prisoners,    an   account  of   such   fees   as    shall   be   due  to 
him.  for  and  in  respect  of  such  prisoners;  which  account  shall  be 
verified  upon  oath  before  such  judge  to  whom  such  account  shall  be 
delivered. 

Sect.  9.  Erom  and  after  the  passing  of  this  act,  any  clerk  of  assize,  OfSoers  exacting 
clerk -of  the  peace,  clerk  of  the  court,    or   their  deputies,  or  other  *^''^- 
officers,  exacting  such  fees,  shall  be  rendered  incapable  of  holding  his 
or  their  offices,  and  be  guilty  of  a  misdemeanor. 

Sect.  10.  And  whereas  it  hath  been  customary  in  some  places  for  Misdemeanor, 
the  sheriff  or  under-sheriflF  to  demand  for  the  liberate  granted  to  any 
debtor  on  his  discharge,  a  fee  or  gratuity,  enacts,  that  such  liberate  Liberates  to 
shall  be  granted  to  such  debtor  free  of  all  expenses ;  and  that  it  shall  fre^'ofeS™  se : 
be  in  the  power  of  the  justices  of  the  peace  for  each  county,  city,  or  compensation 
town,  assembled  in  quarter  session,  subject  however  to  the  approba-  "^"^^  *°  sheriffs 
tion  of  the  judges  of  assize,  to  make  such  compensation  to  the  sheriff 
or  under-sheriff,  out  of  the  county,  city,  or  town  rate,  as  shall  to  them 
seem  fit  (a).  ' 

Sect.  11.  And  whereas  there  are  several  cities,  towns  corporate,  and 
places  within  this  kingdom,  which  do  not  contrilsute  to  the  payment  of 

(a)  It  was  held  in  R.  v.  Justices  of  dlesex  ;  the  judges  of  the  Courts  of 

Middlesex  (3  B.  &  Adol.   100),   that  King's  Bench    and  Common    Pleas 

the  justices  of  Middlesex  have  juris-  being  judges  of  assize  for  that  county; 

diction  under  this  section  to  award  and  a  mandamus   was    directed    to 

compensation  to  the  sheriff  of  Mid-  them  to  award  such  compensation. 


904 

16.  Discontlmc- 

ance  of  certain 

prisons,  d;c. 

55  Geo.  3,  c.  50. 
How  allowances 
raised  for  places 
which  do  not  con- 
tribute to  county 
rates. 


Allowances  in 
certain  places  paid 
out  of  poor's  rates. 


Proviso. 


Gaolers  exacting 
any  fee,  &c.  from 
prisoners. 


Misdemeanor. 

Not  to  extend  to 
King's  Bench,  &c. 
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any  county  rate,  and  have  no  town  rate,  or  public  stock  ;  and  doubts 
may  arise  whether  such  cities,  towns  corporate,  and  places,  can  be 
legally  rated  and  assessed  towards  the  payment  of  the  salaries,  allow- 
ances, and  compensations  in  lieu  of  such  fees  and  gratuities;  that  in 
all  such  cases  the  salaries,  allowances,  and  compensation,  in  lieu  of  fees 
and  gratuities  hereinbefore  directed  to  be  made,  shall  be  raised,  levied, 
collected,  and  paid,  within  such  cities,  towns  corporate,  and  places,  by 
a  separate  rate  and  assessment  to  be  made  by  the  churchwardens  and 
overseers  of  the  poor  of  the  several  parishes  and  precincts  within  such 
cities,  towns  corporate,  and  places,  and  by  such  and  the  like  ways, 
methods,  and  means,  as  the  rates  for  the  relief  of  the  poor  are,  can,  or 
may  be  raised,  levied,  and  collected,  in  such  cities,  towns  corporate, 
and  places. 

Sect.  12.  And  whereas  it  may  happen  that  the  sums  of  money  to  be 
raised  in  the  said  cities,  towns  corporate,  and  places,  or  some  or  one  of 
them,  to  answer  and  pay  such  salaries,  allowances,  and  compensations 
hereinbefore  directed  to  be  made  in  lieu  of  fees  and  gratuities  by  this 
act  abohshed,  may  be  so  small,  that  it  may  not  be  convenient  to  make 
an  equal  separate  rate  and  assessment  for  the  same,  upon  the  said 
parishes  and  precincts  within  such  cities,  towns  corporate,'  and  places, 
enacts,  that  in  such  last-mentioned  case,  and  when  and  as  often  as  the 
same  shall  happen,  the  salaries,  allowances,  and  coinpensations  shall 
and  may,  by  order  of  the  said  judge  or  judges,  or  justices  in  sessions 
assembled  as  aforesaid,  be  paid  out  of  the  monies  from  time  to  time 
raised  for  the  relief  of  the  poor  in  the  said  several  cities,  towns  cor- 
porate, and  places ;  and  the  treasurers  or  persons  from  time  to  time 
having  the  management  of  the  said  monies  raised  for  the  relief  of  the 
poor  in  the  same  cities,  towns  corporate,  and  places  respectively,  are 
hereby  authorised  and  required  to  pay  the  said  sums  of  money  so 
ordered  to  be  paid  by  the  said  judge  or  judges,  or  justices,  of  the  said 
last-mentioned  monies,  when  and  as  often  as  the  same  shall  be  so 
ordered :  Provided  always,  that  the  order  for  such  allowances  as  may 
be  made  by  the  justices  of  the  peace  assembled  in  general  or  quarter 
sessions,  be  approved  by  the  judge  or  judges  of  assize  on  the  first 
circuit  ensuing  after  such  warrant  shall  have  been  made  out  by  the 
justices  of  peace  assembled  in  general  or  quarter  sessions  for  any 
county,  city,  or  town,  and  that  such  order  shall  not  be  deemed  or 
taken  as  a  legal  order  without  such  warrant  from  the  judge  or  judges 
of  assize ;  Provided  always,  that  should  there  be  more  parishes  than 
one  in  the  same  district,  the  payments  are  to  be  made  and  levied  in 
such  rates  and  proportion  as  the  respective  parishes  pay  to  the  poor 
rate. 

Sect.  13.  Any  gaoler,  who  shall,  from  and  after  the  first  day  of 
October  next,  exact  from  any  prisoner  any  fee  or  gratuity  for  or  on 
account  of  the  entrance,  commitment,  or  discharge  of  such  prisoner,  or 
who  shall  detain  any  prisoner  in  custody  for  non-payment  of  any  fee 
or  gratuity,  shall  be  rendered  incapable  of  holding  his  ofl5.ce,  be  guilty 
of  a  naisdemeanor,  and  be  punished  by  fine  and  imprisonment.  (See 
further,  "Extortion,"  Vol.11.) 

Sect.  14.  Nothing  in  this  act  contained  shall  be  construed  to  extend 
to  the  King's  Bench  prison,  his  Majesty's  prison  of  the  Meet,  the 
Marshalsea,  and  Palace  Courts. 


XVI.  Htsconttntiance  of  aiettatn  Irtsons  anii  iRemobal  of 

■  ^ttsonfrs. 

ProWbitioa  of  Sect.  68,  After  the  commencement  of  this  act  no  person  shall  be 
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committed  to  any  of  the  prisons  mentioned  in  th.e  second  soiedule 
hereto  (a). 

All  persons  who  before  the  passing  of  this  act  might  lawfully  have 
been  committed  to  any  of  the  said  scheduled  prisons  shall,  after  the 
passing  thereof,  be  committed  to  the  prison  of  the  county  in  which  the 
said  scheduled  prison  is  situated ;  and  such  county  prison  shall,  for  all 
purposes  relating  to  or  consequential  on  the  committal,  trial,  deten- 
tion, or  punishment  of  prisoners  committed  or  removed  thereto  in  pur- 
suance of  this  part  of  this  act,  be  regarded  in  law  as  if  it  were  the  said 
schedule  prison. 

In  this  part  of  this  act,  so  far  as  it  relates  to  the  prison  at  Eichmond 
in  the  said  second  schedule  mentioned,  "County"  shall  mean  the 
North  Eiding  of  Yorkshire,  and  so  far  as  relates  to  the  prison  at  Eye 
in  the  same  schedule  mentioned  the  county  gaol  of  Lewes  shall  be 
deemed  to  be  the  prison  of  the  county. 

Sect.  69.  As  soon  as  conveniently  may  be  after  the  commencement 
of  this  act  the  gaoler  of  each  of  the  said  scheduled  prisons  shall,  with- 
out writ  of  habeas  corpus  or  other  writ  for  that  purpose,  remove 
every  prisoner  under  sentence  or  committed  for  trial  in  such  prison  to 
the  prison  of  the  county  in  which  the  said  scheduled  prison  is  situate, 
and  deliver  such  prisoner  into  the  custody  of  the  gaoler  of  the  said 
county  prison,  together  with  the  writ  and  other  process  under  which 
the  prisoner  was  arrested  or  confined ;  and  the  gaoler  of  the  said 
county  prison  shall  be  bound  to  receive  such  prisoner,  and  shall  give 
a  receipt  to  the  gaoler  of  the  said  scheduled  prison  for  every  prisoner 
removed  in  pursuance  of  this  section. 

Sect.  70.  The  expenses  which  may  be  incurred  by  any  county  in  the 
conveyance,  transport,  maintenance,  safe  custody,  and  care  of  every 
prisoner  confined,  in  pursuance  of  this  part  of  this  act,  in  the  county 
prison  instead  of  in  one  of  the  said  scheduled  prisons,  including  the 
expenses  of  the  removal  of  the  prisoners  from  one  prison  to  another, 
shall  be  defrayed  in  manner  provided  by  law  in  cases  where  the  pri- 
soners committed  for  ofi'ences  arising  within  any  borough  or  other 
place  that  does  not  contribute  to  the  county  rate  are  sent  to  any 
prison  of  a  county,  and  there  is  no  special  contract  between  such 
borough  or  other  place  and  the  county  relative  to  such  prisoners. 

Sect.  71.  The  prison  authority  of  any  of  the  said  scheduled  prisons 
may  sell  the  same  in  manner  jprovided  by  this  act  (6)  in  case  where  a 
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28&29Viet.  c.  120. 

enmmittals  to 
prisons  in  i 
scliedule. 


Removal  of  pri- 
soners in  sche- 
duled prisons. 


Expenses  of  pri- 
soners cctnflned  in 
county  prisons 
under  act. 


Power  to  use 
scheduled  prisons 
as  lock-up  houses. 


(a)  That  i§  to  say- 


Prisons  of 

Legal  character  of 
prison. 

County. 

Aterystwith    .... 
Bradnineh .         .         ... 

Borough  prison    . 

Cardigan. 
Devon. 

Faversham      .... 

Kent. 

Helstone 

Cornwall. 

King's  Lynn  .... 
Lichfield 

Norfolk. 
Stafford. 

Maldon 

Essex. 

Newcastle-under-Lyme        .     . 
Penzance         .... 

St,afford. 
Cornwall. 

Eichmond 

York. 

Eomney  Marsh 

Eye 

South  Molton .... 

Liberty    .         .     . 
Borough 

Kent. 

Sussex. 

Devon. 

Tenterdon  .         .... 

)j             • 

Kent. 

(J)  Ante,  p.  898. 


28  &  29  Viet.  0.126. 
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16.  JMscontinu-  prison  appears  to  a  prison  authority  to  be  unnecessary  by  reason  of 
aiice  of  certain  its  having  provided  for  tlie  accommodation  of  its  prisoners  in  some 
prisons,  &c.     other  adequate  prison,  or  may,  with  the  sanction  of  the  said  secretary 
■  of  state,  cause  the  same  to  be  used  as  a  police  station  house  or  a  lock- 
up house,  and  the  money  arising  from  any  sale  made  in  pursuance 
of  this   section  shall  be  applied  in   discharging  any  expenses  that 
may   be    incurred    by  such   authority  in    the    maintenance   of  its 
prisoners,    or    otherwise    in    aid   of   the   rate   applicable   to  prison 
purposes. 
Power  to  allow  Sect.  72.  The  justices  in  sessions  assembled  having  jurisdiction  over 

peSons  depr?ved    ^^°^  °^  *^®  ^^^^  scheduled  prisons  may  allovf  such  compensation  or 
of  office.  allowance  as  they  think  fit  to  any  person  who,  by  reason  of  the  passing 

of  this  part  of  this  act,  is  deprived  of  any  salary  or  emoluments,  so 
that  no  such  compensation  or  allowance  exceeds  the  proportion  of  the 
salary  and  emolument,  if  any,  which  might  be  granted  under  similar 
circumstances  to  a  person  in  the  civil  service  under  the  acts  for  regu- 
lating such  compensations  or  allowances  for  the  time  being  in  force ; 
and  any  compensation  or  allowance  so  allowed  shall  be  paid  out  of  any 
rates  applicable  to  the  payment  of  the  salaries  of  such  oflB.cers,  subject 
to  this  proviso,  that  when  the  power  to  levy  such  rates  is  vested  in  a 
different  body  from  the  justices,  the  consent  of  such  last-mentioned 
body  shall  be  obtained  to  the  amount  allowed. 
SI  Viet.  c.  21.  By  the  31  Vict.  c.  21  (which  is  to  be  construed  as  one  with  the 

Prisons  act,  1865,  28  &  29  Vict.  c.  126),  after  reciting  that  certain 
prisons  mentioned  in  the  second  schedule  to  the  28  &  29  Vict.  c. 
126,  are  directed  to  be  discontinued :  And  that  by  sect.  72  of  the  said 
act  the  justices  in  sessions  assembled  are  empowered  to  award  com- 
pensation to  any  person  deprived  of  any  salary  or  emolument  by  the 
discontinuance  of  any  of  the  said  prisons  :  And  that  it  is  expedient  to 
extend  the  power  of  awarding  compensation  to  all  cases  in  which 
prisons  are  discontinued : 
Compensation  to  By  sect.  3  it  is  enacted  the  justices  in  sessions  assembled  having 
offlcers  of  all  dis-  iurigdiction  Over  any  such  discontinued  prison  as  is  herein-after  men- 

contmuedpnsons.  *: .         t  t,  "^  -,  ,.  ^  , .  -, 

tioned  may  allow  such  compensation  or  superannuation  allowance  as 
they  think  fit  to  any  person  who,  by  reason  of  the  discontinuance  of 
such  prison,  is  deprived  of  any  salary  or  emolument,  so  that  no  such 
compensation  or  superannuation  allowance  exceed  the  proportion  of  the 
salary  or  emolument  which  might  be  granted  under  similar  circum- 
stances to  a  person  in  the  civil  service  under  the  acts  for  regulating 
such  compensations  or  superannuation  allowances  for  the  time 
being  in  force ;  and  any  compensation  or  superannuation  allowance 
so  allowed  shall  be  paid  out  of  any  rates  or  property  applicable  to 
the  payment  of  the  salaries  of  the  ofBcers  of  such  prison  before  the 
discontinuance  thereof,  subject  to  this  proviso,  that  when  the  power 
to  levy  such  rates  or  such  property  is  vested  in  a  different  body 
from  the  justices,  the  consent  of  such  last-mentioned  body  shall  be 
obtained  to  the  amount  of  compensation  or  superannuation  allowance 
allowed. 

"  Discontinued  prison  "  shall  for  the,  purposes  of  this  section  mean 
any  prison  other  than  the  prisons  specified  in  the  second  schedule  to 
the  said  Prisons  act  which  has  ceased  to  be  used  as  a  prison  since  the 
date  of  the  passing  of  the  said  Prisons  act,  1865,  or  which  may  here- 
after cease  to  be  lised  as  a  prison. 

As  to  expression        Sect.  4.  The  expression  "justices  in  sessions  assembled"  shall  in 

"justices  in  ses-^  this  act  mean  as  follows ;  that  is  to  say, 

1.  As  respects  any  prison  belonging  to  any  county,  except  as  herein- 

after mentioned,  or  to  any  riding,  division,  hundred,  or  liberty 
of  a  county,  having  a.  separate  court  of  quarter  sessions,  the 
justices  in  quarter  sessions  assembled  : 

2.  As  respects  any  prison  belonging  to  any  county  divided  into 

ridings  or  divisions,  and  maintained  at  the  common  expense  of 
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sucli  ridings  or  divisions,  the  justices  of  the  county  assembled  17.   Regulations 
at  gaol  sessions :  _  _  as  to  executions 

As  respects  any  prison  belonging  to  the  city  of  London,  or  the  within  prisons. 
liberties  thereof,  the  court  of  the  lord  mayor  and  aldermen  :         — '. 

As  respects  any  prison  belonging  to  any  municipal  borough,  the  ^^  ^'°**  "'  ^'' 
justices  of  the  borough  assembled  at  sessions  to  be  held  by  them 
at  the  usual  time  of  holding  quarterly  sessions  of  the  peace,  or 
at  such  other  time  as  they  may  appoint : 

As  respects  any  prison  belonging  to  any  city,  district,  borough, 
or  town  having  a  separate  prison  jurisdiction,  and  not  herein- 
before mentioned,  the  justices  or  other  persons  having  power 
at  law  to  make  rules  for  the  government  of  such  prison. 


XVII.  ijleffulattons  as  to  Executions  ijjitj&tn  prisons. 

31  &  32  Vict.  e.  24. 

By  the  3!  &  32  Vict.  c.  24,  "  An  Act  to  provide  for  carrying  out  of  31  &  32  Vict,  c  24. 
capital  punishment  within  prisons,"  after  reciting  that  it  is  expedient 
that  capital  punishments  should  be  carried  into  effect  within  prisons  : 
it  is  enacted. 

Sect.  2.  Judgment  of  death  to  be  executed  on  any  prisoner  sen- ^""^jo"' °* 
tenced  after  the  passing  of  this  act  on  any  indictment  or  inquisition  for  cuted  witMn'"'' 
murder  shall  be  carried  into  effect  within  the  walls  of  the  prison  in  walls  of  prison, 
which  the  offender  is  confined  at  the  time  of  execution. 

Sect.   3.  The  sheriff  charged  with  the  execution,  and  the  gaoler.  Sheriff,  &c.  to  bo 
chaplain,  and  surgeon  of  the  prison,  and  such  other  officers  of  the  i"^^^^"'- 
prison  as  the  sheriff  requires,  shall  be  present  at  the  execution. 

Any  justice  of  the  peace  for  the  county,  borough,  or  other  jurisdic- 
tion to  which  the  prison  belongs,  and  such  relatives  of  the  prisoner  or 
other  persons  as  it  seems  to  the  sheriff  or  the  visiting  justices  of  the 
prison  proper  to  admit  within  the  prison  for  the  purpose,  may  also  be 
present  at  the  execution. 

Sect.   4.  As   soon  as  may  be  after  judgment  of  death  has  been  Surgeon  to  certify 
executed  on  the  offender,  the  surgeon  of  the  prison  shall  examine  c^ra'tlou^o  be' 
the  body   of  the    offender,   and  shall  ascertain   the  fact   of   death,  signed  by  sheriff, 
and  shall   sign  a   certificate  thereof,  and  deliver  the   same  to  the  *"• 
sheriff. 

The  sheriff  and  the  gaoler  and  chaplain  of  the  prison,  and  such 
justices  and  other  persons  present  (if  any)  as  the  sheriff  requires  or 
allows,  shall  also  sign  a  declaration  to  the  effect  that  judgment  of 
death  has  been  executed  on  the  offender. 

Sect.  5.  The  coroner  of  the  jurisdiction  to  which  the  prison  belongs  Coroner's  inquest 
wherein  judgment  of  death  is  executed  on  any  offender  shall  within  °'^  ^" 
24  hours  after  the  execution  hold  an  inquest  on  the  body  of  the 
offender,  and  the  jury  at  the  inquest  shall  inquire  into  and  ascertain  the 
identity  of  the  body,  andwhether  judgment  of  death  was  duly  executed 
on  the  offender ;  and  the  inquisition  shall  be  in  duplicate,  and  one  of 
the  originals  shall  be  delivered  to  the  sheriff. 

No  officer  of  the  prison  or  prisoner  confined  therein  shall  in  any 
case  be  a  juror  on  the  inquest. 

Sect.  6.  The  body  of  every  offender  executed  shall  be  buried  within  2™^'^  °^  """^y- 
the  walls  of  the  prison  within  which  judgment  of  death  is  executed  on 
him;  provided  that  if  one  of  her  Majesty's  principal  secretaries  of 
state  is  satisfied  on  the  representation  of  the  visiting  justices  of  a 
prison  that  there  is  not  convenient  space  within  the  walls  thereof  for 
the  burial  of  offenders  executed  therein,  he  may,  by  writing  under  his 
hand,  appoint  some  other  fit  place  for  that  purpose,  aad  the  same  shaE 
be  used  accordingly. 
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17.  Meg^datioTis 
as  to  executions 
loithin  prisons. 

31  &  32  Vict.  c.  24. 

Power  to  secre- 
tary of  state  to 
make  rules,  &c. 
to  be  observed  on 
execution  of 
judgment  of 
deatb. 

Such  rules  to  be 
laid  before  par- 
liament. 
Penalty  for 
signing  false 
certificate,  &c. 


Certificate,  &c., 
to  be  sent  to  se- 
cretary of  state, 
and  exhibited  on 
..  or  near  entrance 
to  prison. 


Provisions  as  to 
duties  and  powers 
of  sheriff,  &C. 
extended. 


Forms  in 
schedule. 


Application  of  act 
to  Ireland, 


Saving  clause  as 
to  legality  of  exe- 
cution. 

General  saving. 


ffiaols  anil  f^ouses  of  Comction, 

_  Sect.  7.  One  of  her  Majesty's  principal  secretaries  of  state  shall  from 
time  to  time  make  such  rules  and  regulations  to  be  observed  on  the 
execution  of  judgment  of  death  in  every  prison  as  he  may  from  time  to 
time  deem  expedient  for  the  purpose,  as  -well  of  guarding  against  any 
abuse  in  such  execution  as  also  of  giving  greater  solemnity  to  the 
same,  and  of  making  known  without  the  prison  walls  the  fact  that 
such  execution  is  taking  place. 

Sect.  8.  All  such  rules  and  regulations  shall  be  laid  upon  the  tables 
of  both  houses  of  parliament  within  6  weeks  after  the  making  there- 
of, or  if  parliament  be  not  then  sitting  within  14  days  after  the  next 
meeting  thereof. 

Sect.  9.  If  any  person  knowingly  and  wilfully  signs  any  false  certi- 
ficate or  declaration  required  by  this  act,  he  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  imprisonment  for  any  term  not  exceeding  2 
years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement. 

Sect.  10.  Every  certificate  and  declaration  and  the  duplicate  of  the 
inquisition  required  by  this  act  shall  in  each  case  be  sent  with  all 
convenient  speed  by  the  sheriff  to  one  of  her  Majesty's  principal 
secretaries  of  state,  and  printed  copies  of  the  same  several  instru- 
ments shall  as  soon  as  possible  be  exhibited  and  shall  for  24  hours  at 
least  be  kept  exhibited  on  or  near  the  principal  entrance  of  the  prison 
within  which  judgment  of  death  is  executed. 

Sect.  11.  The  duties  and  powers  by  this  act  im.posed  on  or  vested  in 
the  sheriff  may  be  performed  by  and  shall  be  vested  in  his  under 
sheriff  or  other  lawful  deputy  acting  in  his  absence  and  with  his 
authority,  and  any  other  officer  charged  in  any  case  with  the  exe- 
cution of  judgment  of  death . 

The  duties  and  powers  by  this  act  imposed  on  or  vested  in  the 
gaoler  of  the  prison  may  be  performed  by  and  shaU  be  vested  in  the 
deputy  gaoler  (if  any)  acting  in  his  absence  and  with  his  authority, 
and  (if  there  is  no  officer  of  the  prison  called  the  gaoler)  by  the 
governor,  keeper,  or  other  chief  officer  of  the  prison  and  his  deputy 
(if  any)  acting  as  aforesaid. 

The  duties  and  powers  by  this  act  imposed  on  or  vested  in  the 
surgeon  may  be  performed  by  and  shall  be  vested  in  the  chief  medical 
officer  of  the  prison  (if  there  is  no  officer  of  the  prison  called  the 
surgeon). 

The  duties  by  this  act  imposed  on  the  chaplain  may,  in  the  event 
of  the  absence  of  the  chaplain,  be  performed  by  the  assistant  chaplain 
or  other  person  acting  in  place  of  the  chaplain. 

Sect.  12.  The  forms  given  in  the  schedule  to  this  act,  with  such 
variations  or  additions  as  circumstances  require,  shall  be  used  for  the 
respective  purposes  in  that  schedule  indicated,  and  according  to  the 
directions  therein  contained. 

Sect.  13,  contains  modifications  of  the  act  with  reference  to 
Scotland. 

Sect  14.  In  the  application  of  this  act  to  Ireland  the  expressions 
"chief  secretary  to  the  lord  lieutenant,"  and  "board  of  superin- 
tendence," shall  be  substituted  for  the  expressions  "  one  of  her 
Majesty's  principal  secretaries  of  state,"  and  "visiting  justices," 
respectively. 

Sect.  15.  The  omission  to  comply  with  any  provision  of  this  act 
shall  not  make  the  execution  of  judgment  of  death  illegal  in  any  case 
where  such  execution  would  otherwise  have  been  legal. 

Sect.  16.  Except  in  so  far  as  is  hereby  otherwise  provided,  judg- 
ment of  death  shall  be  carried  into  effect  in  the  same  manner  as  if 
this  act  had  not  passed. 


ffiaols  antr  ^amm  of  Comctton- 
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THE  SCHEDULE.  ISt"^ 

Certificate  nf  Surgecm.  mwVg  clauses. 

I,  A.  B.,  the  sm-goon  [a?-  as  the  case  may  be]  of  the  [describe  prison],  herehy  31  &  32  Vict.  c.  24. 
certify  that  I  this  day  examined  the  body  of  CD.,  on  whom  judgment  of 
death  was  this  day  executed  in  the  [describe  same  prison]  ;   and  that  on  that 
examination  I  found  that  the  said  CD.  was  dead. 

Dated  this        day  of 

(Signed)  A.B. 


Declaration  of  Sheriff  and  others. 
We,  the  undersigned,  herehy  declare  that  judgment  of  death  was  this  day 
executed  on  0.  D.  in  the  [describe  prison']  in  our  presence. 
Dated  this        day  of 

(Signed)        E.F.,  sheriff  of 

L.M.,  justice  of  the  peace  for 
G.H.,  gaoler  of 
J.K.,  chaplain  of 

&e.        &c. 


XVIII.  i^ejjeal  of  Statutes,  ant*  Sabtng  (Clauses. 

Sect.  73.  After  the  commencement  of  this  act  there  shall  be  repealed  28  &  29  Vict.  c.  126. 
the  several  acts  specified  in  the  3rd  schedule  hereto  to  the  extent  in  Acts  and  parts  of 
the  said  schedule  mentioned  (a).  sctcM^repcaled. 


(a)  That  is  to  say — 


4  Geo.  4,  c.  64. 


5  Geo.  4,  c.  85. 


6  Geo.  4,  u.  40. 


7  Geo.  4,  u.  18. 


Title  of  Act. 


An  act  for  consolidating  and 
amending  the  laws  relating  to 
the  building,  repairing,  and 
regulating  of  certain  gaols 
and  houses  of  correction  in 
England  and  "Wales. 

An  act  for  amending  an  act  of 
the  last  session  of  parliament 
relating  to  the  building,  re- 
pairing, and  enlarging  of  cer- 
tain gaols  and  houses  of  cor- 
rection, and  for  procuring  in- 
formation as  to  the  state  of 
all  other  gaols  and  houses  of 
correction  in  England  and 
"Wales. 

An  act  to  enable  justices  of  the 
peace  in  England  in  certain 
cases  to  borrow  money  on 
mortgage  of  the  rate  of  the 
city,  riding,  or  place  for 
which  such  justices  shall  be 
then  acting. 

An  act  to  authorise  the  disposal 
of  unnecessary  prisons  in 
England. 


[Extent  of  Repeal. 


The  whole  act. 


The  whole  act. 


The  whole  act. 


The  whole  act. 


910 

18.  Repeal  of 
statutes,  and 


8&29Vict.  c.  126. 


ffiaofe  antr  Wtm%z%  of  Comctton* 

Sect.  Y4.  No  repeal  hereby  enacted  sliall  affect, — 
1.  Any  order  made,  sentence  passed,  or  otter  act  or  thing  duly  done 
under  any  acts  hereby  repealed : 


Date. 


5  &  6  Wm.  4,  c.  38. 

5  &  6  "Will.  4,  i;.  76. 

6  &  7  "Will,  i,  c.  105. 

1  Vict.  c.  78.    . 

2  &  3  Vict.  c.  56.      . 


3  &  4  Vict.  c.  25. 

5  &  6  Vict.  c.  63. 

6  &  6  Vict.  c.  98. 


7  &  8  Vict.  c.  60. 


7  &  8  Vict.  c.  93. 


11  &  12  Vict.  c.  89. 


16  &  17  Vict.  c.  43. 


Title  of  Act. 


Aix  act  for  effecting  greater  uni- 
formity of  practice  in  the  go- 
Temment  of  the  several  pri- 
sons in  England  and  "Wales, 
and  for  appointing  inspectors 
of  ijrisons  in  Great  Britain. 

An  act  to  provide  for  the  regu- 
lation of  municipal  corpora- 
tions in  England  and  "Wales. 

An  act  for  the  tetter  adminis- 
tration of  justice  in  certain 
boroughs. 

An  act  to  amend  an  act  for  the 
regulation  of  municipal  cor- 
porations in  England  and 
Wales. 

An  act  for  the  better  ordering 
of  prisons. 


An  act  to  amend  the  act  for  the 
better  ordering  of  prisons. 

An  act  to  encourage  the  esta- 
blishment of  district  prisons . 

An  act  to  amend  the  law  rela- 
ting to  prisons. 


An  act  to  extend  the  powers  of 
the  act  for  encouraging  the 
establishment  of  district 
courts  and  prisons. 

An  act  to  enable  barristers  to 
arbitrate  between  counties 
and  boroughs  to  submit  a 
special  case  to  the  superior 
courts. 

An  act  to  facilitate  the  raising 
of  money  by  corporate  bodies 
for  building  or  repairing  pri- 
sons. 

An  act  for  enabling  the  justices 
of  counties  to  contract  in  cer- 
tain cases  for  the  maintenance 
and  confinement  of  convicted 
prisoners  in  the  gaols  of  ad- 
joining coxmties. 


Extent  of  Repeal. 


Sects.  2,  5,  6,  11,  and 
12. 


Sects.  115  and  116. 
Sects.  1  and  2. 
Sects.  37  and  38. 


The  whole  act,  ex- 
cept sects.  18,  19, 
20,  and  21,  and  ex- 
cept sects.  22  and 
23  so  far  as  they 
relate  to  prisons  or 
places  of  conline- 
ment  to  which  this 
act  does  not  ex- 
tend. 

The  whole  act. 

The  whole  act. 

Sects.  1,  2,  4,  8,  9, 
13,  25,  and  30,  so 
far  as  the  said  sec- 
tions relate  to  pri- 
sons within  the 
provisions  of  this 
act. 

The  whole  act. 


The  whole  act. 


The  whole  act. 


The  whole  act. 


ffiaols  ant(  liouses  of  Correction. 

2.  Any_  right  or  privilege  acquired,  any  security  given,  or  other 

liability  incurred  under  any  act  hereby  repealed : 

3.  Any  penalty,  forfeiture,  or  other  punishment  incurred  in  respect 

of  any  offence  against  any  act  hereby  repealed : 

4.  Any  appointment  to  an  office  made  under  any  act  hereby  repealed, 

or  any  power  of  removing  the  holder  of  such  office, 
or  otherwise  dealing  with  such  office  as  respects  the  exist- 
ing holder  thereof  in  manner  provided  by  any  act  hereby 
repealed : 

5.  The  power  of  committing  prisoners  to  any  prison  except  in  so  far 

as  the  same  may  be  altered  in  pursuance  of  powers  given  by 
this  act. 

Sect.  75.  All  cells  certified  before  the  commencement  of  this  act  by 
any  inspector  of  prisons  as  being  fit  to  be  used  for  the  separate  confine- 
ment of  prisoners  shall  be  deemed  to  be  cells  certified  for  such  purpose 
under  tms  act. 

Sect.  76.  Any  unrepealed  act  of  parliament  in  which  reference  is 
made  to  the  provisions  of  any  act  hereby  repealed  shall  be  construed 
as  if  in  such  first-mentioned  act  reference  had  been  made  to  the  corre- 
sponding provisions  of  this  act. 

Sect.  77.  In  the  construction  of  the  act  of  the  25  &  26  Vict.  c.  44, 
the  expression  "the  GaOl  Act "  shall  mean  this  act  instead  of  the  act 
therein  referred  to. 

Sect.  78.  Nothing  in  this  act  contained  shall  affect  the  right  of  any 
creditor  who  may  have  advanced  any  monies  for  building,  repairing, 
or  otherwise  for  the  purposes  of  any  prison  discontinued  in  pursuance 
of  this  act,  or  may  have  advanced  any  monies  on  any  mortgage  or  other 
security :  and  it  shall  be  lawful  for  such  creditor  to  pursue  any  remedies 
for  recovering  the  principal  or  interest  monies  due  to  him,  and  to  enjoy 
the  benefit  of  any  security  of  which  he  may  be  possessed  in  the  same 
manner  as  if  this  act  had  not  passed,  and  as  if  the  acts  hereby  repealed 
had  remained  in  full  force. 

Sect.  79.  Nothing  in  this  act  contained  shall  affect  the  tenure  of 
office  or  salary  or  superannuation  allowance  of  any  officer  of  a  prison, 
not  being  one  of  the  said  scheduled  prisons,  appointed  prior  to  the 
commencement  of  this  act,  but  such  officer  shall  remain  entitled  to  the 
same  tenure  of  office,  salary,  and  superannuation  allowance  as  if  this 
act  had  not  passed :  Provided  that  the  superannuation  allowance  of 
any  prison  officer  appointed  before  the  commencement  of  this  act  may, 
on  the  application  of  such  officer,  and  with  the  consent  of  the  justices 
in  sessions  assembled,  be  calculated  on  the  same  scale  on  which  the 
superannuation  allowances  of  officers  appointed  after  the  passing  of 
this  act  are  directed  to  be  calculated. 
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18,  Repeal  of 
statutes^  and 
saving  clauses. 

28&29Vict.  c.  126. 
No  repeal  hereby 
enacted  to  affect 
any  order  made. 


Certificates  as  to 
cells. 


Saving  as  to  re- 
pealed provisions 
referred  to  in 
other  acts. 

Saving  as  to  mean- 
ing of  gaol  act,  25 
&  26  Vict.  c.  44. 

Saving  of  rights  of 
creditors. 


Saving  of  superan- 
nuation allow- 


Date. 

Title  of  Act. 

Extent  of  Repeal. 

25  &  26  Vict,  c 

44.. 

An  act  to  amend  the  law  rela- 
ting to  the  giving  of  aid  to 
discharged  prisoners. 

Sects.  2  and  3. 

26&27Viot.  c. 

79.  . 

An  act  for  the  amendment  of 

So  much  of  section  3 

the  law  relating  to  the  reli- 

as  is    inconsistent 

.gious  instruction  of  prisoners 

with  the  provisions 

in  county  and  borough  pri- 

of this  act,  and  the 

sons    in  England   and  Soot- 

whole  of  section  5, 

land. 

but  so  far  only  as 
relates    to   prisons 
to  which  this  act 
applies. 
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Gaols  for  juvc-  Sect.  80.  All  rules  in  force  in  any  prison  that  are  inconsistent -witli 
this  act,  or  the  regulations  in  the  schedule  hereto,  shall  be  repealed 
from  and  after  the  commencement  of  this  act,  but  all  other  rules  in 
force  in  any  prison  shall  so  continue  until  altered  in  manner  in  this  act 
provided. 

Sect.  81.  Nothing  in  this  act  contained  shall  affect  any  right  vested 
by  act  of  parliament  or  charter  in  the  council  of  any  municipal  borough 
of  appointing  a  gaoler,  chaplain,  or  other  ofldcer  to  the  prison  of  such- 
borough. 

Sect.  82.  Nothing  in  this  act  contained  relating  to  the  custody"  of 
prisoners  shall  affect  the  validity  of  any  commission  of  gaol  delivery, 
commission  of  oyer  and  terminer,  or  other  commission,  precept,  writ, 
■warrant,  or  other  document,  notwithstanding  the  same  may  be 
addressed  to  or  make  mention  of  the  sheriff  of  any  county,  city,  or 
place,  instead  of  being  addressed  to  or  making  mention  of  the  gaoler  of 
a  prison  or  prisons ;  and  every  such  commission,  precept,  writ,  warrant, 
or  other  document  shall  be  obeyed  by  the  gaoler,  and  take  effect  in  the 
same  manner  as  if  the  gaoler  had  been  named  therein  instead  of  the 
sheriff. 


28&29Vict.  c.  12P. 
Saving  as  to 
rules. 

Saving  as  to  ap- 
pointment of 
officers. 


Saving  as  to  com' 
missions. 


1  &  2  Vict.  c.  82. 

Her  Majesty  may 
appoint  the  build- 
ings at  Parkhurst 
to  be  used  as  a 
prison  for  juvenile 
offenders. 


Officers  to  be  ap- 
pointed by  the 
crown. 


Young  offenders 
under  sentence 
may  be  removed 
to  Parkhurst 
prison. 


OlaoljS  for  3Jttbentle  ©ff^ntretjS. 

[1  &  2  Vict.  c.  82  ;  3  &  4  Viot.  c.  90.] 

Stat.  1  &  2  Viot.  c.  82,  intituled  "  An  Act  for  establishing  a  Prison 
for  young  Offenders,"  enacts,  that  it  shall  be  lawful  for  her  Majesty, 
by  "warrant  under  the  royal  sign-  manual,  to  appoint  that  the  said 
buildings  at  Parkhurst  shall  be  used  as  a  prison  for  the  confinement  of 
such  offenders  as  are  hereinafter  specified,  as  soon  as  the  same  can  be 
fitted  and  completed  for  that  purpose ;  and  the  said  buildings  shall 
thereupon  become  a  prison  for  the  lawful  confinement  of  .such 
offenders,  and  shall  be  within  the  provisions  of  5  &  6  V7ill.  4,  c. 
38  (a). 

Sect.  2.  That  it  shall  be  lawful  for  one  of  her  Majesty's  principal 
secretaries  of  state  to  appoint  for  Parkhurst  prison  a  governor,  a 
chaplain,  being  a  clergyman  not  having  any  other  cure  of  souls,  a 
surgeon,  a  matron,  and  such  other  ofScers,  assistants,  and  servants,  as 
may  be  necessary  for  the  service  and  discipline  of  the  prison,  and 
at  pleasure  to  remove  all  or  any  of  the  said  governor,  chaplain,  sur- 
geon, matron,  and  other  officers,  assistants,  and  servants,  and  to 
appoint  others  in  their  room,  and  to  fix  the  salaries  to  be  paid  to  each 
of  them. 

Sect.  3.  That  it  shall  be  lawful  for  one  of  her  Majesty's  principal 
secretaries  of  state  to  direct  the  removal  to  Parkhurst  prison  of  any 
young  offender,  male  or  female,  as  well  those  under  sentence  or  order 
of  transportation  (6),  as  those  under  sentence  of  imprisonment,  who, 
having  been  examined  by  an  experienced  surgeon  or  apothecary,  shall 
appear  to  be  free  from  any  putrid  or  infectious  distemper,  and  fit  to  be 
removed  from  the  gaol,  prison,  or  place  in  which  such  offender  shaR 
be  confined :  Provided  always,  that  every  offender  so  removed,  who 
shall  be  under  sentence  of  transportation,  shall  nevertheless  be  within 
the  provisions  of  the  5  Geo.  4,  c.  84,  in  case  the  secretary  of  state  shall 
direct  that  he  or  she  shall  be  afterwards  removed  from  Parkhurst 
prison,  as  hereinafter  provided. 


(a)  By  5  &  6  Vict.  c.  98,  s.  12,  part 
of  Parkhurst  harrack.s  may  be  taken 
for  the  purposes  of  the  prisoners. 


(h)  The  puuisliment  of  transporta- 
tion is  now  abolished  and  penal  ser- 
vitude substituted  for  it. 
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Sect.  ,4.  That  every  offender  who  shall  be  so  removed  to  Parkhurst  Oaols  for  Juve- 
prison  shall  continue  there  until  he  or  she  shall  be  transported  accord-    nile  offenders.  ■ 

ing  to  law,  or  shall  become  entitled  to  his  or  her  liberty,  or  until  the 

secretary  of  state  shall  direct  the  removal  of  such  offender  to  the  gaol,  -^  *  ^  ^'°*-  "■  ^^■ 
prison,  or  place  from  which  he  or  she  shall  have  been  brought,  or  ia  meSinp^tfiJ'^t 
which  he  or  she  may  be  lawfully  confined ;  and  the  sheriff,  gaoler,  or  prieonf  ""^  ™^ 
other  person  having  the  custody  of  any  offender  whose  removal  to 
Parkhni-st  prison  shall  be  ordered  in  manner  aforesaid,  shall,  with  all  Sg°the'oifstody*o£ 
convenient  speed  after  the  receipt  of  any  such  order,  convey  or  cause  offenders  ordered 
to  be  conveyed  every  such  offender  to  Parkhurst  prison,  and  shall  there  *?  ^-.^  placed  there, 

J  T  i*  1.       J.     i-u  If  LI  ■  'ji         J  snail  cause  tiiem 

dehver  him  or  her  tp  the  governor  of  the  prison,  with  a  true  copy,  to  be  delivered  to 
attested  by  such  sheriff  or  gaoler,  of  the  caption  and  order  of  the  court  *•»«  governor 
by  which  such  offender  was  sentenced,  containing  the  sentence  of  every  *^^''^°^- 
such  offender  by  virtue  whereof  he  or  she  shaU  be  in  the  custody  of 
such  sheriff  or  gaoler,  and  also  a  certificate  specifying  such  particulars 
within  the  knowledge  of  the  sheriff  or  gaoler  concerning  such  offender, 
as  may  be  from  time  to  time  directed  by  the  secretary  of  state ;  and  the 
governor  shall  give  a  receipt  in  writing  to  the  sheriff  or  gaoler  for  his 
discharge;  and  aU  reasonable  expenses  which  the  sheriff  or  gaoler  shall 
incur  in  every  such  removal  shall  be  paid  by  the  county,  riding,  divi- 
sion, city,  borough,  liberty,  or  place  for  which  the  court  in  which  the 
offender  was  convicted  shaU.  have. been  holden. 

Sect.  5.  That  it  shall  be  lawful  for  the  secretary  of  state  at  any  As  to  offenders 
time  to  order  any  offender  to  be  removed  from  Parkhurst  prison  as  ?J'"^7°'^  1™"? 
incorrigible,  and  in  every  such  case  the  offender  so  removed  shall  be  as^iuooSlgib™."" 
liable  to  be  transported  or  confined,  under  his  or  her  original  sentence 
or  sentences  of  transportation  or  imprisonment,  to  the  full  extent  of 
the  term  or  terms  specified  in  such  sentence  or  sentences,  and  shall  be 
subject  to  all  the  consequences  of  such  sentence  or  sentences,*in  the 
same  manner  as  if  no  order  for  sending  him  or  her  to  Parklftirst  prison 
had  been  made. 

Sect.  6.  That  after  the  delivery  of  any  such  offender  as  aforesaid  Powers  of  the 
into  the  custody  to  which  he  or  she  shall  be  so  ordered  as  aforesaid,  governor, 
such  governor  or  other  person  having  the  custody  of  offenders  under 
his  direction  shall,  during  the  term  for  which  such  offender  shall 
remain  in  his  custody,  have  the  same  powers  over  such  offender  as  are 
incident  to  the  office  of  a  sheriff  or  gaoler,  and  in  case  of  any  abuse  of 
such  custody,  or  other  misbehaviour  or  negligence  in  the  discharge  of 
his  office,  shall  be  liable  to  the  same  punishment  as  a  gaoler  is  now 
liable  to  lay  law. 

Sect.  7.  That  the  secretary  of  state  shall  be  empowered  from  time  Secretary  of  etato 
to  time  to  make  rules  for  the  government  and  regulation  of  Parkhurst  t°o™s^fe  afe"^- 
prison,  and  for  the  discipline  of  the  offenders  imprisoned  thereia,  and  vemment  of  the 
to  subscribe  a  certificate  that  they  are  fit  to  be  enforced ;  and  all  such  prison, 
rules  shall  be  laid  before  Parliament  within  6  weeks  after  such  rules 
shall  be  certified,  or  if  Parliament  be  not  then  sitting,  within  6  weeks 
after  the  next  meeting  of  Parliament. 

Sect.  8.  That  it  shall  be  lawful  for  the  secretary  of  state,  from  time  Corporal  punish- 
to  time  to  specify,  by  such  regulations  as  aforesaid,  such  offences  Soted'^n^Park"" 
which,  if  committed  in  Parkhurst  prison  by  male  convicts,  shall  appear  hurst  prison, 
to  him  deserving  of  corporal  punishment ;  and  if  any  male  offender  in 
.Parkhurst  prison  shall  commit  any  offence  whereby  he   shall  under 
any  regulation  then  in  force  become  liable  to  corporal  punishment, 
the  governor  of  the  said  prison  shall  have  power  to  inflict  such 
punishment. 

Sect.  9.  That  as  soon  as  the  said  buildings  shaU  be  appointed  to  be  Visitors  to  he  ap- 
used  as  a  prison  as  aforesaid  for  the  reception  of  offenders,  it  shall  be  oueenln  counoU. 
lawful  for  her  Majesty,  with  the  advice  of  her  privy  council,  to  nomi- 
nate and  appoint  3  or  more  fit  and  discreet  persons  to  be  visitors  of  the 
said  prison,  and  from  time  to  time  to  remove  all  or  any  of  such  visitors, 
and  appoint  others  in  their  stead,  or  in  the  stead  of  such  as  shall  die 
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or  resign,  or  be  unable  by  sickness  or  otherwise  to  attend ;  arid  one  or 
more  of  such,  visitors  shall  personally  visit  such  prison  at  least  3  times 
in  each  quarter  of  a  year,  and  oftener,  if  occasion  shall  require,  and 
shall  examine  into  the  behaviour  and  conduct  of  the  respective  officers, 
and  the  treatment,  behaviour,  and  condition  of  the  prisoners,  and  of 
aU  abuses  -within  the  prison ;  and  if  he  or  they  shall  discover  any 
abuse  or  abuses  therein,  he  or  they  is  or  are  hereby  required  to  report 
the  same  in  writing  to  one  of  her  Majesty's  principal  secretaries  of 
state. 

Sect.  10.  That  the  said  visitors  shall  make  a  half-yearly  report  in 
writing  to  one  of  her  Majesty's  principal  secretaries  of  state,  concern- 
ing the  state  and  condition  of  such  prison,  and  of  any  abuse  or  abuses 
which  they  may  have  observed,  or  have  reason  to  believe  to  exist  in 
the  said  prison,  or  in  the  management  of  the  prison,  as  well  as  of  the 
general  state  of  the  prisoners  as  to  morals,  discipline,  and  employment, 
and  observance  of  rules. 

Sect.  11.  And  whereas  her  Majesty  has  lately  exercised  her  royal 
prerogative  of  mercy  in  granting  pardons  to  young  offenders  who  have 
been  sentenced  to  transportation  or  imprisonment,  upon  the  condition 
of  placing  himself  or  herself  under  the  care  of  some  charitable  institu- 
tion for  the  reception  and  reformation  of  young  offenders  named  in 
such  pardon,  and  conforming  to  and  abiding  by  the  orders  and  rules 
thereof:  and  whereas  the  same  has  been  found  beneficial:  and  it  is 
expedient  that  some  provision  should  be  made,  for  carrying  the  same 
more  fully  into  effect ;  be  it  enacted,  that  in  case  any  young  offender 
who  has  been  or  shall  bo  hereafter  sentenced  to  transportation  or  im- 
prisonment, has  been  or  shall  be  pardoned  by  her  Majesty  for  such 
offence  upon  such  condition  as  aforesaid,  and  has  or  shall  accept  such 
conditional  pardon,  and  shall  afterwards  abscond  from  such  institution, 
or  wiUuUjT  neglect  or  refuse  to  abide  by  and  conform  to  the  rules 
thereof,  it  shall  and  may  be  lawful  to  and  for  any  justice  of  the  peace 
acting  in  and  for  the  county,  city,  riding,  or  division  wherein  the  said 
offender  shall  actually  be  at  the  time  he  shall  so  abscond,  or  neglect  or 
refuse  as  aforesaid,  upon  due  proof  thereof  made  before  him  upon  the 
oath  of  one  credible  witness,  by  warrant  under  his  hand  and  seal,  to 
commit  the  party  so  offending  for  every  such  offence  to  any  gaol  or 
house  of  correction  for  the  said  county,  city,  riding,  or  division,  with 
or  without  hard  labour,  for  any  period  not  exceeding  3  calendar  months 
for  the  first  offence,  and  not  exceeding  6  calendar  months  for  the  2nd 
or  any  subsequent  offence,  in  case  the  managers  or  directors  of  any 
such  charitableinstitution  shall  be  willing  to  receive  any  such  young 
offender  after  his  or  her  being  convicted  of  absconding,  neglecting,  or 
refusiag  as  aforesaid ;  and  in  every  case  such  imprisonment  shall  be 
in  addition  to  the  original  sentence  of  such  young  offender ;  and  after 
the  expiration  of  the  time  of  such  additional  punishment,  if  the  mana- 
gers or  directors  of  any  such  charitable  institution  shall  refuse  to 
receive  such  offender,  or  if  her  Majesty  shall  not  be  pleased  to  exercise 
her  royal  prerogative  in  pardoning  the  breach  of  the  condition  on 
which  the  former  pardon  was  granted,  the  said  party  shaU  forfeit  all 
benefit  of  the  said  pardon,  and  shall  be  remitted  to  the  original  sen- 
tence, and  shall  undergo  the  residue  thereof,  as  if  no  such  pardon  had 
been  granted. 

Sect.  12.  That  if  any  offender  who  shaU  be  ordered  to.  bo  confined 
m  Parkhurst  prison,  shall  at  any  time  during  the  term  of  such  con- 
finement break  prison,  or  escaipe  from  the  place  of  his  or  her  confine- 
ment, or  in  his  or  her  conveyance  to  such  place  of  confinement,  or 
from  any  lands  belonging  to  the  prison,  or  fi-om  the  person  or  persons 
having  the  lawful  custody  of  such  offender,  he  or  she  so  breaking 
prison  or  escaping  shall  be  punished,  if  under  sentence  of  imprison- 
ment, by  an  addition  not  exceeding  two  years  to  the  term  for  which 
he  or  she  at  the  time  of  his  or  her  breach  of  prison  or  escape  was 
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subject  to  be  confined,  and  if  under  sentence  of  transportation,  in  sucH   Gaols  for  juve- 
manner  as  persons  under  sentence  of  transportation  escaping  from  or    nile  offenders, 

breaking  out  of  any  otber  prison  or  place  of  confinement  are  liable  to  — ;; : — 

be  punisbed ;  and  if  an  offender  so  punished  by  sucb  addition  to  the  '^       ^"°*'  °'  *^' 

term  of  confinement  shall  afterwards  be  conyicted  of  a  second  escape 

or  breach  of  prison,  he  or  she  shall  be  adjudged  guilty  of  felony ;  and 

if  any  offender  who  shall  be  ordered  to  be  confined  in  the  said  prison 

shall,  at  any  time  during  the  term  of  such  confinement,  attempt  to 

break  prison  or  escape  fi-om  the  place  of  his  or  her  confinement,  or 

shall  forcibly  break  out  of  his  or  her  ceU,  or  shall  make  any  breach 

therein  with  intent  to  escape,  he  or  she  so  ofiending,  being  convicted 

thereof,  shall  be  punished  by  imprisonment  for  a  term  not  exceeding 

12  calendar  months,  in  addition  to  the  punishment  to  which  he  or  she 

at  the  time  of  committing  any  such  oflfence  was  subject. 

Sect.  13.  That  every  person  who  shall  rescue  any  offender  who  shall  i^enalty  on  res- 
be  ordered  to  be  confined  within  Parkhurst  prison,  either  during  the  tattfe rescuTof 
time  of  his  or  her  conveyance  to  the  said  prison,  or  whilst  such  offenders. 
ofiender  shall  be  in  the  custody  of  the  person  or  persons  under  whose 
care  and  charge  he  or  she  shall  be  so  confined,  and  also  every  person 
who  shall  aid  in  any  such  rescue,  shall  be  guilty  of  felony ;  and  every 
person  having  the  custodj'  of  any  such  ofi'ender,  or  employed  by  the 
person  having  such  custody,  as  a  keeper,  under-keeper,  turnkey, 
assistant,  or  guard,  who  shall  knowingly  allow  such  offender  to 
escape,  and  also  every  person  who  shall,  by  supplying  arms,  tools,  or 
instruments  of  disguise,  or  otherwise  in  any  manner  aid  any  such 
offender  in  any  escape,  or  in  any  attempt  to  make  an  escape,  though 
no  escape  be  actually  made,  or  who  shall  attempt  to  rescue  any  such 
ofiender,  or  aid  in  any  such  attempt,  though  no  rescue  be  actually 
made,  shall  be  guilty  of  felony;  and  every  person  having  such 
custody,  or  being  so  employed  by  the  person  having  such  custody  as 
aforesaid,  who  shall  carelessly  allow  any  such  offender  to  escape,  shall 
be  guilty  of  a  misdemeanor,  and  being  lawfully  convicted  of  the  same, 
shall  be  liable  to  fine  or  imprisonment,  or  to  both,  at  the  discretion  of 
the  court. 

Sect.  14.  That  any  offender,  who  shall  escape,  break  prison,  or  be  Where  offendera 
rescued  in  manner  aforesaid,  shall  be  tried  before  the  justices  of  oyer  escaping  shall  be 
and  terminer  or  gaol  delivery,  either  for  the  county  where  he  or  she 
shall  be  apprehended  and  re-taken,  or  for  the  county  in  which  the 
said  offence  shall  have  been  committed ;    and  in  case  of  any  prose-  Order  of  commit- 
cution  for  any  such  escape,  attempt  to  escape,  breach  of  prison  or  ^e™^*^'"  ^  ®^'' 
rescue,  either  against  the  offender  escaping  or  attempting  to  escape, 
or  breaking  prison,  or  being  rescued,  or  against  any  other  person  or 
persons  concerned  therein,  or  aiding  the   same,   a   copy,   properly 
attested,  of  the  order  of  commitment  to  Parkhurst  prison,  shall,  after 
proof  made  that  the  person  then  in  question  before  the  court  is  the 
same  who  was  delivered  with  such  order,  be  sufB.cient  evidence  to  the 
court  and  jury  that  the  person  then  in  question  was  so  ordered  to 
such  confinement ;    and  the  expenses  of  the  said  prosecution  shall  be 
paid  by  the  county,  riding,  division,  city,  borough,  liberty,  or  place  Expenses  of 
for  which  the  court  in  which  the  ofi'ender  was  convicted  shall  have  Prosecution, 
been  holden. 

Sect.  15.  That  the  provisions  of  all  acts  of  parliament  for  rendering  protection  of  the 
justices  of  the  peace  more  safe  in  the  execution  of  their  ofiice  shall  governor, 
extend  to  the  governor  of  Parkhurst  prison  acting  in  the  execution  of 
this  act. 

Sect.  16.  That  all  actions,  suits,  and  prosecutions  to  be  commenced  Limitation  of 
against  any  person  or  persons  for  any  thing  done  in  pursuance  of  this  motions, 
act,  shall  be  laid  and  tried  in  the  county  or  place  where  the  fact  was 
committed,  and  shall  be  commenced  within  6  months  after  the  fact 
committed,  and  not  otherwise  or  afterwards. 

Sect.  17.  That  a  report  upon  the  state  of  Parkhurst  prison,  and  of  An  annual  report 
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the  persons  confined  therein,  and  also  an  account  of  tte  expenses  of 
carrying  this  act  into  execution,  shall  be  annually  laid  before  Parlia- 
ment by  the  secretary  of  state. 
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3  &  4  Vict.  0. 90.  By  3  &  4  Vict.  c.  90,  intituled  "  An  Act  for  the  care  and  education  of 
Court  of  Chanoei-y  infants  who  may  be  conYicted  of  felony,"  it  is  enacted,  "  that  in  every 
empowered  to  as-^  case  in  which  any  person  being  under  the  age  of  21  shall  hereafter  be 
Iny  iSLTcon-  convicted  of  felony,  it  shaU  be  lawful  for  her  Majesty's  High  Court  of 
Ticted  of  felony  to  Chancery,  upon  the  apphoation  of  any  person  or  persons  who  may  he 
any  person  other  -yyiuing  to  take  charge  of  such  infant,  and  to  provide  for  his  or  her 
maintenance  and  education,  if  such  court  shall  find  that  the  same 
will  be  for  the  benefit  of  such  infant,  due  regard  being  had  to  the  age 
of  the  infant,  and  to  the  circumstances,  habits,  and  character  of  the 
parents,  testamentary  or  natural  guardian,  of  such  infant,  to  assign  the 
care  and  custody  of  such  infant,  during  his  or  her  minority,  or  any  part 
thereof,  to  such  person  or  persons,  upon  such  terms  and  conditions,  and 
subject  to  such  regulations  respecting  the  maintenance,  education,  and 
care  of  such  infant,  as  the  said  Court  of  Chancery  shall  think  proper  to 
prescribe  and  direct ;  and  upon  any  order  for  that  purpose  being  made, 
and  so  long  as  the  same  shall  remain  in  force,  the  same  shall  be  binding 
and  obligatory  upon  the  father,  and  upon  every  testamentary  or  natural 
guardian  of  such  infant,  and  no  person  or  persons  shall  be  entitled  to  use 
or  exercise  any  power  or  control  over  such  infant,  which  may  be  incon- 
sistent with  such  order  of  the  said  Court  of  Chancery :  Provided  always, 
that  the  said  court  may  at  any  time  rescind  such  assignment,  or  from 
time  to  time  rescind,  alter,  or  vary  any  such  terms  and  conditions,  or 
such  regulations,  as  to  the  said  court  may  seem  fit ;  and  provided  also, 
that  the  said  High  Court  of  Chancery  shall  and  may  award  such  costs 
as  to  it  may  seem  fit,  against  any  such  person  or  persons  who  shall 
make  such  application  as  aforesaid,  if  such  application  shall  not  appear 
to  the  said  court  well  founded ;  and  such  costs  shall  be  payable  to  any 
parent  or  other  natural  or  testamentary  guardian  of  any  such  child  who 
shall  oppose  such  application. 

Sect.  2.  That  in  every  case  it  shall  be  a  part  of  the  terms  and 
conditions  upon  which  such  care  and  custody  shaU  be  assigned,  that 
the  infant  shall  not,  during  the  period  of  such  care  and  custody,  be 
sent  beyond  the  seas,  or  out  of  the  jurisdiction  of  the  said  Court  of 
Chancery. 

Sect.  3.  That  no  fee,  reward,  emolument,  or  gratuity  whatsoever 
by  officer  of  court.  ^T^all  be  demanded,  taken,  or  received  by  any  oflacer  or  minister  of  the 
said  Court  of  Chancery,  for  any  matter  or  thing  done  in  the  said  court, 
in  pursuance  of  this  act ;  and  that  upon  the  making  or  opposing  of 
any  such  application,  it  shall  be  lawful  for  any  judge  of  the  said  court 
to  assign  counsel  learned  in  the  law,  and  to  appoint  a  clerk  or  practi- 
tioner of  the  said  court  to  advise  and  carry  on  or  to  oppose  such  appli- 
cation, who  are  hereby  required  to  do  their  duties  therein  without  fee 
or  reward. 

Sect.  4.  Provided  always,  and  be  it  further  enacted,  That  nothing 
in  this  act  contained  shall  affect,  or  in  any  manner  interfere  with, 
the  execution  of  the  sentence  which  may  have  been  passed  upon  such 
infant  upon  his  or  her  conviction.  (See  "Reformatories  and  Juvenile 
Offenders.") 
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It  is  a  -vulgar  error  to  suppose  that  ttere  is  in  general  a  right  of 
gleaning  over  another's  lands.  And  trespass  lies  against  any  person 
who  gleans  without  the  owner's  consent,  and  without  any  particular 
custom,  since  no  such  right  exists  at  common  law.  [Steel  v.  Houghton, 
1  H.  Bla.  51;  Worlledgey.  Manning ,  id.  5^  ;  Gould,  J.,  diss.)  Parish- 
ioners or  other  inhabitants  of  a  particular  parish  or  district  may, 
indeed,  in  some  places,  have  a  right  by  custom  to  glean  on  lands 
within  that  parish  or  district  at  proper  times,  and  under  proper  re- 
strictions ;  but  that  custom,  like  all  others  against  common  law  right, 
must  be  clear  and  undisputed.  Such  a  custom  could  not  perhaps  extend 
to  non-parishioners  or  inhabitants  of  another  parish  or  district. 

In  R.  V.  Price,  (iBiirr.  1925),  on  a  motion  for  an  information  against 
a  justice  of  the  peace  for  a  misdemeanor  in  oppressively  committing 
some  poor  inhabitants  of  the  parish  of  0.  for  felony  in  gleaning  in  a 
field  belonging  to  a  farmer  of  that  place,  (which  they  insisted  they  had 
.  a  right  to  do  by  law,  and  by  the  usage  and  custom  of  that  parish), 
oath  was  made  by  the  farmer  before  the  justice,  that  these  people  had 
stolen  his  barley  in  the  straw,  and  he  now  swore  that  he  had  forbidden 
them,  and  yet  they  took  it  by  handfulls,  and  that  he  had  suffered  the 
loss  of  about  twenty  bushels  of  barley  by  their  carrying  it  off  two  days 
together.  Per  Curiam — "  We  are  of  opinion,  that  the  justice,  in  this 
case,  so  far  from  acting  with  any  design  of  oppression  or  malice,  or  any 
bad  intention,  has  behaved  with  lenity,  and  it  would  be  very  wrong  to 
punish  a  justice  by  the  extraordinary  method  of  an  information,  when 
he  has  acted  fairly  and  impartially ;  therefore,  we  discharge  the  rule 
with  costs,  as  stealing  under  the  colour  of  leasing  or  gleaning  is  not 
to  be  justified— there  was  no  contest  between  the  farmer  and  the  poor 
about  leasing ;  his  only  objection  and  his  forbidding  is  confined  to 
the  stealing  of  it.  As  to  the  right  of  gleaning,  it  will  be  time  enough 
to  determine  that  point  when  it  comes  directly  in  question ;  but  here 
the  farmer  had  not  abandoned  his  com,  apd  he  has  sworn  that  they 
stole  it." 


B 


(Soltf  antjr  Stlber  Winxt^  (a). 


_iY  the  17  &  18  Vict.  c.  96,  "An  Act  for  allowing  gold  wares  to  be  l7iisvict._c.  96. 
manufactured  at  a  lower  standard  than  that  now  allowed  by  law,  and 
to  amend  the  law  relating  to  the  assaying  of  gold  and  silver  wares," 
it  is  enacted : 

Sect.  1.  It  shall  be  lawful  for  her  Majesty,  by  any  order  or  orders  Her  Majesty  may, 
to  be  from  time  to  time  made  by  and  with  the  advice  of  her  privy  cu,°aUowany "''' 
councU,  to  order  that  any  gold  vessel,  plate,  or  manufacture  of  gold  standard  for 
may  be  wrought  of  any  standard  not  being  less  than  one  third  part  gold  wares  not 
in  the  whole  of  fine  gold,  to  be  declared  in  any  such  order,  and  also  third  part  in  the 
to  approve  thereby  of  the  instrument  with  which  gold  vessels,  plate,  whole. 
and  manufactures  of  gold  shall  be  marked  or  stamped,  setting  forth 
in  figures  the  actual  fineness  thereof,  according  to  the  standard  so  de- 
clared ;  and  every  such  gold  vessel,  plate,  and  manufacture  of  gold 
may  be  wrought  accordingly;  and  it  shall  be  lawful  for  her  Majesty, 
by  and  with  the  advice  aforesaid,  to  revoke  or  alter  from  time  to  time 
any  such  order  as  aforesaid. 

Sect.  2,  Workers  or  dealers  in  gold  or  silver  may  register  their  Gold  and  silver 

(a)  See  "Forgery,"  p.  660,  for  regulations  as  to  the  forging  of  gold  and 
silver  marks. 
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Gold  and  silver 
wares, 

17  &  18  Vict.  e.  9G. 
wares  may  be 
assayed  at  any 
lawful  assay 
office  wherever 
manufactured. 


Gold  wares  unne- 
cessarily marked 
not  liable  to  duty 
on  gold  plats. 


Provisions  of  ex- 
isting acts  to  be 
applicable  to  tbe 
new  standard. 


Penalty  for  mark- 
ing gold  ware 
of  a  lower  stand- 
ard with,  the  mark 
appropriated  to  a 
higher  standard. 


names,  marks,  and  places  of  abode  at  any  assay  office  or  offices  estab- 
lished by  law  -which  they  may  select,  and  may  thereupon  have  the 
wai'es  which  are  manufactured  by  them  assayed  and  marked  at  such 
office  or  offices,  without  being  liable  to  any  forfeitune  or  penalty  im- 
posed by  any  act  now  in  force  for  not  registering  their  names,  marks, 
or  places  of  abode,  or  for  making,  selling,  or  exporting  such  wares 
without  being  marked  at  a  particular  assay  office,  and  the  wares  which 
shall  be  assayed  as  aforesaid  may  be  sold  or  exposed  by  any  parson 
without  being  liable  to  any  forfeiture  or  penalty,  notwithstanding  any 
provision  to  the  contrary  in  any  act  now  in  force. 

Sect.  3.  If  any  of  the  gold  wares  which  by  any  statute  now  in  force 
are  not  liable  to  be  assayed  and  marked  shall  nevertheless  be  assayed 
and  marked  as  of  one  of  the  standards  authorised  by  law,  such  wares 
shall  not  by  reason  thereof  be  chargeable  with  the  duty  now  levied 
upon  gold  plate. 

This  section  is  repealed  as  to  gold  wedding  rings  by  18  &  19  Vict. 
0.  60,  s.  2,  post,  p.  919. 

Sect.  4.  Nothing  in  this  act  contained  shall  be  deemed  or  taken  to 
repeal  the  statutes  now  in  force  relating  to  standards  of  gold  wares, . 
or  to  the  marks  for  denoting  the  same,  or  any  of  such  statutes,  but 
the  same,  and  all  the  provisions,  prohibitions,  penalties,  and  forfei- 
tures enacted  thereby  respectively,  shaU  continue  to  be  in  as  fuE  force 
and  effect  as  if  this  act  had  not  passed,  and  shall  be  construed  with  and 
as  forming  part  of  this  act,  save  only  that  in  the  interpretation  thereof 
all  standards  authorised  by  her  Majesty  in  pursuance  of  this  act  shall 
be  deemed  and  taken  to  be  lawfol  standards ;  and  all  gold  vessels, 
plate,  and  manufactures  wrought  in  conformity  with  this  act  shall  be 
deemed  and  taken  to  be  lawfully  wrought  within  the  meaning  of  the 
said  statutes ;  and  all  gold  vessels,  plate,  and  manufactures  duly 
assayed  and  marked  in  conformity  with  this  act,  and  being  of  the 
standard  duly  authorised  in  pursuance  of  the  same,  shall  be  deemed 
and  taken  to  be  lawfully  assayed  and  marked  within  the  meaning  of 
the  same  statutes  respectively. 

Sect.  5.  If  any  assayer  or  other  officer  or  person  employed  by  any 
company  or  corporation  authorised  to  assay  and  mark  gold  vessels, 
plate,  or  manufactures  of  gold  shall  mark  or  permit  or  suffer  to  be 
marked  -any  gold  vessel,  plate,  or  manufacture  of  gold  of  a  lower 
standard,  with  any  die  or  other  instrument  used  by  any  such  company 
or  corporation  for  marking  gold  vessels,  plate,  or  manufactures  of 
gold  of  a  higher  standard,  every  such  company  or  corporation  to 
which  such  assayer  or  officer  shall  belong  or  by  which  such  person 
shall  be  employed  shall  for  every  such  oflfence  forfeit  and  pay  to  her 
Majesty  the  sum  of  20^.,  which  may  be  sued  for  and  recovered  in  such 
and  the  like  manner  as  penalties  recoverable  under  any  act  in  force 
relating  to  stamp  duties  are  to  be  sued  for  and  recovered  by  law ;  and 
every  such  assayer  or  other  officer  or  person  employed  as  aforesaid, 
upon  complaint  or  information  made  thereof  by  any  officer  of  stamp 
duties  to  any  justice  of  the  peace  having  juiisdiction  where  any  such 
offence  shall  be  committed,  upon  the  oath  of  one  or  more  credible 
person  or  persons  (which  oath  such  justice  is  hereby  empowered  and 
required  to  administer),  and  upon  being  convicted  of  such  offence  by 
or  before  such  justice,  shall  be  by  him  forthwith  dismissed  and  dis- 
charged from  his  said  office  and  employment  of  or  in  the  company  or 
corporation  to  or  in  which  he  shall  have  so  belonged  or  been  so  em- 
ployed as  aforesaid,  and  shall  be  incapable  for  ever  afterwards  of 
holding  any  office  or  employment  in  or  under  the  same  or  any  other 
such  company  or  corporation;  and  every  gold  vessel,  plate,  and  manu- 
facture of  gold  of  a  lower  standard  so  marked  as  last  aforesaid  shall 
and  may  be  lawfully  seized  by  any  such  company  or  corporation  other 
than  the  company  or  corporation  to  which  the  offen(fing  officer  or 
person  belongs  or  by  whom  he  is  employed,  and  §hall  be  dealt  with  in 
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like  manner  as  is  provided  with,  respect  to  wares  seized  by  yirtue  of     Chmpowder 
the  provisions  of  the  7  &  8  Viot.  c.  22. 


By  the  18  &  19  Yict.  c.  60,  "An  Act-  for  excepting  gold  wedding  is  &  19  Vict,  c  60. 
rings  from  the  operation  of  the  act  of  the  last  session  relating  to  the 
standard  of  gold  and  silver  wares,  and  from  the  exemptions  contained 
in  other  acts  relating  to  gold  wares,"  it  is  enacted : 

Sect.  1.  From  and  after  the  passing  of  this  act,  gold  wedding  rings  Gold  wedding 
shall  be  assayed  and  marked  in  like  manner  as  gold  plate  not  ex- "i'^^j"^^.?^"^" 
empted  is  required  by  the  statutes  now  in  force  to  be  assayed  and 
marked,  and  all  the  provisions  of  the  statutes  relating  to  the  manu- 
facture or  sale  of  gold  plate  shall  apply  to  gold  wedding  rings,  any- 
thing therein  contained  to  the  contrary  notwithstanding. 

Sect.  2.  The  third  section  of  the  act  17   &  18  Vict.  c.  96,  herein  Sect.  3  of  IT  &  13 
recited,  is  hereby  repealed  so  far  as  the  same  might  affect  gold  wed-  Saied'  '"'  ^^ 
ding  rings. 

Sect.  3.  And  whereas  since  the  coming  into  operation  of  the  said  Certain  com- 
reoited  act  certain  of  the  companies  and  corporations  authorised  to  thorfsod  to  assay 
assay  and  mark  gold  wares  have  assayed  and  marked  divers  gold  rings  and  maAgold 
of  the  standards  required  by  law  before  the  passing  of  the  said  recited  '"ares indemnified, 
act,  and  have  upon  such  assaying  and  marking  by  their  officers  and 
servants  demanded  and  received,  for  the  use  of  her  Majesty,  the  same 
duty  as  was  payable  to  her  Majesty  in  respect  of  the  like  gold  rings 
when  assayed  and  marked  before  the  passing  of  the  said  recited  act : 
and  whereas  doubts  have  been  entertained  whether  such  demands 
and  receipts  of  such,  duty  were  lawful :  be  it  enacted,  that  all  such 
demands  and  receipts  of  such  duty  shall  be  deemed  and  taken  to 
have  been  lawful,  notwithstanding  the  said  recited  act,  and  that  none 
of  the  said  companies  or  corporations,  or  of  their  ofE.cers  or  servants, 
shall  be  liable  to  any  action,  suit,  or  other  proceeding  by  reason  or 
on  account  of  any  such  demand  or  receipt  as  aforesaid. 


[16  Car.  1,  c.  21  ;  46  Geo.  3,  c.  121  ;  54  Geo.  3,  co.  152,  159  ;  3  &  4  Will.  4, 
c.  19,  s.  36  ;  2  &  3  Viot.  c.  47,  .s.  35 ;  23  &  24  Vict.  c.  139 ;  24  &  25 
Vict.  c.  130  ;  25  &  26  Vict.  c.  98.] 

As  to  fireworks,  see  "Fire  Works,"  ante,  p.  545.  Fireworks. 

It  seemeth,  that  erecting  powder  mills,  or  keeping  powder  magazines  Erecting  powder 
near  a  town,  is  a  nuisance  by  the  common  law;  for  which  an  indict-  mills  near  a  town, 
ment  or  information  will  lie.  In  R.  v.  Williams,  {Easter,  12  Will.  3), 
there  was  an  indictment  against  Roger  Williams,  for  keeiDing  four 
hundred  barrels  of  powder  near  the  town  of  Bradford,  and  he  was 
convicted  accordingly.  And,  in  R.  v.  Taylor,  (2  Str.  1167),  the  court 
granted  an  information  against  the  defendant  as  for  a  nuisance,  on 
affidavits  of  his  keeping  great  quantities  of  gunpowder  near  Maldon 
in  Surrey,  to  the  endangering  of  the  church  and  houses  where  he 
Uved.  (Or  rather,  it  should  have  been  expressed,  to  the  endangering 
of  the  lives  of  his  Majesty's  subjects.)     See  tit.  "  Nuisance." 

By  stat.  16  Oar.  1,  c.  21,  all  subjects  may  make  and  sell  gunpowder.  Who  may  make 
and  bring  into  the  kingdom  saltpetre,  brimstone,  or  any  other  material  g™Powder. 
for  the  making  of  it. 

Bj;  stat.  46  Geo.  3,  c.  121,  that  part  of  the  stat.  1  Jac.  2,  c.  8,  which  importation, 
prohibits  the  importation  of  gunpowder,  is  repealed. 

By  54  Geo.  3,  c.  159,  s.  6,  it  is  enacted,  that  it  shall  and  may  be  Places  appointed 
lawful  to  and  for  the  said  lord  high  admiral,  or  three  or  more  of  the  for  breaming 
commissioners  for  executing  the  office  of  lord  high  admiral  aforesaid  andreceivin"'"^ 
for  the  time  being,  and  he  and  they  is  and  are  hereby  authorised  and  gunpowder. 
empowered,  from  time  to  time,  by  order  or  notice  in  writing  under  his 
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Gunpowder. 
64  Geo.  3,  c.  159. 


Penalty. 


In  what  case 


or  their  respective  hand  or  hands,  or  the  hand  of  his  or  their  secretary, 
■  to  prohibit  the  breaming  of  any  ships  or  vessels,  lighters,  barges, 
boats,  or  other  craft,  at  any  place  or  places  on  shore,  where  it  may  to 
them  seem  proper  and  necessary  to  prohibit  the  same,  and  also  to 
order  at  what  place  or  places,  within  or  near  all  or  any  of  such  ports, 
harbonrs,  havens,  roads,  roadsteads,  sounds,  channels,  creeks,  bays, 
and  navigable  rivers  in  this  kingdom  as  aforesaid,  no  private  ships  of 
war,  transports,  or  other  private  or  merchant  ship  or  vessel,  lighter, 
barge,  boat,  or  other  craft,  shaU  come,  or  be  laden  with  or  having  on 
board  thereof  any  quantity  or  quantities  of  gunpowder,  exceeding 
o  lbs.  weight  in  the  whole ;  and  also  to  appoint  fit  and  proper  places, 
either  afloat  or  on  shore,  where  aU  gunpowder,  exceeding  5  lbs. 
weight  in  the  whole,  shall  and  may  be  left  and  deposited,  by  and  from, 
or  taken  and  received  into,  any  such  ships  or  vessels,  lighters,  barges, 
boats,  or  other  craft ;  all  which  orders,  notices,  and  appointments  of 
such  places  shall  be  notified  in  the  "  London  Gazette ;"  and  that  the 
master-general  or  principal  officers  of  his  Majesty's  ordnance,  or  any 
three  of  them  for  the  time  being,  shall  appoint  fit  and  proper  persons 
there,  to  take  in  and  receive,  and  also  to  give  and  deliver  out  all  such 
gunpowder,  and  upon  the  taking  in  thereof  to  give  receipts  for  the 
same,  and  also  to  grant  a  certificate  to  any  such  owner,  master,  or 
other  person,  of  his  having  left  and  deposited  all  such  gunpowder, 
and  having  made  and  signed  a  declaration  in  writing  under  his  hand 
of  his  having  so  done,  and  that  neither  he  nor  any  other  person  or 
persons,  to  his  knowledge  or  belief,  had  any  gunpowder  exceeding  5  lbs. 
weight  in  the  whole,  then  on  board  such  ship  or  vessel,  lighter,  barge, 
boat,  or  other  craft,  as  the  case  may  require ;  which  declaration  every 
such  master,  owner,  or  other  person  is  hereby  required  to  make,  as 
the  case  may  require,  and  for  which  said  certificate  the  sum  of  Is.,  and 
no  more  shall  be  paid ;  and  every  such  person  so  to  be  appointed  as 
aforesaid,  shall  be  accountable  to  the  owner  or  owners  of  all  such 
gunpowder  for  the  same,  and  shall  deliver  the  same  to  such  owner  or 
owners  thereof  upon  demand,  on  being  paid  such  reasonable  sum  of 
money  for  warehouse  room,  in  proportion  to  the  quantity  of  such  gun- 
powder, and  the  time  for  which  the  same  shall  have  been  kept,  as 
shall  be  ascertained  and  fixed  either  by  the  said  lord  high  admiral,  or 
three  or  more  of  the  commissioners  for  executing  the  oflB.ce  of  lord 
high  admiral  aforesaid,  or  by  the  master-general  and  principal  officers 
of  his  Majesty's  ordnance,  or  any  three  or  more  of  them,  by  any  rule, 
order,  or  regulation  to  be  made  in  that  behalf ;  and  that  no  ship  or 
vessel  having,  or  having  had,  any  such  quantity  of  gunpowder  on 
board,  shall  oe  allowed  to  clear  at  any  custom-house  in  any  port 
where  there  shall  be  any  such  place  so  to  be  appointed  as  aforesaid, 
without '  producing  and  leaving  such  certificate,  together  with  the 
christian  and  surname  of  the  pilot  (if  any)  who  piloted  such  ship  or 
vessel  into  such  port,  at  the  custom-house  of  such  port ;  and  all  and 
every  owner,  master,  pilot,  or  other  person  having  the  charge  or  com- 
mand of  any  private  ship  of  war,  transport,  or  other  private  or  mer- 
chant ship  or  vessel,  lighter,  barge,  boat,  or  other  craft,  which  shall 
come,  arrive,  or  be  (except  in  cases  of  stress  of  weather),  within  any  of 
the  distances  so  to  be  specified  as  aforesaid,  having  on  board  thereof 
any  quantity  or  quantities  of  gunpowder  exceeding  5  lbs.  weight  toge- 
ther in  the  whole,  or  which,  having  come  in  under  stress  of  weather, 
shall  not  unship  and  deliver  aU  such  gunpowder  within  the  space  of 
24  hours  next  after  the  ceasing  of  such  weather  (and  thereof  forthwith 
give  notice  at  the  custom-house  to  excuse  the  production  of  such  cer- 
tificate), shall  forfeit  and  pay  the  sum.of  51.  for  each  and  every  5  lbs. 
weight  of  gunpowder  which  shall  be  found,  or  which  shall  have  been 
on  board  any  such  ship  or  vessel,  lighter,  barge,  boat,  or  other  craft, 
within  any  of  the  distances  so  to  be'  specified  as  aforesaid,  and  so  in 
proportion  for  any  greater  or  less  quantity ;  and  every  such  pilot,  who 


shall  wilfully  and  knowingly  offend  in  tlie  premises,  and  stall  be     Ounpowder. 
thereof  lawfully  conTicted,  shall,  for  ever  thereafter,  be  rendered  inca^ 


pable  of  acting  as  a  pilot.  ?^<^^ablf  "'^ 

By  3  &  4  Will.  4,  c.  19.  s.  36,  it  shall  be  lawful  for  every  such  unlawful  quan- 
Thames  police  surveyor,  at  any  time  between  sun-rising  and  sun-  tities  of  gunpow- 
setting,  to  enter  any  ship  or  vessel  (except  his  Majesty's  ships)  in  the  seiz™*^  ^^ 
said  river,  docks,  and  creeks,  and  to  search  the  same  for  unlawful 
quantities  of  gunpowder,  and  also  to  exercise  the  same  powers   of 
seizing,  removing  to  proper  places,  and  detaining  all  such  unlawful 
quantities  of  gunpowder  found  on  board  any  such  ship  or  vessel,  and 
the  barrels  or  other  packages  in  which  such  gunpowder  shall  be,  as 
are  given  to  persons  searching  for  unlawful  quantities  of  gunpowder, 
under  a  warrant  of  a  justice,  by  virtue  of  the  12  Geo.  3,  c.  61. 

By  the  "  Metropolitan  Police  Act,"  (2  &  3  Vict.  c.  47,  s.  35),  superin-  Seizure  by  poUoe. 
tendents  or  inspectors  of  the  metropolitan  police  force,  with  constables, 
may,  at  any  time  between  sunrise  and  sunset,  enter  any  ship,  boat,  or 
vessel  (except  her  Majesty's  ships),  in  the  river,  docks,  &c.,  to  search 
for  and  seize  unlawful  quantities  of  gunpowder. 

The  23  &  24  Vict.  c.  139,  _"  An  Act  to  amend  the  law  concerning  the  ^3  &  24  vict.  c.  lao. 
making,  keeping,  and  carriage  of  gunpowder  and  compositions  of  an 
explosive  nature,  and  concerning  the  manufacture,  sale,  and  use  of 
fireworks,"  by  sect.  1  repeals  the  9  &  10  Will.  3,  c.  7,  and  12  Geo.  3, 
0.  61,  except  as  to  any  oflfence  theretofore  committed  against  the  same, 
and  any  penalty  theretofore  incurred,  which  oflfence  shall  be  dealt 
with  and  punished  and  such  penalty  recovered  as  if  this  act  had  not 
been  passed. 

Sect.  2.  The  following  regulations  shall  be  observed  with  regard  to  ^^^*'™^  ^ '° 
the  manufacture  and  keeping  of  gunpowder ;  (that  is  to  say),  keeptog  of  gun- 

No  such  manufacture  shall  be  carried  on  except  in  mills  and  other  powder, 
places  lawfully  used  for  such  manufacture  at  the  time  of  the 
commencement  of  this  act,  or  in  places  licensed  for  that  pur- 
pose as  hereinafter  mentioned : 
The  quantity  of  gunpowder  or  materials  to  be  made  into  gun- 
powder to  be  at  one  time  under  any  single  pair  of  mill  stones, 
or  rollers,  or  runners,  shall  not  exceed  50  lbs.  as  respects 
sporting  and  government  powder,  and  60  lbs.  as  respects  all 
inferior  powders,  and  every  incorporating  mill  or  group  of 
incorporating  miUs  shall  be  provided  with  a  charge  house  for 
the  store  of  mill  charges  properly  constructed  of  stone  or 
brick,  and  situate  at  a  safe  and  suitable  distance  from  each 
incorporating  mill  or  group  of  incorporating  mills  : 
The  quantity  of  gunpowdei?  to  be  subjected  to  pressure  at  one 

time  in  any  presshouse  shall  not  exceed  10  cwt. : 
The  quantity  of  gunpowder  to  be  corned  or  granulated  at  one 
time  in  any  corning  or  granulating  house  shall  not  exceed 
12  cwt. : 
The  quantity  of  gunpowder  to  be  dried  at  one  time  in  one  stove 
or  place  used  for  the  drying  of  gunpowder  shall  not  exceed 
50  cwt. 
The  respective  quantities  to  be  at  any  one  time  in  any  press- 
house,  or  corning  or  granulating  house,  shall  not  exceed 
twice  the  respective  quantities  hereby  allowed  to  be  subjected 
to  pressure,  and  to  be  corned  or  gx'anulated  at  one  time ;  and 
the  quantity  to  be  at  any  one  time  in  any  drying  house  or 
dusting  house  shall  not  be  more  than  is  necessary  for  the 
immediate  supply  and  work  of  such  house  ;  and  for  the  pur- 
poses of  this  provision  any  building  used  with  any  such  press- 
house,  corning  or  granulating  house,  drying  house,  or  dust- 
ing house,  shall  be  deemed  part  thereof,  save  onily  magazines 
constructed  with  stone  or  bnck,  and  situate  40  yards  at  least 
from  every  such  presshouse  or  other  house  as  aforesaid  (here- 


922  ffiunpototet- 

Gunpowder.  inafler  distinguislied  as  expense  magazines),  and  save  only 

the  stove  in  -wliicli  the  powder  which  has  been  dried  may  be 
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Every  person  keeping  or  using  any  miU  for  the  making  of  gun- 
powder shall  have  (in  addition  to  the  expense  magazines)  a 
good  and  sufficient  magazine  or  magazines  at  least  140  yards 
distant  from  the  miU  or  mills  and  every  presshouse  and  other 
house  or  place  used  for  or  in  the  maldng  of  gunpowder,  for 
the  receiving  and  safely  keeping  of  all  gunpowder  made  at 
such  mill  or  mills,  as  soon  as  such  gunpowder  can  from  time 
to  time  be  conveniently  removed  to  such  magazine  or  maga- 
zines, such  magazine  or  magazines  to  be  well  and  substan- 
tially built  with  brick  or  stone,  and  situate  in  such  place  as 
may  have  been  lawfully  used  or  duly  licensed  by  justices 
before  the  commencement  of  this  act  or  may  be  licensed  as 
hereinafter  mentioned,  which  magazine  or  magazines  is 
and  are  hereinafter  distinguished  as  a  store  magazine  or 
"  magazines : 
Every  maker  of  gunpowder  shall  with  all  due  diligence  cause  aU 
finished  gunpowder  made  at  his  mill  or  mills  to  be  removed 
accordingly  from  such  mill  or  mills  and  the  other  places  used 
by  him  for  or  in  the  manufacture  of  gunpowder,  or  any 
magazine  or  storehouses  used  therewith,  to  the  said  store 
magazine  or  magazines  required  by  this  enactment  to  be 
distant  140  yards  as  aforesaid : 
Every  maker  of  gunpowder  shall  cause  to  be  erected  or  provided 
good  and  sufficient  thunder  rods  or  lightning  conductors  in 
connexion  with  every  store  magazine  where  gunpowder  is 
kept  by  him  for  the  protection  of  such  magazine  from  the 
effects  of  lightning. 
Power  to  secre-  Sect.  3.  Provided  always,  that  at  any  time  after  the  passing  of  this 

tary  ofstate,  on     act  it  shall  be  competent  to  the  owner  or  lessee  or  occupier  of  any 
appUcation,  and     oxpenso  magazine  or  any  store  magazine  which  shall  have  been  erected 
shown,  to  sanction  before  the  commencement  of  this  act,  and  shall  be  situate  within  the 
the  contiiiuance  or  presoribed  distance  of  40  yards  or  140  yards,  and  also  to  any  owner, 
any^magaztoe        lessee,  or  occupier  of  any  mill  or  other  place  lawfully  used  for  the 
within  the  pre-      manufacture  of  gunpowder  before  the  commencement  of  this  act,  who 
scribed  distance,     jg  (desirous  to  construct  any  expense  magazine  or  store  magazine  in  or 
in   connexion  with  such  mill  or  other  place  within  such  prescribed 
distance,  to  present  a  memorial  to  one  of  her  Majesty's  principal  secre- 
taries of  state,  setting  forth  that  it  is  not  necessary  or  required  for  the 
public  safety,  or  that  from  the  nature  of  the  ground  or  other  sufficient 
causes  it  is  not  jjracticable  or  expedient,  to  remove  such  magazine  to 
the  prescribed  distance,  or  to  erect   such  intended  magazine  at  or 
beyond  such  prescribed  distance,  and  thereupon  the  said  secretary  of 
state  shall  refer  the  matter  of  such  memorial  to  such  person  as  he  may 
think  fit,  to  report  thereon,  and  such  person  shall,  as  soon  as  practi- 
cable thereafter,  examine  the  magazine  or  the  site  of  the  intended 
magazine  to  which  the  memorial  refers,  and  the  surrounding  ground, 
and  shall  make  a  report  in  writing  thereon  to  the  said  secretary  of 
state,  who  shall  transmit  a  copy  thereof  to  the  applicant ;  and  if  on 
consideration  of  the  whole  matter,  and  any  observations  and  explana- 
tions thereupon  by  the  applicant,  and  on  such  further  information,  if 
any,  as  the  said  secretary  of  state  may  require,  he  shall  be  satisfied 
that  it  is  not  necessary  for  the  public  safety,  or  is  impracticable  or 
inexpedient,  to  remove  such  magazine  to  or  beyond  the  prescribed 
distance,  or  to  erect  the  intended  magazine  at  or  beyond  the  pre- 
scribed distance,  and  shall  approve  the  site  proposed  for  the  same,  he 
shall  certify  the  same  in  writing  under  his  hand,  and  deliver  such 
certificate  to  the  said  owner,  lessee,  or  occupier,  and  thereupon  the 
magazine  to  which  such  certificate  applies,  or  a  magazine  erected  on 
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the  site  so  approved,  (as  tte  case  may  bo,)  shall  for  all  purposes  be  Gunpowder. 
deemed  to  be  at  the  prescribed  distance ;  and  if  the  said  secretary  of  l.,,,,.-^~t — 'ZT 
state  shall  not  be  satisfied  that  any  existing  magazine  to  which  the 
memorial  refers  ought  to  remain,  he  shall  by  wriimg  under  his  hand 
order  the  said  magazine  to  be  removed  within  a  period  to  be  therein 
limited,  and  such  order  shall  be  notified  to  the  applicant  or  to  the 
occupier  of  the  magazine  to  which  the  order  relates :  Provided  also, 
that  the  use  and  the  continuance  of  any  magazine  as  to  which  such 
application  is  made  to  the  said  secretary  of  state  shall  be  deemed  to  be 
lawful  during  the  pendency  of  such  application,  and  until  the  expira- 
tion of  the  time  mentioned  in  the  order  for  its  removal. 

Sect.  4.  All  gunpowder  made  in  any  place  where  under  this  act  it  is  Penalties  for 
not  lawful  to  make  gunpowder,  and  all  gunpowder  in  any  miU,  press-  S?g!lnpow<iei°'''' 
house,  corning  house,  drying  house,  dusting  house,  or  other  place,  contrary  to  this 
exceeding  the  quantity  which  for  the  time  being  may  lawfully  be  *<=*■ 
therein,  shall  be  forfeited;  and  every  person  making  or  causing  to  be 
made  any  gunpowder  contrary  to  this  act,  or  keeping  or  causing  to  be 
kept  in  any  such  mill  or  place  any  gunpowder  contrary  to  the  provi- 
sions hereinbefore  contained,  shall  for  so  doing,  in  addition  to  such 
forfeiture  as  aforesaid,  forfeit  for  every  such  offence  any  sum  not  ex- 
ceeding 2s.  for  every  pound  of  gunpowder  so  forfeited : 

Every  person  making  gunpowder  without  having  such  store  maga- 
zine or  magazines  140  yards  distant  from  any  mill  and  every  other 
place  used  by  him  for  or  in  the  manufacture  of  gunpowder,  shall  for- 
feit any  sum  not  exceeding  251.  for  every  month  during  which 
such  person  makes  gunpowder  without  having  such  magazine  or 
magazines : 

And  every  person  making  gunpowder  who  wUfully  neglects  or  delays 
removing  with  due  diligence  the  finished  gunpowder  made  at  his  mill 
or  mills  and  the  other  places  used  by  him  for  or  in  the  manufacture  of 
gunpowder  from  thence  or  from  the  magazines  or  storehouses  used 
therewith  to  the  store  magazine  or  magazines  distant  as  aforesaid,  shall 
forfeit  for  every  day  during  which  such  offence  continues  any  sum  not 
exceeding  51. 

Sect  5.  No  maker  of  gunpowder  shall  keep  or  permit  to  bo  kejit  any  No  cliarcoal  to  bo 
charcoal  within  20  yards  of  any  mill  or  other  engine  for  making  gun-  ^^^^^''^^^5  of 
powder,  or  of  any  presshouso,  or  drying,  corning,  or  dusting  house,  any  mill,  &c. 
or  other  place  used  in  or  for  the  making  of  gunpowder,  or  any  maga- 
zine or  storehouse  thereto  belonging ;  and  any  maker  of  gunpowder 
who  acts  contrary  to  this  enactment  shall  forfeit  any  sum  not  exceed- 
ing 51.,  or,  where  such  charcoal  is  so  kept  for  a  longer  period  than  a 
week,  any  sum  not  exceeding  51,  for  every  week  during  which  such 
charcoal  is  so  kept. 

Sect.  6.  The  following  regulations  shall  be  observed  with  regard  to  negulations  as  to 
the  manufacture  of  loaded  percussion  caps,  and  the  manufacture  ioaij^^™"fussion 
and  keeping  of  ammunition,  fireworks,  fulminating  mercury,  or  any  caps  and  the 

other  preparation  or  composition  of  an  explosive  nature :  (that  is  to  maldng  and  kecp- 
\  '^  ^  mgofammuni- 

<y  ,  .  „      tion,  &c. 

No  such  manufacture  shall  be  carried  on  without  such  licence  for 
that  purpose  as  hereinafter  mentioned,  or  within  the  respective 
distances  hereinafter  mentioned,  and  set  opposite  to  the  descrip- 
tions of  the  respective  articles  ;  (that  is  to  say,) 

Percussion  caps      .  ■  .50  yards. 

Ammunition  .  .  .       100  yards, 

Fireworks  .  ■  .  .50  yards, 

Fulminating    mercury    or   other] 

preparation  or  composition  of  >     100  yards, 
equally  explosive  power  . ) 

from  any  dwelling  house  or  any  building  in  which  persons  not 
connected  with  the  same  manufacture  are,  employed  : 
No  such  articles  as  aforesaid,  except  percussion  caps,  exceeding  the 
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respective  quantities  hereinafter  mentioned  and  set  opposite  to  the 
descriptions  of  the  respective  articles,  (that  is  to  say,) 

AnmiTinition  containing  5  pounds  of  gunpowder. 

Fireworks  containing  10  pounds  of  explosive  compound, 

Fulminating  mercury  or  other  pre-  ^  1  oz.  dry,  or  8  oz. 
paration  or  composition  of  equally  >  mixed  with  25  per 
explosive  power    .  .  .  )        cent,  of  water, 

shall  he  kept  in  any  place  not  licensed  for  that  purpose  as  herein- 
after mentioned,  and  no  such  articles  shall  be  kept  in  any  place  so 
licensed  in  excess  of  the  respective  quantities  specified  ia  the 
licence  in  that  behalf: 

The  operation  of  mixing  the  composition  for  percussion  caps  shall  he 
performed  in  a  building  situate  at  a  distance  not  less  than  20  yards 
from  any  other  workshop,  and  no  greater  quantity  than  5  pounds 
of  cap  composition  shall  at  any  one  time  be  in  the  building  where 
the  operation  of  mixing  is  performed : 

No  fulminating  mercury,  except  that  which  is  being  used  in  the 
actual  preparation  of  the  cap  composition,  shall  be  kept  in  any 
building  where  the  operation  of  preparing  such  composition  is 
performed,  without  being  mixed  with  at  least  20  per  cent,  of 
water : 

The  operation  of  loading  percussion  caps  shall  be  performed  in  a 
building  where  no  other  explosive  material  than  that  employed  in 
loading  percussion  caps  is  used  or  kept,  and  no  greater  quantity 
than  24  oz.  of  cap  composition  shall  at  any  one  time  be  in  the  build- 
ing where  the  operation  of  loading  is  performed : 

The  operation  of  filling  or  charging  cartridges  shall  be  performed  in 
a  building  situate  at  a  distance  not  less  than  20  yards  from  the 
other  workshops  connected  with  the  manufacture ;  and  no  greater 
quantity  than  50  lbs.  of  gunpowder,  either  loose  or  made  up  into 
cartridges,  or  what  is  equivalent,  as  regards  explosive  power,  to 
50  lbs.  of  gunpowder,  (if  other  explosive  materials  be  used,)  shall 
at  any  one  time  be  in  any  workshop  connected  with  the  manu- 
.  facture : 

The  operation  of  charging  or  fiUing  fireworks  with  explosive  mate- 
rials shall  be  performed  in  a  building  situate  at  a  distance  not 
less  than  20  yards  from  the  other  workshops  connected  with  the 
manufactiore ;  and  no  greater  quantity  of  the  ordinary  explosive 
composition  used  in  the  manufacture  of  fireworks  than  30  lbs., 
whether  loose  or  made  up,  or  what  is  equivalent,  as  regards  ex- 
plosive power,  to  30  lbs.  of  the  ordinary  gunpowder,  shall  at  any 
one  time  be  in  any  building  where  the  operation  of  fiUing  or 
charging  is  performed : 

The  manufacture  of  such  fireworks  as  contain  detonating  compo- 
sition, or  composition  which  is  more  easily  ignited  by  percussion 
or  friction  than  ordinary  gunpowder,  shall  be  conducted  in  a 
building  or  buildings  situate  at  a  distance  not  less  than  30  yards 
from  the  other  workshops,  and  no  greater  quantity  than 
10  lbs.  of  such  composition  shall  at  any  one  time.be  in  any 
building : 

Every  person  keeping  or  using  any  factory  for  the  making  of  am- 
munition or  fireworks  shall  have,  at  a  distance  of  not  less  than 
50  yards  from  any  workshop  connected  with  the  manufacture,  a 
magazine  or  magazines,  built  with  brick  or  stone,  for  the  receiv- 
ing and  safely  keeping  the  gunpowder  or  other  explosive  materials 
used  in  the  manufacture,  and  the  cartridges  or  fireworks  (as  the 
case  may  be)  made  at  such  factory. 

feect.  7.  AH  loaded  percussion  caps  made,  and  all  ammunition,  fire- 
works, fulminating  mercuryj  or  other  explosive  preparations  or  com- 
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positions  made  or  kept,  in  any  place  -where  under  this  act  it  is  not     Gunpowder. 

lawful  to  make  percussion  caps,  or  to  make  or  (as  the  case  may  be) : 

keep  ammunition,  fireworks,  fulminating  mercury,  or  other  explosiye  ^^ * 24yict.  c.  139. 
preparations  or  compositions,  and  any  (quantity  of  ammunition,  fire-  keS?5°mmuni- 
works,  fulminating  mercury  or  composition  kept  in  any  place  where  tion,  &o.,  contrary 
under  this  act  it  may  be  lawful  to  keep  such  ammunition,  fireworks,  *"  ""'^  '"^'• 
fulminating  mercury,  or  other  explosive  preparation  or  composition, 
exceeding  the  quantity  which  may  be  lawfully  kept  there,  shall  be 
forfeited ;  and  every  person  making  or  causing  to  be  made  percussion 
caps,  or  making  or  keeping  or  causing  to  be  made  or  kept  ammunition, 
fireworks,  fulminating  mercury,  or  other   explosive  preparation  or 
composition,  contrary  to  this  act,  shall  for  so  doing,  in  addition  to  such 
forfeiture  as  aforesaid,  forfeit  for  every  such  ofience  any  sum  not  ex- 
ceeding 10?. 

Sects.  8   &  9  relate  to  fireworks,  and  will  be  found  under  that 
title. 

Sect.  10.  It  shall  be  lawful  for  the  justices  of  the  peace  for  each  Justices  to  Uoonso 
county  or  other  division,  at  their  general  quarter  sessions,  upon  ap-  aMkeerrfM  mu? 
plication  made  to  them  by  any  person,  from  time  to  time  to  license  the  powder." 
erecting  or  having  new  mills  for  making  gunpowder,  with  proper 
presshouses  and  other  houses  and  places  to  be  used  for  or  in  the 
making  of  gunpowder,  and  magazines   near  thereto,   and  also  the 
erecting  or  having  magazines  for  keeping  unlimited  quantities  of  gun- 
powder in  such  respective  places,  not  being  within  London  or  West- 
minster, or  any  other  limits  hereinafter  described,  as  may  appear  to 
them  proper. 

Sect.  11.  It  shall  be  lawful  for  the  justices  of  the  peace  for  each  Justices  to  license 
county  or  other  division,  at  their  general  quarter  sessions  (o),  or  for  foJSId  percussion 
the  council  of  any  borough,  upon  application  made  to  them  by  any  caps  and  making 
person,  from  time  to  time  to  license  places  for  the  making  of  loaded  ™'l  keeping 
percussion  caps,  and  for  the  making   and  keeping  respectively  of  *"'""""  °°'    "■ 
ammunition,  fireworks,  fulminating  mercury,  or  other  explosive  pre- 
parations or  compositions,  and  to  determine  the  quantities  of  such 
articles  respectively  to  be  kept  in  any  place  so  Kcensed,  and  to  grant 
licences  to  persons  to  sell  fireworks. 

Sect.  12.  Provided  always,  that  every  person  making  any  application  Notice  of  inten- 
for  any  such  licence  as  aforesaid  shall  give  notice  in  writing  of  the  *?™  *°  ^PP'y  f°'" 
intention  to  make  the  same,  as  also  of  the  place  or  places  proposed  for  g\yen  14  days 
the  purposes  aforesaid  respectively,  14  days  before  making  it,  as  here-  before, 
inafter  mentioned ;  (that  is  to  say,)  such  notice  shall  be  given,  where 
application  is  m.ade  in  England,  to  an  overseer  or  churchwarden  of  the 
parish  or  place  in  which  it  is  proposed  to  erect  or  make  any  such  new 
mill,  with  such  houses  and  places  as  aforesaid,  or  any  such  magazine, 
or  to  make  or  use  any  building  or  place  for  any  of  the  purposes  afore- 
said, or  of  an  adjoining  parish,  if  the  place  be  extra-parochial,  and 
have  no  overseer ;  and  where  the  application  is  made  in  Scotland,  to 
the  schoolmaster  of  the  parish,  or  if  there  be  no  such  schoolmaster,  to 
the  session  clerk ;  and  where  the  application  is  made  in  Ireland,  to  the 
clerk  of  the  union  within  which  the  parish  is  included ;  and  such  ap- 
plicant shall  also  in  every  such  case  cause  the  like  notice  to  be  affixed 
on  the  outside  of  the  door  or  of  the  wall  near  the  door  of  every  church 
and  chapel  in  such  parish  or  place,  (including  places  of  pubHo  worship 
not  belonging  to  the  established  church,)  previously  to  the  commence- 
ment of  divine  service  on  a  Sunday  10  days  at  least  before  the  making 
of  such  application. 

Sect.  13.  The  justices  (a)  licensing  the  erecting  or  having  of  any  new  Justices  may 
mills  and  other  places  to  be  used  for  or  in  making  gunpowder,  or  any  ™n^iy„„^i'^^„ 

{a)  How  by  24  &  25  Vict.  c.  139,  s.  3,  the  licences  are  to  be  granted  hy 
Justices  in  petty  sessions. 
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In  case  of  refusal 
of  licence,  tbe 
applicant  may 
memorialise 
secretary  of  state, 
■wbo  sball  have 
power,  notwitb- 
Btanding  sucb 
refusal,  to  grant 
the  licence. 


0  wners  of  mills 
may  make  rules 
for  their  servants 
and  workmen  for 
preventing  acci- 
dents. 


Penalty  for  doing 
any  act  in  any 
mill,  &c.  tending 
to  cause  explo- 
sion. 


magazine  near  thereto,  or  any  magazine  for  keeping  unlimited  quan- 
tities of  gunpowder,  and  the  justices  or  council  licensing  any  place 
for  the  making  of  loaded  percussion  caps,  or  for  the  making  or  keeping 
of  ammunition,  fireworks,  fulminating  mercury,  or  any  other  explosive 
preparation  or  composition,  may,  if  they  see  fit,  grant  their  licence 
conditionally  upon  such  precautionary  laeasures  being  taken  and  main- 
tained with  regard  to  the  structural  arrangements  of  every  such 
mill,  magaziae,  or  place,  the  erection  of  mounds,'  or  screens  to 
separate  the  same  from  any  inhabited  house,  and  otherwise,  as  they 
may  deem  proper  for  diminishing  the  risk  of  danger  to  life  by  ex- 
plosions. 

Sect.  14.  If,  on  any  application  for  the  licensing  of  any  new  rniH  or 
other  place  to  be  used  for  or  in  making  gunpowder,  or  any  magazine 
near  thereto,  or  any  magazine  for  keeping  unlimited  quantities  of 
gunpowder,  the  justices  shall  refuse  the  licence,  or  grant  the  same 
only  on  conditions  with  which  the  applicant  shall  be  dissatisfied,  they 
shall,  if  so  required  by  the  ajiplicant,  certify  such  refusal  or  conditions, 
and  the  grounds  thereof,  in  writing,  to  be  signed  by  the  chairman  pre- 
siding at  the  hearing,  and  shall  deliver  the  certificate  to  the  applicant, 
who  may  thereupon,  within  10  days  from  the  time  of  the  delivery 
thereof,  transmit  the  same  to  one  of  her  Majesty's  principal  secretaries 
of  state,  together  with  a  memorial  praying  that,  notwithstanding  such 
refusal,  the  licence  may  be  granted,  or  that  such  conditions  may  not 
be  imposed,  or  may  be  altered  or  modified  in  such  manner  and  to  such 
extent  as  shall  be  set  forth  in  such  memorial ;  and  it  shall  be  lawful 
for  the  said  secretary  of  state,  if  he  shall  so  think  fit,  on  consideration 
of  such  memorial  and  certificate,  and  if  he  shall  think  it  necessary  or 
desirable,  after  due  inquiry  from  and  a  report  by  such  person  as  he 
may  appoint  for  that  purpose,  to  grant  the  licence  prayed  for,  either 
absolutely  or  with  such  conditions  as  he  shall  think  fit,  or  to  alter  or 
modify  the  conditions  imposed  by  the  justices ;  and  the  licence 
so  granted,  or  altered  and  modified,  as  the  case  may  be,  certified 
under  the  hand  of  the  said  secretary  of  state,  shall  be  to  all 
intents  as  valid  and  effectual  as  if  made  and  granted  by  the  said 
justices. 

Sect.  15.  It  shall  be  lawful  for  the  owner  or  occupier  of  any  mill, 
magazine,  or  place  in  which  gunpowder,  ammunition,  fii-eworks,  ful- 
minating mercury,  or  any  other  explosive  preparation  or  composition 
is  manufactured  or  kept,  or  loaded  percussion  caps  are  manufactured, 
from  time  to  time  to  make  such  rules  as  he  may  think  fit  for  the  pur- 
pose of  regulating  the  conduct  of  his  servants  and  workmen  employed 
in  such  mill,  magazine,  or  place,  so  as  to  prevent  as  far  as  may  be 
accidents  by  explosion,  and  from  time  to  time  to  alter  or  rescind  any 
such  rules,  and  make  others,  provided  such  rules  be  not  repugnant 
to  the  laws  of  that  part  of  the  tJnited  Kingdom  where  the  same  are  to 
have  effect,  or  to  the  provisions  of  this  act ;  and  such  rules  shall  be 
signed  by  such  owner  or  occupier,  and  a  copy  thereof  shall  be  given  to 
every  servant  or  workman  employed  in  such  mill,  magazine,  or  place, 
who  may  be  affected  thereby,  and  shall  be  afiixed  in  the  mill,  maga- 
zine, or  place  to  which  the  same  relate. 

Sect.  16.  Any  servant  or  workman  of  any  owner  or  occupier  of  any 
mill,  magazine,  or  place  in  which  gunpowder,  ammunition,  fireworks, 
fulminating  mercury,  or  any  other  explosive  preparation  or  com- 
position is  manufactured  or  kept,  or  loaded  percussion  caps  are 
manufactured,  who  violates  the  rules  made  as  aforesaid,  and  any  such 
servant  or  workman,  or  any  other  person,  who  does,  or  attempts  to  do 
any  act  in,  to,  or  about  such  mill,  magazine,  or  place  tending  to  cause 
explosion,  or  who  brings  into  such  mill,  magazine,  or  place  any  thing 
tending  to  cause  explosion,  shall  for  every  such  offence  be  subject  to  a 
penalty  not  exceeding  51.,  on  summary  conviction  before  any  justice 
of  the  peace,  or  in  Scotland  before  any  sheriff,  justice  of  the  peace,  or 
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magistrate ;  and  any  such  servant  or  workman  as  aforesaid,  or  other     Ounpowder. 
person  so  acting,  may  be  apprehended  'without  a  warrant  by  any  peace 


officer  or  other  officer  of  the  law,  or  the  owner  or  occupier  of  such  ^^  *  ^4  vict.  c.  139, 
mill,  magazine,  or  place,  or  his  servant,  or  by  any  other  person  autJio- 
rised  by  such  owner  or  occupier,  or  his  agent  or  manager,  and  removed 
from  the  mill  or  other  premises,  and  may  be  conveyed  with  all  con- 
venient dispatch  before  some  justice,  or  in  Scotland  before  any  sheriflf, 
justice,  or  magisti-ate,  and  such  justice,  sheriff,  or  magistrate  shall 
proceed  with  all  convenient  dispatch  to  the  hearing  and  determining 
of  the  complaint  against  the  offender. 

Sect.  17.  It  shallbe  lawful  for  one  of  her  Majesty's  principal  secre-  Socretai-y  of  stato 
taries  of  state  to  authorise,  from  time  to  time,  such  person  as  he  may  ™Lt't*fn°i^\t,e^t 

„ ,   J      •  A  J  •  m  •  1  ■  I  ■   1    ps^sjiis  to  inspect 

see  nt  to  inspect  and  examine  any  mill,  magazine,  or  place  m  which  miUs,  die. 
gunpowder,  ammunition,  fireworks,  fulminating  mercury,  or  any 
other  explosive  preparation  or  composition  is  manufactured  or  kept,  or 
supposed  to  be  manufactured  or  kept,  or  loaded  percussion  caps  are 
made  or  supposed  so  to  be,  in  order  to  see  whether  or  not  the  regu- 
lations of  this  act  concerning  the  manufacture  and  keeping  of  gun- 
powder, and  such  other  matters  as  aforesaid,  and  concerning  the 
making  of  loaded  percussion  caps,  are  complied  with,  and  to  report  to 
such  secretary  of  state  thereon ;  and  every  person  so  authorised  shall 
have  authority  to  enter,  inspect,  and  examine  any  such  mill, 
magazine,  or  place,  at  all  reasonable  times  in  the  daytime,  without 
any  previous  notice  for  that  purpose,  and  the  owner  or  occupier  of 
every  such  mill,  magazine,  or  place  is  hereby  required  to  furnish  the 
means  necessary  for  such  entry,  inspection,  and  examination  : 

Any  owner  or  occupier  of  any  mill,  magazine,  or  place  which  any  Penalty  for 
such  person  authorised  by  the  secretary  of  state  is  empowered  oiistructmg  in- 
to enter,  inspect,  and  examine,  who  refuses  or  neglects  to  furnish 
to  such  person  the  means  necessary  for  making  his  entry,  inspec- 
tion, and  examination,  and  every  person  who  wilfully  obstructs  any 
such  person  in  the  execution  of  his  powers,  shall  for  every  such  offence 
forfeit  ol. 

Sect.  18.  No  person  shall  have  or  keep  at  one  time,  being  a  dealer  Limitation  of 
in  gunpowder,  or  manufacturer  of  cartridges,  fireworks,  or  rockets,  2"*  ^'''T  b' ^°'t 
more  than  200  lbs.  of  gunpowder,  and,  not  being  such  dealer  or  manu-  by'persons  oVhar 
facturer,  more  than  50  lbs.  of  gunpowder,  in  any  house,  mill,  maga-  than  manufao- 
zine,  storehouse,  warehouse,  shop,  cellar,  yard,  wharf  or  other  building  *"''^''^- 
or  place,  (and  for  the  purpose  of  this  enactment  all  buildings  and  places 
adjoining  to  each  other,  and  occupied  together,  shall  be  deemed  one 
house  or  place,)  or  on  any  river  or  other  water,  (except  in  carriages 
loading  or  unloading  or  passing  on  the  land,  or  in  ships,  boats,  or 
vessels,  loading  or  unloading,  or  passing  on  any  river  or  other  water, 
or  detained  there  by  the  tide  or  bad  weather,)  within  the  following 
limits,  being  the  limits  within  which  gunpowder  mills  or  magazines 
may  not  be  licensed  under  this  act ;  (that  is  to  say,)  within  the  city  of 
London  or  Westminster,  or  within  3  miles  of  either  of  them ;  or  within 
any  borough  or  market  town,  or  1  mile  of  the  same ;  or  within  2  miles 
of  any  palace  or  house  of  residence  of  her  Majesty,  her  heirs  or  suc- 
cessors ;  or  within  2  miles  of  any  gunpowder  magazine  belonging  to 
the  crown ;  or  within  half  a  mile  of  any  parish  church ;  or  m  any 
place  beyond  the  limits  aforesaid,  except  in  mills  or  other  places  which 
at  the  commencement  of  this  act  shall  be  lawfully  used  for  the  making 
of  gunpowder,  and  the  magazines,  storehouses,  and  offices  near  and 
belonging  thereto,  and  ia  the  magazines  in  which  greater  or  unlimited 
quantities  of  gunpowder  may  be  lawfully  kept  at  the  commencement 
of  this  act,  and  in  the  places  where  it  shall  be  lawful  to  make  gun- 
powder, or  to  keep  greater  or  unlimited  quantities  of  gunpowder,  under 
the  provisions  of  this  act ;  and  all  gunpowder  kept  beyond  the  quantity 
hereby  allowed,  and  the  barrels  or  receptacles  in  whicfi.  such  gun- 
powder shall  be  kept,  shall  be  forfeited,  and  any  person  keeping 
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Oimpou'der.     tte  same  shall  for  every  sucli  oflfence  forfeit  not  exceeding  28.  for  every 
•  pound  of  gunpowder  kept  beyond  the  allo-wed  quantity  (a). 


23&24Viot.  c.  139.  Sect.  19.  It  shall  be  lawful  for  any  person  to  keep,  exclusively  for 
Gunpowder  may  the  use  of  any  mine,  quarry,  or  colliery,  any  quantity  of  gunpowder 
under'certai"'°^^'  ^'^^  exceeding  300  lbs.  weight  at  any  one  time  in  any  magazine  or 
conditions.  warehouse,  so  as  such  magazine  or  warehouse  be  within  200  yards  of 

such  mine,  quarry,  or  colSery,  and  (unless  erected  and  used  for  this 
purpose  before  the  passing  of  this  act)  be  not  within  200  yards  from 
any  inhabited  house,  without  the  consent  in  writing  of  the  occupier  of 
such  house ;  and  it  shall  be  also  lawful  for  any  person  to  keep,  exclu- 
sively for  the  use  of  one  or  more  mine,  quarry,  or  coUiery,  mines, 
C[uarries,  or  collieries,  any  greater  quantity  of  gunpowder  not  exceed- 
ing 4000  lbs.  at  any  one  time  in  any  magazine,  so  as  such  magazine  be 
well  and  substantially  built  of  brick  or  stone,  and  save  where  continued 
or  erected  under  a  certificate  of  the  secretary  of  state  as  hereinafter 
mentioned,  be  within  200  yards  of  the  respective  mine,  quarry,  or 
colliery,  or  one  of  the  mines,  quarries,  or  collieries,  for  the  use  of  which 
such  gunpowder  is  kept,  and  not  within  any  of  the  limits  hereinbefore 
particularly  described,  and  not  within  200  yards  from  any  inhabited 
house,  without  the  consent  in  writing  of  the  occupier  of  such  house : 
Provided  .always,  that  the  owners,  lessees,  or  occupiers  of  any  mine, 
quarry,  or  colliery,  having  for  the  use  thereof  a  magazine  not  situated 
as  prescribed  by  this  enactment,  or  being  desirous  of  erecting  a  maga- 
zine not  so  situated,  may  make  application  by  memorial  to  one  of  her 
Majesty's  principal  secretaries  of  state,  in  the  like  maimer  and  for  the 
like  causes  as  hereinbefore  provided  in  relation  to  the  continuance  or 
erection  of  an  expense  magazine  or  store  magazine  within  the  prescribed 
distance,  and  the  secretary  of  state  may,  by  his  certificate,  authorise 
the  continuance  or  erection  of  the  magazine  to  which  the  application 
relates,  either  absolutely  or  conditionally  on  such  precautiofiary  mea- 
sures being  taken  and  maintained  as  he  may  deem  proper. 
Not  more  than  Sect.  20.  No  person  shall  have  or  convey  at  one  time  more  than  30 

thirty  barrels  by  barrels  of  gunpowder  in  any  waggon,  cart,  or  other  carriage  by  land, 
hundred  hy'water,  except  in  a  van  specially  constructed  for  that  purpose,  enclosed  on 
to  bo  conveyed  .it  every  side  with  wood,  and  then  not  more  than  40  barrels,  and  unless 
one  time.  g^jjj^  carriage  form  part  of  a  railway  train,  and  then  not  more  than 

100  barrels  m  any  carriage  forming  part  of  such  train ;  and  no  person 
shall  have  or  convey  at  one  time,  within  the  United  Kingdom,  more 
than  500  barrels  of  gunpowder  in  any  barge,^  boat,  or  other  vessel  by 
water,  except  in  vessels  with  gunpowder  imported  from  or  to  be 
exported  to  any  place  beyond  the  sea,  or  going  coastwise;  and  all 
gunpowder  conveyed  on  land  or  water  (except  in  such  vessels  for  im- 
portation or  exportation  of  gunpowder,  or  going  coastwise,)  shall  be  in 
barrels,  close  joined  and  hooped,  or  in  copper,  zinc,  or  tin  cases  or 
canisters,  enclosed  in  wooden  boxes  or  barrels,  without  any  iron  about 
such  boxes  or  barrels,  and  so  secured  that  no  part  of  the  gunpowder 
be  scattered  in  the  passage ;  and  each  barrel  shall  contain  no  more 
than  100  lbs.  of  gunpowder ;  and  every  carriage  in  which  gunpowder 
shall  be  conveyed  by  land  shall  have  a  complete  covering  of  wood, 
painted  cloth,  tarpaulin,  or  wadmill  tilts,  over  all  the  gunpowder 
therein  contained ;  and  no  gunpowder  shall  be  conveyed  by  water  in 
any  barge,  boat,  or  other  vessel  not  having  a  close  deck  (except  in 
vessels'with  gunpowder  imported  or  to  be  exported  in  manner  afore- 

(rt)  Under    the    repealed    statute,  different  persons  to  his  warehouse  in 

12  Geo.  3,  c.  61,  s,  11,  a  carman  and  London,  as  a  temporary  halting  place, 

licensed  carman  was^  held  not  liable  until  taken  to  their  several  destina- 

for   unlawfully  having    or    keeping  tlons  by  country  carriers.     (Biggs  v. 

gunpowder  Where  several   packages  Mitchell,  2  B.  &  S.  523.) 
amounting  to  SOOlbs.  were  sent  by 
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said,  or  going  coastwise) ;   and  as  soon  as  any  gunpowder  is  put  on      Gunpowder. 
board  such  vessel,  all  such  gunpowder  shall  be  covered  with  raw  hides  ■ 


or  tarpaulins;  and  where  any  gunpowder  conveyed  by  land  or  water  ^^  *2-^  Vict.  o.  139. 
is  contained  in  any  receptacles  hereby  authorised  other  than  barrels, 
no  greater  quantity  shall  be  so  conveyed  than  shall  be  equivalent  to 
what  might  lawfully  have  been  so  conveyed  if  the  same  had  been 
contained  in  barrels : 

And  aU  gunpowder  which  shall  be  carried  or  conveyed  (except  in 
such  vessels  with  gunpowder  for  importation  or  exportation  as  afqre- 
said,  or  going  coastwise,)  within  any  part  of  the  United  Kingdom  in 
greater  quantity  or  in  other  manner  than  is  hereinbefore  prescribed, 
and  the  barrels  or  other  receptacles  in  which  such  gunpowder  shall  be, 
may  be  seized  by  any  person,  who  shall  have  the  same  authority  to 
remove  such  gunpowder  and  barrels  or  receptacles,  and  to  use  for 
that  purpose,  during  the  space  of  24  hours  after  seizure,  the  carriage 
or  vessel  in  which  such  gunpowder  shall  be  seized,  and  the  tackling, 
beasts,  and  accoutrements  belonging  thereto,  on  the  terms  of  paying 
a  recompence  for  the  use  thereof,  and  to  detain  such  gunpowder  and 
barrels  or  receptacles,  as  is  hereinafter  given  to  persons  searching 
under  a, warrant  of  a  justice  of  the  peace,  sheriflf,  or  magistrate,  and 
such  seizure  shall  be  for  the  use  of  the  person  making  the  seizure,  on 
conviction  of  the  offender  or  offenders. 

Sect.  21.  When  any  barge,  boat,  or  vessel,  having  stale,  condemned,  No  gunpowder  to 
or  returned  gunpowder  on  board,  arrives  at  the  quay,  wharf,  or  other  j!?  loaded  until 

1  1.  1.^.    ^  ■     ■    ^       ijj.1.1       1    T    ^      ■'  1111        •     tliat  condemned 

place  where  the  same  is  intended  to  be  landed,  no  person  shall  begin  be  unloaded. 

to  unload,  or  shall  bring  down  to  such  wharf,  quay,  or  other  place 

with  intent  to  load,  in  such  vessel,  any  other  gunpowder,  until  the 

whole  or  part  of  such  stale,  condemned,  or  returned  gunpowder  be 

first  unloaded  or  carried  away  from  such  wharf,  quay,  or  other  place 

of  landing ;  and  after  such  unloading  and  carrj'ing  away  of  part  of 

such  gunpowder  no  person  shall  begin  to  load  or  shall  so  bring  down 

with  intent  to  load  any  greater  quantity  of  other  gunpowder  than  the 

part  unloaded  and  carried  away,  on  pain  of  forfeiting  all  gunpowder  so 

loaded  or  brought  down  contrary  to  this  enactment. 

Sect.  22.  Any  person  having  the  care  or  management  of  any  barge.  Penalty  for 
boat,  or  other  vessel  whatsoever  (except  ships  or  vessels  with  gun-  smoking,  &c.,  on 
powder  on  board  imported  from  or  to  be  exported  to  places  beyond  loaded  with  gua- 
sea,  or  going  coastwise,)  loaded  with  gunpowder,  or  any  other  person  powder, 
on  board  the  same,  who  brings,  has,  or  uses,  or  permits  any  person  to 
bring,  have,  or  use,  any  charcoal,  lucifer  matches,  or  other  combus- 
tible matter,  or  any  fire  or  lighted  candle,  during  the  time  of  loading, 
or  unloading,  or  when  the  hatches  are  open,  or  smokes  or  wittingly 
permits  any  person  to  smoke  on  board  such  barge,  boat,  or  vessel, 
shall  for  every  such  offence  forfeit  any  sum  not  exceeding  51. 

Sect.  23.  No  person  having  the  care  of  any  waggon,  cart,  or  other  Penalty  for  undue 
carriage  used  for  the  conveyance  of  gunpowder  by  land  shall,  after  delay  in  loading 
beginning  to  place  or  load  therein  any  quantity  of  gunpowder,  or  ponder!  '°^  ^"''" 
beginning  to  unload  the  same  thereout,  stop  or  stay  at  any  place  of 
loading  or  in  the  loading  or  unloading  suffer  any  longer  time  to  pass 
than  with  the  use  of  all  due  diligence  shall  be  reasonably  necessary 
for  the  purpose  of  loading  or  unloading ;  and  no  person  having  the 
charge  or  care  of  any  barge,  boat,  or  other  vessel,  used  for  the  convey- 
ance of  gunpowder  by  water,  (except  in  the  case  of  vessels  loading  for 
importation  or  exportation  of  gunpowder  to  or  from  places  beyond  sea, 
or  going  coastwise,)  shall,  after  beginning  to  load  or  unload  any 
quantity  of  gunpowder,  stop  or  stay  at  any  wharf,  quay  or  other 
place  of  loading,  or  in  the  loading  or  unloading  thereof  suffer  any 
longer  time  to  pass  than  with  the  use  of  all  due  diligence  shall  be 
reasonably  necessary  for  the  purpose  of  loading  or  unloading,  not 
exceeding  18  hours,  unless  hindered  by  the  weather;  and  every  person 

vnT.     TT  3    O 
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23  &  24  Vict.  c.  139. 
Foregoing  pro- 
visions to  extend 
only  to  carriage 
of  more  than 
100  lbs.  of  gun- 
powder. 

Power  to  justices 
to  issue  warrants 
to  search. 


Regulations  for 
the  security  of  the 
vessels  in  the 
river  Thames. 


oflfending  against  this  enactment  shall  for  each,  offence  forfeit  any  sum 
not  exceeding  10?. 

Sect.  24.  None  of  the  aforesaid  provisions  for  or  relative  to  the 
conveyance  of  gunpowder,  or  the  loading  or  unloading  thereof,  shall 
extend  to  any  other  waggon,  cart,  or  land  carriage,  or  any  other  boa,t, 
barge,  or  vessel,  than  such  as  shall  he  loaded  with  or  employed  in 
conveying  a  quantity  of  gunpowder  exceeding  100  lbs. 

Sect.  25  (a).  It  shall  be  lawful  for  any  justice  of  the  peace,  and  in 
Scotland  for  any  sheriff,  justice  of  the  peace,  or  magistrate,  within  the 
limits  of  whose  jurisdiction  gunpowder  is  suspected  to  be  made,  kept, 
or  carried,  contrary  to  this  act,  on  demand  made,  and  reasonable  cause 
assigned  upon  oath  by  any  person  to  issue  a  warrant  under  his  hand 
and  seal,  or  in  Scotland  under  his  hand,  for  searching  in  the  daytime 
any  house,  mill,  magazine,  storehouse,  warehouse,  shop,  cellar,  yard, 
wharf,  or  other  place,  or  any  carriage,  ship,  boat,  or  vessel,  in  which 
such  gunpowder  is  suspected  to  be  made,  kept,  or  carried  contrary 
to  this  act;  and  all  gunpowder  found  to  be  made,  kept,  or  carried 
contrary  to  this  act,  and  also  the  gunpowder  barrels  or  other  recep- 
tacles, shall  be  immediately  seized  by  the  searcher,  who  shaU  with  aU 
convenient  speed  after  the  seizure  remove  such  gunpowder,  and  the 
barrels  or  other  receptacles  in  which  it  shall  be,  to  such  proper  places 
as  he,  in  conformity  to  the  restrictions  of  this  act,  shall  think  fit,  and 
in  the  case  of  any  such  gunpowder  seized  in  any  carriage  or  vessel 
may  use  for  the  purpose  of  removal,  during  the  space  of  24  hours  after 
seizure,  such  carriage  or  vessel,  with  the  tackling,  beasts,  and  accou- 
trements belonging  thereto,  (paying  afterwards  to  the  owner  or  owners 
thereof  a  su£B.cient  recompense  for  the  use  thereof,  to  be  settled  by  the 
justices,  sheriflf,  or  magistrates  before  whom  the  complaint  shall  be 
heard,  after  the  seizure,  and  in  case  of  nonpayment  immediately  after 
settlement  by  such  justices,  sheriff,  or  magistrates,  to  be  recoverable 
as  in  the  case  of  pecuniary  penalties  under  this  act,)  and  may  detain 
such  gunpowder,  and  the  barrels  or  other  receptacles  in  which  it  shall 
be,  till  it  shall  be  adjudged,  on  a  hearing  before  2  or  more  such  jus- 
tices or  magistrates,  or  before  the  sheriff,  whether  the  same  shall  be 
forfeited ;  and  such  searcher  or  seizer  shaU  not  be  liable  to  any  suit  for 
such  detainer,  or  for  any  loss  of  or  damage  which  may  happen  to  the 
said  gunpowder  or  barrels  or  other  receptacles,  other  than  by  his 
wilful  act  or  neglect,  or  the  wilful  act  or  neglect  of  the  persons  with 
whom  he  shall  intrust  the  keeping  thereof:  Provided,  that  where 
any  gunpowder  is  seized  under  this  provision,  proceedings  for  the  for- 
feiture thereof  shall  be  commenced  within  28  days  after  such  seizure. 

Sect.  26.  No  master  or  commander  of  any  ship  or  other  vessel  lying 
in  the  Thames,  and  outward-bound,  shall  receive  or  permit  to  be 
received  on  board  any  such  ship  or  vessel  more  than  25  lbs.  of  gun- 
powder (except  for  the  Queen's  service)  before  the  arrival  of  such  ship 
or  vessel  at,  over  against,  or  below  Blackwall,  and  the  master  or  com- 
raander  of  every  ship  or  vessel  coming  into  the  river  Thames  shall 
(except  in  the  case  of  gunpowder  for  the  service  of  the  crown)  put  on 
shore  in  proper  places,  in  conformity  to  the  restrictions  of  this  act,  all 
the  gunpowder  on  board  such  ship  or  vessel  above  the  quantity  of 
25  lbs.  either  before  the  arrival  of  such  ship  or  vessel  at  BlackwalL,'or 
within  24  hours  (if  the  weather  shall  permit)  after  coming  to  an 
anchor  there,  or  to  the  place  of  unloading  there,  and  shall  not  after- 
wards have  on  board  more  than  25  lbs.  of  gunpowder  (except  for  the 
service  of  the  crown),  on  pain  of  forfeiting  for  every  offence  in  any  of 


(ffl)  By  the  25  &  26  Yict.  c.  98, 
s.  1,  this  and  the  27th  section  are  to 
be  read  as  if  the  word  "  gunpowder  " 
included  loaded  perciission  caps,  am- 


munition, fireworks,  fulminating 
mercury,  or  any  other  preparation 
or  composition  of  an  explosive  na- 
ture. 
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the  said  cases  all  the  gunpowder  found  on  board  above  the  weight  of     Gunpowder. 
25  lbs.,  and  the  barrels  of  other  receptacles  in  which  such  gunpowder 


shall  be,  and  also  not  exceeding  2s.  for  every  pound  of  gunpowder  2^*24  Vict.  c.  139. 
■above  the  quantity  of  25  lbs. 

Sect.  27  (a).  The  conservators  of  the  river  Thames  for  "the  time  being  Conservators  of 
shall  from  time  to  time  appoint  one  or  more  of  the'  harbour  masters  of  tiie  ri^er  Thames 
the  port  of  London,  or  other  person  or  persons,  a  searcher  or  searchers  searchers* 
for  unlawful  quantities  of  gunpowder  in  ships  or  other  vessels  in  the 
river  Thames,  which  person  or  persons  so  appointed  are  hereby  autho- 
rised, at  any  time  between  sun-rising  and  sun-setting,  to  enter  any 
ship  or  vessel  (except  her  Majesty's  ships)  in  the  river  Thames  abovo 
Blackwall,  and  to  search  the  same  for  unlawful  quantities  of  gun- 
powder, and  also  shall  have  the  same  powers  of  seizing,  removing  to 
proper  places,  and  detaining  all  such  unlawful  quantities  of  gunpowder 
found  on  board  any  such  ship  or  vessel,  and  the  barrels  or  other  recep- 
tacles in  which  such  gunpowder  shall  be,  as  are  hereinbefore  given  to 
persons  searching  for  unlawful  quantities  of    gunpowder   under    a 
warrant  of  a  justice  of  the  peace. 

Sect.  28.  Any  forfeiture  or  penalty,  or  forfeiture  and  penalty,  (as  Forfeitures  and 
the  case  may  be,)  for  any  offence  against  this  act,   and  not  hereiu  Penalties  recover 
otherwise  provided  for,  may  be  enforced  and  recovered  upon  summary  ^  °  summar  y. 
conviction  of  such  offence  before  any  2  justices,  or  in  Scotland  before 
any  sheriflf  or  any  2  justices  or  magistrates ;  and,  save  as  herein  other- 
wise provided,   one  moiety  of  every  forfeiture  and  penalty  for  any 
offence  against  this  act,  or  violation  of  any  rules  made  thereunder, 
shall  belong  to  her  Majesty,  and  the  other  moiety  to  the  informer, 
anything  in  any  act  to  the  contrary  notwithstanding  :  Provided  always, 
that  if  the  informer  be  a  person  appointed  under  this  act  by  the  secre- 
tary of  state,  or  a  servant  of  the  person  informed  against,  the  moiety 
of  the  penalty  which  would  otherwise  belong  to  the  informer  shall  be 
applied  in  such  manner  and  to  such  other  purposes  as  the  justices,  * 

sheriff,  or  magistrates  in  their  discretion  think  fit :  Provided  also,  that 
such  forfeitures  and  penalties,  and  the  expenses  attending  the  con- 
viction, may  be  levied  and  recovered  in  Scotland  by  poinding  and  sale, 
and  in  default  of  payment,  or  of  sufficient  poinding,  by  imprisonment 
for  any  period  not  exceeding  3  months. 

Sect.  29.  The  lord  lieutenant  or  chief  secretary  in  Ireland  to  have 
the  like  authorities  as  are  before  given  to  the  secretary  of  state. 

Sect.  30.  This  act  shall  not  extend  to  any  mills  or  other  buildings  Act  not  to  extend 
erected  or  which  may  be  erected  for  the  purpose  of  making  gunpowder  t°  ™iiia  erect^  on 
on  any  lands  belonging  to  or  held  for  the  service  of  the  crown,  or  to  °''°'™  ™  ^'  *=■ 
the  keeping  of  gunpowder  at  any  storehouse  or  magazine  belonging 
to  or  held  for  the  service  of  the  crown,  or  to  the  manufacture,  loading, 
or  keeping  of  percussion  caps,  ammunition,  fireworks,  or  any  prepara- 
tion or  compound  of  an  explosive  nature,  in  any  place  belonging  to  or 
held  for  the  service  of  the  crown,  or  to  lander  the  trial  of  gunpowder 
by  her  Majesty's  officers,  as  is  usual,  for  the  service  of  the  crown,  or 
to  the  keeping  of  gunpowder  at  the  magazines  now  erected  for  that 
purpose  at  Barking  Creek's  mouth  in  the  county  of  Essex  and  Erith 
Level  in  the  county  of  Kent,  or  to  the  keeping  of  gunpowder  at  the 
magazines  or  storehouses  now  erected  near  the  city  of  Bristol,  or  to 
the  keeping  of  gunpowder  in  vessels  moored  in  the  .river  Mersey  under 
the  provisions  of  the  14  &  15  Vict.  c.  67,  or  to  the  carriage  of  gun- 
powder to  or  from  magazines  belonging  to  the  crown,  under  a  special 
and  express  order  of  the  secretary  of  state  for  war,  such  order  to  con- 
tain the  quantity  of  gunpowder  so  to  be  carried,  and  tha  time  for 
which  such  order  shaE  be  in  force,  or  to  the  carriage  of  gunpowder 
with  forces  on  their  march,  or  with  the  militia  or  volunteer  corps 

(a)  See  note  to  sect.  25,  as  to  meaning  of  "gunpowder.'' 
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Gunpowder. 

23  &  24  Vict.  c.  139, 
Act  not  to  affect 
54  Geo.  3,  e.  159, 
or  to  gunpowder, 
<tc.  on  board  her 
]\Ifijeaty'3  ahips, 
&c. 


Savinpr  for  proof 
houses  under 
18  &  19  Vict.  c. 
cxlviii.  (Local). 


Not  to  extend  to 
hinder  unlimited 
quantities  of  gun- 
powder being 
conveyed  from 
ships  below 
BlackwalL 


Saving  of  enact- 
ment for  protec- 
tion of  London 
docks. 

Saving  for  ;^ovi- 
sions  of  Police 
Acts. 


2  &  3  Vict.  c.  47, 
and  9  &  10  Vict. 
c.  25,  to  be  con- 
strued as  referring 
to  this  act. 


dming  theii  exercise,  or  -wliich  shall  be  sent  for  the  use  of  such  forces, 
militia,  or  volunteer  corps. 

Sect.  31.  This  act  shall  not  extend  to  repeal  or  alter  the  act  of  the 
54  Geo.  3,  0.  159,  or  to  gunpowder,  percussion  caps,  or  combustible 
articles  on  board  any  ship,  vessel,  or  boat  of  her.  Majesty  or  in  her 
Majesty's  service,  or  required  or  kept  for  the  use  of  her  Majesty's 
navy,  her  Majesty's  royal  marine  forces,  the  royal  naval  coast  volun- 
teers, the  royal  naval  volunteers,  or  any  force  which  is  or  may  be 
under  the  orders  or  control  of  the  commissioners  for  executing  the 
office  of  lord  high  admiral  of  the  United  Kingdom. 

Sect.  32.  This  act  shall  not  extend  to  prevent  the  keeping  of  gun- 
powder in  the  proof  houses  of  the  two  companies  authorised  by  The 
Gun  Barrel  Proof  Act,  1855,  or  in  magazines  connected  with  such 
proof  houses,  provided  that  the  quantity  of  gunpowder  kept  at  the 
same  time  in  any  one  such  proof  house,  and  the  magazine  (if  any) 
connected  therewith,  do  not  exceed  in  the  whole  5  cwt. 

Sect.  33.  This  act  shall  not  extend  to  hinder  any  person  or  persons 
from  carrying  or  conveying  an  unlimited  quantity  of  gunpowder,  iir 
such  close-decked  vessels  and  manner  as  hereinbefore  is  directed,  from 
any  ships  or  vessels  lying  below  Blackwall,  to  any  of  the  magazines 
for  gunpowder  so  situate  below  Blackwall,  or  from  such  magazines  to 
any  ships  or  vessels  lying  below  Blackwall,  and  going  to  any  place 
beyond  sea  or  coastwise,  or  from  the  floating  magazines  in  the  river 
Mersey  to  any  ships  or  vessels  going  to  any  place  beyond  seas  or 
coastwise,  or  from  any  ships  or  vessels  arriving  from,  any  place  beyond 
seas  or  coastwise  to  the  said  floating  magazines. 

Sect.  34.  This  act  shall  not  extend  or  be  construed  to  repeal  or 
affect  the  provisions  concerning  gunpowder  in  and  near  the  London 
Docks  in  9  Geo.  4,  o.  116,  ss.  134  and  135  (local  and  personal). 

Sect.  35.  This  act  shall  not  extend  or  be  construed  to  repeal  or 
affect  the  provisions  with  respect  to  gunpowder  magazines,  gun- 
powder, or  fireworks  contained  in  any  general  or  local  police  act  which 
may  be  in  force  in  any  place  in  the  United  Kingdom. 

Sect.  36.  And  whereas  by  the  2  &  3  Vict.  e.  47,  "  for  further  im- 
proving the  police  in  and  near  the  metropolis,"  every  superintendent 
or  inspector  belonging  to  the  metropolitan  police  force  is  empowered 
as.  therein  mentioned  to  enter  any  ship,  boat,  or  vessel  (except  her 
Majesty's  ships)  in  the  river  Thames,  and  the  docks  and  creeks  ad- 
jacent thereto,  and  to  search  the  same  for  unlawful  quantities  of  gun- 
powder, and  to  exercise  the  same  powers  of  seizing,  removing  to 
proper  places,  and  detaining  all  such  unlawful  quantities  of  gunpowder 
found  on  board  any  such  ship,  boat,  or  vessel,  and  the  barrels  or  other 
packages  containing  such  gunpowder,  as  are  given  to  persons  search- 
ing for  unlawful  quantities  of  gunpowder  under  the  warrant  of  a 
justice  by  virtue  of  the  said  act  of  12  Geo.  3,  and  by  the  9  &  10  Vict, 
o.  25  (o),  "  for  preventing  malicious  injuries  to  persons  and  property 
by  fire  or  by  explosive  or  destructive  substances,"  any  justice  of  the 
peace  is  empowered  as  therein  mentioned  to  issue  a  warrant  for  search- 
ing in  the  day-time  any  place  or  vessel  in  which  gunpowder  or  other 
explosive,  dangerous,  or  noxious  substance  is  suspected  to  be  made  or 
kept  for  the  purpose  of  being  used  in  committing  an  ofience  under 
that  act ;  and  it  is  enacted,  that  every  person  acting  in  the  execution 
of  any  such  warrant  shall  have,  for  seizing,  removing  to  proper  places, 
and  detaining  all  gunpowder,  explosive,  dangerous,  or  noxious  sub- 
stances found  upon  such  search  which  he  shall  have  good  cause  to  suspect 
to  be  intended  to  be  used  in  committing  an  ofi'ence  under  that  act,  and 
the  barrels,  packages,  and  cases  in  which  the  same  shall  be,  the  same 
powers  which  are  given  to  persons  searching  for  unlawful  quantities 
of  gunpowder  under  a  warrant  of  a  justice  by  the  said  12  Geo.  3,  c.  61 : 

a)  This  act  is  now  repealed  hy  24  &  25  Vict.  c.  95. 
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All  powers  given  by  the  said  acts  of  tlie  2  &  3  Viot.  or  9  &  10  Viot.,    Habeas  corpus. 

or  by  any  act  passed  or  to  be  passed  in  this  present  session  of  parlia-  \ 

ment,  by  reference  to  the  said  act  of  12  Geo.  3,  shall  be  construed  as  ^^^  &  24  viot.  c.  139. 
if  this  act  had  been  referred  to  in  the  said  acts  of  her  Majesty,  instead 
of  the  said  act  of  George  the  Third. 

Sect.  37.  In  the  construction  of  this  act  the  term  "borough"  shall  Meaning  of  the 
mean  and  include  any  place  for  the  time  being  subject  to  the  provisions  ■'^""^'^  "Borough." 
of  the  5  &  6  Will.  4,  o.  76 ;  and  in  Scotland  any  royal  burgh  and  any 
of  the  burghs  or  towns  returning  or  contributing  to  return  members 
to  parliament ;  and  in  Ireland  any  place  for  the  time  being  subject  to 
the  provisions  of  the  3  &  4  Vict.  c.  108. 

By  the  24  &  25  Vict.  c.  130,  s.  1,  all  powers  of  granting  licences  by  2-tij25  Viot.  c.iao. 
the  said  act  (23  &  24  Vict.  c.  136)  given  to  justices  of  the  peace  at  Transfer  of 
their  general  quarter  sessions  shall  be  transferred  to  and  vested  in  the  i"=«°^™s  powers, 
justices  in  petty  sessions  assembled,  and  the  justices  shall  hold  special 
petty  sessions  of  the  peace  in  their  several  divisions  for  granting  such 
licences  at  such  times  as  they  think  expedient;  and  all  powers  thereby 
transferred  shall  be  exercised  by  the  justices  in  petty  sessions  assem- 
bled within  their  respective  divisions  in  the  same  manner  in  which 
the  same  are  by  the  said  act  required  to  be  exercised  by  the  justices 
at  their  general  quarter  sessions,  or  as  near  thereto  as  circumstances 
will  admit. 

Sect.  2.  The  justices  in  each  petty  sessional  division  may,  with  the  Table  of  fees. 
sanction  of  one  of  her  Majesty's  principal  secretaries  of  state,  regulate 
the  mode  in  which  applications  for  licences  under  this  act  are  to  be 
made,  and  make  a  scale  of  fees  to  be  charged  in  respect  of  such 
licences. 

Sect.  3.  This  act,  so  far  as  is  consistent  with  the  tenor  thereof,  shall  Construction  of 
be  construed  as  one  with  the  said  act  23  &  24  Viot.  c.  139.  ^^  ' 

Sect.  4.  And  whereas  it  is  neoessaiy  for  the  manufacturers  of  safety  Section  is  of 
fuzes  to  have  and  keep  for  the  purpose  of  such  manufacture  large  apply  to  manufao- 
quantities  of  gunpowder :  be  it  enacted,  that  such  manufacturers  shall  turers  of  safety 
be  within  and  subject  to  all  the  provisions  of  sect.  18  of  the  said  fu^^s. 
I'eoited  act,  in  like  manner  as  the  manufacturers  of  cartridges,  fire- 
works, and  rockets;    and  further,  that  it  shall  be  lawful  for  such 
manufacturers  of  safety  fuzes  to  keep  exclusively  for  the  use  of  such 
manufacture  the  respective  quantities  of  gunpowder  mentioned  in  the 
section  19  of  the  said  act,  in  like  manner  as  the  same  may  be  kept  for 
the  use  of  any  mine,  quarry,  or  oollieiy,  but  subject  to  all  the  restric- 
tions and  conditions  mentioned  and  provided  in  the  said  section. 

By  the  25  &  26  Vict.  c.  98,  s.  1 ;  sections  25  &  27  of  the  23  &  24 
Vict.  c.  136,  are  to  be  construed  and  applied  as  if  the  word  gunpowder 
therein  mentioned  included  loaded  percussion  caps,  ammunition,  fire- 
works, fulminating  mercury,  or  any  other  preparation  or  composition 
of  an  explosive  nature. 


I.  Habeas  Corpus  ad  Subjiciendum,  934. 

II.  Habeas  Corpus  ad  Deliberandum  et  Recipiendum,   and  Habeas 
Corpus  cum  Causd,  p.  946. 

III.  Forms,  p.  947. 

As  to  the  writ  habeas  corpus  ad  testificandum,  see  "Evidence,"  p. 
95. 
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1.  Habeas  cor- 

;pus  ad  suhjici- 

endum. 


31  Car.  2,  c.  2. 


Recital  of  expe- 
diency of  amend- 
ing the  law  as  to 
writs  of  habeas 
corpus. 


Writ  to  be  re-' 
turned  in  three 
days  after  service, 
and  the  body 
brought,  if  within 
twenty  miles,  &c. 


Charges  for  bring- 
ing up  body. 


"Writ,  how  to  be 
marked. 


Proceedings  there- 
on in  vacation. 


I.  il^aieas  dorpus  ati  SuJjtctenirunt. 

Herein — 1st,  Of  the  Habeas  Corpus  Act,  and  other  Acts  relating  to,  p.  934. 
2nd,  Of  the  Writ,  lohen  granted,  and  proceedings  on  it,  p.  941. 

1.  The  Habeas  Cobpus  Act,  and  other  Acts,  as  to. 

J. HE  31  Car.  2,  c.  2,  has  been  said  to  be  the  most  highly  remedial 
act  which  stands  upon  the  statute  book,  {Huntley  v.  Zuscombe,  2  B.  & 
P.  539.) 

Sect.  1  recites,  that  great  delays  have  been  used  by  sheriflfs,  gaolers, 
and  other  officers  to  whose  custody  any  of  the  king's  subjects  have 
been  committed  for  criminal,  or  supposed  criminal,  matters,  in  making 
returns  of  writs  of  habeas  corpus  to  them  directed,  by  standing  out  an 
alias  and  pluries  habeas  corpus,  and  sometimes  more,  and  by  other 
shifts,  to  avoid  their  yielding  obedience  to  such  writs,  contrary  to 
their  duty  and  the  known  laws  of  the  land,  whereby  many  of  the 
king's  subjects  have  been,  and  hereafter  may  be,  long  detained  in 
prison,  in  such  cases  where,  by  law,  they  are  bailable,  to  their  great 
charges  and  vexation. 

Sect.  2.  For  the  prevention  whereof,  and  the  more  speedily  relief  of 
all.  persons  imprisoned  for  any  such  criminal,  or  supposed  criminal, 
matters  ;  it  is  enacted,  that  whensoever  any  person  or  persons  shall 
bring  any  habeas  corpus  directed  unto  any  sheriff  or  sheriffs,  gaoler, 
minister,  or  other  person  whatsoever,  for  any  person  in  his  or  their 
custody,  and  the  said  writ  shall  be  served  upon  the  said  officer,  or  left 
at  the  gaol  or  prison  with  any  of  the  under  officers,  under  keepers,  or 
deputy  of  the  said  officers  or  keepers,  that  the  said  officer  or  officers, 
his  or  their  under  officers,  under  keepers,  or  deputies,  shall  within  3 
days  after  the  service  thereof  as  aforesaid  (unless  the  commitment 
aforesaid  were  for  treason  or  felony,  plainly  and  specially  expressed  in 
the  warrant  of  commitment),  upon  payment  or  tender  of  the  charges 
of  bringing  the  said  prisoner,  to  be  ascertained  by  the  judge  or  court 
that  awarded  the  same,  and  indorsed  upon  the  said  writ,  not  exceed- 
ing 12d.  per  mile,  and  upon  security  given  by  his  own  bond  to  pay  the 
charges  of  carrying  back  the  prisoner,  if  he  shall  be  remanded  by  the 
court  or  judge  to  which  he  shall  be  brought  according  to  the  true 
intent  of  this  present  act,  and  that  he  will  not  make  any  escape  by  the 
way,  make  return  of  such  writ ;  and  bring,  or  cause  to  be  brought, 
the  body  of  the  party  so  committed  or  restrained,  unto  or  before  the 
lord  chancellor,  or  lord  keeper  of  the  great  seal  of  England  for  the 
time  being,  or  the  judges  or  barons  of  the  said  court  from  whence  the 
said  writ  shall  issue,  or  unto  and  before  such  other  person  or  persons 
before  whom  the  said  writ  is  made  returnable,  according  to  the  com- 
mand thereof;  and  shall  then  likewise  certify  the  true  causes  of  his 
detainer  or  imprisonment,  unless  the  commitment  of  the  said  party 
be  in  any  place  beyond  the  distance  of  20  miles  from  the  place  or 
places  where  such  court  or  person  is  or  shall  be  residing ;  and  if 
beyond  the  distance  of  20  miles,  and  not  above  100  miles,  then  within 
the  space  of  10  days ;  and  if  beyond  the  distance  of  100  miles,  then 
within  the  space  of  20  days,  after  such  delivery  aforesaid,  and  not 
longer. 

Sect.  3.  And  to  the  intent  that  no  sheriff,  gaoler,  or  other  ofEcer, 
may  pretend  ignorance  of  the  import  of  any  such  writ ;  it  is  enacted. 
That  all  such  writs  shall  be  marked  in  this  manner,  per  statutwm  tri- 
cesimo  prima  Oaroli  Secundi  Regis,  and  shall  be  signed  by  the  person 
that  awards  the  same ;  and  if  any  person  or  persons  shall  be  or  stand 
committed  or  detained  as  aforesaid,  for  any  crime,  unless  for  felony  or 
treason  plainly  expressed  in  the  warrant  of  commitment,  in  the  vacation 
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time  and  out  of  term,  it  stall  and  may  be  lawful  to  and  for  tte  person  i.  jffaieas  cor- 
or  persons  so  committed  or  detained  (other  than  persons  convict  or  in  pus  ad  subjici- 
execution  by  legal  process),  or  any  one  on  his  or  their  behalf,  to  appeal         endum. 

or  complain  to  the  lord  chancellor  or  lord  keeper,  or  any  one  of  his 

Majesty's  justices,  either  of  the  one  bench  or  of  the  other,  or  the  barons  ^^  *^'"'-  '^'  '^-  ^■ 
of  the  exchequer  of  the  degree  of  the  coif;  and  the  said  lord  chan- 
cellor, lord  keeper,  justices,  or  barons,  or  any  of  them,  upon  view  of 
the  copy  or  copies  of  the  warrant  or  warrants  of  commitment  and  de- 
tainer, or  otherwise  upon  oath  made  that  such  copy  or  copies  were 
denied  to  be  given  by  such  person  or  persons  in  whose  custody  the 
prisoner  or  prisoners  is  or  are  detained,  are  hereby  authorised  and 
required,  upon  request  made  in  writing  by  such  person  or  persons,  or 
any  on  his,  her,  or  their  behalf,  attested  and  subscribed  by  2  witnesses 
who  were  present  at  the  delivery  of  the  same,  to  award  and  grant  an 
habeas  corpus  under  the  seal  of  such  court  whereof  he  shall  then  be 
one  of  the  judges,  to  be  directed  to  the  oflcer  or  officers  in  whose 
custody  the  party  so  committed  or  detained  shall  be,  returnable  imme- 
diate before  the  said  lord  chancellor,  or  lord  keeper,  or  such  justice, 
baron,  or  any  other  justice  or  baron  of  the  degree  of  the  coif  of  any  of 
the  said  courts ;  and  upon  service  thereof  as  aforesaid,  the  officer  or 
officers,  his  or  their  under  officer  or  under  officers,  under  keeper  or  under 
keepers,  or  their  deputy,  in  whose  custody  the  party  is  so  committed  or 
detained,  shall,  within  the  times  respectively  before  limited,  bring  such 
prisoner  or  prisoners  before  the  said  lord  chancellor  or  lord  keeper,  or 
such  justices,  barons,  or  one  of  them,  before  whom,  the  said  writ  is 
made  returnable,  and  in  case  of  his  absence,  before  any  other  of  them, 
with  the  return  of  such  writ,  and  the  true  causes  of  the  commitment 
and  detainer ;  and  thereupon,  within  2  days  after  the  party  shall  be 
brought  before  them,  the  said  lord  chancellor  or  lord  keeper,  or  such 
justice  or  baron  before  whom  the  prisoner  shall  be  brought  as  afore- 
said, shall  discharge  the  said  prisoner  from  his  imprisonment,  taking 
his  or  their  recognizance,  with  one  or  more  surety  or  sureties,  in  any 
sum  according  to  theic  discretions,  having  regard  to  the  quality  of  the 
prisoner,  and  nature  of  the  offence,  for  his  or  their  appearance  in  the 
court  of  King's  Bench  the  te"rm  following,  or  at  the  next  assizes, 
sessions,  or  general  gaol-delivery  of  and  for  such  county,  city,  or 
place  where  the  commitment  was,  or  where  the  offence  was  committed, 
or  in  such  other  court  where  the  said  offence  is  properly  cogniza,ble,  as 
the  case  shall  require,  and  then  shall  certify  the  said  writ,  with  the 
return  thereof,  and  the  said  recognizance  or  recognizances,  into  the 
said  ooui't  where  such  appearance  is  to  be  made ;  unless  it  shallappear 
unto  the  said  lord  chancellor  or  lord  keeper,  or  justice  or  justices,  or 
baron  or  barons,  that  the  party  so  com.mitted  is  detained  upon  a 
legal  process,  order,  or  warrant  out  of  some  court  that  hath  jurisdic- 
tion of  criminal  matters,  or  by  some  warrant  signed  and  sealed  with  the 
hand  and  seal  of  any  of  the  said  justices  or  barons,  or  some  justice  or 
justices  of  the  peace,  for  such  matters  or  offences  for  which  by  the  law 
the  prisoner  is  not  bailable. 

I  Sect.  4.  If  any  person  shall  have  wilfully  neglected,  by  the  space  of  Persons,  negieot- 
2  whole  terms  after  his  imprisonment,  to  pray  a  habeas  corpus  for  ^|  *wo^*^J  t° 
his  enlargement,  such  person  so  wilfully  neglecting  shall  not  have  any  giiaU  have  none  in 
habeas  corpus  to  be  granted  in  vacation  time,  in  pursuance  of  this  vacation  time, 
act. 

Sect.  5.  If  any  officer  or  officers,  his  or  their  under  officer  or  under  officer,  how  to  be 
officers,  under  keeper  or  under  keepers,  or  deputy,  shall  neglect  or  ^^^^^l^^^^^ 
refuse  to  make  the  returns  aforesaid,  or  to  bring  the  body  or  bodies  of  .(^it. 
the  prisoner  or  prisoners,  according  to  the  command  of  the  said  writ, 
within  the  respective  times  aforesaid,  or,  upon  denaand  made  by  the 
prisoner  or  person  in  his  behalf,  shall  refuse  to  deliver,  or  within  the 
space  of  6  hours  after  demand  shall  not  deliver,  to  the  person  so  de- 
manding, a  true  copy  of  the  warrant  or  warrants  of  commitment  and 
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1,  Habeas  cor- 
piis  ad  subjici- 
endum. 

31  Car.  2,  c.  2. 


Persons  set  at 
large  not  to  he  re- 
committed but  by 
order  of  court. 


Persons  com- 
mitted for  treason 
or  felony  to  be 
indicted  th.e  next 
term,  or  let  to 
bail; 


and  tried  the 
term,  &;c.,  after, 
or  discharged. 


Persons  in  custody 
for  debts,  &c. 


Persons  in  custody 
in  one  prison,  how 
removable  to 
another. 


detainer  of  suoli  prisoner,  wMcli  lie  and  they  ar6_  hereby  required  to 
deliver  accordingly  ;  all  and  every  the  head  gaolers  and  keepers  of  such 
prisons,  and  such  other  person  in  -whose  custody  the  prisoner  shall  bo 
detained,  shall,  for  the  first  offence,  forfeit  to  the  prisoner  or  party 
grieved  the  sum  of  lOOZ,,  and  for  the  second  offence  the  sum  of  200?., 
and  shall  and  is  hereby  made  incapable  to  hold  or  execute  the  said 
offl.ce ;  the  said  penalties  to  be  recovered  by_  the  prisoner  or  party 
grieved,  his  executors  or  administrators,  against  such  offender,  his 
executors  or  administrators,  by  any  action  of  debt,  suit,  biU, 
plaint,  or  information,  in  any  of  the  King's  courts  at_  Westmin- 
ster, wherein  no  essoign,  protection,  privilege,  injunction,  wager 
of  law,  or  stay  of  prosecution  by  nmi  vult  uUerius  prosequi,  or  other- 
wise, shaU  be  admitted  or  allowed,  or  any  m.ore  than  one  imparlance ; 
and  any  recoveiy  or  judgment  at  the  suit  of  any  party  grieved  shall 
be  a  sufQoient  conviction  for  the  first  offence ;  and  any  after-recovery 
or  judgment  at  the  suit  of  a  party  grieved  for  any  offence  after  the 
first  judgment,  shall  be  a  sufficient  conviction  to  bring  the  officers  or 
person  within  the  said  penalty  for  the  second  offence. 

Sect.  6.  For  the  prevention  of  unjust  vexation  by  reiterated  com- 
mitments for  the  same  offence,  enacts,  that  no  person  or  persons, 
which  shall  be  delivered,  or  set  at  large,  upon  any  habeas  corpus, 
shall,  at  any  time  hereafter,  be  again  imprisoned  or  committed  for  the 
same  offence,  by  any  person  or  persons  whatsoever,  other  than  by  the 
legal  order  and  process  of  such  court,  wherein  he  or  they  shall  be 
bound  by  recognizance  to  appear,  or  other  court  having  jurisdiction  of 
the  cause ;  and  if  any  other  person  or  persons  shall  knowingly,  con- 
trary to  this  act,  recommit  or  imprison,  or  knowingly  procure  or  cause 
to  be  recommitted  or  imprisoned  for  the  same  offence,  or  pretended 
offence,  any  person  or  persons  delivered  or  set  at  large  as  aforesaid,  or 
be  knowingly  aiding  or  assisting  therein,  then  he  or  they  shall  forfeit 
to  the  prisoner,  or  party  grieved,  the  sum  of  5001.,  any  colourable  pre- 
tence or  variation  in  the  warrant  or  warrants  of  commitment  notwith- 
standing, to  be  recovered  as  aforesaid. 

Sect.  7.  If  any  person  or  persons  shall  be  committed  for  high  trea- 
son or  felony,  plainly  and  specially  expressed  in  the  warrant  of  com- 
mitment, upon  his  prayer  or  petition  in  open  court,  the  first  week  of 
the  term,  or  first  day  of  the  sessions  of  oyer  and  terminer,  or  general 
gaol-delivery,  to  be  brought  to  his  trial,  shall  not  be  indicted  some 
time  in  the  next  term,  sessions  of  oyer  and  terminer,  or  general  gaol- 
delivery,  after  such  commitment,  it  shall  and  may  be  lawful  to  and  for 
the  judges  of  the  court  of  King's  Bench,  and  justices  of  oyer  and  tei'- 
miner,  or  general  gaol- delivery,  and  they  are  hereby  required,  upon 
motion  to  them  made  in  open  court,  the  last  day  of  the  term,  sessions, 
or  gaol-delivei-y,  either  by  the  prisoner,  or  any  one  in  his  behalf,  to 
set  at  liberty  the  prisoner  upon  baU,  unless  it  appear  to  the  judges  and 
justices,  upon  oath  made,  that  the  witnesses  for  the  king  could  not 
be  produced  the  same  term,  sessions,  or  general  gaol-delivery ;  and 
if  any  person  or  persons  committed  as  aforesaid,  upon  his  prayer  or 
petition,  in  open  court,  the  first  week  of  the  term,  or  first  day  of  the 
sessions  of  oyer  and  terminer,  and  general  gaol-delivery,  to  be  brought 
to  his  trial,  shall  not  be  indicted  and  tried  the  second  term,  sessions 
of  oyer  and  terminer,  or  general  gaol-dehvery,  after  his  commitment,- 
or  upon  his  trial  shall  be  acquitted,  he  shall  be  discharged  from  his 
imprisonment. 

Sect.  8.  Nothing  in  this  act  shall  extend  to  discharge  out  of  prison 
any  person  charged  in  debt  or  other  action,  or  with  process  in  any  civil 
cause,  but  that,  after  he  shall  be  discharged  of  his  imprisonment,  for 
such  his  criminal  offence,  he  shall  be  kept  in  custody  according  to  the 
law,  for  such  other  suit. 

Sect.  9.  If  any  person  or  persons,  subjects  of  this  realm,  shall  be 
committed  to  any  prison,  or  in  custody  of  any  offlcer  or  officers  what- 
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soever  for  any  criminal,  or  supposed  criminal  matter  (a),  tliat  the  said  i.  Habeas  cor- 
person  shall  not  be  removed  from  the  said  prison  and  custody  into  the  pus  ad  subjiei- 
custody  of  any  other  officer  or  ofQcers,  unless  it  be  by  habeas  corpus,         endum. 

or  some  other  legal  writ ;  or  where  the  prisoner  is  delivered  to  the  con-  — ; 

stable,  or  other  inferior  offlcerj  to  carry  such  prisoner  to  som.e  common  '^  ^^^'  ^'  "'  ^' 
gaol,  or  where  any  person  is  sent,  by  order  of  any  judge  of  assize,  or 
justice  of  the  peace,  to  any  common  workhouse  or  house  of  correction, 
or  where  the  prisoner  is  removed  from  one  prison  or  place  to  another 
within  the  same  county,  in  order  to  his  or  her  trial  or  dischai-ge  in  duo 
course  of  law,  or  in  case  of  sudden  fire  or  infection,  or  other  neces- 
sity ;  and  if  any  person  or  persons  shall,  after  such  commitment  afore- 
said, make  out  and  sign,  or  countersign,  any  warrant  or  warrants  for 
such  removal  aforesaid,  contrary  to  this  act ;  as  well  he  that  makes,  or 
signs,  or  countersigns,  such  warrant  or  warrants,  as  the  officer  or 
officers  that  obey  or  execute  the  same,  shall  suffer  and  incur  the  pains 
and  forfeitures  in  this  act  before  mentioned,  both  for  the  first  and 
second  offence  respectively,  to  be  recovered  in  manner  aforesaid  by  the 
party  grieved. 

Sect.  10.  It  shall  and  may  be  lawful  to  and  for  any  prisoner  and  Habeas,  oiit  of 
prisoners  as  aforesaid  to  move  and  obtain  his  or  their  habeas  corpus,  '"''"'*  courts, 
as  well  out  of  the  High  Court  of  Chancery,  or  court  of  Exchequer,  as 
out  of  the  courts  of  King's  Bench  or  Common  Pleas,  or  either  of 
them ;  and  if  the  said  lord  chancellor  or  lord  keeper,  or  any  judge  or  jPenalty  for  deny- 
judges,  baron  or  barons,  for  the  time  being,  of  the  degree  of  the  coif,  ""8  "'^  ''"'''• 
of  any  of  the  courts  aforesaid,  in  the  vacation  time,  upon  view  of  the 
copy  or  copies  of  the  warrant  or  warrants  of  commitment  or  detainer, 
or  upon'  oath  made  that  such  copy  or  copies  were  denied  as  aforesaid, 
shall  deny  any  writ  of  habeas   corpus,  by  this  act  required  to  be 
granted,  being  moved  for  as  aforesaid,  they  shall  severally  forfeit  to 
the  prisoner,  or  party  gi'ieved,  the  sum  of  5001.,  to  be  recovered  in 
manner  aforesaid. 

Sect.  11.  An  habeas  corpus,  according  to  the  true  intent  and  mean-  Counties  palatine 
ing  of  this  act,  may  be  directed  and  run  into  any  county  palatine,  the  ^w.*-"^''^^^'^ 
cinque  ports,  or  other  privileged  places,  within  the  kingdom  of  Eng- 
land, dominion  of  Wales,  or  town  of  Berwick-upon-Tweed,  and  the 
islands  of  Jersey  or  Guernsey ;  any  law  or  usage  to  the  contraiy  not- 
withstanding. 

Sect.  12.  And  for  preventing  illegal  imprisonments  in  prisons  beyond  No  subjects  shall 
the  seas ;  it  is  enacted,  that  no  subject  of  this  realm  that  now  is,  or  prfa^ng,'"  foreign 
hereafter  shall  be  an  inhabitant  or  resiant  of  this  kingdom  of  England, 
dominion  of  Wales,  or  town  of  Berwick-upon-Tweed,  shall  or  may  be 
sent  prisoner  into  Scotland,  Ireland,  Jersey,  Guernsey,  Tangier,  or 
into  parts,  garrisons,  islands  or  places  beyond  the  seas,  which  are  or  at 
any  time  hereafter  shall  be  within  or  without  the  dominions  of  his 
Majesty,  his  heirs  or  successors ;  and  that  every  such  imprisonment  is 
hereby  enacted  and  adjudged  to  be  illegal ;  and  that  if  any  of  the  said 
subjects  now  is  or  hereafter  shall  be  so  imprisoned,  every  such  person 
and  persons  so  imprisoned,  shall  and  may  for  every  such  imprison- 
ment maintain  by  virtue  of  this  act  an  action  or  actions  of  false  im- 
prisonment, in  any  of  his  Majesty'scourts  of  record,  against  thepersoii 
or  persons  by  whom  he  or  she  shall  be  so  committed,  detained,  impri- 
soned, sent  prisoner  or  transported,  contrarj'  to  the  true  meaning  of 
this  act,  and  against  all  or  any  person  or  ^jersons  that  shall  frame, 
contrive,  write,  seal,  or  countersign,  any  warrant  or  writing  for  such 
commitment,  detainer,  imprisonment,  or  transportation,  or  shall  be 
advising,  aiding,  or  assisting  in  the  same,  or  any  of  them ;  and  the  The  penaltj*. 
plaintiff  in  every  such  action  shall  have  judgment  to  recover  his  treble 

(a)  Custody  xmder  a  commission  of      minal  or  supposed  criminal  matter, 
rebellion  is  not  a  custody  for  a  cvi-       {Ooibeft  v.  Slowman,  9  Re.  633.) 
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pus ad  subjici- 
eTidum. 
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Persons  receiving 
earnest  upon  con- 
tracts to  be  trans- 
ported, excepted. 


Persons  convicted 
of  felony,  and 
praying  transpor- 
tation, excepted. 


Offenders  may  be 
sent  to  be  tried 
where  their 
offences  were 
committed. 


Prosecntions  for 
offences,  within 
what  time  to  be 
made. 


After  assizes  pro- 
claimed, no  pri- 
soner to  be  re- 
moved, taut  before 
judge  of  assize. 


General  issue,  &c. 


I^atieas  Corpus. 

costs,  besides  damages,  -wMoli  damages  so  to  be  given,  sball  not  be 
less  than  500?. ;  in  -wliioli  action  no  delay,  stay,  or  stop  of  proceeding, 
by  rule,  order  of  command,  nor  no  injunction,  protection,  or  privilege 
•whatsoever,  nor  any  more  than  one  imparlance  shall  be  allowed,  ex- 
cepting such,  rule  of  the  court  wherein  the  action  shall  depend,  made  in 
open  court,  as  shall  be  thought  in  justice  necessary,  for  special  cause 
to  be  expressed  in  the  said  rule  ;  and  the  person  or  persons  who  shall 
knowingly  frame,  contrive,  write,  seal,  or  countersign,  any  warrant 
for  such  commitment,  detainer,  or  transportation,  or  shall  so  commit, 
detain,  imprison,  or  transport,  any  person  or  persons  contrary  to  this 
act,  or  be  any  ways  advising,  aidiug,  or  assisting  therein,  being  law- 
fully convicted  thereof,  shall  be  disabled  from  thenceforth  to  bear  any 
ofllce  of  trust  or  profit  within  the  said  realm  of  England,  dominion  of 
Wales,  or  town  of  Berwick-upon-Tweed,  or  any  of  the  islands,  terri- 
tories, or  dominions  thereunto  belonging;  and  shall  incur  and  sus- 
tain the  pains,  penalties,  and  forfeitures  limited,  ordained,  and  pro- 
vided, in  and  by  the  statute  of  provision  and  prcemunire  made  in  the 
16th  year  of  Bang  Eichard  II. ;  and  be  incapable  of  any  pardon  from 
the  king,  his  heirs  or  successors,  of  the  said  forfeitures,  losses,  or  dis- 
abilities, or  any  of  them. 

Sect.  13.  Provided  always,  that  nothing  in  this  act  shall  extend  to 
give  benefit  to  any  person  who  shall  by  contract  in  writing  agree  with 
any  merchant  or  owner  of  any  plantation,  or  other  person  whatsoever, 
to  be  transported  to  any  parts  beyond  the  seas,  and  receive  earnest 
upon  such  agreement,  although  that  afterwards  such  person  shall 
renounce  such  contract. 

Sect.  14.  Provided  always,  that  if  any  person  or  persons  lawfully 
convicted  of  any  felony,  shall,  in  open  court,  pray  to  be  transported 
beyond  the  seas,  and  the  court  shall  think  fit  to  leave  him  or  them  in 
prison  for  that  purpose,  such  person  or  persons  may  be  transported  into 
any  parts  beyond  the  seas  ;  this  act,  or  anything  therein  contained,  to 
the  contrary  notwithstanding. 

Sect.  16.  Provided  also,  that  if  any  person  or  persons  at  any  time 
resiant  in  this  realm,  shall  have  committed  any  capital  offence  in  Soot- 
land  or  Ireland,  or  any  of  the  islands  or  foreign  plantations  of  the 
king,  his  heirs  or  successors,  where  he  or  she  ought  to  be  tried  for 
such  offence,  such  person  or  persons  may  be  sent  to  such  place,  there 
to  receive  such  trial,  in  such  manner  as  the  same  might  have  been 
used  before  the  making  of  this  act ;  anything  herein  contained  to  the 
contrary  notwithstanding. 

Sect.  17.  No  person  or  persons  shall  be  sued,  impleaded,  molested, 
or  troubled,  for  any  offence  against  this  act,  unless  the  party  offending 
be  sued  or  impleaded  for  the  same  within  2  years,  at  the  most,  after 
such  time  wherein  the  offence  shall  be  committed,  in  case  the  party 
grieved  shall  not  be  then  in  prison ;  and  if  he  shall  be  in  prison,  then 
within  the  space  of  2  years  after  the  decease  of  the  person  imprisoned, 
or  his  or  her  delivery  out  of  prison,  which  shall  first  happen. 

Sect.  18.  And,  to  the  intent  no  person  may  avoid  his  trial  at  the 
■assizes,  or  general  gaol-delivery,  by  procuring  his  removal  before  the 
assizes,  at  such  time  as  he  cannot  be  brought  back  to  receive  his  trial 
there,  it  is  enacted,  that,  after  the  assizes  proclaimed  for  that  county 
where  the  prisoner  is  detained,  no  person  shall  be  removed  from  the 
common  gaol  upon  any  habeas  corpus,  granted  in  pursuance  of  this 
act,  but  upon  any  such  habeas  corpus,  shall  be  brought  before  the  judge 
of  assize  in  open  court,  who  is  thereupon  to  do  what  to  justice  shall 
appertain. 

Sect.  19.  Provided  nevertheless,  that  after  the  assizes  are  ended, 
any  person  or  persons  detained  may  have  his  or  her  habeas  corpus, 
according  to  the  direction  and  intention  of  this  act. 

Sect.  20.  If  any  information,  suit,  or  action,  shaU  be  brought  or  ex- 
hibited against  any  person  or  persons,  for  any  offence  committed  or  to 
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be  committed  against  the  form  of  this  law,  it  shall  be  lawful  for  such  1.  Habeas  cor- 
defendants  to  plead  the  general  issue,  that  they  are  not  guilty,  or  that  pus  ad  subjiei- 
they  owe  nothing,  and  to  give  such  special  matter  in  evidence  to  the         endum. 

jury  that  shall  try  the  same,  which  matter  being  pleaded  had  been  j^  „^j.  ^ — 5 

good  and  sufficient    m.atter  in  law  to  have   discharged  the  said  de-  •  .   ■  - 

fendant  or  defendants  against  the  said  information,  suit,  or  action,  and 

the  said  matter  shall  be  then  as  available  to  >n"m  or  them,  to  all  intents 

and  purposes,  as  if  he  or  they  had  sufficiently  pleaded,  set  forth,  or 

alleged  the  same  matter  in  bar  or  discharge  of  such  information,  suit, 

or  action. 

Sect.  21.    And,  because  many  times  persons  charged  with  petty  Persona  com- 
treason  or  felony,  or  as  accessaries  thereimto,  are  committed  upon  "riesljefore^To 
suspicion  onl5'-,  whereupon  they  are  bailable  or  not  according  as  the  petty  treason  or 
circumstances  making  out  that  suspicion  are  more  or  less  weighty,  fei™y.  shall  not 
which  are  best  known  to  the  justices  of  the  peace  that  committed  bailed  otherwise 
the  persons,  and  have  the  examinations  before  them,   or  to  other  than  before  thia 
justices  of  the  peace   in    the    county ;    it  is   enacted.  That  where  *"'  """*®' 
any  person  shall  appear  to  be  committed  by  any  judge  or  justices 
of  the  peace,  and  charged  as  accessary  before  the  fact  to  any  petty 
treason  or  felony,  or  upon   suspicion   thereof,  or  with  suspicion  of 
petty  treason  or  felony,  which  petty  treason  or  felony  shall  be  plainly 
and  specially  expressed  in  the  warrant  of  commitment,  that  such 
person  shall   not  be  removed  or  bailed  by  virtue  of  this  act,  or  in 
any  other  manner  than  they  might  have  been  before  the  making  of 
this  act. 

The  56  Geo.  3,  c.   100,  s.  1,  enacts.  That  where  any  person  shall  56  Geo.  3,  c.  100. 
be  confined  or  restrained  of  his  or  ber  liberty  (otherwise  than  for  some  Judges  to  issue,  in 
criminal  or  supposed  criminal  matter,  and  except  persons  imprisoned  ^eation,  writs  of 
for  debt,  or  by  process  in  any  civil  suit)  within  that  part  of  Great  immediately,  in 
Britain  called  England,  dominion  of  Wales,  or  town  of  Berwiok-upon-  eases  other  than 
Tweed,  or  the  isles  of  Jersey,  Guernsey,  or  Man,  it  shall  and  may  be  matte™oTfor 
lawful  for  any  one  of  the  barons  of  the  Exchequer,  of  the.  degree  of  debt, 
the  coif,  as  well  as  for  any  one  of  the  justices  of  one  bench  or  the 
other ;    and  where   any  person  shall  be  so  confined  in  Ireland,  it. 
shall  and  may  be  lawful  for  any  one  of  the  barons  of  the  Exchequer,  or 
of  the  justices  of  one  bench  or  the  other  in  Ireland ;  and  they  are  hereby 
required,  upon  complaint  made  to  them  by  or  on  the  behalf  of  the 
person  so  confined  or  restrained,  if  it  shall  appear  by  affidavit  or 
affirmation  (in  cases  where  by  law  an  affirmation  is  allowed)  that  there 
is  a  probable  and  reasonable  ground  for  such  complaint,  to  award,  in 
vacation  time,  a  writ  of  habeas  corpus  ad  suhjiciendum,  under  the 
seal  of  such  court,  whereof  he  or  they  shall  then  be  judges  or  one 
of  the  judges,  to  be  directed  to   the  person   or  persons  in  whose 
custody  or  power  the  party  so  confined  or  restrained  shall  be,  return- 
able immediately  before  the  person  so  awarding  the  same,  or  before 
any  other  judge  of  the  court  under  the  seal  of  which  the  said  writ 
issued. 

Sect.  2.  If  the  person  or  persons  to  whom  any  writ  of  habeas  corpus  Non-obedieuce  to 
shall  be  directed  according  to  the  provisions  of  this  act,  upon  service  contempt  of  court. 
of  such  writ,  either  by  the  actual  delivery  thereof  to  him,  her,  or  them, 
or  by  leaving  ther  same  at  the  place  where  the  party  shall  be  confined  or 
restrained,  with  any  servant  or  agent  of  the  person  or  persons  so  con- 
fining or  restraining,  shall  wilfully  neglect  or  refuse  to  make  a  return 
or  pay  obedience  thereto,  he,  she,  or  they  shall  be  deemed  guilty  of 
contempt  of  the  court,  under  the  seal  whereof  such  writ  shall  have 
issued ;  and  it  shaE  be  lawful  to  and  for  the  said  justice  or  baron, 
before  whom  such  writ  shall  be  returnable,  upon  proof  made  by 
affidavit  of  wilful  disobedience  of  the  said  writ,  to  issue  a  warrant 
under  his  hand  and  seal,  for  the  apprehending  and  bringing  before 
him,  or  before  some  other  justice  or  baron  of  tlie  same  court,  the  per- 


940 

1.  Habeas  cor- 
2}us  ad  subjici- 
endum. 

56  Geo.  3,  c.  100. 


Punisliment. 


Judges  to  make 
writri  of  habeas 
issued  in  vacation 
returnable  in 
court  in  next 
terra. 
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son  or  persons  so  wilfully  disobeying  tho  said  writ,  in  order  to  his,  her, 
or  their  being  bound  to  the  king's  majesty,  with  two  sufficient  sureties, 
in  such  sum  as  in  the  warrant  shall  be  expressed,  with  condition  to 
appear  in  the  com't  of  which  the  said  justice  or  baron  is  a  judge,  at  a 
day  in  the  ensuing  term  to  be  mentioned  in  the  said  warrant,  to 
answer  the  matter  of  contempt  with  which  he,  she,  or  they  are  charged; 
and  in  case  of  neglect  or  refusal  to  become  bound  as  aforesaid,  it  shall 
be  lawful  for  such  justice  or  baron  to  commit  such  person  or  persons 
so  neglecting  or  refusing  to  the  jail  or  prison  of  the  court  of  which 
such  justice  or  baron  shall  be  a  judge,  there  to  remain  until  he,  she, 
or  they  shall  have  become  bound  as  aforesaid,  or  shall  be  discharged 
by  order  of  the  court  in  term  time,  or  by  order  of  one  of  the  justices  or 
barons  of  the  court  in  vacation ;  and  the  recognizance  or  recognizances 
to  be  taken  thereupon,  shall  be  returned  and  filed  in  the  same  court, 
and  shall  continue  in  force  until  the  matter  of  such  contempt  shall 
have  been  heard  and  determined,  \inless  sooner  ordered  by  the  court 
to  be  discharged ;  provided,  that  if  such  wi-it  shall  be  awarded  so  late 
in  the  vacation  by  any  one  of  the  said  justices  or  barons,  that,  in  his 
opinion,  obedience  thereto  cannot  be  conveniently  paid  during  such 
vacation,  the  same  shall  and  may,  at  his  discretion,  be  made  return- 
able in  the  court  of  which  the  said  justice  or  baron  shall  be  a  justice 
or  baron,  at  a  day  certain  in  the  next  term ;  and  the  said  court  shall 
and  may  proceed  thereupon,  and  award  process  of  contempt  in  case  of 
disobedience  thereto,  in  like  manner  as  upon  disobedience  to  any  writ 
originally  awarded  by  the  said  court ;  provided  also,  that  if  such  writ 
shall  be  awarded  by  the  court  of  King's  Bench,  or  the  court  of  Com- 
mon Pleas,  or  court  of  Exchequer,  in  the  said  countries  respectively, 
which  lastrmentioned  court  shall  have  like  power  to  award  such  writs 
as  the  respective  courts  of  King's  Bench  and  Common  Pleas  in  each  of 
the  said  countries  now  have  in  term,  but  so  late  that,  in  the  judg- 
ment of  the  court,  obedience  thereto  cannot  be  conveniently  paid 
during  such  term,  the  same  shall  and  may,  at  the  discretion  of  the 
said  court,  be  made  returnable  at  a  day  certain  in  the  then  next 
vacation,  •  before  any  justice  or  baron  of  the  degree  of  the  coif,  or,  if 
in  Ireland,  before  any  justice  or  baron  of  the  same  court,  who  shall 
and  may  proceed  thereupon  in  such  manner  as  by  this  act  is  directed 
concerning  writs  issuing  in  and  made  returnable  during  the  vaca- 
tion. 

Sects.  3  and  4.  The  judges  are  empowered  to  inquire  into  the 
tmth  of  the  facts  stated  in  the  return  to  the  habeas,  and  to  bail  the 
prisoner  on  his  i-ecognizanoe  to  appear  in  term,  &c.,  if  the  truth 
of  the  facts  stated  be  doubtful,  which  recognizance  is  to  be  trans- 
mitted to  the  court  with  the  affidavits  used.  The  court  are  also 
empowered  to  inquire  into  the  truth  of  those  facts,  and  the  truth  con- 
troverted. 

Sect.  5.  The  writ  may  run  into  counties  palatine,  the  Cinque  Ports, 
and  other  privileged  places. 

Sect.  6.  The  several  provisions  made  in  this  act  touching  the  making 
writs  of  haheas  corpus,  issuing  in  time  of  vacation,  returnable  into  the 
said  courts,  or  for  making  such  writs,  awarded  in  term  time,  return- 
able in  vacation,  as  the  cases  may  respectively  happen,  and  also  for 
making  wilful  disobedience  thereto  a  contempt  of  the  court,  and  for 
issuing  warrants  to  apprehend  and  bring  before  the  said  justices  or 
barons,  or  any  of  them,  any  person  or  persons  wilfully  disobeying  any 
such  writ,  and,  in  case  of  neglect  or  refusal  to  become  bound  as  afore- 
said, for  committing  the  person  or  persons  so  neglecting  or  refusing  to 
gaol  as  aforesaid,  respecting  the  recognizances  to  be  taken  as  afore- 
said, and  the  proceeding  or  proceedings  thereon,  shall  extend  to  all 
writs  of  habeas  corpus  awarded  in  piu'suance  of  the  said  act,  31  Car.  2, 
or  21  &  22  Geo.  3  (I),  and  hereinbefore  recited,  in  as  ample  and 
beneficial  a  manner   as  if  such  writs,   and  the  said   cases   arising 
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thereon,  had  been  hereinbefore  specially  named  and  provided  for  re-   1.  Habeas  cor- 
spectively.  pus  ad  subjici- 

cndum. 

The  court  of  Queen's  Bench  having  decided  in  the  case  of  Andenon,  'HT, 

{SOL.  J.  Q.  B.  129,)  that  the  superior  courts  at  Westminster  had  power         "'  '  '•  ""■ 
to  issue  a  writ  of  Jiaheas  corpus  ad  auhjiciendum  to  any  part  of  the 
dominions  of  the  crown  of  England,  the  act  25  Vict.  c.  20,  was  passed, 
which  enacts  : — 

Sect.  1.    No  writ  of  habeas  corpus  shall  issue  out  of  England,  by  Writ  not  to  issuo 
authority  of  any  judge  or  court  of  justice  therein,  into  any  colony  or  ?"'  °*  England 
foreign  dominion  (a)  of  the  crown  where  her  Majesty  has  a  lawfully  &i;°l^mg  a"court 
established  court  or  courts  of  justice  having  authority  to  grant  and  '"iti'  authority  to 
issue  the  said  writ,  and  to  ensure  the  due  execution  thereof  through-  ^*°'  ™°''  ^™''' 
out  such  colony  or  dominion. 

2.    The  Weit,  when  Granted,  how  Obtained,  and 
Peoceedings  on. 

In  what  cases  granted.'] — ^Where  a  parly  is  illegally  or  defectively  when  granted, 
committed  and  entitled  to  be  discharged  or  bailed  by  a  superior  juris- 
diction, he  may,  in  every  instance,  obtain  relief  by  this  writ  of  habeas 
corpus,  which  it  seems  is  the  only  remedy,  as  a  writ  of  certiorari  would 
be  irregular.  {Com.  Dig.  Hab.  Corp.  (0);  B,.  v.  Bowen,  5  T.  B.  158; 
ante.  Certiorari.) 

But  the  persons  accused  of  treason  or  felony,  plainly  expressed  (as  to 
which,  see  Commitment,)  on  the  warrant  or  commitment,  or  as  acces- 
sary, or  on  suspicion  of  being  accessary  before  the  fact  to  any  ^etit 
treason  or  felony,  or  upon  suspicion  of  such  petit  treason  or  felony, 
plainly  expressed  on  the  warrant,  cannot  be  bailed  on  habeas  corpus. 
(31  Car.  2,  c.  2,  s.  21 ;  ante,  p.  939.) 

By  the  16  &  17  Vict.  c.  107,  s.  290,  the  writ  shall  not  be  granted 
in  favour  of  prisoners  charged  with  smuggling  and  offences  against 
the  customs,  unless  the  objections  to  the  proceedings  be  stated. 

The  fact  of  the  prisoner  being  too  poor  to  afford  the  expenses  of  the 
Jiabeas,  will  not  induce  the  court  or  judge  to  dispense  with  the  writ, 
and  hear  the  prisoner  on  an  application  for  his  discharge  without  it. 
{Ex  parte  Martins,  9  Dowl.  194.) 

The  writ  of  habeas,  though  a  writ  of  right,  is  not  a  writ  of  course  ; 
and  the  court  or  the  judges  are  not  bound,  as  of  course  and  without 
any  cause  shown,  to  grant  the  writ  in  the  first  instance.  It  would  be 
a  strange  inconsistency  in  the  law  if  they  were  bound  to  do  an  act 
nugatory  in  itself;  and  that  would  be  the  case  if,  upon  a  vi6w  of  the 
copy  of  the  warrant  of  commitment,  a  wi'it  of  habeas  was  of  course  to 
issue,  the  only  effect  of  which  would  be  that  upon  the  return  to  it 
the  prisoner  must  be  remanded.     {Hobhouse's  case,  3  B.  &  Aid.  420.) 

If  there  be  no  warrant  of  commitment  showing  the  crime,  the  writ 
will  be  granted  and  bail  invariably  accepted.  {B.  v.  Wilhes,  2  Wils. 
158;  B.  V.  Kendal,  1  Ld.  Raym.  65.) 

Also  in  the  case  of  delay  of  prosecution,  the  court  will  in  general 
grant  the  writ  and  immediately  discharge  the  prisoner  on  bail.  {B.  y. 
Wyndham,  1  Btra.  4;  &ir  B.  Peyton's  case,  1  Vent.  346.) 

Before  the  spring  assizes,  1840,  A.  was  committed  to  take  his  trial 
at  those  assizes  for  shooting  B.  The  trial  was  postponed  to  the 
summer  assizes  on  the  ground  of  B.'s  illness.  Before  the  summer 
assizes  B.  died,  and  at  those  assizes  a  tme  bill  for  the  murder  of  B. 


(re)  The  writ  runs  to  the  Isle  of  applies  to  a  colony  or  foreign  domi- 

Mau.      (Crawford's  Case,    18  L.   J.  nion  where  there  is  a  court  having 

Q.  B.  225.)     For  it  is  not  a  foreign  power  to  issue  process  analogous  to 

dominion  of  the  crown  witliin  this  the  writ  of  habeas  corpus.   {Ee  Ja/mes 

section.      Q,ucBre,   whether    the    act  Brovm,  33  L.  J.  193.) 
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1.  Habeas  cor-   was  found  against  A, ,  and  Ms  trial  was  postponed  at  tlie  instance  of 

pus  ad  subjici-  the  prosecutor  to  the  next  spring  assizes,  on  account  of  the  illness  of  a 

endum.        material  witness : — Held,  that  A.  was  not  entitled  to  his  discharge 

under  the  7th  section  of  the  Habeas  Corpus  Act.     [Beg.  v.  Bowen,  9 

Oar.  &  P.  509.) 

HI  health  is  not  of  itseK  a  sufficient  ground  to  induce  the  court 
to  interpose.     (1  Stra.  4,  5  ;  1  Leach,  C.  L.  117 ;  hut  sec  1  Stra.  9.) 

The  court  will  not  grant  the  writ  to  bring  up  a  prisoner  under  sen- 
tence of  imprisonment  for  a  misdem.eanor  to  enable  him  to  show  cause 
in  person  against  a  rule  for  a  criminal  information.  {R.  v.  Parkins,  3 
B.  &  Aid.  579,  n.) 

A  writ  of  habeas  corpus  is  not  grantable.  in  general  where  the  party 
is  in  execution  on  a  criminal  charge  after  judgment  on  an  indict- 
ment, according  to  the  course  of  common  law.  [Lees,  ex  parte,  E.  B.  db 
E.  828.) 

And  the  court  will  not  grant  the  writ  to  bring  up  a  party  in  custody 
under  an  attachment,  to  enable  him  to  move  in  person  to  set  it  aside. 
{Ford  V.  Nassau,  9  M.  &  W.  793.) 

But  where  a  defendant,  charged  with  selling  unstamped  papers, 
was  in  custody,  the  court  granted  a  ■  habeas  corpus  for  the  purpose 
of  enabling  him  to  defend  in  person.  [Att.-CI-en.  v.  Cleave,  2  Bowl. 
668.) 

It  is  said  that  a  person  committed  by  rule  of  court  cannot  have  this 
writ.     {Bac.  Ah.  Hah.  Corp.  (B  4) ;  B.  v.  Flower,  8  T.  R.  324.) 

When  a  pai'ty  is  liable  to  be  detained  on  a  criminal  charge,  the 
court  will  not  inquire  into  the  manner  in  which  the  caption  was 
effected.  {B.  v.  Marks,  3  East,  157 ;  Ex  parte  Krans,  1  B.  &  C.  258.) 
In  a  case,  where  a  party,  against  whom  a  true  bill  for  perjury  had 
been  foimd,  and  a  warrant  for  her  apprehension  granted,  was  appre- 
hended abroad,  and  brought  here  in  custody,  and  committed  to  prison 
for  want  of  bail,  the  court  refused  to  discharge  her  on  habeas  corpus,  on 
the  ground  that  she  had  been  improperly  apprehended  in  a  foreign 
country.     {Ex  parte  Scott,  9  B.  &  C.  446.) 

The  writ  will  not  be  granted  to  bring  a  party  before  the  court,  who 
has  been  committed  by  the  House  of  Lords  or  Oommons.  {Burdett  v. 
Abbott,  14  East,  1.) 

Where  A.  was  charged  with  a  felony  before  three  magistrates,  who, 
upon  hearing  evidence,  admitted  him  to  bail,  and  afterwards  upon 
additional  evidence,  committed  him  to  gaol,  it  was  held  that  A.  was 
not  entitled  to  a  habeas  corpus  to  be  discharged  out  of  custody.  {Ex 
parte  Allen,  Z  N.  &  M.  35.)  But  in  Cross,  ex  parte,  2  H.  &  N.  354,  the 
court  granted  a  rule  calling  upon  a  committing  magistrate  to  show 
cause  why  a  writ  of  habeas  corpus  should  not  issue  in  order  to  tost 
the  validity  of  the  warrant. 

The  writ  will  not  be  granted  to  bring  up  a  prisoner,  in  a  county 
gaol,  for  the  purpose  of  voting  at  the  election  of  a  member  of  parlia- 
ment.    {Ex parte  Jones,  2  A.  &  E.  436.) 

The  court  wiU  not,  it  seems,  grant  it  to  remove  a  defendant  out  of 
custody,  on  a  writ  de  contumace  capiendo,  for  the  purpose  of  doing 
penance  before  an  ecclesiastical  coui-t,  although  the  Lord  Chancellor 
will.     {Ex  parte  Strong,  5  Bowl.  213.) 

Where  there  is  a  restraint  of  personal  liberty  of  a  feme  covert,  the 
court,  mfavorem  libertatis,  will  grant  the  writ  directed  to  the  husband 
to  bring  up  the  body  of  his  wife.     {Be  Cochrane,  8  Bowl.  630.) 

But  where  a  wife  is  voluntarily,  and  without  restraint,  absent  from 
her  husband,  a  court  of  common  law  cannot  upon  his  application  issue 
a  writ  of  habeas  corpus  to  bring  up  her  body.  {Beg.  v.  Leggatt,  18  Q. 
B.  781.) 

As  to  a  habeas  corpus  for  the  bringing  up  of  infant  children,  see 
•' Bastards,"  "  Children." 

Wilde,  B.,  in  the  case  of  Diilnj,  2  F.  &  F.  258,  granted  a  writ  of 
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habeas  corpus  on  tke  application  of  the  sister  of  an  orphan  girl  under  1.  Habeas  cor- 
14  years  of  age,  to  remove  her  from  an  asylum  where  the  applicant  iJ«s  ad  subjici- 
was  denied  access  to  her.  -  endiim. 

Where  the  father  has  been  conYicted  of  felony,  the  court  will  grant  ' 
the  writ,  in  order  to  give  the  mother  the  custody  of  an  infant.     {Ex 
parte  Bailey,  6  Dowl.  311.) 

It  does  not  lie  for  an  alien  enemy.  {Case  of  the  Three' Spanish  Sailors, 
2  W.  Blac.132'1;  R.  v.  Schiever,  2  Burr.  165.) 

Application  for  a  habeas  corpus  ad  respondendum  to  take  a  prisoner 
(in  custody  upon  a  charge  of  felony)  before  the  justices  to  answer 
another  charge  of  felony,  must  be  made  to  a  judge  at  chambers.  {Reg. 
V.  Isaacs,  20  L.  J.  Q.  B.  395.)  In  the  case  oi  Reg.  v.  Bay,  3  F.  &  F., 
Mellor,  J.,  decided  that  the  court  would  not  grant  an  application  for  a 
AaSeas  corpus  to  remove  a  prisoner  from  gaol  where  he  is  undergoing 
sentence,  in  order  to  take  him  before  a  magistrate  in  another  county 
to  prefer  another  charge  against  him,  but  would  grant  a  habeas  corpus 
to  bring  him  up  for  trial  on  a  true  bill  being  found  against  him  at  the 
assizes  on  that  charge. 

A  female  child,  under  the  age  of  16,  has  no  right  to  withdraw  her- 
self from  her  father's  control,  and  the  court  will,  upon  a  writ  of  habeas 
corpus,  order  such  child  to  be  given  up  to  her  father,  unless  there  be 
reasons  assigned  to  satisfy  the  court  that  the  father  is  not  by  law 
entitled  to  the  custody  of  his  child.  {Reg.  v.  Howes,  30  L.  J.  M. 
0.  47.) 

Eoiu  obtained,  and  its  form,  &c.'\ — In  term  time,  the  writ  maybe  ob-  How  obtained,  its 
tained  in  the  courts  of  Chancery,   Queen's  Bench,  Common  Pleas,  or  *"'"'  *"• 
Exchequer;    in  vacation  from  the  lord  chancellor,    or  one    of  the 
judges  or  barons.      (31  Car.  2,  c.  2,  s.  2,  ante,  p.  934 ;    1  <fc  2  Vict.  c. 
45,  ss.  1,  2.) 

A  judge  at  chambers  has  power  at  common  law  to  issue  in  vacation 
the  writ,  returnable  before  himself  immediately.  {Reg.  v.  Batcheldor, 
re  Canadian  Prisoners,  9  A.  &  E.  731.) 

The  application  for  the  writ  must  be  in  writing,  attes'ted  and  sub- 
scribed by  two  witnesses  :  and  a  copy  of  the  warrant  of  commitment 
must  be  produced  before  the  court  or  judge,  or  an  oath  made  that  such 
copy  was  refused.  (31  Car.  2,  c.  2,  s.  3,  Huntley  v.  Luscombe,  2  B.  & 
P.  530).  There  must  be  a  legal  right  or  an  authority  to  apply  for  the 
writ  on  behalf  of  another.     {Child,  ex  •parte,  15  C.  B.  238.) 

The  application  must  be  supported  by  affidavit,  upon  which  the 
court  will  exercise  their  discretion,  whether  or  not  the  writ  shall  issue. 
{Hobhouse's  case,  S  B.  &  Aid.  420;  see  1  Chit.  Crim.  Lato,  123,  124.) 
In  general  it  should  be  supported  by  other  afB-davits  than  the 
prisoner's.  {R.  v.  Franklyn,  1  Leach,  255.)  The  writ  will  not  be 
granted  to  bring  up  a  prisoner  for  the  purpose  of  being  discharged,  on 
the  ground  that  he  is  illegally  in  custody,  unless  there  be  an  affidavit 
from  himself,  or  it  be  shown  that  he  is  so  coerced  as  to  be  unable  to 
make  one.  {In  re  Parlcer,  case  of  Canadian  Prisoners,  5  M.  & 
W.  32.) 

The  affidavit  must  not  be  in  contradiction  of  a  record ;  therefore 
where  a  prisoner  was  convicted  at  the  Central  Criminal  Court  for  an 
offence  committed  at  a  place  stated  in  the  indictment  to  be  within  the 
jurisdiction  of  such  court,  but  in  fact  was  not,  and  an  affidavit  show- 
ing this  fact  was  produced  on  motion  for  the  writ  of  habeas  corpus,  the 
court  refused  the  writ.     {Reg.  v.  Newton,  3  W.  R.  419,  C.  P.) 

Nor  will  the  writ  be  granted  upon  affidavits  which  would  compel 
the  court  to-  review  the  decision  of  an  inferior  tribunal,  as  a  convic- 
tion by  justices  under  the  Malicious  Trespass  Act.  (7  &  8  Geo.  4,  c. 
30  ;  Re ,  5  W.  R.,  Q.  B.  607.) 

The  return  to  a  writ  of  habeas  corpus  should  be  clear  and  unambigu- 
ous, and  it  will  be  held  bad  and  evasive  if  doubtful  parts  of  the  return 


1.  Saheas  cor-  are  not  cleared,  up  by  proper  affidavits.  {Beg.  v.  Roberta,  1  F.  &  F. 
pus  ad  suhjici-  272.)  Upon  a  return  to  a  writ  of  habeas  corpus,  affidavits  are  not  ad- 
evdum.  missible  to  show  tliat  the  offence  was  not  committed  witTiin  the  jus- 
tices' jurisdiction.     {Smith,  ex  parte,  21  L.  J.,  M.  G.  186.) 

When  the  application  is  made  to  a  judge  or  baron  at  chambers, 
he  grants  his  fiat,  upon  which  the  prisoner's  attorney  may  obtain 
the  writ. 

The  writ  must  issue  from  the  crown  side  of  the  court  where  the 
prisoner  is  in  custody  for  a  criminal  matter.  {Easton's  case,  \2  A.&  E. 
645.)  But  if  the  writ  be  issued  out  of  the  plea  side,  it  is  irregular 
only,  and  the  irregularity  may  be  waived  by  neglect  to  object  to  it  in 
due  time.     (/5.) 

If  a  writ  be  granted  on  the  ground  that  the  party  has  been  illegally 
committed  by  a  magistrate,  the  judge  will  not  make  it  a  part  of  the 
rule  for  issuing  the  writ,  that  the  party  shall  not  bring  an  action 
against  the  magistrate.     {Ex  parte  Hill,  3  C.  &  P.  225.) 

As  to  the  form  of  the  writ  itself,  in  general,  see  1  Ghit.  Crim.  Law, 
125-6.  It  must  not  be  directed  in  the  disjunctive.  {B.  v.  Fowler,  1 
Salk.  350.)  It  should  be  directed  to  the  officer  in  whose  custody  the 
prisoner  actually  is.  {Qodb.  44;  Bac.  Ab.  Hub.  Corp.  66.)  It  must 
be  subscribed  by  the  judge  awarding  it.     {B.  v.  Boddam,  Gowp.  672.) 


Service  of  writ, 
and  proceedings 


What  to  be  done 
by  gaoler,  &c. 


Service  and  Beturn,  &c.  of  Writ,  and  Proceedings  on.] — ^We  have 
already  seen  the  provisions  of  the  31  Car.  2,  c.  2,  s.  2,  which  require 
the  party  detaining  the  prisoner  in  custody  after  the  writ  of  habeas 
has  been  served  on  the  gaoler,  &c.,  or  left  at  the  gaol  or  prison  (unless 
the  commitment  is  for  treason  or  felony,  plainly  and  specially  ex- 
pressed in  the  warrant  of  commitment),  upon  payment  or  tender  of 
the  charges  of  bringing  up,  and  giving  security  for  the  charges  of 
bringing  back,  the  prisoner,  if  he  shall  be  remanded,  (55  Geo.  3,  c.  53,) 
and  that  he  will  not  make  any  escape,  to  make  return  of  the  writ,  and 
bring  the  prisoner  before  the  lord  chancellor,  or  lord  keeper  for  the 
time  being,  or  the  judges  or  barons  of  the  court  from  whence  the  writ 
of  habeas  corpus  issued,  or  the  other  magistrates  before  whom  it  was 
made  returnable,  and  at  the  same  time  to  certify  the  causes  of  the 
detainer,  &c.,  within  a  certain  time,  under  a  heavy  penalty  for  omis- 
sion, ante,  p.  934. 
Service  on  gaoler.  "We  have  seen  that  the  5th  section  of  the  statute  of  Charles  {ante, 
p.  935)  imposes  a  penalty  on  officers  not  obeying  writs  of  habeas  corpus. 
The  construction  of  this  section  is,  that,  if  the  governor  of  the  gaol  be 
present,  there  is  then  no  deputy  or  under-keeper  on  whom  a  service 
of  the  demand  can  be  made ;  but  if  the  governor  be  not  present,  then 
the  deputy  may  be  served ;  and  if  the  deputy  have  no  deputy,  then  in 
the  absence  of  the  deputy,  service  may  be  on  the  turnkey,  or  may  be 
left  at  the  gaol :  for  it  is  the  duty  of  the  governor  to  leave  some  person 
in  his  place.  But  if  the  gaoler  be  in  the  gaol,  and  accessible,  the 
demand  must  be  made  on  him ;  if  he  be  not  accessible,  it  may  be  on 
the  deputy.  And,  at  all  events,  the  demand  should  be  served  in  such 
a  way  that  the  person  to  whom  it  is  delivered  shall  understand  its 
nature ;  and  where  the  principal  is  (as  in  this  case  he  was)  within  the 
gaol,  some  pains  should  be  taken  that  it  should  come  to  his  hands. 
{Huntley  v.  Luscombe,  2  B.  &  P.  530.) 

It  seems  that  service  of  the  writ  in  France,  although  according  to 
the  forms  of  the  French  law,  is  bad.     {Bex  v.  Rochfort,  1  Jurist,  84.) 

When  the  body  is  returned  by  the  officer  to  whom  the  writ  is  di- 
rected, he  is  to  certify  the  day  and  cause  of  the  caption  and  detainer, 
as  in  case  of  an  excuse  for  not  bringing  the  individual'.  {Bushell's 
case,  Vaugh.  137  ;  Bac.  Ab.  Hob.  Corp.  (B  9).)  At  the  same  time,  the 
magistrate,  in  obedience  to  a  certiorari  usually  issued  from  the  crown 
office  with  the  habeas  corpus,  returns  the  depositions  upon  which  the 
commitment  was  founded,  in  order  that-  the  court  may  be  furnished 
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with  tlie  means  of  judging  in  what  way  they  shonld  dispose  of  the  1.  Habeas  cor- 
prisoner.  (J?.  v.  Maries,  3  Bast,  167.)  But  where  the  party  is  in  cus-  pus  ad  suhjici- 
tody  under  the  sentence  of  a  court  of  competent  jurisdiction  to  try  his         enduni. 

offence,  it  is  sufficient  to  return  that  fact,  without  stating  the  par- 

tioulars  of  the  original  charge  against  him ;  (1  East,  306) ;  nor,  if  the 
commitment  were  made  out  by  order  of  a  court  of  record,  is  it  neces- 
sary to  set  it  forth  in  its  precise  language,  as  must  be  done  when  it  is 
merely  given  under  the  hand  of  an  individual  magistrate.  [Gierke^ a 
case,  3  Salk.  92;  1  Chit.  G.  L.  127.)  It  may  be  doubtful  also  whether 
it  is  necessary  to  return  the  cause  of  the  caption.  (See  Ex  parte  Scott, 
9  B.&  G.  447.)  The  return  will  not  be  invalid  for  mere  want  of  form, 
if  it  disclose  a  good  cause  of  detainer.  {JR.  v.  Bethel,  5  Mod.  19.)  The 
return  should  always  show  a  good  cause  of  detainer,  and,  in  some 
oases,  the  proof.  (J?,  v.  Nash,  i  S.  &  Aid.  295;  B.  v.  Beybel,  Id. 
243 ;  B.  V.  Souden,  Id.  294.) 

Where  a  prisoner  had  been  committed  to  prison  upon  a  warrant  not 
properly  sealed  it  was  held  to  be  a  good  return  to  a  writ  of  habeas  corpus 
that  a  second  warrant  duly  sealed  had  been  lodged  for  his  detention. 
[Be  Phipps,  11  W.  B.  730,  Q.  B.)  So  where  a  prisoner  was  lodged  in 
gaol  under  a  bad  warrant  of  commitment  in  the  nature  of  a  conviction, 
a  good  warrant  of  commitment  subsequently  delivered  to  the  gaoler, 
but  before  the  rule  for  a  habeas  corpus  has  been  obtained,  is  a  good 
answer  to  such  rule,  [Gross  ex  parte,  26  L.  J.  M.  G.  201;  see  also 
Ex  parte  Smith,  27  L.  J.  M.  0.  186,  where  a  warrant  of  commitment 
being  had,  a  second  warrant  was  allowed  to  be  substituted  for  it  as 
the  return  to  a  habeas  corpus.) 

An  attachment  may  be  granted  for  making  an  insufficient  return  to  insufficient  re- 
the  first  writ  of  habeas  corpus,  without  issuing  an  alias  and  a  pluries  *"™' 
writ.     {Bex  v.  Winton,  5  T.  R.  89.) 

So  a  total  neglect  to  make  the  return  may  be  prosecuted  by  attach-  Neglect  to  return, 
ment.     {B.  v.  Winton,  5  T.  B.  89. )_ 

The  truth  of  the  return,  in  criminal  cases,  it  has  been  said,  cannot  impeaching  truth 
be  controverted.     (2  Hawk.  P.  G.  113.)     It  may  in  civil  cases,  as  in  an  °'  return, 
information  in  the  exchequer  for  penalties  for  smuggling,  &c.     {Ex 
parte  Beeching,  4  B.  &  G.  136.) 

On  habeas  corpus,  bringiag  up  a  party  committed  by  justices  for 
not  finding  sureties  of  the  peace,  the  court  will  not  hear  afELdavits 
controverting  the  facts  alleged  in  the  articles  of  the  peace.  {Beg.  v. 
Dunn,  12  Ad.  &  E.  599.)  And  the  stat.  56  Geo.  3,  c.  100,  s.  3,  does 
not  affect  the  practice  in  this  respect.     (/6.) 

So  on  habeas  corpus,  the  warden  of  the  Fleet  set  out  in  his  return 
an  prder  of  the  master  of  the  rolls,  which  stated,  that  the  prisoner, 
being  brought  to  the  bar  of  that  court,  was  committed  for  contempt : 
— It  was  held  that  the  prisoner  could  not  be  allowed  to  contradict  by 
affidavit  the  statement,  that  he  was  brought  to  the  bar  of  the  court. 
{In  re  Clarke,  6  Jur.  757.) 

At  all  events  the  return  prima  facie  imports  verity,  and,  until  it  is 
impeached,  need  not  be  supported  by  affidavits  or  otherwise.  {Beg.  v. 
Batcheldor,  9  A.  &  E.  731.) 

It  was  made  a  question  in  the  above  case  of  B.  v.  Batcheldor,  but 
not  decided,  by  what  mode  of  procedure  the  rettirn  might  be  im- 
peached, and  its  truth  inquired  into.  It  would  seem  that  it  may  be 
controverted  by  affidavits.  {lb.)  It  seems  that  if  the  return  be  false,  False  return, 
by  an  action  at  the  suit  of  the  prisoner,  or  by  indictment.  {Anon. 
Salk.  349 ;  Bac.  Abr.  Hah.  Corp.  6.)  But  an  attachment  wUl  not  be 
granted  unless,  perhaps,  the  return  be  wilfully  false. 

The  court  may  in  its  discretion  allow  the  return  to  a  writ  of  habeas  Amendment  of 
corpus  to  be  amended  after  it  has  been  returned  and  filed ;  {Beg.  v.  I'^t™"- 
Batcheldor,  re  Canadian  Prisoners,  9  A.  &  E.  731);  and  this  without 
the  consent  of  the  prisoner.     {Be  Clarke,  6  Jur.  757.) 

Upon  the  return,  the  prisoner's  counsel  inay  move  to  file  it,  and  to  Filing  retmn,  &o. 
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Bailing  by  magis- 
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Becognizancc,  iLC. 


Bail. 


have  the  prisoner  called  into  court,  and  the  return  read,  and  after 
which  the  counsel  may  argue  for  the  prisoner's  discharge.  The  judge 
before  -whom  the  prisoner  is  brought  is,  within  2  days,  to  discharge 
him  from,  imprisonment,  on  proper  sureties  for  his  appearance,  if  the 
cause  be  bailable,  and  if  it  be  not,  then  he  is  to  remand  him. 

The  Queen's  Bench  may  remand  the  prisoner  to  the  same  gaol  from 
whence  he  came,  and  order  him  to  be  brought  up  froni  time  to  time, 
until  they  haye  determined  to  discharge  or  detain  him ;  (Bac.  Ahr. 
Hah.  Corp.  13) ;  or  may,  during  a  reasonable  time,  bail  the  prisoner 
de  die  in  diem,  until  they  have  come  to  a  decision.  {R.  v.  Bethel,  5 
Mod.  19 ;  Bac.  Ahr.  Hah.  Corp.  (B.  13).) 

If  a  corpus  delicti  appear  on  the  depositions,  (which  the  court  always 
look  to),  (jB.  v.  Horner,  1  Leach,  0.  G.  273),  the  court  will  remand  the 
■prisoner,  though  the  warrant  of  commitment  be  informal.  {R.  v. 
Maries,  3  East,  162;  R.  v.  Greenwood,  2  Stra.  1138;  R.  v.  Acton,  2 
Stra.  S51 ;  Ex  parte  Kram,  1  B.  &  O.  262 ;  2  Dmol.  &  R.  411,  S.  C.) 

Where  a  warrant  for  the  apprehension  of  a  defaulter,  under  the  3 
Geo.  4,  c.  88,  s.  3,  was  issued  by  commissioners  of  taxes  of  the  Cam- 
bridge district,  and  it  was  backed  by  justices  of  Lancashire  and  Glou- 
cestershire, and  on  a  return  to  a  habeas  corpus  it  appeared  that  the 
defendant  Vas  in  custody  on  the  warrant  in  Cambridge  gaol,  the  court 
refused  to  discharge  him,  on  a  suggestion  that  he  had  been  apprehen- 
ded at  Cheltenham,  being  clearly  in  legal  custody  at  Cambridge.  {Ex 
parte  Sharpe,  9  Dowl.  513.) 

A  prisoner  confined  in  Newgate,  for  high  treason  in  North  America, 
who  is  only  bailable  before  the  Queen's  Bench,  or  under  a  special 
commission,  cannot  be  admitted  to  bail  under  the  habeas  corpus  act,  by 
justices  of  gaol  delivery.  {R.  v.  JPlatt,  1  Leach,  157 ;  Forbes,  101 ; 
iJ.  V.  Kimherley,  2  Stra.  848.) 

Where  the  court  think,  upon  hearing  the  affidavits  on  his  behalf, 
that  there  is  probable  ground  for  his  being  discharged  or  bailed  for  a 
felony,  if  he  be  unable  to  defray  the  expense  of  being  brought  to 
Westminster  for  that  purpose,  the  court  wiU  grant  a  rule  to  show 
cause  why  he  should  not  be  bailed  by  a  magistrate  in  the  country, 
with  a  certiorari  to  return  the  depositions  befoi-e  them.  (R.  v.  Jones, 
IB.  &  Aid.  209  ;  R.Y.  Massey,  6  M.  &  Sel.  108.) 

If  the  court  or  judge  determine  that  the  party  shall  be  released  from 
custody,  he  must  thereupon  enter  into  a  recognizance  to  appear  on  his 
trial ;  and  the  writ,  the  return,  and  the  recognizance  must  be  certified 
into  the  court  where  the  trial  is  to  take  place.  (31  Oar.  2,  c.  2,  s.  3, 
ante,  p.  934.) 

The  number,  sufBciency,  and  amount  of  bail  in  general,  have  been 
already  considered,  ante,  "  Bail,"  and  the  observations  there  wUl,  for 
the  most  part,  apply  here.  The  rule  is,  where  the  offence  is  pritnd 
facie  gi-eat,  to  require  good  and  ample  bail.  {And.  64;  Comb.  6.) 
Moderation,  nevertheless,  is  to  be  observed,  and  such  bail  only  is  to 
be  required  as  the  party  is  able  to  procure ;  for,  otherwise,  the  allow- 
ance of  baU  would  be  a  mere  colour  for  imprisoning  the  party  on  the 
charge ;  {R.  v.  Willcs,  2  Wils.  159) ;  nor  will  the  court,  at  the  instance 
of  the  prosecutor,  increase  the  amount  of  the  bail  after  they  have  once 
been  taken.  {S.  v.  Salter,  2  Chit.  Rep.  109.)  In  bailing  felonies,  the 
court  of  Queen's  Bench  invariably  requires  sureties.  (R.  v.  Shaw  6 
D.  &  R.  154.)  ^ 


Habeas  corpus  ad 
deliberandum  et 
recipiendum. 


II.  ?^al)eas  aiorpus  ati  ielitetanimm  et  rectptwtium,  antj 
i^atieaS  (Horptig  mm  Olausa. 

The  writ  of  habeas  corpus  ad_  deliberandum  et  recipiendum,  lies  to  re- 
move a  prisoner  to  take  his  trial  in  the  county  where  the  offence  was 
committed.    [Bac.  Ahr,  Hah,  Corp.  (A).) 
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By  this  writ  a  secretary  of  state  may  send  a  prisoner  charged  'with.       3.  Forms. 

having  committed  an  oflfenoe  in  Ireland  to  that  part  of  the  kingdom  — 

to  take  his  trial ;  or,  if  the  crime  was  perpetrated  in  England,  and  he 
is  taken  in  Ireland,  may  have  him  brought  here  by  a  similar  process. 
{Sedley  v.  Arlouin,  3  Esp.  174,  where  seje  form  of  warrant}.  When  a 
defendant  is  in  execution  at  the  Queen's  suit,  he  cannot  be  brought 
up  by  habeas  corpus,  to  be  charged  vrith  an  indictment,  without  notice 
to  the  attorney-general.     (2  Barnard,  114). 

The  writ  of  habeas  corpus  cum  causd  may,  in  the  court  of  Queen's  Habeas  corpus 
Bench,  be  issued  by  the  bail  of  a  prisoner  who  has  been  taken  upon  a  ^^  °*'^*' 
criminal  accusation,  in  order  to  render  him  in  their  own  discharge. 
{Tidd,  Pract.  9th  ed.  2»1.) 

Upon  the  return  of  this  writ,  the  court  will  cause  an  exoneretur  to  Exoneretur  on 
be  entered  on  the  bail-piece,  and  remand  the  defendant  to  his  former   ^  "P'*<=°- 
custody; 

But  the  court  of  Common  Pleas  has  no  such  jurisdiction.    {Bennett 
v.  Kinnear,  1  Bin^.  221.) 


III.  jForms. 

The' Queen     )  In  the, Queen's  Bench,  Middlesex.         ^^^s^vlndson- 

V.    .       /    Committed  io  the. gaol  at,  ,  in.  the  county  of ,       j  "i  *MS,- citor  to  ground  " 

0.  D.  <&  E.  P.  )  picion  of  .  .  habeas  corpus  to 

O.  D.,  of  dee.,  E.  P.,  of  the  same  place  [labourer},  and  A.  B.,  of  <lse.,.  attorney  admit  pi-isoner  to 
for  the  prisoners,  severally  malce  oath  and  say  ;  and  first  this  deponent,  G.  D. , 
fo-r  himself  saith,  that[heve  state  the  facts  under  ■which  the  supposed  charge 
was  made.]  And  these  deponents  severally  say,  that  their  characters,  as  well  for 
honesty  as  industry,  are  well  hnown  to  a  great  many  respectable  gentlemen  and 
persons  at  T. ,  for  whom,  they  have  worked  as  for  many  years,  as  well  as 

WMny  other  respectable  persons  of  character,  and,  many  of  whom  have  voluntarily 
stood  forward  and  offered  to  become  bail  for  their  appearance  at  the  next  session, 
to  take  their  trial  upon  any  indictment  which  may  be  preferred  and  found 
against  thein,:  and  la^stly,  these  deponents' severally  say,  they  have  both  wives  and 
large  families  to  mairitain  by  their  daily  labowr,  andtherefore  most'humbly 
pray  your  lordship  to  grant  them  his'  Majesty's  writ  of  habeas  corpus,  to  bring 
them  before  yov/r  lordship  to  be  bailed  accordingly,  and  that  your  lordship  will 
be  pleased  to  order  that  a  vrrit .  of  certiorari  may  be  issued  to  the  committing 
justice,  to  produce  before  yowr  lordship  the  examinations  and  depositions  taken 
before  him,  which  grounded  the  commitment.  And  this  deponent,  A.  B.,  for 
himself  saifh,  that  he  {this  deponent)  hath  exa/mined  the  annexed  copy  of  com- 
mitment with  the  origiiial  commitment  at  the  gaol  at  ,  aitd  tJiat  the  same 
is  a  true  copy. 

Sworn  at  die  gaol  at  ,  in  the  comity  of  ,  by  the  deponents,  0.  D. 

and  E.  P.,  the  day  of  ,  18—, 

CD. 
E.  P.  Before  me,  J.  P.,  by  commission. 

Bioorn  by  the  deponent,  A.  B.,  at  die. 
A.B. 


Victoria,  by  the  grace  of  Ood  of  the  united  kingdom  of  Great  Britain  and  (2).  Writ  of  habeas 
Ireland,  Queen,  defender  of  the  faith,  To  the  keeper  of  our  gaol  of         ,  at        ,  ""^"^  ^  subjici- 
or  his  deputy,  greeting.  ™  """' 

We  eom/mand  you,  that  you  have  before  us'  at  Westminster-hall,  immediately 
after  the  receipt  of  this  writ,  the  body  of  0.  D. ,  being  committed  and  detained  in 
our  prison  under  our  custody  (as  is  said},  together  with  the  day  and  cause  of  the 
taking  and  detaining  of  the  said  0.  D.,  by  whatever  name  the  said  C.  D.  be 
called  in  the  same,  to  vmdergo  and  receive  all  and  singular  such  things  as  our 
court  shall  then  aiid  there  consider  of  him,  in  that  behalf, -and  that  you  home,  thev, 
tliere  this  writ. ,  Witness  Thomas,  Lord .  Deuman,  at  Westminster,  the 
day  of  ,  in  the  year  of  our  reign.     By  the  cov/rt,  D. 
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Harbours  f 

Docks,  and 

Piers. 

(3).  Return  to. 


(4).  Certiorari  to 
two  committing 
justices  to  certify 
information,  exa- 
mination, and  de- 
positions upon 
which  prisoner 
was  committed. 
(5).  Notice  of  bail 
at  the  judge's 
chambers. 


?|ariours,  IBocltiS,  anb  ^to, 

[Indorsed  on  the  writ  as  follows  :] — The  execviion  of  this  writ  appnars  in  a 
certain  schedule  hereunto  annexed.  E.  F.,  Keeper. 

I,  E.  P.,  Tceeper  of  her  Majesty's  gaol  of  ,  at  ,  in  the  lurit  to  this 

schedule  annexed  named,  do  certify  arid  return  to  our  sovereign  Lady  the 
Queen,  that,  iefore  the  coming  to  me  of  the  said  writ,  (that  is  to  say),  on  <i:c. , 
C.  B. ,  in  the  said  writ  also  named,  was  committed  to  my  custody,  by  virttie  of  a 
certain  warrant  of  commitment,  the  tenor  of  which  is  as  follows :  [here  insert 
a  copy  of  the  warrant.]  And  these  are  the  causes  of  the  detaining  of  the  said 
C.  !>.,  whose  body  I  have  here  ready,  as  by  the  said  writ  I  am  commanded. 

E.  F.,  Keeper. 


[See  the  form  and  return,  ante,  title  "  Certiorari.'ii 


Take  notice,  that  C.  B. ,  now  a  prisoner  in  her  Majesty's  gaol  of  Maidstone,  in 
and  for  the  county  of  Kent,  on  a  charge  of  [as  the  charge  may  he],  will  be 
brought  up  by  virtue  of  her  Majesty's  vrrit  of  habeas  corpus  before  the  honourable 
Sir  J.  L. ,  one  of  the  justices  of  her  Majesty's  court  of  Queen's  Bench,  on  &c. ,  by 
o'cloch  in  the  forenoon  of  the  same  day,  at  [his  chambers,  in  Bolls'  Garden, 
Chancery  Lane,  London],  or  before  such  other  of  the  judges  of  the  said  court  of 
Queen's  Bench,  who  shall  be  then  present,  in  order  to  the  said  C.  B.  being  ad- 
mitted to  bail  for  his  personal  appearamce  at  the  next  session  of  oyer  and 
terminer,  and  general  gaol  delivery,  to  be  held  in  and  for  the  county  of  K., 
then  and  there  to  ariMoer  all  such  matters  and  things  as  shall  be  objected 
against  him  in  her  Majesty's  behalf;  andthenames  of  the  bailare  E.  F.,  of  &c., 
6.  H.,  of  the  same  parish,  gentleman,  J.  J.,  of  &c.,  and  K.  L.,  of  &c.  Bated 
this  &c. 

Yours,  &c.,  M.  N.,  Attorney  for  the  said  C.  B. 

To  A.  B.,  of  &c.,  the  prosecutor,  and  also  to  J.  P.,  of  die. 


10  k  11  Viot.  c.  sr. 


Errors  and 
omissions  in 
plans,  &c,.  may 
be  corrected  by 
justices,  &c.,  who 
shaU  certify  the 
same. 


Certificate  to  be 
deposited. 


The  "Harbours,  Docks,  and  Piers  Clauses  Act,  1847,"  is  the 
general  consolidation  act  for  undertakings  of  that  nature,  and  con- 
tains some  provisions  important  to  justices,  which  are  therefore  here 
inserted.  After  enacting  (s.  6)  that  compensation  for  lands,  &c.  is  to 
be  given  according  to  the  Lands  Clauses  Consolidation  Act,  it  pro- 
vides (s.  7),  that  if  any  omission,  misstatement,  or  wrong  description 
shall  have  been  made  of  any  lands,  or  of  the  owners,  lessees,  or  occu- 
piers of  any  lands  described  on  the  plans  or  books  of  reference  relating 
to  the  harbour,  dock,  or  pier  deposited  in  compliance  with  the  stand-' 
ing  orders  of  either  house  of  parliament,  or  in  the  schedule  to  the 
special  act,  the  undertakers,  after  giving  10  days  notice  to  the  owners, 
lessees,  and  occupiers  of  the  lands  affected  by  such  proposed  correction, 
may  apply,  in  England  or  Ireland,  to  two  justices,  and  in  Scotland  to 
the  sheriff,  for  the  correction  thereof;  and  if  it  appear  to  such  justices 
or  sheriff  that  such  omission,  misstatement,  or  wrong  description  arose 
from  mistake,  they  shall  certify  the  same  accordingly,  and  they  shall 
in  such  certificate  state  the  particulars  of  any  such  omission,  misstate- 
ment, or  wrong  description ;  and  such  certificate  shall,  along  with  the 
other  documents  to  which  it  relates,  be  deposited,  in  England  and 
Ireland,  with  the  clerk  of  the  peace  of  the  several  counties  in  which 
the  lands  affected  by  such  alteration  are  situate,  and  in  Scotland  with 
the  sheriff  clerk  of  such  counties  and  with  the  schoolmasters  of  the 
several  parishes  in  which  such  lands  are  situate,  and  with  the  town 
clerk  if  such  lands  be  situate  in  a  royal  burgh ;  and  thereupon  such 
plan,  book  of  reference,  or  schedule  shall  be  deemed  to  be  cori'ected 
according  to  such  certificate ;  and  the  undertakers  may  make  the  works 
jn  accordance  with   such  certificate,  as  if  such  omission,  misstate- 
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Blent,  or  wrong  description  had  not  been  made.     Sects.  9,  10,  pro-       Harbours, 
vide  for  tie  plans  being  deposited  ■with,  the  clerks  of  the  peace  for  the       docks,  and 
inspection  of  the  parties  interested,  and  that  certified  copies  may  be         piers. 
received  in  evidence.  — - — — 

By  s.  25  rates  are  not  to  be  taken  untU  the  harbour,  &c.  is  com-  ■"'  ^^  ' "'  ''• 
pleted ;  and  by  s.  26,  a  certificate  under  the  hand  of  the  chairman  of  pfeSof^wor™""" 
the  quarter  sessions  in  England  or  Ireland,  and  of  the  sherifif  in 
Scotland,  shall  be  conclusive  evidence  that  the  harbour,  dock,  or  pier 
is  completed  and  fit  for  the  reception  of  vessels,  or  other  the  purpose 
intended,  and  such  chairman  or  sheriff  shall  sign  such  certificate  on 
proof  being  adduced  to  him  of  such  completion  and  fitness. 

Sect.  46.  If  any  dispute  arise  concerning  the  amount  of  any  rates  Disputes  con- 
due,  or  the  charges  occasioned  by  any  distress  or  arrestment,  by  virtue  ch™g°s  ooca-  "' 
of  this  or  the  special  act,  the  person  making  such  distress  or  using  sioned  by  distress 
such  arrestment  may  detain  the  goods  distrained  or  arrested  until  the  *°  t^^'*"^*'u"'d 
amount  of  the  rates  due  or  the  charges  of  such  distress  or  arrestment  or^reLnd,  and  in 
be  ascertained  by  a  justice,  if  in  England  or  Ireland,  and  by  the  Scotland  by  the 
sheriff  if  in  Scotland,  who,  upon  application  made  to  him  for  that  ^^^"°- 
purpose,  shall  determine  the  same,  and  award  such  costs  to  be  paid 
by  either  of  the  parties  to  the  other  of  them  as  he  shall  think  reason- 
able, and  such  costs,  if  not  paid  on  demand,  shall  be  levied  by  distress 
or  poinding  and  sale,  and  such  justice  or  sheriff  shall  issue  his  warrant 
accordingly. 

Sect.  74.  The  owner  of  every  vessel  or  float  of  timber  shall  be  Owner  of  vessel 
answerable  to  the  undertakers  for  any  damage  done  by  such  vessel  or  aamag?to%ork9. 
float  of  timber,  or  by  any  person  employed  about  the  same,  to  the 
harbour,  dock,  or  pier,  or  the  quays  or  works  connected  therewith,  and 
the  master  or  person  having  the  charge  of  such  vessel  or  float  of 
timber  through  whose  wilful  act  or  negligence  any  such  damage  is 
done  shall  also  be  liable  to  make  good  the  same ;  and  the  undertaker 
may  detain  any  such  vessel  or  float  of  timber  tm.til  sufiicient  security 
has  been  given  for  the  amount  of  damage  done  by  the  same :  provided 
always,  that  nothing  herein  contained  shall  extend  to  impose  any 
liabiuty  for  any  such  damage  upon  the  owner  of  any  vessel  where  such 
vessel  shall  at  the  time  when  such  damage  is  caused  be  in  charge  of  a 
duly  licensed  pilot,  whom  such  owner  or  master  is  bound  by  law  to 
employ  and  put  his  vessel  in  charge  of. 

Sect.  75.  If  the  amount  claimed  in  respect  of  any  such  damage  as  As  to  the  reco- 
aforesaid  do  not  exceed  501.,  such  damage  shall  be  ascertained,  and  the  very  of  amount  of 
amount  thereof  shall,  in  England  or  Ireland,  be  recovered  before  two  &o.  i    '  > 

justices,  and  in  Scotland  before  the  sheriff ;  and  in  addition  to  the 
remedies  hereby  provided  for  the  recovery  of  the  same,  the  justices  or 
sheriff  before  whom  the  same  are  recovered  may  cause  the  vessel  or 
float  of  timber  causing  such  damage,  and  any  tackle  and  furniture 
thereof,  to  be  distrained  and  kept  until  the  amount  of  damages  and 
costs  awarded  by  them  is  paid,  and  if  the  same  be  not  paid  within  7 
days  after  such  distress  or  keeping  may  cause  the  property  so  distrained 
or  kept,  or  any  part  thereof,  to  be  sold,  and  out  of  the  proceeds  of  such 
sale  may  pay  the  amount  of  damages  and  costs  awarded  by  such 
justices  or  sheriff,  and  aU  the  charges  incurred  by  the  distress,  keeping, 
and  sale  of  such  property. 

Sect.  76.  If  the  owner  of  any  vessel  or  float  of  timber  make  satis-  Owner  may  re- 
faction for  any  such  damage  as  aforesaid,  wilfuUy  or  negligently  done  from  his°servants 
by  the  master  or  person  having  charge  of  suchvesselor  float  of  timber, 
or  if  the  owner  of  any  vessel  or  goods  in  any  other  case  have  been 
compelled  to  pay  any  penalty  or  costs  by  reason  of  any  act  or  omission 
of  any  other  person,  the  person  who  actually  did  such  damage  or  who 
committed  such  offence  shall  repay  to  the  owner  of  such  vessel  or 
such  goods  the  amount  of  the  damage  or  penalty  and  costs,  together 
with  the  costs  of  the  proceedings  to  enforce  such  payment ;  and  if 
£uch  damage  or  penalty  respectively  do  not  exceed  501.,  the  sum  may, 
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10  &  11  Vict.  c.  27. 

Publication  of 
byo-laws. 


Bye-laws  to  be 
binding  on  all 
parties. 


Proof  of  publica- 
tion of  bye-laws. 


Recovery  of 
damages. 


Appointment  of 
constables. 


Bye-laws  may  be 
enforced  by  un- 
dertakers. 


UuxUuxSr  Moths,  antr  piag. 

in  England  or  Ireland,  be  recovered  before  two  or  more  justices,  and 
in  Scotland  before  tbe  sheriff. 

After  providing  for  the  confirmation  of  these  bye-laws  by  the 
'  sessions  or  one  of  the  judges,  and  notice  of  such  allowance,  it  is  enacted 
by  s.  88,  that  the  said  bye-laws,  when  confirmed,  shall  be  published  in 
the  prescribed  manner,  and  when  no  manner  of  publication  is  pre- 
scribed they  shall  be  printed ;  and  the  clerk  to  the  undertakers  shall 
deliver  a  printed  copy  thereof  to  every  person  applying  for  the  same 
without  charge,  and  a  copy  thereof  shall  be  painted  or  placed  on  boards, 
and  put  in  some  conspicuous  part  of  the  office  of  the  undertakers,  and 
also  on  some  conspicuous  part  of  the  harbour,  dock,  or  pier ;  and  such 
boards,  with  the  bye-laws  thereon,  shall  be  renewed  from  time  to  time 
as  occasion  shall  require,  and  shall  be  open  to  inspection  without  fee 
or  reward-;  and  in  case  the,  said  derk  shall  not  permit  the  same  to  be 
inspected  at  all  reasonable  times,  he  shaU  for  every  such  offence  be 
liable  to  a  penalty  not  exceeteig  51. 

-Sect.  89.  All  bye-laws  made  and  confirmed  according  to  the  pro- 
visions of  this  and  the  special  act,  when  so  published  and  put  up,  shall 
be  binding  upon  and  be  observed  by  all  parties,  and  shall  be  sufficient 
to  justify  all  persons  acting  under  the  same. 

Sect.  90.  The  production  of  a  written  or  printed  copy  of  the  bye- 
laws'  requiring  confirmation  by  a  judge  of  the  superior  courts  or  the 
court  of  quarter  sessions  or  the  sheriff,  authenticated  by  the  signature 
of  the  judge  or  of  the  chairman  of  the  court  or  the  sheriff  who  shall 
have  approved  of  the  same,  and  a  written  or  printed  copy  of  the  bye- 
laws  not  requiring  such  confirmation,  authenticated  by  the  common 
seal  of  the  undertakers  if  incorporated,  or  under  the  hands  of  the 
undertakers  if  not  incorporated,  or  any  two  of  them,  shall  be  evidence 
of  the  existence  and  due  making  of  such  bye-laws  in  all  cases  of  pro- 
secution under  the  same,  without  proof  of  the  signature  of  such  judge 
or  chairman  or  sheriff,  or  the  common  seal  or  signature  of  the  under- 
takers; and  with  respect  to  the  proof  of  the  publication  of,  any  such 
bye-laws,  it  shall  be  sufficient  to  prove  that  a  board  containing  a  copy 
thereof  was  put  up  and  continued  in  manner  by  this  act  directed,  and 
in  case  of  its  afterwards  being  displaced  or  damaged  that  such  board 
was  replaced  or  restored  as  soon  as  conveniently  might  be,  unless  proof 
be  adduced  by  the  party  complained  against  that  such  painted  board 
did  not  contain  a  copy  of  such  bye^laws,  or  was  not .  duly  put  up  or 
continued  as  directed  by  this  act. 

8.  91  provides  for  tender  of  amends,  and  payment  into  court,  as  in 
the  Companies  Clauses  Act,  ante,  title  "  Companies." 

Ss.  92,  94,  and  95,  are  the  same  as  10  &  11  Vict.  c.  16,  ss.  104, 
105,  106,  respectively,  and  ss.  97,  98,  contain  the  same  provisions  as 
to  the  access  to  the  special  act  as  s.  110  of  that  statute,  supra,  title 
"  Companies." 

Sect.  79.  Any  two  justices  may  appoint  such  persons  as  shall  be 
nominated  for  that  purpose  by  the  undertakers  to  be  special  constables 
within  the  limits  of  the  harbour,  dock,  pier,  and  premises  of  the 
undertakers,  and  within  one  mile  of  the  same ;  and  every  person  so 
appointed  shall  be  sworn  in  by  any  such  justices  duly  to  execute  the 
office  of  a  constable  within  the  limits  aforesaid,  and  when  so  sworn  in 
shall  have  the  same  powers,  protections,  and  privileges  within  the 
limits  aforesaid,  and  shall  be  subject  to  the  same  liabilities  as  constables 
have  or  are  subject  to  by  the  laws  of  the  realm. 

Sect.  80.  Any  two  justices  may  dismiss  any  such  constable  from  his 
office,  and  upon  such  dismissal  aU  powers,  protections,  and  privileges 
vested  in  such  constable  shall  cease. 

Bye-laws  may  be  made  for  any  of  the  purposes  specified  in  s.  73, 
which  embrace  the  regulations  for  the  use  of  the  harbour,  &c.,  and  the 
duties  of  all  persons  employed  on  the  premises ;  and  by  s.  84,  the 
undertakers  may,  by  the  bye-laws  so  to  be  made  by  them,  impose 
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such,  reasonable  penalties  as  ttey  shall  think  fit,  npt  exceeding  51.  for    ffard  labour 
each  breach  ;of  such  bye-laws :  Provided  always,  that  such  bye-laws  Punishment  of. 

shall  be  so  framed  as  to  allow  the  justices  or  sheriff  before  whom  any 

penalty  imposed  thereby  shall  be  sought  to  be  recoyered  to  order 
the  whole  or  part  only  of  such  penalty  to  be  paid.  (See  "  Bye- 
laws.")   _ 

By  the  2i  &  25  Vict.  c.  45,  certain  provisions  were  enacted  enabling  24  Si  25  Viot.  c,  45. 
the  promoters  of  any  pier  or  harbour  works  to  obtain  provisional 
orders  from  the  Board  of  Trade  after  enquiry  made  relative  to  the  con- 
struction of  the  works,  the  lev3ring  of  rates,  &c.,  and  as  to  the  confirma- 
tion of  such  orders  by  parliament. 


Hiattr  3lai)0ttr,  HuntsSiim^nt  at 

See  Penal  Servitude. 

Stat.  3  Geo.  4,  c.  114,  intituled,  "An  act  to  provide  for  the  more  ^  <5eo.  ^Vjq'*'  g 
effectual  punishment  of  certain  offepCes,  by  imprisonment  with  hard  e^i62°^ ''  ""' ' ' 
labour,"  after  reciting  53  Geo.  3,  c.  162,  enacts,  "That  from  and  persons oonvicted 
after  the  passing  of  this  act,  whenever  any  person  shall  be  convicted  of  certain  ofTences 
of  any  of  the  offences  hereafter  specified  and  set  forth  :  that  is  to  say,    ™*7  ^^  sentenced 

,,/,,,,  -i   i.  T    *  ■'*     to  impnsonment 

"  Any  attempt  to  commit  felony.  .j^ith  bard  labour. 

"  Any  riot. 

"  Any  misdemeanor  for  having  received  stolen  goods  knowing  them 
to  have  been  stolen. 

"  Being  an  utterer  of  counterfeit  money,  knowing  the  same  to' be 
counterfeit. 

"  Knowingly  and  designedly  obtaining  money,  goods,  wares,  or 
merchandizes,  bills,  bonds,  or  other  securities  for.  money,  by  false 
pretences,  with  intent  to  cheat  any  person  of  the  same. 

"Keeping  a  common  gaming-house,  a  common  bawdy-house,  or  a 
common  ill-governed  and  disorderly  house. 

"Wilful  and  corrupt  perjury,  or  of  subornation  of  perjury. 

"  Having  entered  any  open  or  inclosed  ground  with  intent  there  ille- 
gally to  destroy,  take,  or  kiU  game  or  rabbits,  or  with  intent  to  aid, 
abet,  and  assist  any  person  or  persons  illegally  to  destroy,  take,  or 
kill  game  or  rabbits,  and  having  been  there  found  at  night  armed  with 
any  offensive  weapon. 

"  In  each  and  every  of  the  above  cases,  and  whenever  any  person 
shall  be  convioted  of  any  or  either  of  the  aforesaid  offpnces,  it  shall  and 
may  be  lawful  for  the  court  .before  which  any  guch  offender  shall  be 
convicted,  or  which  by  law  is  authorised  to  pass  seiitence  upon  any 
such  offender,  to  award  and  order  (if  such  court  shall  think  fit)  sentence 
of  imprisonment  with  hard  labour,  for  any  term  not  exceeding  the 
term  for  which  such  court  may  now  imprison  for  such  offences,  either 
in  addition  to  or  in  lieu  of  any  other  punishment  which  may  be  inflicted 
on  any  such  offenders  by  any  law  in  force  before  the  passing  of  this 
act ;  and  every  such  offender  shall  thereupon  suffer  such  sentence,  in 
such  place,  and  for  such  time  as  aforesaid,  as  such  court  shall  think  fit 
to  direct." 

This  statute,  so  far  as  it  relates  to  the,  assaults  therein  mentioned,  is 
repealed  by  the  9  Geo.  4,  c.  31,  now  repealed  by  24  &  25  Vict.  c.  95  ; 
but  its  provisions  were  nearly  re-enacted  by  the  24  &  25  Vict.  c.  100. 
See  ante,  "  Assault." 

24  &25  Vict.  c.  96,  ss.  118,  119  (the  Larceny  Act),  enacts,  wherever  in  larceny. 
imprisonment,  with  or  without  hard  labour,  may  be  awarded  for  any 
indictable  offence  under  this  act,  the  court  may  sentence  the  offender 
to  be  imprisoned,  or  to  be  imprisoned  and  kept  to  hard  labour,  in  the 
common  gaol  or  house  of  correction ;  and  where  solitary  confinement 


952 

Hawkers  and 
pedlars. 

3  Geo.  4,  c.  114. 

Malicious  injuries 
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Robbery,  burgla- 
ry, &c. 


Forgery, 
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Arson,  and  de- 
stroying ships,  &c. 

Punishment  for 
certain  indictable 
misdemeanors. 


Other  cases. 
Mode  of  enforcing. 


may  be  awarded,  the  court  may  direct  the  offender  to  be  kept  in  soli- 
tary confinement  for  any  portion  or  portions  of  his  imprisonment,  or 
of  his  imprisonment  with  hard  labour,  not  exceeding  one  month  at  a 
time  and  not  exceeding  3  months  in  any  one  year. 

There  is  also  a  similar  clause,  as  to  hard  labour,  in  the  24  &  25  Viot, 
c.  97,  ss.  74,  75,  relative  to  offences  against  property,  which  see,  tit. 
"  Malicious  Injuries  to  Property." 

By  24  &  25  Vict.  c.  100,  s.  69,  relative  to  oflfences  against  the  person, 
hard  labour  may  be  added  to  the  punishment  of  imprisonment. 

There  is  also  a  similar  clause  in  the  24  &  25  Vict.  c.  97,  s.  74,  rela- 
tive to  the  oflfences  of  robbery  and  stealing  from  the  person,  and  con- 
nected therewith;  and  the  oflfence  of  burglary  and  stealing  in  the 
dwelling-house . 

Also,  a  similar  clause  in  the  24  &  25  Vict.  c.  98,  s.  52,  relative  to 
the  punishment  for  forgery. 

Also  a  similar  clause  in  the  7  Will.  4  &  1  Vict.  c.  88,  s.  5,  relative  to 
the  oflfence  of  piracy ;  which  see  under  title  "  Piracy. " 

Also,  a  similar  clause  in  the  24  &  25  Vict.  c.  97,  s.  74,  relative  to 
the  offence  of  burning  or  destroying  buildings  or  ships. 

By  14  &  15  Vict.  c.  100,  s.  29,  it  is  enacted,  that  whenever  any 
person  shall  be  convicted  of  any  one  of  the  offences  following,  as  an 
indictable  misdemeanor ;  that  is  to  say,  any  cheat  or  fraud  punishable 
at  common  law ;  any  conspiracy  to  cheat  or  defraud,  or  to  extort 
money  or  goods,  or  falsely  to  accuse  of  any  crime,  or  to  obstruct,  pre- 
vent, pervert,  or  defeat  the  course  of  public  justice;  any  escape  or 
rescue  from  lawful  custody  on  a  criminal  charge ;  any  public  and  in- 
decent exposure  of  the  person ;  any  public  selling,  or  exposing  for 
public  sale  or  to  public  view,  of  any  obscene  book,  print,  picture,  or 
other  indecent  exhibition  ;  it  shall  be  lawful  for  the  court  to  sentence 
the  offender  to  be  imprisoned  for  any  term  now  warranted  by  law,  and 
also  to  be  kept  to  ■  hard  labour  during  the  whole  or  any  part  of  such 
term  of  imprisonment. 

This  clause  was  repealed  by  24  &  25  Vict,  c.  95,  as  to  indecent 
assaults. 

See  also  the  various  titles  of  offences  throughout  this  work,  as  to 
when  hard  labour  may  be  imposed  in  other  cases  than  the  above. 

As  to  the  mode  of  enforciag  this  punishment,  and  how  it  is  to  be 
regulated,  &c.,  see  ante,  tit.  "  Gaoh." 


Wip  are. 


Expediency  of 
laws  as  to. 


[7  Geo.  3,  c.  43  ;  48  Geo.  3,  c  84  ;  50  Geo.  3,  c.  41 ;  52  Geo.  3,  c.  108  ; 
6  Geo.  4,  c.  80  ;  1  &  2  Will.  4,  c.  22  ;  22  &  23  Vict.  c.  36  ;  24  &  2,') 
Vict.  c.  21  ;  27  &  28  Vict.  c.  56  ;  28  &  29  Vict.  c.  96,  a.  18  :  29  &  30 
Vict.  c.  64,  ss.  11—14.] 

A  HAWKEE  is  an  itinerant  trader,  who  goes  about  from  place  to 
place,  carrying  with  him,  and  selling,  wares.  By  Dr.  Johnson,  a 
hawker  is  defined  to  be  "  one  who  seUs  his  wares  by  proclaiming  them 
in  the  street." 

A  pedlar  is  a  hawker  in  small  wares.  By  Dr.  Johnson,  he  is  defined 
to  be  "one  who  travels  the  country  with  small  commodities." 

The  trade  carried  on  by  persons  keeping  fixed  establishments  is,  ge- 
nerally speaking,  much  more  beneficial  to  the  state  than  that  of  itine- 
rant hawkers  and  pedlars.  The  character  of  the  local  trader  is  better 
known,  and,  therefore,  there  is  greater  security  for  the  respectability 
of  his  dealings.  He  contributes  also  by  the  number  of  persons  he 
employs,  and  the  taxes  he  pays,  much  more  than  the  itinerant  trader, 
to  promote  the  wealth  and  increase  the  prosperity  of  ttie  country. 


Hence  has  arisen  the  expediency  of  framing  laws,  wHch.  may  operate  i.  Duties,  Uceri- 
as  a  restraint  upon  itinerant  traders,  may  diminish  their  number,  and,         ces,  &c. 

while  they  prevent  any  illegal  practices,  may,  by  obliging  such  per- 

sons  to  take  out  Kcenoes,  and  to  submit  to  certain  other  regulations, 
be  productive  of  revenue  and  profit.      (See  2  Chitty's  Cvmmercial  Law, 
163). 
We  will  divide  our  considerations  under  this  title,  as  follows : — 

I,  Duties  aiid  Licences,  cfcc,  who  subject,  dsc,  to.  &c.,  p.  953. 

II,  Certificate  to  obtain  Lioence,  p.  936. 

III.  Packages,  &c.,  to  he  marked,  p.  957. 

rV.  Exemptions  from  taking  out  Licence,  p.  958. 

V.  Licensed  Hawkers  may  set  up  any  Trade,  p.  960. 

VI.  Wliat  Goods,  Hawkers,  &c.,  prohibited  hawking,  p.  960. 

VII.  Selling  by  Auction  prohibited,  (fee,  p.  961. 

VIII.  Hawking  contrary  to,  or  without  a  Licence,  or  refusing  to  produce 
it,  p.  962. 

IX.  Hiring  or  lending  Licences,  p.  963. 

X.  Forging  Licences,  p.  961. 

XI.   Constables  refusing  to  Assist,  &c.,  p.  964. 

XII.  Recovery  and  Application  of  Penalties,  Non-attendance  of  Wit- 
nesses, p.  964. 

XIII.  Conviction — General  Lssue,  &c.,  p.  966. 

XIV.  Appeal,  p.  967. 
XV.  Forms,  p.  968. 


I.  Butm,  iLicmas,  Sic, 

Stat.  50  Geo.  3,  c.  41,  intituled  "  An  Act  for  placing  the  duties  of  .50  Geo.  3,  u,  41. 
hawkers  and  pedlars  under  the  management  of  the  commissioners  of 
hackney  coaches,"  repeals  9  &  10  Will.  3,  c.  27,  and  aU  acts  relating  to 
duties  on  hawkers  and  pedlars. 

By  sect.  31,  all  the  powers,  rules,  penalties,  and  forfeitures,  exemp-  ^^%^  °^?  'V  j 
tions,  and  things  whatsoever,  which,  by  stat.  9  &  10  Will.  3,  c.  27,  to'thia'aot.  ™  ^ 
or  by  any  other  law  now  in  force  relating  to  the  duties  by  that  act 
granted,  are  provided,  settled,  or  established,  (other  than  so  far  as  the 
same  is  or  are  inconsistent  with,  or  repugnant  to,  this  act,  and  other 
than  in  such  cases  for  which  different  provisions  are  prescribed  by  this 
act),  shall  be  exercised,  and  put  in  execution  for  the  managing,  raising, 
levying,  recovering,  and  paying  the  several  duties  hereby  granted,  as 
fully  as  if  all  the  said  powers,  &c.,  were  repeated  in  this  present  act. 

Stamp  duties  on  licences  to  hawkers  were  imposed  by  55  Geo.  3,  c.  41 ,  ^encesMid  duties 
but  new  duties  have  been  granted  by  27  Vict.  o.  18,  which  by  27  &  28  thereon. 
Vict.  c.  16,  s.  6,  are  made  excise  duties,  and  all  the  powers  contained 
in  the  Stamp  Acts  relative  to  such  duties  may  be  enforced  by  officers 
of  the  excise,  by  whom  the  licences  are  now  granted. 

By  the  27  Vict.  c.  18,  s.  8,  licences  were  allowed  to  be  granted  to 
hawkers  and  pedlars  for  periods  not  exceeding  6  months,  and  by  the 
same  act  new  duties  on  hcences  to  hawkers  were  imposed,  and  which 
are  as  foUows : — 
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1.  Duties  J  licen' 


28  &  29  Vict.  i;.  9C. 
Hawkers'  licences 
may  be  renewed 
Taefore  expiration, 
and  new  licence 
to  stand  in  place 
of  licence  sur- 
rendered. 


Hawkers'  licences 
to  expire  on  3 1  st 
March  in  every 
yeitr(a). 


Certificate  for. 


Duty  payable  at 
time  of  granting. 


Exemptions. 


On  licences  to  tawkers  and  pedlars : 

For  aud  upon  any  licence  to  be  taken  out  on  or  aftei'  the  1st  August, 
1864,  by  every  hawker,  pedlar,  petty  chapman,  and  every  other 
trading  person  going  from  town  to  town,  or  to  other, men's  houses, 
and  travelling  either  on  foot  or  otherwise,  in  Great  Britain,  carrying 
to  sell  or  exposing  to  sale  any  goods,  wares,  or  merchandise, 

If  such  trading  person  as  aforesaid  shall  travel  and  trade  on 
foot,  without  any  horse  or  other  beast  bearing  or  drawing 
burthen,  and  shall  carry  his  goods,  wares,  or  merchandise 
to  and  sell  or  expose  for  sale  the  same  at  other  men's 
houses  only,  and  not  in  or  at  any  house,  shop,  room, 
booth,  stall,  or  other  place  whatever  belonging  to  or  hired 
or  occupied  or  used  by  him  for  that  purpose  in  any  town 
to  which  he  may  travel,  the  yearly  duty  of    .         .         .200 

And  if  such  trading  person  shall  travel  or  trade  otherwise 
than  as  aforesaid,  or  with  a  horse  or  other  beast  bearing 
or  drawing  burthen,  the  yearly  duty  of  .         .         .         .400 

By  28  &  29  Vict.  c.  96,  s.  18,  any  hawker,  pedlar,  or  petty  chapman 
may  apply  for  a  renewed  licence  under  the  provisions  of  the  statute  in 
that  behalf  at  any  time  before  the  expiration  of  his  current  licence ; 
and  on  production  and  surrender  of  his  current  licence,  and  payment 
of  the  duty  chargeable  on  a  new  licence,  it  shall  be  lawful  for  the 
officer  to  grant  to  Mm  a  renewed  licence,  and  such  officer  shall  insert 
therein  the  days  of  the  commencement  and  termination  of  the  period 
for  which  the  same  shall  be  granted,  and  the  day  of  granting  the  same, 
and  shall  endorse  thereon  a  memorandum  of  the  date  and  place  of 
surrender  of  the  current  licence;  and  such,  renewed  licence,  so  en- 
dorsed, shall  stand  in  the  place  of  and  be  of  the  same  force  and  effect 
as  the  surrendered  licence  during  the  unexpired  term  thereof,  as  well 
as  for  the  whole  of  the  term  for  which  the  renewed  licence  shall  have 
been  granted. 

By  the  29  &  30  Vict.  c.  64,  s.  13,  every  licence  granted  in  the  United 
Kingdom  to  a  hawker,  pedlar,  and  petty  chapman  shall  expire  on  the 
Slst  day  of  March  next  following  the  grant  of  such  licence ;  provided 
that  it  shall  be  lawful  to  grant  a  licence  to  a  hawker,  pedlar,  and  petty 
chapman  for  a  period  not  exceeding  6  months,  on  payment  of  one  half 
only  of  the  amount  payable  for  a  yearly  licence,  and  such  half-yearly 
licence  shall  continue  in  force  until  the  31st  day  of  March  or  the  30th 
day  of  September,  whichever  shall  next  follow  the  day  of  granting  the 
same. 

Sect.  14  provides  for  the  renewal  of  hawkers'  licences  granted  before 
the  alteration  in  time  of  expiration  was  made. 

Before  the  Uoence  is  granted,  it  is  necessary  that  the  applicant 
should  produce  the  certificate  as  required  by  sects.  12,  13.  (See^osi, 
p.  956). 

By  50  Geo.  3,  c.  41,  s.  10,  the  duties  are'to  be  paid  at  the  time  of 
receiving  the  licences. 

Only  one  horse  licence  is  required  for  hawkers,  ,pedlars,  and  petty 
chapmen  travelling  with  several  beasts.  (iJ.  v.  Rohotham,  3  Burr.  1472.) 

By  ss.  5  and  ^Z,  post,  and  52  Geo.  3,  c.  108,  post,  several  persons  are 
exempted  from  this  duty.  ^  See  the  provisions  in  pages  958,  959.  As 
to  hawkers  selling  by  auction,  see  post,  pp.  955,  956. 


Who  are  hawkers,      Every  lrawlcer,&c.'\ — A  single  act  of  selling  a  parcel  of  silk  handker- 
&o.,  within  the      cHefs  to  a  particular  person,  is  not  a  sufficient  proof  that  the  party 
was  such,  a  hawker,  pedlar,  or  petty  chapman,  as  ought  to  take  out  the 


statute. 


(a)  This  act  altered  the  dates  for 
the  expiration  of  hawkers'  licences. , 
The  schedule  of  duties  granted  by 


27  Vict.  c.  18,  superseded  those  im- 
posed by  24  &  25  Vict.  c.  21. 


licence.     (S.  v.  Littk,  1  Burr.  609;  and  see  Paley,  68;  B.  v.  Buckle,  4  1.  Duties,  Keen 
Bast,  346.)  cg^,  t^c- 

^«(f  ewer?/  otter  trading  person."] — Th'ese  words  extend  to  tte  case  of 
all  itinerant  dealers  'wh.o  sell  by  retail,  iow  extensive  soever  their 
transactions  may  be,  and  are  not  restrained  to  persons  of  the  same 
description,  as  hawkers  and  pedlars  who  deal  in  a  small  way. 

Thus,  a  licensed  auctioneer,  going  from  town  to  town  in  a  public 
stage-coach,  and  sending  goods  by  public  waggons,  and  selling  the 
same  on  commission  by  retail,  or  by  auction  at  the  diflferent  towns,  is 
a  trading  person,  within  the  above  6th  section,  and  must  take  out  a 
hawker's  and  pedlar's  licence;  {B.  v.  Turner,  i  B.  &  Aid.  510) ;  et per 
Ahbott,  0.  J.,  8.  G. — ■"  The  question  intended  to  be  submitted  to  us  by 
the  sessions  is,  whether  a  licensed  auctioneer,  conveying  goods  by  a 
public  stage  waggon,  from  place  to  place,  and  selHag  them  on  commis- 
sion, is  to  be  considered  as  a  pedlar  or  trading  person  within  the  meaning 
of  the  50  Geo.  3,  c.  41.  By  sect.  6,  it  is  enacted,  '  that  there  shall  be  paid 
an  annual  duty  of  4Z.  by  every  hawker,  pedlar,  petty  chapman,  and  every 
other  trading  person  going  from  town  to  town,  or  to  other  men's 
houses,  and  travelling  either  on  foot  or  with  horses,  or  otherwise  car- 
rying to  sell,  or  exposing  to  sale,  any  goods,  &c. ; '  and  a  further  duty 
of  4L  in  respect  of  every  horse  or  other  beast  bearing  or  drawing 
burthen.  Now,  it  appears  to  me  that  the  appellant  is- a  trading  person 
within  the  meaning  of  this  section.  It  has  been  urged  that  he  is  not 
a  trader,  but  an  agent  selling  the  goods  of  others  on  commission.  It 
is  clear,  however,  that  agents  were  meant  to  be  included  within  the 
act  of  parliament;  for  section  23  contains  an  express  exception  of  the 
particular  agents  therein  mentioned.  Now,  that  exception  would  be 
wholly  unnecessary,  if  other  agents  were  not  meant  to  be  included 
within  the  act.  The  defendant  in  this  case  is  convicted  for  having  no 
licence  at  all,  and  therefore  I  think  the  mode  of  travelling  wholly  im- 
material. It  has  been  said,  that  the  conviction  cannot  be  supported  in 
its  present  form,  inasmuch  as  the  ground  of  it  is,  that  the  defendant 
travelled  with  horses.  If  it  had  been  found  as  a  fact  in  the  case  that 
the  defendant  had  been  convicted  for  want  of  a  horse  licence,  I  should 
have  thought  that  the  conviction  could  not  be  supported;  for  the 
horses,  in  respect  of  which  he  is  bound  to  take  out  a  licence,  are  those 
bearing  or  drawing  burthen,  or,  in  other  words,  carrying  and  drawing 
his  goods.  The  defendant  here  was  convicted  for  having  no  licence  at 
all,  and  I  think,  therefore,  the  word  'horses '  may  be  rejected.  Arid, 
besides,  in  the  way  in  which  the  present  question  is  brought  before  us, 
we  cannot  look  at  the  form  of  the  conviction,  but  merely  at  the  case 
submitted  to  us  by  the  sessions.  The  order  of  sessions  must,,  there- 
fore, be  affirmed." 

So,  a  person  travelling  from  town  to  town,  and  having  packages  of 
books,  &c.,  weighing  1325, pounds,  sent  after  him  by  the  common 
stage  waggon,  and  taking  rooms  at  each  town,  and  there  selling  such 
books,  &o.,  by  retail  and  by  auction,  is  a  trading  person  within  50 
Geo.  3,  c.  41 ;  {Dean  v.  King,  4  5.  &  Aid.  517  ;  etper  Abbott,  C.  J.—"  I 
am  clearly  of  opinion,  upon  the  facts  of  this  case,  that  the  defendant 
was  a  trading  person,  travelling  from  town  to  town,  within  the  mean- 
ing of  this  act  of  parliament.  The  argument  urged  on  the  part  of  the 
defendant,  arising  out  of  the  extent  of  his  dealings,  would  go  to  show, 
that  when  the  inconvenience  to  the  resident  tradesman  is  the  greatest, 
no  offence  would  be  committed." 

It  seems  also,  that  if  a  person  travel  from  town  to  town  with  goods, 
and  in  each  town  employ  an  auctioneer  resident  therein  to  sell  them 
for  him,  the  person  so  travelling  from  town  to  town  is  a  trading  per- 
son within  the  meaning  of  the  act.  [Attorney-General  y.  Tongue,  12 
Price,  51.) . 

Where  the  defendant  was  a  servant  to  a  tea- dealer  in  the  county  of 
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2.  Oertificate  to  Worcester,  -who  had  been  sent  about  the  country  by  his  master,  show- 
ohtain  licence,  ing  samples  and  collecting  orders,  and  afterwards  carrying  the  parcels 
about  for  deliyery,  according  to  the  orders. — The  question  was,  whether 
this  was  hawking  and  pedling,  so  as  to  require  a  licence  under  the  act. 
The  court  was  of  opinion  that  the  act  applied  only  to  those  who  carried 
about  the  goods  to  be  sold  and  delivered  immediately,  and  not  to  those 
who  carried  about  the  goods  for  delivery  pursuant  to  previous  order 
and  contract,  otherwise  a  licence  would  be  necessary  to  legalize  the 
transactions  of  travellers  for  London  houses.  The  act  was  not  a  carry- 
ing to  sell,  or  exposing  to  sale,  within  the  statute.  (-B.  v.  Knight,  10 
B.  &  0.  734.) 

Going  from  town  to  town,  &c.,  mid  travelling  either  on  foot  or  loith 
horse,  horses,  or  otherwise{a).'] — These  words  form  part  of  the  description 
of  all  the  persons  previously  named  in  the  60  Geo.  3,  o.  41,  s.  6,  and 
therefore  a  conviction  for  hawking  goods  without  a  licence,  merely 
describing  the  party  as  a  hawker,  was  held  insufficient  if  it  did  not 
also  describe  him  as  going  from  town  to  town,  or  to  other  men's 
houses,  &c.,  as  in  the  act.  {B.  v.  Little,  1  Burr.  609.)  In  the  case  of 
the  Attorney-General  v.  Woolhouse  (1  Y.  &  J.  463),  where  a  cabinet- 
maker, residing  at  Leicester,  and  having  a  shop  there,  sent  goods  to 
Ashby  de  la  Zouch  in  a  cart,  which  he  accompanied  on  foot  part  of  the 
way,  and  then  went  to  Ashby  de  la  Zouch  by  the  mail,  where  he 
employed  an  auctioneer,  and  sold  the  goods  by  auction,  it  was  held 
that  he  was  a  person  travelling  from  town  to  town,  within  the  act.  It 
seems  at  one  time  to  have  been  supposed,  that,  in  order  to  subject 
himself  to  the  penalties  of  the  act,  the  defendant  must  have  travelled 
with  the  goods  he  had  to  sell,  but  it  is  now  settled  that  the  mode  of 
travelling  is  wholly  immaterial.   {Supra.) 

By  24  &  25  Yict.  c.  21,  s.  9,  persons  going  from  town  to  town  or  to 
other  men's  houses  carrying  to  sell  or  exposing  to  sale  any  goods, 
wares.or  merchandise,  or  carrying  and  exposing  samples  or  patterns  of 
any  goods,  wares,  or  merchandise  to  be  afterwards  delivered,  shall  be 
deemed  to  be  and  shall  be  trading  persons  within  the  meaning  of  this 
act,  and  of  the  acts  now  in  force  relating  to  hawkers,  pedlars,  and 
petty  chapmen,  and  shall  be  subject  and  liable  to  all  the  duties,  pro- 
visions, regulations,  pains,  and  penalties  in  and  by  the  said  acts  im- 
posed or  contained,  as  if  the  same  were  herein  repeated  and  re-enacted 
with  reference  to  the  persons  and  matters  and  things  aforesaid :  Pro- 
vided that  nothing  herein,  contained  shall  extend  to  subject  commer- 
cial travellers  or  other  persons  to  the  duties  and  provisions  of  the  said 
acts  by  reason  merely  of  their  selling  or  seeking  orders  for  goods, 
wares,  or  merchandise  to  or  from  persons  who  are  dealers  therein, 
and  who  buy  to  sell  again,  nor  to  persons  licensed  by  the  excise  to  deal 
in  spirits,  wine,  or  beer,  or  to  the  agents  of  such  last-mentioned  per- 
sons, nor  to  persons  who  are  the  real  workers  or  makers  of  any  goods 
or  wares,  or  the  servants  of  such  persons  seeking  orders  for  any  of  such 
goods  or  wares.  ^ 

II.  (ttfttificate  to  oitain  Hiccnw. 

By  50  Geo.  3,  c.  41,  s.  12,  before  any  person  or  persons  shall  re- 
ceive any  licence  to  trade  or  travel  as  afoi'esaid,  every  such  person  or 
persons  shall  produce  to  the  commissioner  or  commissioners  for 
licensing  and  regulating  hackney  coaches,  or  their  deputy  or  deputies 
appointed  for  licensing  hawkers,  pedlars,  petty  chapmen,  and  other 
trading  persons  as  aforesaid,  a  certificate,  signed  by  some  one  clergy- 
man officiating  within  the  parish,  chapeliy,  or  place,  wherein  such 
person  so  applying  for  such  licence  has  his  usual  residence,  and  also 

(a)  This  section  is  now  repealed,  tlio  substituted  clause  27  Yict.  c.  3  8, 
Jbut  the  words  are  nearly  identical  iu      Schedule,  ante,  p.  95-1. 


24  &  25  Vict.  0.  21. 
Persons  seeking 
orders  for  goods 
at  other  men's 
houses  to  be 
deemed  hawkers. 


Hawkers  before 
licensed  to  pro- 
duce certificate  of 
character. 
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by  2  reputable  inhabitants  of  tie  said  parish,  chapel-iy,  or  place,     3.  Packages, 
attesting  that  the  person  so  applying  is  of  good  character  and  reputa-  dc.  to  he  marled. 

tion,  and  is  a  fit  person  to  be  licensed  to  exercise  the  trade  of  a  hawker, 

pedlar,  and  petty  chapman. 

By  24  &  25  Vict.  c.  21,  s.  6,  any  licence  to  a  hawker,  pedlar,  and  A  licence  may  bo 
petty  chapman  tinder  this  act  maybe  granted  by  any  authorised  officer  hlwkeron  a  cer- 
of  inland  revenue  upon  the  person  applying  for  it  [producing  either  tiflcateotajustioe 
such  certificate  as  is  now  by  law  required  before  receiving  a  hawker's  "■'.^'^  officer  o£ 
licence,  or  a  certificate  under  the  hand  of  a  justice  of  the  peace  for  the  "^  '^^' 
coimty  or  place,  or  any  superintendent  or  inspector  of  police  of  or  for 
the  district  in  which  the  officer  shall  reside,  that  the  appHoant  for  such 
licence  under  this  act  is  a  proper  person  to  be  so  licensed. 

By  27  &  28  Vict.  c.  56,  s.  7,  any  licence  to  a  hawker,  pedlar,  and  A  licence  may  bo 
petty  chapman  in  Great  Britaia  may  be  granted  by  any  authorised  g^'^nted  to  a 
oifacer  01  excise  upon  the  person  applymg  tor  it  producmg  the  certifi-  certificate  re- 
cate  described  in  sect.  6  of  the  24  and  25  Vict.  c.  21,  or  in  any  former  quired  by  law, 
act :  Provided  always,  that  it  shall  be  lawful  to  grant  to  any  person  newedTn'tbe^' 
-who  shall  have  taken  out  a  licence  as  a  hawker,  pedlar,  and  petty  production  of  a 
chapman,  a  renewed  licence  upon  the  production  and  surrender  of  the  previous  licence, 
licence  last  previously  issued  to  him  as  such  hawker,  pedlar,  and  petty 
chapman,  and  without  the  production  of  any  further  or  other'  certifi- 
cate, so  long  as  he  shall  continue  to  renew  his  licence  immediately 
upon  the  expiration  thereof. 

Sect.  13.  The  certificate,  so  to  be  produced,  shall  be  in  the  form,  or  Korm  of  certia- 
to  the  effect  following : —  '='^*'"^- 

"  We,  A.  B.  the  minister,  and  C.  D.  and  E.  F.  being  two  householders  re- 
siding at      ,  in  the  parish,  chapelry,  or  otherwise  [as  the  case  may  be],  of 
in  the  county  of        ,  do  hereby  certify,  that  G.  H.  hath  been  known  to  us  for  the 
space  of  years  last  past,  and  during  all  that  time  hath  usually  resided  in 

the  said  parish,  chapelry,  or  otherwise  [as  the  case  may  be],  of  ,  and  is  a 

person  of  good  character  and  reputation,  and  is  a  fit  person  to  be  licensed  to 
exercise  the  trade  of  a  hawker,  pedlar,  andpetty  cjmptnan.  Dated  the  day 
of 

A.  B.     Minister. 

jj,  p  !  householders. 


III.  ^acfeages,  ^c,  to  lie  matfeeU 

By  50  Geo.  3,  c.  41,  s.  14,  every  person  to  whom  any  such  licence  Packages  of 
as  aforesaid  shall  be  granted  under  or  by  virtue  of  this  act,  and  who  f'^™'^'''^]^  S^® 
shall  trade  with  or  under  colour  of  such  licence,  shall  cause  to  be  censed  hawker," 
written,  painted,  or  printed,  in  large  legible  Eoman  capitals,  upon  &=■ 
the  most  conspicuous  part  of  every  pack,  box,  bag,  trunk,  case,  cart, 
or  waggon,  or  other  vehicle  or  conveyance  in  which  he  or  she  shall 
carry  his  or  her  goods,  wares,  and  merchandise,  and  of  every  room  and 
shop  in  which  he  or  she  shall  so  trade,  and  likewise  upon  every  hand- 
bill or  advertisement  which  he  or  she  shall  give  out,  distribute,  or 
publish,  the  words   "licensed  hawker,"  together  with  the  number, 
name,  or  other  mark  or  marks  of  distinction  so  written  or  printed  upon 
his  or  her  licence  as  aforesaid;  and  that  every  such  person  in  any  respect  Penalty  io(. 
making  default  herein,  shall  forfeit,  for  every  offence,  the  sum  of  101. 

Sect.  15.  If  at  any  time  from  and  after  the  said  1st  day  of  August,  Persons  not  li- 
[1810],  any  person,  other  than  to  whom  such  licence  shall  have  been  "^^f^^  "^'"^  ^'^'^^ 
so  granted  as  aforesaid,  shall  write,  paint,  or  print,  or  cause  to  be 
written,  painted,  or  printed,  or  kept,  or  continue  written,  painted, 
or  printed,  upon  any  pack,  bag,  box,  trunk,  case,  cart,  waggon,  or 
other  vehicle  or  conveyance,  for  any  goods,  wares,  or  merchandize,  or 
in  any  room  or  shop  in  which  he  or  she  shall  sell  or  expose  to  sale,  or 
keep  for  sale,  any  goods,  wares,  or  merchandize,  the  words  "licensed 
hawker, "  or, "  licensed  pedlar, ' '  or  any  other  word  or  words  to  that  effect ;  Penalty  lOl. 
every  person  offending  therein  shall  forfeit  for  each  offence  the  sum  of  1 OZ. 
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4.  Exemptions 
from  taking  out 


Goods  may  be 
exposed  to  sale  in 
public  markets. 


Proviso  for  sale  of 
certain  goods,  &c. 


Makers,  &c.,  of 
goods,  &c. 


Particular  trades. 


Foreign  manufac- 
tures. 


Victuals 


IV.  asxmvtms  from  tafems  out  Htcence. 

By  50  Geo.  3,  c.  41,  s.  5,  NotMng  herein  contained  shall  extend  or 
be  construed  to  extend  to  hinder  any  person  or  persons  from  selling  or 
exposing  to  sale,  any  sorts  of  goods  or  merchandize,  in  any  public 
mart,  market  (a),  or  fair,  legally  established  within  the  kingdom  of 
England,  dominion  of  Wales,  and  town  of  Berwick-upon-Tweed,  but 
such  person  or  persons  may  do  therein  as  they  lawfuUy  might  have 
done  before  the  making  of  this  act ;  any  thing  herein  contained  to  the 
contrary  notwithstanding. 

It  was  formerly  supposed,  that,  under  the  above  proviso,  or  a 
similar  one  contained  in  the  29  Geo.  3,  c.  26,  s.  17,  hawkers  might 
have  exposed  their  goods  to  sale  on  market  days,  in  any  part  of  a 
market  town,  as  they  might  have  done  before  the  passing  of  any  of  the 
hawker's  acts.  But  in  B.  v.  Bedfeame  (4  T.  B.  273),  it  was  decided 
that  no  hawker  could  expose  goods  to  sale  in  any  part  of  a  market 
town  but  the  public  m.arket  place. 

Sect.  23  enacts,  That  nothmg  in  this  act  shall  extend  to  prohibit  any 
person  or  persons  from  selling  any  printed  papers  licensed  by  autho- 
rity, or  any  fish,  fruit,  or  victuals,  nor  to  hinder  the  real  worker  or 
workers,  or  maker  or  makers  of  any  goods,  wares,  or  manufactures  of 
Great  Britain,  or  his,  her,  or  their  children,  apprentices,  or  known 
agents  or  servants,  usually  residing  with  such  real  workers  or  makers 
only,  from  carrying  abroad  or  exposing  to  sale,  and  selling  by  retail  or 
otherwise,  any  of  the  said  goods,  wares,  or  manufactures,  of  his,  her, 
or  their  own  making,  in  any  mart,  market,  or  fair,  and  in  every  city, 
borough,  town  corporate,  and  market  town,  nor  any  tinkers,  coopers, 
glaziers,  plumbers,  harness-menders,  or  other  persons  usually  trading 
in  mending  kettles,  tubs,  household  goods,  or  harness  whatsoever, 
from  going  about  and  carrying  with  him  or  them  proper  materials  for 
mending  the  same. 

By  22  &  23  Vict.  c.  36,  s.  3,  nothing  in  the  50  Geo.  3,  c.  41,  shall 
extend  to  hinder  any  such  real  worker  or  maker,  or  his  children, 
apprentices,  or  known  agents,  or  servants  aforesaid,  from  carrying 
abroad  or  exposing  to  sale  any  of  the  said  goods,  wares,  or  manufac- 
tures of  his  own  making,  at  any  place  whatever  in  Great  Britain. 

Thus  extending  the  permission  to  a  manufacturer  to  hawk  his  own 
manufactured  goods  to  any  place  in  Great  Britaiu. 

The  manufactures  of  Scotland  may  be  vended  in  England  by 
wholesale,  without  a  hawker's  licence.  {Maxwell  v.  Mayer,  3  Burr. 
1314.) 

Viciuah.'] — Barm  or  yeast  is  victuals  within  this  exempting  clause. 
{B.  V.  Sodgkmson,  10  B.  &  O.  74,  et  per  Lord  Tmterden,  0.  J. — "I 
think  that  the  word  victuals  in  the  act  comprises  everything  which 
constitutes  an  ingredient  in  the  food  of  man,  and  all  articles  which, 
mixed  with  others,  constitute  food.  Yeast  or  barm  may  not  perhaps 
be  necessarily  used  in  the  making  of  bread,  but  it  generally  is  used, 
and  I  therefore  am  of  opinion  that  it  is  within  the  exempting 
clause." 


Workers  or  makers      Worleers  Or  makers  of  goods.]— A  person  buying  books  in  sheets  and 
of  goods.  making  them  up,  and  then  going  from  London  into  the  country  and 

seUing  them,  is  within  the  act,  and  is  not  exempted  from  penalties  as 
the  maker  of  the  goods.  {Moore  v.  Edwards,  2  Chit.  Bep.  213.)  Clarke 
moved  to  set  aside  a  verdict  obtained  for  the  plaintiff  in  a  qui  tarn  action 
for  penalties  on  the  hawkers'  and  pedlars'  act.    The  defendant  bought 


{a)  That  is,  a.  market  erected  by 
grant  and  not  merely  a  market  de 


facto.    Benjamin  v.  Andrews,  27  L. 
J.  M.  a.  310'. 
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books  in  sheets,  and  made  tkem  up,  and  carried  them  from  London    4.  Exemptions 
into  the  country,  and  sold  them  at  places  where  he  did  not  reside ;  from  taking  out 
and  it  was  contended  that  he  was  a  maker  of  the  goods  within  the  ex-         licence. 
ception  in  the  hawkers' and  pedlars' act.     Abhott,  O.J. — "This  case       "  ' 

comes  within  the  act  of  parliament.  A  person  going  from  London 
into  the  country  is  within  the  term  '  travelling,'.,  and  the  defendant 
is  not  within  the  exception,  as  a  maJcer  of  the  commodity.  Eule 
refused." 

It  has  also  been  decided  at  Nisi  Prius,  that  this  exemption  as  to  the 
mahers  oi  goois,  extends  beyond  mere  handicraftsmen,  and  that  it  com.- 
prehends  within  it  wholesale  tradesmen  vending  their  own  manufac- 
tured goods  by  means  of  their  known-  servants  or  agents  usually 
residing  with  them.  (R.  v.  Thomas,  Lancaster  Sum..  Ass.  1827 ;  Hul- 
loch,  B.)  And  this  decision  has  since  been  confirmed  by  the  case  of  iJ. 
V.  Farraday  (1  B.  &  Ad.  275),  in  which  it  was  decided,  that  manufac- 
turers on  a  large  scale  employing  workmen  on  premises  where  they 
do  not  reside,  and  doing  Ho  manual  labour  themselves,  are  makers 
within  the  exemption. 

Agents  or  servants  usually  residing  with  such  real  worker',  <fec.] — The  Agents  or  servauts 
privilege  extended  by  the  23rd  section  to  sales  by  the  children,  aji-  Sake"^ 
prentices,  or  known  agents,  or  servants,  usually  residing  with  such  real 
worker  or  maker,  applies  to  such  agents  or  servants  only  as  reside  in 
the  same  house  with  the  makers  of  the  goods,  as  part  of  his  family. 
{B.  V.  Mamwaring,  10  B.  &  0.  66,  et  per  Lord  Tenterden,  C.J. ,  8. 0. — 
"The  23rd  section  exempts  from  the  operation  of  the  act  'the  real 
worker  or  maker  of  any  goods,  or  his  or  their  children,  apprentices,  or 
known  agents  or  servants  usually  residing  with  such  real  workers.' 
The  word  residing  may  undoubtedly  vary  in  its  import,  according  to 
the  subject  to  which  it  is  applied.  The  sense  of  that  word,  however, 
is  explained  in '  this  section,  by  the  words  with  which  it  is  accom- 
panied. The  words  '  children  or  apprentices '  apply  to  persons  re- 
siding with  their  parents  or  masters,  as  part  of  their  family,  in  the 
same  house.  That  being  so,  I  think  we  ought  to  understand  the  other 
words  'agents  or,  servants'  to  apply,  to  such  agents  and  servants  as 
reside  in  the  same  house  with  their  employers,  as  members  of  their 
family.  Here  the  defendant  was  not  a  member  of  the  maker's  or 
manufacturer's  family ;  he  ha,d  a  separate  dwelling  of  his  own.  If  we 
were  to  hold  that  the  words  imported  only  a  residence  in  the  same 
town,  the  consequence  would  be,  that  the  exemption  would  apply  to  a 
case  where  a  manufacturer  and  his  agent  lived  on  the  western  side  of 
Temple  Bar,  but  not  to  a  case  where  one  of  them  lived  on  the  western 
side  and  the  other  on  the  eastern  side  of  Temple  Bar." 

In  the  case  of  B.  v.  Farraday  (1  B.  &  Ad. .215),  where  the  servant  of 
manufacturers  on  a  large  scale  not  residing  with  them,  travelled  with 
goods  of  the  manufactory  to  a  town,  where  he  sold  them  in  a  public 
room,  having  advertised  the  goods  as  those  of  his  employers,  to  be  dis- 
posed of  by  him  according  to  their  instructions,  and  one  of  the  proprie- 
tors was  present,  gave  directions,  noted  the  purchases,  and  received 
money,  but  no  one  was  informed  who  he  was ;  it  was  held  that  the 
seller,  though  not  licensed,  was  exempt  from  any  penalty,  the  sale 
being  substantially  a  sale  by  the  master. 

By  stat.  52  Geo.  3,  c.  108,  s.  1,  No  person,  being  a  wholesale  trader  No  wholesale 
in  lace,  in  wooUen,  linen,  silk,  cotton,  or  mixed  goods,  or  any  of  the  t^iier  deemed 
goods,  wares,  or  manufactures  01  (irreat  Britain,  and  selung  the  same  he  or  bis  servants 
by  wholesale,  shall  be  deemed  or  taken  to  be  a  hawker,  pedlar,  or  be  liable  to  penal- 
petty  chapman,  within  the  intent  and  meaning  of  the  [stat.  60  Geo.  3,  hou/e  toSe!°" 
c.  41],  or  any  other  act  relative  to  hawkers,  pedlars,  or  petty  chap-  seiung  goods  by 
men,  or  of  any  or  either  of  them ;  and  that  all  and  every  such  person  'wholesale  only. 
and  persons,  his,  her,  or  their  apprentices,  servants,  or  agents,  selling 
by  wholesale  only,  shall  go  from  house  to  house,  and  from  shop  to 
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6.  What  goods   sLop,  to  any  of  their  customers  who  sell  again  by  wholesale  or  retail, 
hawhers,  &c.     without  being  subject  or  liable  to  any  of  the  penalties  or  forfeitures 
prohibited       contained  in  the  said  recited  act,  or  in  any:  of  the  said  acts  touching 
hawking.       hawkers,  pedlars,  and  petty  chapmen ;  any  thing  in  any  of  the  said 
acts  contained  to  the  contrary  notwithstanding. 
Carrying  about  Sect.  2  enacts.  That  nothing  in  the  said  statute  [50  Geo.  3,  c.  41], 

coals  in  carts,  die.  contained,  shall  extend  to  prohibit  any  person  or  persons  from  carry- 
ing about  coals  in  carts,  or  on  horses,  mules,  and  asses,  and  selling 
the  same  by  retail,  or  subject  any  suoh  person  or  persons  to  any  duty, 
penalty,  or  forfeiture  imposed  by  the  said  recited  act. 


V.  Hicenseti  Ji^atoltecs  mag  set  tip  attg  'SLxsCat. 

Hawkers  duly  U-  By  50  Geo.  3,  c.  41,  s.  22,  It  shall  be  lawful  for  any  person  or  per- 
trade  ta^Lo^of"^  ^°^s  "^^O'  '^^  ^^^  ^^t  day  of  May,  was  or  were  duly  licensed  to  trade 
residence.  as  hawkers  and  pedlars,  to  set  up,  occupy,  use,  or  exercise  any  craft, 

mystery,  or  occupation,  used  or  occupied  within  this  realm,  in  any 
place  where  they  shall  be  resident  inhabitants,  although  they  shall  not 
have  been  brought  up  in  suoh  craft,  mystery,  or  occupation,  7  years  as 
apprentices  (a);  and  also  to  set  any  person  to  work  in  such  craft, 
mystery,  or  occupation,  although  such  person  shall  not  have  been 
apprentice  therein  as  aforesaid,  any  penalty,  matter,  or  thing  con- 
tained in  [5  Eliz.  o.  4],  to  the  contrary  notwithstanding;  and  that  if 
any  such  person  or  their  wives  or  children  shall  be  prosecuted  for 
using  or  exercising  any  such  craft,  mystery,  or  occupation,  in  any 
city,  town,  or  place,  and  shaU  make  it  appear  that  they  had  such 
licence  as  aforesaid,  they  shall,  upon  the  general  issue  pleaded,  be 
found  not  guilty,  in  any  action,  bill,  plaint,  information,  or  indict- 
ment for  such  cause  exhibited  against  him,  and  in  all  cases  where 
costs  are  allowed,  such  persons  so  acquitted  shall  be  entitled  to  and 
shall  receive  double  costs ;  and  that  no  such  persons,  their  wives,  or 
children,  during  the  time  they  shall  use  and  exercise  such  craft, 
mystery,  or  occupation,  in  any  parish  or  place,  shall  be  removeable 
therefrom  to  his,  her,  or  their  last  legal  place  of  settlement,  tmtil  such 
person  or  persons  shall  become  actually  chargeable  to  such  parish  or 
place,  any  law  not*  (J)  in  being,  relative  to  the  settlement  of  the  poor, 
to  the  contrary  thereof  notwithstanding.  By  35  Geo.  3,  c.  101,  no 
person  can  be  removed  until  "  actually  chargeable." 

The  hawker's  licence  does  not  give  the  privilege  of  selling  goods  in 
a  borough  where,  by  a  bye-law  made  pursuant  to  charter  and  ancient 
custom,  strangers  are  not  permitted  to  trade.  {Simson  v.  Moss,  2  B.  & 
Ad.  543.) 

The  provision  as  to  double  costs  is  repealed  by  the  5  &  6  Vict.  c.  97, 
B.  2  ^  and  instead  of  double  costs,  the  defendant  will  be  entitled  to  a 
full  indemnity  against  them. 


General  issue. 


Double  costs. 


Hawkers  not  to         By  50  Geo  3,  c.  41,  s.  16,  If  any  hawker,  pedlar,  petty  chapman,  or 
™Ji?  smuggled    other  trading  person  as  aforesaid,  shall,  from  and  after  the  said  1st 
day  of  August,  be  convicted  of  knowingly  dealing  in,  vending,  or 
selling  any  kind  of  smuggled,  contraband,  or  prohibited  goods,  wares. 


goods. 


(a)  See  also  tlie  stat.  54  Geo.  3,  cising    any    art,    unless    tliey   hail 

c.    96,   tit.     "Apprentices.''     It  re-  served  an  apprenticeship    of    seven 

peals  so  much  of  the  5  Eliz.  c.  4,  as  ycar.o,  &o 
restrained     "persons"    from    exer-  (i)  Qui 


restrained     "per 


from    eifer-  (i)  Query,   "  now  in  teiiig  "  ? 
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or  merohandise,  or  knowingly  dealing  in,  vending,  or  selling  any  goods,     7.  Selling  hy 
wares,  or  merohandise  fraudulently  or  dishonestly  procured,  eitter  by        emotion. 
themselves  or  through  the  medium  of  others,  with  their  privity  and  ~~      ~      ~ 
knowledge,  every  such  hawker,  pedlaj,  petty  chapman,  or  trading  ''     °°'   '  "'     ' 
person,  shall  from  and  after  such  conviction,  forfeit  his  or  her  licence, 
and  for  ever  thereafter  be  incapable  of  obtaining  or  holding  any  new 
licence,  or  dealing,  trafficking,  or  trading  under  the  same,  and  that 
over  and  above  all  such  forfeitures  and  incapacities,  fines,  and  penal- 
ties to  which  he  or  she  is  or  shall  be  by  law  subject  and  liable,  for  such 
illicit  and  illegal  trafficking  and  dealing. 

See  also,  tit.  "  Excise,"  under  which  it  will  be  found,  that  hawkers 
and  pedlars  are  prohibited  from  dealing  in  particular  articles,  and 
amongst  others,  in  spirits,  tobacco,  snuff,  &q. 

24  &  25  Vict.  c.  21,  s.  8.  And  whereas  persons  licensed  under  the  2i  &  ^5  Viob.  c.  21 
laws  of  excise  to'  sell  tea  and  oofi'ee  are  restricted  in  the  sale  thereof  &c°!  mly  cmy    ' 
to  premises  of  which  entry  is  required  to  be  made  with  the  officers  of  and  seu  tea  and 
excise ;  and  it  is  expedient  to  allow  such  licensed  persons  who  shall  exotaelloenc™ 
also  be  duly  licensed  under  the  acts  in  force  relating  to  hawkers, 
pedlars,  and  petty  chapmen  in  Great  Britain  to  carry  and  expose  for 
sale  and  sell  tea  or  coffee  in  the  course  of  their  tz'ading  as  such  Hoensed 
hawkers,  pedlars,  and  petty  chapmen  :  Be  it  enacted,  that  no  person 
who  shall  be  duly  licensed  under  the  laws  of  excise  to  sell  tea  or 
coffee,  and  also  duly  licensed  as  a  hawker,  pedlar,  and  petty  chapman, 
shall  be  subject  to  any  penalty  or  forfeiture  for  selling  tea  or  coffee 
elsewhere  than  on  such  entered  premises  as  aforesaid,  by  reason  or  on 
account  of  his  selling  tea  or  coffee  in  the  regular  course  of  his  trading 
as  such  hawker,  pedlar,  or  petty  chapman,  diily  licensed  as  aforesaid, 
anything  in  any  act  relating  to  the  excise  to  the  contrary  notwith- 
standing. 


VII.  Selling  fig  auctitm. 

By  50  Geo.  3,  0.  41,  s.  7,  From  and  after  the  said  1st  day  of  August  Hawkers  (not 
[1810],  it  shaU  not  be  lawful  for  any  hawker,  pedlar,  petty  chapman,  gelun  T 'lu"cUun 
or  any  other  trading  person  or  persons  going  from  town  to  town,  or  to 
other  men's  houses,  and  travelling  either  on  foot  or  with  horse  or 
horses,  either  by  opening  a  room  or  shop,  and  exposing  to  sale  any 
goods,  wares,  or  merchandise  by  retail  in  any  town,  parish,  or  place, 
(such  person  not  being  a  householder  there,  or  the  same  not  being  an 
usual  place  of  his  or  her  abode),  or  by  any  other  means  or  device  to 
vend  or  sell,  either  by  himself,  or  herself,  or  by  any  auctioneer  (whether 
licensed  or  not),  broker,  appraiser,  agent,  servant,  or  other  person  on 
his  or  her  behalf,  any  goods,  wares,  or  merchandise  whatsoever,  by 
outcry,  knocking  down  of  hammer,  candle,  lot,  parcel,  or  any  other 
mode  of  sale  at  auction,  or  whereby  the  best  or  highest  bidder  is  or 
shall  be  deemed  to  be  the  purchaser;  and  that  every  person  and  persons 
so  vending  or  seUing  contrary  to  such  prohibition  as  last  aforesaid, 
shall  forfeit  and  pay  for  every  offence  the  sum  of  501.,  to  be  recovered 
and  applied  as  hereinafter  mentioned.     See  s.  24,  post,  p.  904. 

This  section  was  repealed  by  29  &  30  Vict.  c.  64,  s.  12,  so  far  as 
regards  the  selling  by  auction,  by  any  trading  or  other  person  duly 
licensed  as  an  auctioneer. 

A  licensed  hawker  may  sell  by  retail  in  a  hired  room,  where  he  is  What  an  offence 
not  a  householder,  provided  such  seUing  be  not  by  outcry,  &c.  or  some  ■"'*•""  ^°'- 
mode  of  sale  at  auction.  {Allen  v.  Sparkhall,  I  B.  &  Aid.  100.)  Et per 
Lord  Ellenborough,  0.  J.,  8.  C. — "  On  looking  at  the  Yth  sect.,  I  think 
that  the  words  '  by  outcry,  &c.,  or  any  other  mode  of  sale  at  auction,' 
govern  the  meaning  of  the  whole.  If  the  clause  had  stopped  at  the 
words  '  any  other  means  or  device,'  an  argument  might  have  been 
raised,  but  the  general  scope  is  laboriously  confined  to  outcry  and  sale 
VOL.  II.  3  a 
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8.  Hawking    at  auction."    m  per  AVboU,  J. — "The  clause  is  proMbitory,  but  the 
mthout  liceTice,  prohibition  is  confined  to  persons  of  a  certain  description.     A  hawker 
'-  is  one  description  of  person,  a  person  who  sells  by  retaU.  is  another, 

and  neither  must  sell  by  auction."     (See  1  Law.  Mag.  340.) 

As  to  what  auctioneers  and  persons  are  hawkers  within  the  statute, 
and  subject  to  the  penalties,  &c.,  see  ante,  p.  955. 

It  is  not  necessary  in  an  information  for  penalties,  under  this  7th 
section,  to  state  that  the  defendant  sold  by  auction,  &c.,  by  opening' a 
room  or  shop,  and  exposing  to  sale  his  goods,  &c.,  by  retaU.  (^AUor- 
ney-Oeneral  v.  Woolhouse,  1  T.  &  J.  463.) 


60  Geo.  3,  u.  41. 


Form  of  informa- 
tion. 


grading  contraiy 
to  licence. 


Refusing  to  pro- 
duce licence. 


Persons  trading 
■without  a  licence, 
or  refusing  to 
produce  it,  may 
be  detained  and 
taken  before  a 
justice. 


Trading  without 
licence. 


VIII.  I^atofeing  wnttarg  to,  or  toiti^out  a  ILttenw,  or 
rrtustng  to  protiucf  it. 

By  50  Geo.  3,  o.  41,  s.  17  (a).  If  any  such  hawker,  pedlar,  or  petty 
chapman,  or  other  trading  person  so  travelling  as  aforesaid,  [ante, 
p.  954],  shall  from  and  after  the  said  1st  day  of  August  [1810],  trade 
as  aforesaid,  without,  or  contrary  to,  or  otherwise  than  as  shall  be 
allowed  by  such  licence,  such  person  shall,  for  each  and  every  such 
offence,  forfeit  the  sum  of  lOZ.,  to  be  recovered  and  applied  as  herein- 
after mentioned  ;  and  that  if  any  person  trading  under  or  by  virtue  of 
any  licence  to  him  or  her  granted  as  aforesaid,  upon  demand  made  by 
any  person  or  persons  authorised  or  appointed  to  demand  any  such 
licence  by  the  commissioners  for  licensing  hawkers,  pedlars,  and  petty 
chapmen  for  the  time  being,  or  any  2  of  them,  under  their  hands  and 
seals,  and  upon  producing  or  showing  such  authority  or  appointment 
to  such  person  so  trading  as  last  aforesaid,  or  upon  demand  made  by 
any  justice  of  the  peace,  mayor,  constable,  or  other  officer  of  the 
peace  of  any  county,  i-iding,  division,  town  corporate,  borough,  or 
place,  where  he  or  she  shall  so  trade,  or  by  any  officer  of  the  customs 
or  excise,  or  by  any  person  to  whom  such  hawker,  pedlar,  or  petty 
chapman  shall  offer  any  goods  to  sale,  shall  refuse  to  produce  and 
show  his  or  her  licence  for  so  trading  as  aforesaid,  or  shall  not  have 
his  or  her  licence  ready  to  produce  and  show  unto  such  person  autho- 
rised or  appointed  as  last  aforesaid,  or  unto  such  justice  of  the  peace, 
mayor,  constable,  or  other  officer  of  the  customs  or  excise,  that  then  the, 
person  so  refusing,  or  not  having  his  or  her  licence  ready  to  produce  and 
show  as  aforesaid,  shall  forfeit  101.,  to  be  recovered  and  applied  as  here- 
inafter mentioned,  and  for  nonpayment  thereof  shall  suffer  as  a  common 
vagrant,  and  be  committed  to  the  house  of  correction.     (See  Vagrants.) 

Sect.  20.  It  shall  be  lawful  for  any  person  or  persons  whatsoever  to 
seize  and  detain  any  such  hawker,  pedlar,  petty  chapman,  or  other 
trading  person  as  aforesaid,  who  shall  be  found  trading  without  a  licenoe 
contrary  to  this  act,  or  who  being  found  trading  shall  refuse  or  neglect 
to  produce  to  such  pei'son  or  persons  a  licenoe  according  to  this  act,  after 
being  required  so  to  do  for  a  reasonable  time,  in  order  to  give  notice  to  a 
constable,  headborough,  tithingman,  or  other  peace  officer  or  officers, 
who  are  hereby  required  to  carry  such  person  so  seized,  -unless  they 
shall  in  the  mean  time  produce  their  respective  Uoences,  before  some  one 
of  his  Majesty's  justices  of  the  peace  of  the  county  or  place  where  such 
offence  or  offences  shall  be  committed,  which  said  justice  of  the  peace  is 
hereby  authorised  and  strictly  required  to  examine  into  the  fact  or  facts 
charged ;  and  upon  the  proof,  either  by  confession  of  the  party  offend- 
ing, or  by  the  oath  of  one  or  more  credible  witness  or  witnesses,  (which 


(a)  A  person  who  goes  from  the 
town  in  which  he  lives,  and  takes  a 
room  in  another  town,  for  the  sale  of 
goods  brought  from  his  residence,  is 


a  hawker  within  the  50  Geo.  3,  o.  41, 
s.  17.  {Mcmson  v.  Sope,  31  Ii.  J. 
M.  a  191.) 
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the  said  justice  is  hereby  empowered  to  administer),  that  the  person  so    9.  Miring  or 
brought  before  him.  had  so  traded  as  aforesaid,  and  no  suchliceHce  being  lending  licences. 

produced  by  such  offender  before  the  said  justice,  to  convict  the  offender 

so  trading  without  a  licence,  and  thereupon  it  shall  be  lawful  for  such  ^^  ^^°"  '■  "■  *^' 
justice,  and  he  is  hereby  required  by  warrant  under  his  hand  and  seal, 
to  cause  the  said  sum  of  40Z.*  to  be  levied  by  distress  and  sale  of  the  •  sic.   See  note 
goods,  wares,  or  merchandise  of  such  offender  or  offenders,  or  of  the  i^"^*- 
goodst  which  such  offender  or  offenders  shall  be  found  trading  as  afore-  t  Sic.    Query, 
said,  rendering  the  overplus,  if  any  be,  to  the  owner  or  owners  thereof,  ^''^.^^J  ^^''  ™'^ 
after  deducting  the  reasonable  charges  for  making  such  distress,  and  out  oiStei  '^ "° 
of  the  said  sale  to  pay  the  said  respective  penalties  and  forfeitures  afore- 
said, and  in  the  mean  time  to  conrmit  such  offender  to  the  common  gaol 
or  house  of  correction  for  the  county,  riding,  division,  city,  liberty, 
town,  or  place  where  the  said  offence  shall  be  committed,  there  to  re- 
main until  the  said  penalties  and  forfeitures,  and  the  reasonable  charges 
of  taking  the  said  distress,  shall  be  levied  by  such  distress  and  sale  as 
aforesaid,  or  until  the  same  shall  be  otherwise  paid  or  satisfied  by  such 
offender. 

29  &  30  Vict.  c.  64,  s.  11,  enacts.  That  if  any  person  shall,  in  the  ^^J^  ^n*'e°--**" 
"United  Kingdom,  trade  or  do  any  other  act  for  which  such  person  is  araia\aw£ng' 
required  by  the  acts  in  force  in  Great  Britain  and  Ireland  respectively  goods  without 
to  be  licensed  as  a  hawker,  pedlar,  or  petty  chapman,  without  having  a  u^^d  Kingdom, 
proper  licence  in  that  behalf,  or  if  any  person  who  shall  trade  or  do 
any  such  other  act  as  aforesaid  shall  neglect  or  refuse  to  produce  to 
any  person  who  shall  demand  the  same  a  proper  licence  granted  to  him 
as  a  hawker,  pedlar,  or  petty  chapman,  and  then  in  force,  he  shall 
forfeit  the  penalty  of  101.,  which  shall  be  an  excise  penalty,  and  be 
over  and  above  any  other  penalty  to  which  such  person  may  be  liable 
under  any  act  now  in  force ;  and  it  shall  be  lawful  for  any  person 
to  seize  and  detain  the  offender,  and  to  deliver  him  to  any  officer  of 
excise,  or  to  any  constable  or  police  officer,  who  is  hereby  required  to 
take  such  offender  before  a  justice  of  the  peace  for  the  county  or  place 
wherein  the  offence  shall  have  been  committed,  and  such  justice  shall, 
on  the  confession  of  the  party,  or  upon  due  proof  on  oath  made  of  the 
offence,  convict  such  offender  in  the  penalty  aforesaid,  or  in  some 
mitigated  amount  not  less  than  one-fourth  part  thereof;  and  if  the 
penalty  imposed  be  not  immediately  paid  the  justice  shall,  by  warrant 
under  his  hand,  commit  the  offender  to  hard  labour  in  the  house  of 
correction  for  the  said  county  or  place  for  the  space  of  one  calendar 
month  (to  be  reckoned  from  the  day  of  the  commitment),  unless  the 
penalty  shall  be  sooner  paid :  Provided  always,  that  where  the  person 
offending  shall  not  be  detained  and  proceeded  against  in  the  maimer 
herein  directed  the  said  penalty  of  101.  may  be  recovered  by  informa- 
tion in  the  same  manner  as  any  other  excise  penalty. 


IX.  ^itinq  m  leniimg  Hicences. 

By  50  Geo,  3,  c.  41,  s.  19,  In  case  any  peirson  shaU  let  out,  or  hire,  Hiring  or  lending 
or  lend  any  licence  to  him  or  her  granted  as  aforesaid,  or  shall  trade  '°™°°' 
with  or  under  colour  of  any  licence  granted  unto  any  person  whatso- 
ever, or  of  any  licence  in  which  his  or  her  own  real  name  shall  not  be 
inserted  as  the  name  of  the  person  to  whom  the  same  is  granted,  the 
person  letting  out  to  hire  or  lending  any  such  licence,  and  the  person  so 
trading  with  or  under  colour  of  any  licence  granted  to  any  other  person, 
or  any  licence  in  which  his  or  her  own  real  name  shall  not  be  inserted, 
as  the  name  of  the  person  to  Whom  the  same  is  granted,  shall  each  of 
them  forfeit  the  sum  of  iOl.,  to  be  recovered  and  applied  as  hereinafter 
mentioned ;  and  in  case  any  person  shall  be  convicted  or  have  judg- 
ment against  him  for  lending  his  or  her  licence  to  any  other  person  or 

3  Q  2 
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What  not  an  of- 
fence within  act. 


12.  PeTialties,    persons  contrary  to  tliis  act,  sucli  Ms  or  her  licence  shall  be  from 
recovery  of,  <fcc.  henceforth,  forfeited  and  void,  and  he  or  she  shaU  be  utterly  incapable 

~non-attend-    of  having  any  licence  again  granted  to  him  or  her  to  trade  as  aforesaid ; 

ance  of  witnesses,  provided  always,  that  nothing  herein  contained  shall  subject  to  the  said 

penalty  any  servant  travelling  for  a  licensed  master,  with  the  licence 

of  such  master,  and  for  his  benefit,  or  any  Kcensed  master  sending 

such  servant  to  travel  with  such  licence. 

A  hawker  who  gives  his  licence  to  be  used  by  his  servant  employed 
to  sell  goods  on  his  account,  and  he  receiving  the  profits,  is  not  liable 
to  the  penalty,  as  for  letting  to  hire  or  lending  his  licence.  (Hodgson 
q.  t.  V.  Flower,  2  Camph.  290.)  This  was  an  action  of  debt  on  stat.  29 
Geo.  3,  c.  26,  s.  13,  to  recover  the  penalty  of  40^.  from  the  defendant 
for  lettijig  out  to  hire  and  lending  his  licence  to  one  B.  W.  The  second 
count  was  for  unlawfully  lending  the  licence.  It  appeared  that  W. 
was  the  defendant's  servant,  and  was  in  the  habit  of  going  about 
selling  coals  for  his  master,  and  received  4s.  6d.  a,  chaldron  upon  the 
coals  he  sold.  And  it  was  held  by  Lord  Ellenhorough.  0.  J.,  that  no 
forfeiture  was  incurred  by  the  defendant,  and  that  an  action  could 
not  be  maintained  against  a  master  for  sending  out  a  servant  with 
a  licence.  And  he  cited  in  point  Chamberlain  q.  t.  v.  Hill  (2  Ca/mpb. 
292). 


Forging  or  using  ^y  50  Geo.  3,  c.  41,  s.  18,  "If  any  person  or  persons  whatsoever 
forged  licence.  shall  forge  Or  counterfeit  any  licence  or  licences  by  this  act  directed  to 
be  granted,  or  travel  with,  or  produce  or  show  any  such  forged  or 
counterfeit  licence  or  licences,  for  any  of  the  purposes  aforesaid,  every 
such  person  shall,  for  every  such  offence,  forfeit  the  sum  of  300?,,  to 
be  recovered  and  applied  as  hereinafter  directed. 


XI.  oiottstailes  tffusmg  to  assist,  ^c. 

Constables  refus-       Sect.  21.  If  any  constable,  headborough,  or  tithing- man,  or  other 
ing  to  assist.  officer  or  officers  of  the   peace,  shall  refuse  or  neglect,  upon  due 

notice,  or  on  his  or  their  own  view  to  be  aiding  and  assisting  in  the 
execution  of  this  act,  being  thereunto  required,  and  each  and  every 
such  officer  or  officers  being  thereof  convicted  upon  his  confession,  or 
by  the  oath  of  one  or  more  credible  witness  or  ■witnesses,  before  any 
justice  of  the  peace  for  the  county  or  place  where  the  ofience  shall  be 
committed,  shall  forfeit  for  each  and  every  such  offence  the  sumof  lOZ., 
to  be  recovered  and  applied  as  hereafter  mentioned. 

The  duty  of  constables  in  seizing,  &o.,  persons,  &c.,  selling  spirits, 
will  be  found  under  tit.  "  Excise." 


Penalties  above 
20i.,  where  to  be 
recovered. 


XII.  penalties,  ^^wobng  aittt  application  of— iS-ott^attmiiattw 
of  fflffllitnfsses. 

Sect.  24.  All  pecuniary  penalties  which  shall  be  incurred  under 
this  act  of  a  greater  sum  than  20Z.,  shall  be  recovered,  together  with 
costs  of  suit,  in  any  of  his  Majesty's  courts  of  record  at  Westminster, 
by  action  of  debt,  bill,  plaint,  or  information,  wherein  no  essoign, 
protection,  privilege,  or  wager  of  law,  or  more  thstn  one  imparlance 
shall  be  allowed ;  and  one  moiety  of  every  such  penalty  or  forfeiture 
shall  belong  to  his  Majesty,  his  heirs  and  successors,  and  the  other 
moiety  thereof  to  the  person  or  persons  who  shall  inform  or  sue  for 
the  same. 
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Sect.  25.    In  all  cases  -where  the  peoumary  penalty  by  this  act  im-    12.  Penalties, 
posed  does  not  exceed  the  sum  of  20L,  it  shall  be  recoyerable  before  recovery  of,  &c. 
one  of  his  Majesty's  justices  of  the  peace  of  the  county,  riding,  shire,     — non-attend- 
division,  city,  liberty,  town,  or  place,  wherein  the  offence  shall  be  *™ce  of  witnesses. 
committed,  on  proof  of  the  ofifence,  either  by  voluntary  confession  of  so  Geo  8  c  « 
the  party  or  parties  accused,  or  by  the  oath  of  one  or  more  credible  penalties' under 
witness  or  witnesses,  and  one  moiety  of  every  such  last-mentioned  20(. ,  how  to  tie  ■• 
penalty  shall  belong  to  his  Majesty,  his  heirs  and  successors,  and  the  recovered  (a), 
other  moiety  to  the  informer  or  informers  prosecuting  for  the  same, 
and,  in  case  of  non-payment,  the  said  justice  by  warrant  under  his  Distress. 
hand  and  seal,  shall  cause  the  same  to  be  levied  by  distress  and  sale 
of  the  offender's  goods  and  chattels,  or  of  the  goods  and  chattels  with 
which  such  offender  shall  be  found  trading  ;  and  the  overplus  of  the  Overplus, 
money  raised,  after  deducting  the  penalty  and  expense  of  the  distress 
and  sale,  shall  be  rendered  to  the  owner,  and  shall  also  commit  the 
offender  to  the  prison  of  such  county,  shire,  division,  city,  liberty.  Imprisonment (6). 
town  or  place,  there  to  remain  until   the    said  penalties,   and  the 
reasonable  charges  of  taking  the  said  distress,  shall  be  levied  by  such 
distress  and  sale  as  aforesaid,  or  until  the  same  shall  be  paid  or 
satisfied  by  such  offender ;    and  it  shall  be  lawful  for  any  such  justice 
of  the  peace,  by  his  warrant,  to  cause  such  offender  to  be  apprehended 
and  brought  before  him  to  answer  to  any  charge  or  complaint  for  any 
such  penalty,  and  to  commit  such  offender  to  prison  as  aforesaid, 
until  the  hearing  of  such  charge  or  complaint,  unless  he  or  she  shall 
and  do  enter  into  a  recognisance  before  such  (c)  justice,  with  two 
sufficient  sureties  in  a  sufficient  surii,  to  be  ordered  by  such  justice,  to 
appear  at  the  hearing  of  such  charge  or  complaint. 

Sect.  26.  No  person  committed  to  any  gaol  or  house  of  correction  1^™^  °*  commit- 
for   any  offence    committed   against   this   act,  shall   be   detained  in 
such  gaol  or  house  of  correction,  for  any  longer  space  of  time  than 
3  months. 

Sect.  32.  If  any  person  or  persons  shall  be  summoned  as  a  witness  witnesses  refusing 
or  witnesses,  to  give  evidence  before  any  justice  or  justices  of  the  ^^g  e^vldence. 
peace,  touching  any  of  the  matters  relative  to  this  act,  or  the  stat. 
9  &  10  WiU.  3,  c.  27,  and  shall  neglect  or  refase  to  appear  at  the 
time  and  place  to  be  for  that  purpose  appointed,  without  a  reason- 
able excuse  for  such  neglect  or  refusal,  to  be  allowed  of  by  such 
justice  or  justices  of  the  peace,  or  appearing,  shall  refuse  to  be 
examined  upon  oath,  and  give  evidence  before  such  justice  or  justices 
of  the  peace,  before  whom  the  prosecution  shall  be  depending,  that 
then  every  such  person  shall  forfeit  for  every  such  offence  the  sum  of 
lOl.,  to  be  recovered,  levied,  and  paid,  in  such  manner  and  by  such 
means  as  are  herein  directed  as  to  the  other  penalties. 

By  22  &  23  Vict.  c.  36,  s.  4,  Where  any  person  shall  be  convicted  22  &  ^l^'^ustkls ' 
of  an  offence  under  either  of  the  aforesaid  acts  relating  to  hawkers  onTonvioSi  of^'a 
and  pedlars  whereby  a  pecuniary  penalty  has  become  forfeited,  it  hawker,  to  miti- 
shall  be  lawful  for  the  justice  of  the  peace,   or  other  person  before  f^  o^ffoS^*^ 
whom  the  information  or  complaint  is  heard,  and  he  is  hereby  autho- 
rised and  empowered,  if  he  shall  think  fit  so  to  do,  to  mitigate  the 
penalty  to  any  sum  not  less  than  one  fourth  part  thereof,  over  and 
above  the  necessary  costs  of  the  proceedings  to  be  allowed  by  him. 

And  by  24  &  25  Vict.  c.  21,  s.  4,  all  the  powers,  provisions,  clauses,  24  &  25  Vict.  c.  21. 
regulations,    allowances,    and    exemptions,   forfeitures,    pains,    and  foi^r^ts'to 

apply  to  this  act. 

(a)  See  furthgr  the  provisions  of  ment  in  Execution." 

the  5  Geo.  4,  c.  18,  as  to  the  en-  (c)  By  3  Geo.  4,  0.  23,  s.  2,  this 

forcing  payment  of  the  penalty,  ante  recognisance    may  be  entered    into 

"  Distress  under  Justice^  Warrant,"  before  any  other  justice.     See  "Con- 

Tol.  II.  viction,"   Vol.  I. 

(6)  See  ante,  Vol.  I.  tit.  "  Commit- 
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24  &  25  Vict.  c.  21. 


13.  Oonmction —  penalties  contained  in  or  imposed  by  any  act  or  acts,  or  any  sctedule 
getieral  issue,  thereto,  relating  to  any  duties  of  the  same  kind  or  description  as  the 
several  rates  or  duties  granted  by  this  act  respectively,  and  in.  force  at 
the  time  of  the  passing  of  this  act,  shall  respectively  be  of  full  force 
and  effect  with  respect  to  the  said  duties  by  this  act  granted  respec- 
tively, so  far  as  the  same  are  or  shall  be  applicable,  ia  all  oases  not 
hereby  expressly  provided  for,  and  shaU  be  observed,  applied,  allowed, 
enforced,  and  put  in  execution  for  and  in  the  raising,  levying, 
collecting,  and  securing  of  the  said  last-mentioned  duties  respec- 
tively, and  otherwise  in  relation  thereto,  so  far  as  the  same  shall 
not  be  superseded  by  and  shall  be  consistent  with  the  express 
provisions  of  this  act,  as  fully  and  effectually  to  all  intents  and 
purposes  as  if  the  same  had  been  herein  repeated  _  and  specially 
enacted,  mutatis  mutandis,  with  reference  to  the  duties  by  this  act 
granted  respectively. 


XIII.  Oltittbtction— ifficneral  l0sue. 

60  Geo.  3,0.41.  Sect.  28.  A  conviction  in  the  form  or  to  the  effect  following,  mu- 

Form  of  oonvio-      tatis  mutandis,  as  the  case  shall  happen  to  be,  shall  be  good  and  effeo- 
tion(a,).  ^^^^  ^  ^^Y  intents  and  purposes  whatsoever,  without    stating  the 

evidence,  and  without  alleging  more  than  the  substance  of  the  offence, 
in  aU  cases  wherein  any  such  justice  of  the  peace  hath  power  to  con- 
vict by  virtue  of  the  present  act  (h) : — 

"  Se  it  rememtered.  That  on  the  day  of  ,  in  the  year  of  owr 

Lord  ,  at  ,  in  th-e  covMy  of  ,  A.  B.  came  iefore  me,  C.  D., 

one  of  his  Majesty's  justices  of  the  peace  for  the  said  cownty,  residing  near 
the  place  where  the  offence  hereinafter  mentioned  was  committed,  and  informed 
me,  that  E.  F.,  of  ,  in  the  said  covmty  of  ,  [here  set  forth  the  fact 

for  which  the  information  is  laid  (c)],  whereupon  the  said  E.  P. ,  being  duly 
summoned  to  answer  the  said  charge,  appeared  iefore  me  (and  having  heard 
the  charge  contained  in  the  said  information,  actmoviledged  and  voluntarily 
confessed  the  facts  therein  stated  to  be  trite) ;  hut  in  his  [or,  ' '  her  "]  defence 
alleged  [here  setting  forth  the  substance  of  the  defence.]  [or,  "  voluntarily 
confessed  the  said  charge  to  be  true],"  [or,  "did  not  make  any  defence  against 
the  said  charge,  whereupon  the  same  was  fully  proved  on  the  oath  of  G.  H.,  a 
credible  witness"'],  [or,  "said  that  he"  [or,  "she"]  "was  not  guilty  of  the 
said  offence,  whereupon  the  same  was  fully  proved  on  the  oath  of  Q.  S.,  acre- 
dible  vntness,"  or  as  the  case  shall  be],  [or,  '^did  not  appear  before  me 
pursuant  to  the  said  summons,  but  the  said  charge  was  fully  proved  on  flie 
oath  of  G.  H.,  a  credible  witness,"  or  as  the  case  shall  he] ;  and  therefore  it 
manifestly  appearing  to  me  that  the  said  E.  F.  is  guilty  of  the  offence  charged 
in  the  said  information,  I  do  hereby  convict  him  [or,  "her"]  of  the  said 
offence,  and  do  adjudge  thai  he  [or,  "she"]  hath  forfeited  the  sum  of  , 

[or,  "his"  or  "her  "  licence],  and  the  sum  of  of  lawful  money  of  Great 

Britain,  to  be  distributed  as  the  law  directs,  according  to  the  form  of  the  statute 
im  such  case  made  and  provided.     Given  under  my  hand  and  seal,  the  day 

of  ,  in  the  year  of  our  Lord  ." 

Certiorari.  ^^ct.  29.    No  conviction  upon  this  act  shall  be  removed  or  remove- 

able  by  writ  of  certiorari,  or  otherwise,  into  his  Majesty's  court  of 
King's  Bench  or  any  other  court,  save  upon  an  appeal  as  by  this  act 
is  directed.     See  s.  27,  post,  p.  967. 

Justices  to  trans-       Sect.  30.  Every  justice  before  whom  any  person  hath  already  been 


(a)  As  to  the  mode  of  framing  con- 
victions, when  pointed  out  by  stat- 
tute,  see  a/nte,   "  Gonviction,"  Vol.  I. 

(5)  The  conviction  is  not  to  be  set 
aside  for  mere  inaccuracy.     {R.  v. 


Aikin,  3  Burr.  1785  ;  R.  v.  Selway, 
2  Chit.  Rep.  622.) 

(c)  See  the  information  itself,  and 
state  the  oifence  according  to  it. 
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convicted  of  any  offence  tinder  or  by  virtue  of  any  of  the  acts  hereby     14.  Appeal. 

repealed,  and  having  received  for  his  Majesty's  use  any  part  or  share 

of  any  penalty  levied,  inflicted,  or  paid  under  or  by  virtue  of  such  ''''  *=^^°-  ^'  "•  *^- 
conviction,  for  which  he  has  not  abeady  accounted,  shall  ■within  6  "i*  accounts  of 
months  after  the  passing  of  this  act,  transmit  to  the  commissioners  for  penalMe™^  *" 
licensing  hawkers,   pedlars,   and    petty  chapmen  {a),  a  schedule  or 
schedules  containing  the  names  of  the  persons  so  convicted,  the  day  on 
which  they  were  convicted,  their  respective  offences,  and  the  respective 
sums  now  remaining  in  the  hands  of  such  justice  for  his  Majesty's  use, 
which  were  levied  or  paid  under  or  by  virtue  of  such  convictions, 
arranged  according  to  the  several  counties,,  ridings,  or  places  within 
such  convictions  *  hath  been  made,  and  every  justice,  before  whom    Sic. 
any  such  person  shall  be  convicted  of  any  offence  under  or  by  virtue 
of  this  act,  shall  take  and  receive  his  Majesty's  share  of  the  penalty 
levied  or  paid  under  or  by  virtue  of  such  conviction,  and  that  every 
such  justice,  his  executors,  or  administrators,  shall  pay  or  cause  to  be 
paid  aU.  such  sums  of  money  as  shall  be  remaining  in  his  or  their 
hands  at  the  time  of  the  passing  of  this   act,   at  the  next  general 
quarter  sessions  of  the  peace  after  the  passing  of  this  act,  and  all  such 
sums  which  he  shall  so  take  or  receive  upon  any  conviction  under  or 
by  virtue  of  this  act  as  aforesaid,  at  the  next  general  sessions  of  the 
peace,  after  he  shall  have  so  taken  or  received  the   same,  into  the  To  pay  over  mo- 
hands  of  the  clerk  of  the  peace,  or  other  such  like  officer  for  the  county,  peace!  who'ls'to 
riding,  or  place,  within  which  such  conviction  shall  have  been  made,  remit'same. 
who  is  hereby  directed  to  remit  the  same  forthwith,  without  fee  or 
reward,  to  the  said  commissioners  (a)  for  licensing  hawkers,  pedlars, 
and  petty  chapmen,  or  to  such  person  or  persons  as  the  greatest  part 
of  them  shall  appoint ;    and  that  every  justice,  his  executors  or  admi- 
nistrators, shall,  immediately  on  such  payment  made  to  any  clerk  of 
the  peace,  or  other  such  officer,  transmit  a  like  schedule  to  the  said 
commissioners,  or  to  such  person  or  persons  as  they,  or  the  greater 
part  of  them,  shall  appoint. 

Sect.  34.  If  any  person  or  persons  shall  at  any  time  or  times  be  General  issue. 
sued,  molested,  or  prosecuted  for  any  thing  by  him  or  them  done 
or  executed  in  pursuance  of  this  act,  or  of  any  clause,  matter,  or 
thing  herein  contained,  such  person  or  persons  shall  and  may  plead 
the  general  issue,  and  give  the  special  matter  in  evidence,  for  his 
or  their  defence ;  and  if,  upon  the  trial,  a  verdict  shall  pass  for  the 
defendant  or  defendants;  or  the  plaintiflf  or  plaintiffs  shall  become 
nonsuited,  or  judgment  shall  be  recovered  against  him  or  them 
upon  demurrer ;  or  if  the  plaintiff  or  plaintiffs  shall  discontinue 
his,  her,  or  their  action ;  or  be  nonprossed  therein ;  then  such  de- 
fendant or  defendants  shall  have  treble  costs  awarded  to  him  or  Treble  costs, 
them  against  such  plaintiff  or  plaintiffs.  But  this  enactment  as 
to  treble  costs  is  materially  affected  by  the  5  &  6  Vict.  c.  97,  s.  2, 
by  which  the  defendant  is  entitled  only  to  a  fuU  indemnity  against 
costs. 


XIV.  appeal. 

By  50  Geo.  3,  c.  41,  s.  27,  If  any  person  or  persons  shall  find  him-  Appeal, 
self,  herself,  or  themselves  aggrieved  by  the  judgment  of  any  such 
justice,  then  he,  she,  or  they,  shaU  or  may  upon  entering  into  a 
recognisance  with  two  sufficient  sureties,  to  be  approved  by  such 
justice,  to  the  amount  of  the  value  of  such  penalty  and  forfeiture, 
together  with  a  sum  which,  in  the  judgment  of  such  justice,  shall 
be  adequate  to.  the  amount  of  the  costs   which  may  be   awarded, 


(a)  Kow  to  the  Conmu£sio]ieis  of  Excise, 
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*Sic.  The  word 
"who  "  seems 
omitted. 
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conditioned  to  pay  the  amount  of  such  penalties,  forfeitures,-  afid 
costs  as  shall  be  adjudged  in  case  such  judgment  shall  be  afiSrmed, 
appeal  to  the  justices  of  the  peace  at  the  next  general  sessions  for 
the  county,  riding,  or  place,*  are  hereby  empowered  to  summon 
and  examine  'witnesses  upon  oath,  and  finally  to  hear  and  deter- 
mine "the  same,  or,  at  their  discretion,  to  state  the  facts  especially 
for  the  determination  of  his  Majesty's  Court  of  King's  Bench 
thereon ;  and  in  case  the  judgment  of  such  justice  shall  be  affirmed, 
it  shall  be  lawful  for  such  justices,  or  the  Court  of  King's  Bench, 
to  award  the  person  or  persons  to  pay  such  costs,  occasioned  _  by 
such  appeal,  as  to  them  shaU  seem  meet,  (See,  in  general  titles 
"Appeal") 


(1).  Information 
against  a  licensed 
hawker  for  not 
having  the  words 
*'Ucensed  hawk- 
er," &c.,  on  his 
package,  &c. 
(ante^  p.  957). 


XV.  jpom». 

\     Be  it  nnwmhered,  that  on  <&c.,  at  die,  A.  I.,  of  ,  m  the  said 

)  county  of  ,  who,  as  well  for  owr  Lady  the  now  Queen,  as  for  him- 
self irn  this  behalf,  doth  prosecute,  cometh  before  me,  J.  P.,  one  of  her  Majesty's 
justices  of  the  peace  for  the  said  coumiy  of  ,  on  the  day  of  j 

in  the  year  of  the  reign  of  our  Lady  the  now  Queen,  amd,  as  well  for 

owr  said  La,d/y  the  Queen  as  for  himself,  informeth  me  that  C.  D.,  being 
then  and  there  a_  person  to  whmn  a  licence  was  granted  to  1/ramel  amd  brade 
as  a  hawker,  pedlar,  and  petty  chapmam,,  under  and  by  virtue  of  the  statute 
in  that  case  made  and  provided,  and  also  being  then  amd  there  a  tradMg 
person  going  from  town  to  town  [oi,  "to  otlier  m^n's  houses"''],  and  trowelling 
on  foot,  [or,  "  uiith  a  horse,"  or  as  the  case  is],  m  England,  [or,  "Wales,"  or 
as  the  case  is],  carrying  to  sell,  and  exposing  to  sale,  goods,- wares,  aTid 
merchandise,  did  on  &e.,  cut  dkc,  trade  with  and  under  colou/r  of  such  licence, 
by  hawking  for  sale  goods,  wa/res,  and  merchandise,  to  wit,  [here  describe  the 
goods],  arid  did  then  and  there,  to  wit,  at  aforesaid,  carry  the  sq/vt 

goods,  wares,  and  merchamdise  m  a  pack,  or  as  the  case  is  [see  the  words  of 
the  act,  ante,  p.  957]  ;  and  that  the  said  0.  D.  had  not  then  amd  there  caused 
to  be  written,  painted,  or  printed  im,  large  legible  Roman  capitals,  upon, 
the  most  conspicuous  part  of  the  said  pack,  [or  as  the  case  may  be,  see  the 
words  of  the  act,  ante,  ],  in  which  he  carried  his  said  goods,  wares,  amd 

merchandise,  the  words  "Licensed  Hawker,"  together  with  the  number,  naime, 
or  other  m/wh  or  marks  of  distinction  written  or  printed  upon  his  said 
licence  as  aforesaid ;  contrary  to  the  form  of  the  statuie  in  that  case  made 
and  provided.  Whereby,  amd  by  force  of  the  same  statute,  the  said  C.  D. 
had  forfeited,  for  his  said  offence,  the  srnn .  of  ten  povmds ;  and  there- 
upon the  said  A.  I.,  who  informs  as  well  for  our  said  Lady  the  rum  Queen 
as  for  himself  in  this  behalf,  praycth  judgment  of  me  the  said  justice  in  the 
premises.  A.  I. 

Exhibited  before  me,  the  day  and  year  first  above  namned.        J.  P. 


2).  Information 
against  a  person 
not  hceused  as  a 
hawker,  for  hav- 
ing the  words 
"licensed  hawk- 
er," (fee,  on  his 
pack,  (fee.  (ajite, 
p.  957). 


Commencement  as  in  the  preceding  form.  State  the  offence  thus  ;] — That 
C.  D.,  late  of  <Sec.,  labourer,  not  being  then  and  there  a  person  to  whom  a 
licence  was  granted  to  travel  amd  trade  as  a  hawker,  pedlar,  amd  petty  chapmam, 
umder  or  by  virtue  of  a  certain  act  of  Parliament  nmde  and  passed  in  the  fiftieth 
year  of  the  reign  of  his  late  Majesty  King  George  the  Third,  iniituled  ' '  An  Act 
for  placing  the  duties  of  hawkers  and  pedlars  under  the  management  of  the 
commissioners  of  hackney  coaches,"  a/iid  being  then  and  there  a  trading  person 
going  and  trkvelling  on  foot,  [or,  ' '  unth  a  horse,"  or  as  the  case  is],  in  England, 
[or,  "  Wales,"  or  as  the  case  is],  carrying  to  sell,  and  expo^ng  to  sale,  goods, 
wares,  and  inerchamdise,  to  wit,  [here  describe  the  goods  generally],  did  on  die, 
at  &c.,  write,  paint,  and  primt,  and  cause  to  be  written,  painted,  and  printed, 
and  kept  and  continued  written,  painted,  and  printed  upon  his  pack,  [or,  as  the 
case  is,  see  the  words  of  the  act,  ante,  p.  957],  and  in  which  said  pack,  [or,  as 
'  the  case  is],  the  said  G.  D.  then  and  there  carried  his  said  goods,  wares,  amd 
merchamdise  as  aforesaid,  the  words  "Licensed  Eawker,"  Sc.  ;  [as  the  fact  is]'^ 
conlra/ry  to  the  form  of  the  statute  im  that  case  made  amd  provided;  wherelryi  die. 
[Conclude  as  in  form  (No.  1),  swpra,] 
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Commencement  as  in  form  (So.  1),  supra.     State  the  offence  thus  ;] — That      15.  Forms. 
C.  D.,  late  of  &c.,  labours,  to  wit,  on  iSec,  at  <Sec.,   then  and  there  being  a 


hawTcer  and  trading  person  going  from  town  to  town,   [or,  "to  other  mew's  (3).  Information 
houses"\  and  traaellimg  on  foot,  [or,  "with  a  horse,"  or  as  the  case  is],  «™  ff ^Sldf  ^^'^°°° 
Engla/nd,  carryimg  to  sell,  amd  exposing  to  sale,  goods  as  a  hawher  a/nd  trading  hawker  wfthout  a 
person,  did  then  and  there,  as  a  hawker  amd  trading  person  goi/ng  from  tovm  to  licence,  (ante, 
toion,  [or,  "io  other  men's  houses],"  sell,  carry  to  sell,  and  expose  to  sale,  certain  P-  ^62.) 
goods,  wares,  and  merchandises,  to  wit.  [here  state  the  goods  generally  ;  there 
is  no  occasion  to  state  the  precise  numher  or  quality],  without  having  dbtavned 
the  licence  [or  as  the  case  is]  m  that  behalf  directed  amd  required  by  the  statute 
in  that  case  made  amd  provided,  in  such  manner  as  therein  is  directed,  con- 
trary to  the  form  of  the  said  statute  j  whereby,  t&c.    [Conclude  as  in  form 
(No.  1),  supra.} 


Commencement  as  in  form  (No.  1),  supra.     State  the  offence  thus  :] — That  (*)•  Information 
C.  JD.,  late  of  Jec,  labourer,  on  &c.,  being  then  a  hawker,  ["hawker,  pedlar,  ^hawker  aotoT 
petty  chapman,  or  other  trading  person"],  yoing  from  tovm  to  tovm,  [or,  "to  contrary  to  his 
other  men's  houses"],  and  travelling  on  foot,  ["either  on  foot  or  with  horse,  licence  (p.  962). 
horses,  or  otherwise "],  in  England,  carrying  to  sell,  and  exposing  to  sale, 
divers  goods,  wares,  amd  merchandises,  a/nd  a  licence  so  to  do  being  duly  granted 
to  him,,  according  to  the  provisions  of  an  act  of  Parliament  made  and  passed  in 
the  fiftieth  year  of  the  reign  of  his  late  Majesty  King  Oeorge  the  Third,  intituled 
"  An  Act  for  placing  the  duties  of  hawkers  and  pedlars  under  the  manage-    , 
meut  of  the  commissioners  of  hackney  coaches,"  did,  at  <fcc.,  [here  state  the 
improper  act  of  trading  done  hy  defendant] ;  contrary  to  the  licence  so  granted 
to  him  as  aforesaid,  and  otherwise  than  was  allowed  by  the  same  ;  and  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided.      Whereby,  <Ssc. 
[Conclude  as  in  form  (No.  1),  supra.] 


Commencement  as  in  form  (No.  1),  supra.     State  the  offence  thus  :] — That  (5).  information 
C.  D.,  late  of  (He,  labourer,  on  &c.,  at  &c.,  in  tlie  county  aforesaid,  being  then  on  like  act  for  not 
and  there  a  hawker,  and  duly  licensed  as  such,  according  to  the  provisions  of  an  vn"^"^™^ 
aci  of  Parliament  made  and  passed  in  the  fiftieth  yea/r  of  the  reign  of  his  late 
Majesty  King  George  the  Third,  intituled  "  An  Act  for  placing  the  duties  of 
hawkers  and  pedlars  under  the  management  of  the  commissioners  of  hackney 
coaches, "  and  then  and  there  trading  vmder  and  by  virtue  of  the  licence  in  that 
behalf  granted  to  him,  did  then  and  there  refiise  to  produce  and  show  his  said 
licence  for  so  trading  as  aforesaid,  unto  one  A.  C,  ["constable  of  the  parish 
aforesaid"],  although  the  same  was  then  and  there  demanded  by  the  said 
A.  0.,  as  such  [^' constable"]  as  aforesaid  ;  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided.     Whereby,  &c.     [Conclude  as  in  form  (No.  1), 
a.] 


\To  A.  C,  the  constable  of  the  parish  of         ,  in  the  said  county  of         ,  (e).  Summons  on 

f      and  to  whom  else  this  may  concern :  either  of  preceding 

WHEREAS  A.  I.  of  &c.,  did,  on  &c.,  come  before  me,  J.  P.,  one  of  Her  informations. 
Majesty' s  justices  of  the  peace  im,  and  for  the  said  covmty,  and  mjake  information 
that  0.  D.  late  of,  &c.  [state  the  offence,  as  in  the  information] ;  these  are,  there- 
fore, to  command  you,  in  her  said  Majesty's  name,  forthwith  to  summon  the 
said  G.  D.  to  appear  before  me,  at  ,  m  the  said  county,  on  the         day  of 

,  at  the  hour  of  in  the  forenoon  of  the  same  day,  to  answer  unto  the 

said  complaint,  a/nd  further  to  do  and  receive  what  to  law  doth  appertain  ;  and 
be  you  then  and  there  to  certify  what  you  shall  have  done  in  the  execution  hereof. 
Herein  fail  you  not.     Given  under  my  ha/nd  and  seal,  the  day  of  , 

in  the  year  of  our  Lord 

J.  P. 


A  geneiral  form  of  conviction  is  given  by  the  50  Geo.  3,  c.  41.    See  ante,  (7).  Conviction. 
p.  966. 


To  A.  C.ftJie  constable  of  ,  in  the  said  county  of 

Whereas   C.  £>.,  late  of  tSic,  was,  on  &c.,  at  Sc,  in  tlie  said  county,  before  (s).  Warrant  of 

distress. 
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["me",]  J,  P.,  Esq.,  one  of  her  Majesty's  justices  residing  near  to  ,  in  the 

said  ,  duly  convicted  by  me,  of  [state  the  offence,  as  in  the  information.] 

And  thereby  it  was  adjudged  that  the  said  0.  D.,for  such  his  offence,  should 
forfeit  and  pay  the  sum  of  ten  pounds  of  lawful  mon^y  of  Great  Britain,  to 
be  distributed  according  as  the  law  directs.  And  whereas  the  said  0.  D.  ha.s 
had  notice  of  the  said  conviction,  but  hath  refused  or  neglected  to  pay,  and 
hath  not  yet  paid  the  said  swm,  pursuant  to  the  said  conviction,  which  hath  been 
fully  proved  before  me :  These  are,  therefore,  to  command  you  to  levy  the  srnn 
of  ["  fe?i"]  pounds  by  distress  and  sale  of  the  goods  cmd  chattels  of  the  said 
C.  D.,  or  of  the  goods  and  chattels  with  which  the  said  0.  D.  was  so  found 
trading,  as  aforesaid.  And  I  do  hereby  order  and  direct  the  goods  and 
chattels  so  to  be  distrained,  to  be  sold  and  disposed  of  within  [not  less  than 

four  nor  more  than,  eight]  days,  unless  the  said  sum  of  ["  ten"]  pownds,  for 
which  such  distress  shall  be  made,  together  urith  the  reasonable  charges  of  taking 
such  distress,  shall  be  sooner  paid.  And  you  are  also  hereby  commanded  to 
certify  to  me  what  you  shall  do  by  virtue  of  this  warrant.  Given  wnder  my 
hand  and  seal  ai  ,  the         day  of         ,  imthe  year  of  our  Lord 

J.  P. 


9).  Commitment        ^0 1^^  constable  of  in  the  said  county,  and  to  the  keeper  of  the  commom 

or  non-payment,    gaol  [or  Aojwe  of  correction]  at  ,  in  the  said  county. 

These  are  to  command  you  the  said  constable  in  her  Majesty's  name  forthwith 
to  convey  and  deliver  into  the  custody  of  the  said  keeper  of  the  said  com/num  gaol, 
the  body  of  0.  D.,  charged  this  day  before  me  the  said  justice  on  the  oath  of  A.  B., 
of  ,  and  others,  for  that  he  the  said  C.  D.     [State  the  offence  as  in  the 

information.  Conclude  thus  :] — and,  upon  full  consideration  had  thereon,  I, 
the  said  justice,  have  duly  convicted  him  of  the  said  offence,  and  have  adjudged 
him  to  forfeit  and  pay,  for  his  said  offence,  the  sum  of  ten  pownds  of  lawful 
money  of  Great  Britain,  which  said  sum  of  ten  pounds  has  been  demanded  of  tlie 
said  C.  D.  by  me  the  said  justice,  and  he  has  not  paid  the  said  penalty.  Him 
therefore  safely  keep  in  yowr  custody  until  the  said  sum  of  ten  pounds  shall  be 
levied  by  distress  a/nd  sale  of  the  goods  and  chattels  of  the  said  O.  D. ,  or  of  the 
goods  and  chattels  with  which  he  was  so  aforesaid  found  trading,  together  with 
the  reasonable  costs  and  charges  of  taking  such  distress,  or  until  tke  same  for- 
feiture shall  be  otherwise  paid  or  satisfied ;  provided  that  the  time  of  such 
imprison/ment  shall  not  exceed  the  space  of  three  months  ;  and  for  so  doing  this 
shall  be  your  sufficient  warrant.  Given  under  my  hand  and  seal,  this 
day  of  ,  in  the  year  of  our  Lord 


As  to  the  malicioua  burning  of,  see  ante,  "  Burning." 
Stats.  2  Will.  3,  sess.  2,  c.  8,  and  8  &  9  Will.  3,  c.  17,  and  31  Q-eo.  2, 
c.  40,  oontaimng  regiilations  concerning  the  selling  of  tay,  straw,  and 
cattle,  mthiQ  the  bills  of  mortality,  are,  by  stat.  36  Geo,  3,  o.  88, 
repealed,  so  far  as  relates  to  hay  and  straw,  but  are  fiot  general 
enough  to  be  here  inserted  at  large. 

The  4  WUl.  4,  c.  21,  repeals  part  of  the  provisions  contained  in  the 
36  Geo.  3,  o.  88,  as  to  certain  markets. 


pINCE  the  last  edition  of  this  work  certain  statutes  have  been 
passed,  providing  for  the  formation  of  highway  boards  in  England 
and  Wales.  As  these  enactments  are  only  in  force  within  such'  coimties 
or  divisions  as  may  have  adopted  them,  and  as  they  do  not  repeal 
the  existing  laws  governing  highways  in  general,  it  has  been  thought 
better  to  coUeot  them  under  one  sub-title,  "  Highways  into  districts, 
formation  of,"  which  see,  p.  1096. 
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Bridges  repaired  by  the  parish  or  township,  and  which  consequently 
come  under  the  cognisance  of  the  surveyor  of  the  highways,  are  com- 
prehended under  this  title.    County  bridges  are  treated  of  under  title 
"Bridges." 
Herein — 

I.  CoNCEEisriNGt  Highways  in  General. 
n.  OoNOERKrrN'G  Turnpike  Eoads  in  Partichxab. 


I.  CONCEENING  HIGHWAYS  IN  GENEEAl. 
I.  What  is  a  Highway,  p.  975. 

1.  At  Common  Law,  p.  975. 

2.  Under  the  Highway  Act,  p.  976. 

II.  Sow  created,  p.  977. 

1.  By  Prescription,  p.  977. 

2.  By  Dedication,  p.  978. 

3.  By  Act  of  Parliament,  p.  983. 

4.  By  Necessity,  p.  984. 

III.  Ownership  of  Soil,  &c.,  in  Highways,  p.  986. 

IV.  Repeal  of  former    Statutes  hy  the   General  Highway  Act, 

5  <fc  6  Will.  4,  c.  50,  p.  987. 

V.  Interpretation  clause  of  that  Act,  p.  988. 

VI.  Repair  of  Highways,  p.  988. 

1.  Liahility  of  Parish  to  repair.  Highways  in  two 

Parishes,  Nature  of  Repairs,  &c.,  p.  989. 

2.  The  liability  of  a  Township  or  part  of  a  Parish  to 

repair,  p.  996. 

3.  The  liability  of  an  Extra-Parochial  place  to  repair, 

p.  998. 

4.  Liability  of  Individuals  to  repair  in  respect  of  In- 

closure,  p.  998. 

5.  Liability  of  Individuals,  &c.,  to  repair   by  Pre- 

scription, (fee,  p.  999. 

6.  Repair  of  Roads,  passing  over  Bridges,  &c.,  p.  1002, 

7.  Board  for  Repairs,  p.  1002. 

8.  Power  of  Board  to  hire,  &c..  Premises  for  heeping 

Materials,  (fee,  and  to  direct  how  Highways  to  be 
paved,  p.  1003. 

9.  Direction  Posts  to  be  erected,  and  Causeways  to  be 

seem/red  from  Carriages,  &c.,  p.  1004. 

10.  Grounds  adjoining  Roads,  except  Ga/rdens,  &c.,  may 

be  used  as  tempora/ry  Roads,  p.  1004. 

11.  Surveyor   to  remove   Obstructions  from   Snow  or 

falling  down  of  Banks,  &c.,  p.  1005. 

Vn.  Materials  for  Repairs,  p.  1005. 

1.  Contract  for,  by  Surveyor,  p.  1005. 

2.  Penalty  for  taking  away  Materials,  &c.,  p.  1005. 

3.  Sale  of  Lands  allotted  for  Materials,  p.  1006. 


Highways.  Vn.  ilfa^maZs /or  iJcpoiVs  (continued). 

"  4.  Compensation  for  Damages  may  le  renoimced,  p. 

1006. 

5.  Power  of  Trustees  of  Lands  given  for  Maintenance 

of  Highways,  to  grant  Leases,  &c.,  p.  lOC?. 

6.  Mode  of  getting  Materials  hy  Surveyors,  and  their 

Duties  as  to,  p.  lOOY. 

VIII.  Surveyors.      Their   Appointment,    Qualification,    Exemption 
from   Office,   Deputy,  Salary,   and  Duties,  &c., 
p.  1010. 
IX,  District  Surveyors.    Formation  of  Parishes  into  Districts, 
&c.,  p.  1014  to  1016. 

X.  Surveyors'  Accounts.    Lnspection  and  enforcing  payment  of, 

&c.,  p.  1016  to  1021. 
XI.  Highway  Rates,  p.  1021. 

1.  How  rate  to  he  assessed,  p.  1022. 

2.  Poor  Bate  Assessments  may  he  inspected  hy  Sur- 

veyor, p.  1023. 

3.  Form  and  Amount  of  the  Rate,  p.  1024. 

4.  Powers  in  Local  Acts  of  compounding  for  Rates 

extended  to  the  Surveyor,  p.  1024. 

5.  Errors  in  Bates  may  he  corrected,  p.  1024. 

6.  Poor  Persons  may  he  discharged  from,  p.  1025. 

7.  Persons  exempt  from  former  Statute  Duty  not  liable 

to,  p.  1025. 

8.  Mode  of  Proceeding  for  Recovery  of,  p.  1025. 

9.  Ratepayers  empowered  to  divide  Carriage  of  Mate- 

rials, p.  1026. 
XII.   Collector  of  Highway  Rates,  and  his  Accounts,  p.  1027. 
Xni.   Widening,  changing,  and  stopping  up  Highways,  p.  1028. 

1.  By  the  Common  Law,  p.  1028. 

2.  By  Statute,  p.  1030. 

1. — Widening  and  enlarging  of,  p.  1030. 

2. — Stopping  up,  diverting,  and  turning  of,  p. 

1033. 

3. — Provisions  as  to  widening  and  diverting,  (fee, 
extended  to  Highways  repairahle  ratione 
tenures,  p.  1043. 

XIV.  Special  Sessions  for  purposes  of  Highways,  p.  1043. 

XV.  Width  of  Cartways,  p.  1044. 

XVI.   What  to  he  deemed  centre  of  Highway,  p.  1044. 

XVII.  Nuisances,  Injuries,  and  Ohstructions  on  Highways,  p.  1044. 

1.  Trees  and  Hedges,  <Ssc.,  p.  1045. 

2.  Ditches  and  Drains,  &c.,  p.  1047. 

3.  Encroachments  on,  p.  1048. 

4.  Pits,  Steam- Engines,  Machines,  Windmills,  Kilns, 

Railways,  &c.,  p.  1050. 

5.  Gates,  p.  1051, 
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XVII.  Nuisances,  Injuries,  &c.  (continued). 

6.  Carts  and  Carriages,  Misiehaviour  of  Drivers,  (fee, 

p.  1052. 

7.  Wheels  and  Weights  of  Carriages,  &c.,  p.  1054. 

.  8.  Surveyor  leaving   Things  on  Highway  at  Night, 

p.  1054. 
9.  Hiding,  &c.,  on  Footways.  Tethering  Horses.  In- 
juring Road.  Damaging  Direction  Posts,  &c. 
Playing  at  Games.  Encamping  on  Roads.  Mak- 
ing Fires.  Baiting  Bulls.  Laying  Rubbish. 
Running  Filth,  &c.  Wilfully  Obstructing  Pas- 
sage, p.  1054. 

10.  Injuries  and  Annoyances  at  Common  Law,  p.  1055. 

11.  Securing  Offenders,  p.  1061. 

12.  Power  of  Surveyor  to  remove  Nuisances  and  Ob- 

structions, p.  1062. 

13.  Power  of,  to  impound  Straying  Cattle,  &c.,  p.  1963. 

14.  Abatement  of  Nuisances,   tSsc,   at  Common  Law, 

p.  1064. 

15.  Indictment  for.     Punishment  for,  &c.,  p.  1064. 

16.  Presentment  for,  p.  1065. 

17.  Action  for,  p.  1065. 
XVIII.  Locomotives  on  Highways,  p.  1066. 

XIX.  Proceedings  for  not  repairing  Highways,  p.  1066. 

1.  Mode  of  Proceeding  before  Justices  where  Obligation 

.  to  repair  is  not  disputed,  p.  1066. 

2.  Mode  of  Proceeding  by  Indictment  where  Obligation 

to  repair  is  disputed.    Fines,  Costs,  &c.,  p.  1070. 

3.  Information  in  Q.  B.  for  not  repairing,  p.  1085. 

4.  Mandamus  for  not  repairing,  p.  1085. 

5.  Entering  and  repairing  at  Common  Law,  p.  1086. 

6.  Presentments  for,  abolished,  p.  1086. 

XX.  Boolcs,  Materials,  &c.,  in  whom  vested,  and  by  whom  to  be 
Jeept,  &c.,  p.  1086. 

XXI.  Costs  on  Informations,  &c.,  before  Magistrates,  p.  1087. 

XXH.  Compelling  attendance  of  Witnesses,  'p.  1087. 

XXIII.  Mode  of  recovering,  and  application  of  Penalties,  p.  1088. 

XXrV.  Forms  of  Proceedings,  p.  1089. 

XXV.  Appeal  against  Rates  and  Proceedings.     Want  of  Form,  &c. 
Certiorari,  &c.     Special  Case,  p.  1090. 

XXVI.  Acticms  for  Damages,  &c.,  p.  1092. 
XXVII.  Amount  of  Fees  to  be  taJeen,  p.  1094. 

XXVIII.  Surveyor  may  charge  Expenses  of  Legal  Proceedings,  p.  1095. 
XXIX.  Exemptions  from  5  cfc  6  Will.  4,  c.  60,  p.  1096.  - 
XXX.  Highways  in  Districts,  formation  of,  p.  1096. 

1.  Preliminary,  p.  1096. 

2.  Formation  of  Highway  Districts,  p.  1097. 

3.  Legal  objections  to,  p.  1102. 

4.  Amendments  as  to  orders  of  Justices,  p.  1102. 

5.  Highway  Board,  Constitution  of,  p.  1103. 
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Bighways.       Highways  in  Districts,  &c.  (continued). 

6.  Election  of  Waywardens,  p.  1104. 

7.  Consequences  of  formation  of  Highway  District, 

p,  1106. 

8.  Appointment  and  Duties  of  Officers,  p.  1106. 

9.  Works  and  Duties  of  Boards,  p.  1108. 

10.  Expenses  of  Board,  p.  1111. 

11.  Supplemental  Provisions,  p.  1115. 

12.  Application  of  Principal  Act,  p.  1120. 

13.  Proceedings  of  Highway  Boa/rds,  p.  1123. 
XXXI.  Highways  in  South  Wales,  p.  1124. 

XXXII.  Forms,  p.  1125. 

Eeferenoe  to  tlie  pages  where  sections  of  tlie  statutes  wiU  be 
found : — 

5  &  6  Wm.  4, 0.  50  :— §  1,  987  ;  §  2,  1092  ;  §  3,  Z092 ;  §  4,  1092,  n. ;  §  5,  988 
§  6,  1010  ;  §  7,  1012 ;  §  8, 1012  ;  §  9, 1012 ;  §  10, 1013 ;  §  11, 1013 ;  §  12,  1013 
§  13,  1014  ;  §  14,  1015  ;  §  15,  1015  ;  §  16,  1016  ;  §  17,  1016  ;  §  18,  1002 
§19,1003;  §20,1014;  §21,1002;  §22,1002;  §23,  992;  §24,1004 
§  25,  1004  ;  §  26,  1005  ;  §  27,  1022  ;  §  28,  1023  ;  §  29,  1024  ;  §  30,  1024 
§  31,  1024  ;  §  32,  1025  ;  §  33,  1025  ;  §  34,  1025  ;  §  35,  1026  ;  §  36,  1027 
§  37,  1027  ;  §  38,  1027  ;  §  39,  1016  ;  §  40,  1017  ;  §  41,  1017  ;  §  42,  1017 
§  43,  1018  ;  §  44,  1019  ;  §  45,  1043  ;  §  46,  1005  ;  §  47,  1005  ;  §  48,  1006 
§  49,  1006  ;  §  50,  1007  ;  §  51,  1007  ;  §  52,  1007  ;  §  53,  1007  ;  §  54,  1008 
§  65,  1009  ;  §  66,  1010  ;  §  67,  1010  ;  §  68,  993  ;  §  59,  995  ;  §  CO,  995 
§  61,  996  ;  §  62,  1001  ;  §  63,  1044  ;  §  64,  1045  ;  §  65,  1045  ;  §  66,  1046 
§  67,  1047  ;  §  68,  1048  ;  §  69,  1048  ;  §  70,  1050  ;  §  71,  1060  ;  §  72,  1064 
§  73,  1062  ;  §  74,  1063  ;  §  75,  1063  ;  §  76,  1052  ;  §  77,  1052  ;  §  78,  1052 
§  79,  1061  ;  §  80,  1044  ;  §  81,  1051  ;  §  82,  1030  ;  §  83,  1032  ;  §  84,  1033 
§  85,  1033  ;  §  86,  1035  ;  §  87,  1035  ;  §  88,  1038  ;  §  89,  1039  ;  §  90,  1039 
§  91,  1041  ;  §  92,  1042  ;  §  93,  1043  ;  §  94,  1066  ;  §  96,  1070  ;  §  96,  1080 
§  97,  1087  ;  §  98,  1082  ;  §  99,  1086  ;  §  100,  1092  ;  §  101, 1088  ;  §  102,  1087 
§  103,  1088  ;  §  104,  1082  ;  §  105,  1090  ;  §  106,  1090  ;  §  107,  1090  ;  §  108. 
1090  ;  §  109,  1092  ;  §  110,  1094  ;  §  111,  1095  ;  §  112,  1092  ;  §  113,  1096 
§  114,  1096  ;   §  115,  1096  ;    §  116,  1092  ;    §  117,  1065  ;    §  118,  1089. 

2  &  3  Vict.  c.  45,  §  1,  1051  ;  §  2,  1051. 

4  &  6  Vict  0.  51,  §  1,  1008  ;  5  &  6  Vict.  c.  56,  §  9,  1051  ;  and  c.  97, 
§  4,  1092 ;  8  &  9  Vict.  c.  71,  §  1,  1006  ;  11  &  12  Vict.  o.  45,  §  4,  1086 ; 

12  Vict.  c.  14,  1022  and  1025  ;   12  &  13  Vict.   c.   35,   §§  1,  2,   3,  1020; 

13  &  14  Vict.  c.  99,  1022;  ,18  &  19  Vict.  o.  121,  §  22,  1047  ;  24  &  25  Vict, 
c.  97,  §  25,  p.  1055. 

25  &  26  Vict.  c.  61,  §  1,  1096  ;  §  2, 1096  ;  §  3,  1096  ;  §  i,  1096  ;  §  5, 1097  ; 
§  6,  1098  ;  §  7,  1099  ;  §  8,  1101  ;  §  9,  1103  ;  §  10,  1104  ;  §  11,  1106  ;  §  12, 
1106 ;  §  13,  1107  ;  §  14,  1107  ;  §  15,  1307  ;  §  16,  1107  ;  §  17,  1108 ;  §  18, 
1108  ;  §  19, 1110  ;  §  20, 1111 ;  §  21, 1111  ;  §  22,  1111  ;  §  23, 1111  ;  §  24, 1111  ; 
§  25,  1114  ;  §  26,  1114  ;  §  27,  1114  ;  §  28,  1114  ;  §  29,  1114  ;  §  30,  1114  ; 
§  31,  1114  ;  §  32,  1115  ;  §  33,  1115  ;  §  34,  1115  ;  §  36,  1116  :  §  36,  1117  ; 
§  37,  1117  ;  §  38,  1117  ;  §  39,  1117  ;  §  40,  1117  ;  §  41,  1118  ;  §  42,  1120  ; 
§  43,  1121  ;   §  44, 1121  ;   §  45,  1122  ;    §  46,  1123  ;   §  47,  1123. 

26  &  27  Vict.  c.  61,  §§  1,  2,  3,  1106,  and  c.  94,  §  1,  1111. 

27  &  28  Vict:  c.  101,  §1,  1097;  §2,  1097;  §3,1097;  §4,  1102;  §5,  1103; 
§  6,   1098;    §  7,  1100  ;  §  8,  1101  ;  §  9,  1101  ;  §  10,  1099  ;    §  11,  1101  ;    §  12, 

1106  ;  §  13,  1101 ;  §  14,  1101 ;  §  15,  1102  ;  §  16,  1102  ;  §  17,  1102  ;  §  18, 
1102  ;  §  19,  1106  ;  §  20,  1106  ;  §  21,  1108  ;  §  22,  1109  ;  §  23,  1116  ;  §  24, 
1116  ;  §  25,  1063  ;    §  26,  1118  ;   §  27,  1123  ;  §  28,  1121 ;  §  29,  1104  ;  §  30, 

1107  ;  §  31,  1107  ;  §  32,  1111  ;  §  33,  1112  ;  §  34,  1113  ;  §  35,  1113  ;  §  36 
1114  ;  §  37,  1118  ;  §  38,  1118  ;  §  39,  1119  ;  §  40,  1119  ;  §  41,  1119  ;  §  42 
1119;  §43,1119;  §44,1120;  §45,1107;  §46,1122;  §47,1109;  §48, 
1110  ;  §  49,  1110  ;   §  50,  1121 ;  §  51,  1049  ;  §  52,  1121  ;  §  63, 1122. 
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I.  eatat  is  a  ?^igf)toas.  \7gtiy.'' 

Herein  as  to  what  is  a  highway :—  pi™ionof8ub- 

1.  At  Qommcm  Law.    2.  By  Statute.  ■"  °  ' 

1.  At  Common  Law.'] — ^Ahighwayis  a  right  of  passage  for  the  public  i.  At  common 
in  general  without  distinction.     The  term  "Highway  "  extends  to  aU  law. 
public  ways.     {£.  v.  Baintiff,  6  Mod.  255.)  Definition  of  high- 

The  public  have  a.prvm&facie  right  of  passage  over  the  whole  space  '"'^^^ 
of  a  highway  between  the  fences,  and  therefore  any  obstruction  of  a 
permanent  character  erected  thereon  without  lawful  authority  is  a 
nuisance  if  it  renders  the  way  less  convenient  than  it  was  before.  {Beg. 
V.  Electric  Telegraph  Gompany,  31  L.  J.  M.  C.  166.) 

There  are  three  kinds  of  ways  ; — 1.  A  footway  (a) ; — 2.  A  foot  and  Kinds  of. 
horse  way,  which  is  also  a  pack  or  drift  way ; — 3.  A  foot,  horse,  and 
cart  way  (6).     (1  Inst.  56.) 

A  common  street  and  a  king's  highway,  though  formerly  distin-  -A-  common  street, 
guished,  are  now  equally  public  ways.     {R.  v.  Hammond,  1  Stra.  44.) 

An  open  river,  common  to  all  men,  is  a  highway.  {R.  v.  Hammond,  ^s^'°-  "™''- 
10  Mod.  382  ;  1  Hawh.  P.  0.  c.  Y6,  s.  1 ;  Williams  v.  Wilcox,  8  A.  &  E. 
329.)  So  is  a  navigable  river.  (See  Miles  v.  Rose,  o  Taunt.  705 ;  R.  v. 
Montague,  4:  B.  &  0.  598.)  And  it  seems  that  the  public's  right  of  pas- 
sage extends  to  all  parts  of  the  channel.  Every  creek  or  river  into 
which  the  tide  flows  is  not,  on  that  account,  necessarily  a  public  navi- 
gable channel,  although  suflloiently  large  for  that  purpose ;  but  the 
flowing  of  the  tide  into  such  a  creek  or  river,  is  strong  prima  facie  evi- 
dence that  it  is  a  public  navigation.  {B.  v.  Montague,  i  B.  &  C.  598, 
per  Bayley,  J.)  But  it  was  observed  by  Mr.  Justice  Buller,  in  Ball  v. 
Herbert,  (3  T.  B.  263),  that  a  navigable  river  and  a  highway  are  per- 
fectly distinct ;  and  that  if  a  river  should  happen  to  be  choked  up  with 
mud,  that  would  not  give  the  public  a  right  to  out  another  passage 
through  the  adjoining  lands ;  though  it  is  quite  clear,  as  observed  by 
the  same  learned  judge,  that  if  the  usual  track  of  a  highway  become 
impassable,  by  the  overflowing  of  a  stream  or  otherwise,  the  adjacent 
ground  will  be  open  to  passengers,  and  so  become,  in  efiect,  a  high- 
way, imtil  the  removal  of  the  obstruction.  {Taylor  v.  Whitehead, 
Bougl.  14:6,  &c, ;  Williams  Y.  Wilcox,  supra,  per  Denman,  G.  3.)  If  the 
water  in  a  navigable  river  alter  its  course,  the  way  alters  with  it. 
(Com.  Big.  Chemin{A  1);  and  see  Wellb.  20;  saidpost,  p.  984.) 

In  Oallis  on  Sewers,  p.  73,  it  is  said  that  the  use  of  the  banks  of  the  Banks  of  same, 
sea  and  of  great  rivers  is  common  to  all  the  King's  liege  people,  as  to 
tie  ships  to  the  trees,  to  tow  them,  to  lade  and  unlade  merchandise, 

and  to  dry  nets.    (And.  see  Young  v. ■ — ,  1  Lord  Raym.  725  ;  Pierce 

V.  Fauconberge,  1  Burr.  292.)  But  in  Ball  v.  Herbert  (3  2'.  R.  263), 
Buller,  J.,  denies  that  this  principle  prevails  in  English  law.  (See 
post,  tit.  "  Bivers.") 

Though  a  towing-path  is  to  be  used  only  by  horses  towing  vessels,  Towing-path, 
yet  it  is  a  common  highway  for  that  purpose.    {Per  Bayley,  J.,  2  B.  tic 
Aid.  648;  Toung  v. ,  1  Lord  Baym.  725.) 

A  bridge  may  be  a  common  highway.     {Reg.  v.  Sainthill,  2  Lord  Bridge. 
Raym.  1174;  Salh.  359  ;  ante,  "  Bridges."^ 

A  flight  of  stairs  leading  to  the_  Thames  is  not  necessarily  a  highway.  Plight  of  staii-s 
{B.  V.  Limehouse,  2  Shmu.  455.)  And  see  as  to  a  landing-place,  Brink-  Thamel*"**"^ 
water  v.  Porter,  7  C.  cfc  P.  181. 

(a)  A  Tpublia  footway  or  bridleway  ton,  5  B.  &  Ores.  513,  S.  C.) 
is  a  highway  for  foot  passengers,  or  (J)  The  term  "Cartway,"   means 

for    horse   passengers,    &c.      {R.  y.  a  right  for  all    carriages    to   pass. 

Salop,  13  East,  97.     Vide  Allen  v.  {R.   v.  Hatfield,    Cas.   temp.   Hard. 

Onrumd,  8  East,  4  ;   Logan  v.  Bur-  315.) 
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1.  WhM  is  a 


Railway, 
Size  of  way. 


Higliway  may  be 
circuitous. 

Where  it  must 
lead  to. 


There  may  be  a 
highway  without 
a  thoroughfare. 


There  may  be  an 
oocupation  way 
and  highway  over 
the  same  road. 


Width  of  highway. 
Eight  of  going  on 
adjoining  lands. 

2.  By  statute. 


!^tj5l|toass  in  Enteral 

A  railway  may  be  a  high-way,  to  be  used  in  the  particular  mode  in 
wMoh  railways  are  used.  R.  v.  8mern  Railway  Com'pany,  2  B.  &  Aid. 
■  646.     See  Rowe  v.  Shilson,  4:  R.  &  Ad.  726.) 

The  size  of  the  way  is  not  material.  A  right  of  way  for  all  persons 
to  pass  and  repass,  with  their  carts  and  carriages,  is  not  restrained, 
because  aU  carriages  cannot  pass  and  repass.  {R.  y.  Lyon,  5  D.  <£  R. 
497.) 

There  may  be  a  highway,  though  it  be  circuitous.  (R.  v.  Lloyd,  1 
Camp.  260.) 

It  seemeth  that  any  one  of  the  above  ways,  which  is  common  to  all 
the  Queen's  people,  whether  it  lead  directly  to  a  market  town,  or  only 
from  town  to  town,  and  do  not  terminate  there,  but  is  also  a  thorough- 
fare to  other  towns,  may  properly  be  called  a  highway.  (1  HawJc.  c.  76, 
s.  1.)  For  there  were  highways  before  there  were  market  towns.  And 
if  it  were  essential  to  the  constituting  of  a  highway  that  it  should  ex- 
pressly lead  from  market  town  to  market  town,  then  it  would  foUow 
that  the  lord  of  a  market,  by  forfeiting  or  surrendering  his  charter, 
might  cause  that  to  cease  to  be  a  highway  which  was  a  highway  be- 
fore ;  or  the  Queen,  by  granting  a  market  in  any  place  where  there 
was  no  market  before,  might  thereby  consequently  change  the  way  to 
it  from  a  private  way  into  a  highway.  And  therefore,  the  distinction 
which  is  taken  in  some  books  concerning  this  matter,  seems  to  be  very 
reasonable ;  that  every  way  from  town  to  town  may  be  called  a  high- 
way, because  it  is  common  to  all  the  Queen's  subjects ;  and  conse- 
quently that  a  nuisance  therein  is  a  common  nuisance,  and  punishable 
by  indictment ;  but  that  a  way  to  a  parish  church,  or  to  the  common 
fields  of  a  town,  or  to  a  private  house,  or  perhaps  to  a  village  which 
terminates  there,  and  is  for  the  benefit  of  the  particular  inhabitants  of 
such  parish,  house,  or  village  only,  may  be  called  a  private  way,  but 
not  a  highway,  because  it  belongeth  not  to  all  the  Queen's  subjects, 
but  only  to  some  particular  persons,  each  of  whom,  as  it  seems,  may 
have  an  action  on  the  case  for  a  nuisance  therein.  (1  Hawk.  c.  76,  s.  1; 
Avstm's  case,  1  Vent.  189,  per  Hale,  0.  J. ;  Wellh.  7 ;  and  Jarvis  v. 
Dean,  3  Bingh.  447.) 

It  seems  the  public  may  have  a  right  to  the  use  of  a  road,  or,  in 
other  words,  that  there  may  be  a  highway  without  a  thorough/are. 
(See  Bughy  Charity  y.  Merry  weather,  11  East,  375,  n.;  Li.  v.  Lloyd,  1 
Camph.  260.)  But  the  correctness  of  this  position  is  ably  denied  by 
Mr.  Wellbeloved,  in  his  work  on  Highways,  7  to  19,  citing  Woodyer  v. 
Hadden;  (5  Taunt.  138);  and  the  opinions  of  Ahbott,  0.  J.,  Holroyd, 
and  Best,  Js.,  in  Wood  v.  Veal  (5  B.  &  Aid.  454;  and  see  R.  v.  Mar- 
quis of  Downahire, 'k  Ad.  &  E.  698);  where,  per  PaMesore,  J.,  "It  has 
been  held  that,  where  there  never  was  a  right  of  thoroughfare,  a  jury 
might  find  that  no  public  way  existed ;  but  it  has  never  been  settled 
that  where  there  had  been  a  public  right  of  passing  through,  the  right 
of  way  was  abolished  by  stopping  one  end  of  the  passage." 

Since  the  4  &  5  Will.  4,  c.  50,  justices  have  jurisdiction  to  determine 
whether  a  road  is  a  highway  or  not  {WilliamsY.  Adams,  31  L.  J.  M.  C. 
109.) 

There  may  be  both  an  oocupation  way  and  a  public  highway  over 
the  same  road,  for  it  does  not,  on  becoming  a  highway,  cease  to  be  an 
occupation  way.  (Brownlow  v.  Tom,linson,  1  Man.  &  (?.  484 — Per  Den- 
man,  0.  J.,  at  Nisi  Prius.) 

A  public  highway  may  in  point  of  law  exist  over  a  place  which  is 
not  a  thoroughfare  (Bateman  v.  Black,  21  L.  J.  Q.  B,  406.) 

As  to  the  width  of  a  highway,  see  post,  p.  1044. 

As  to  the  right  of  going  on  adjoining  lands,  &c.,  see  post,  p.  985. 

2.  Under  the  Highway  Act.'] — Sect.  5  of  the  General  Highway  Act, 
6  &  6  Will.  4,  c.  60,  enacts,  that  in  the  construction  of  that  act,  the 
word  "  highways"  shall  be  construed  to  mean  all  roads,  bridges,  (not 
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being  county  bridges,  see  sect.  21  of  that  act,  post,  p.  1002),  carriage-       2.  Mow  a 
■ways,  cartways,  horseways,  bridgeways,  footways,  causeways,  churcb-  highway  may  be 
ways,  and  payements.  created. 


II.  ?^oto  a  fi^tgfiltias  mag  fie  cteatetr. 

A  highway  may  be  created  : —  How  created. 

1.  By  Prescription,  p.  977. 

2.  By  Dedication,  p.  978. 

3.  By  Act  of  Parliament,  p.  983. 

4.  By  Necessity,  p.  984. 

1.  By  Prescription.'] — The  most  common  mode  in  which  a  highway  i-  By  prescription, 
is  supported  as  being  such  is  by  prescription.  If  all  persons  without 
distinction  have  indiscriminately,  for  a  considerable  space  of  time, 
without  interruption,  used  and  enjoyed  a  way,  such  way  will  be  pre- 
sumed to  be  a  highway.  A  much  shorter  period  of  possession  will 
suffice  to  establish  a  right  in  the  public,  than  a  right  in  a  private 
person  to  a  way.  The  more  open  and  notorious  the  user  is,  so  much 
the  more  is  there  ground  for  presuming  the  way  a  highway.  If  the 
way  was  used  for  the  repairs  of  other  highways,  or  the  lake,  that  would 
especially,  if  known  to  the  owner  of  the  soil,  afford  strong  evidence  of 
the  public  right.  (See  R.  v.  Wandsiuorth,  \  B.  &  Aid.  63 ;  3  Starh. 
Evid.  63.) 

The  direct  evidence  that  a  way  is  public  is,  that  it  was  m.ade  public  Direct  evidence  of 
under  some  statute  or  proceeding  by  writ  ad  quod  damnum.  ""^y  'being  pubUo. 

Presumptive  evidence  is  derived  from  the  termini  and  other  circum-  Presumptive  evi- 
stances  of  the  road  itself,  and  from  the  use  and  enjoyment  of  it  by  the  'i™'^^  "*  same.  ,  ^ 
public.     (iJ.  V.  Wandsworth,  \  B.  &  Aid.  63.    See  11  East,  376,  n.  (a)). 
Although  the  termini  of  a  road  afford  no  conclusive  evidence  as  to  its  Termini, 
being  a  highway,  (U  East,  375;  P.  v.  Lloyd,  1   Campb.  262,)  yet  the 
circumstances  of  its  leading  from  one  market  town  to  another,  or  from 
one  public  road  to  another,  coupled  with  user  by  the  public,  and  with- 
out decisive  evidence   of  interruption   and  permission  by  a  private 
owner,  are  conclusive  as  to  the  right  of  the  public.     (1  Vent.  189.) 
Eepair  of  the  way  by  a  parish  is  strong  evidence  to  show  that  it  is  a  Repairs  by  pariah, 
public  highway ;  {M.y.  Wandsworth,  1  B.&  Aid.  63:  and  see  post,  p.  983 ; ) 
and  evidence  of  repairs  done  by  parishioner,  under  an  agreement  with 
the  parish  that  he  should  therefore  be  excused  his  statute  duty,  when 
that  duty  was  enforceable,  is  virtually  evidence  of  repairs   by  the 
parish.     {Ibid.;  and  see  Marquis  of  Stafford  y.  Ooyney,  1  B.  &  C.  257.) 

The  performance  of  repairs  upon  a  road  under  an  act  of  parliament, 
is  no  evidence  of  its  beiug  a  public  one.  (See  B.  v.  Mellor,  1  B.  & 
Ad.  32.) 

Evidence  of  reputation  is  admissible  to  prove  that  the  way  is  public  Reputation. 
[Austin's  case,  Ventr.  189 ;  B.  N.  P.  295  ;  and  see  Barraclough  v.  John- 
son, 8  Ad.  &  E.  99 ;  Fowler  v.  Port,  1  G.  &  P.  792) ;  or  not  public, 
[Drinlaxiater  v.  Porter,  7  Car.  &  P.  181).     But  such  evidence  arising 
post  litem  motam  is  inadmissible.     (B.  v.  Cottar,  3  Campb.  444.) 

On  an  issue,  whether  or  not  certain  land  in  a  district  repairing  its 
own  roads  was  a  common  highway,  it  was  held,  that  it  was  admissible 
evidence  of  reputation,  (though  slight,)  that  the  inhabitants  held  a 
pubho  meeting  to  consider  of  repairing  such  way,  and  that  several  of 
them,  since  dead,  signed  a  paper  on  that  occasion,  stating  that  the 
land  was  not  a  public  highway,  there  being  at  the  time  no  litigation 
on  the  subject.     [Barraclough  v.  Johnsmi,  supra.) 

But  where  the  question  in  a  cause  was,  whether  a  particular  road, 
admitted  to  exist,  was  public  or  private,  and  evidence  was  offered  that 
a  person,  since  deceased,  had  planted  a  willow  on  a  spot  adjoining  the 
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2.  By  dedication. 
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2.  Mow  a       road,  on  ground  of  wliicL.  lie  -was  a  tenant,  saying,  at  the  same  time, 

highway  may  be  that  he  planted  it  to  show  where  the  boundary  of  the  road  was  when 

created.         he  was  a  boy :  it  was  held,  that  such  declaration  was  not  evidence, 

either  as  showing  reputation,  as  a  statement  accompanying  an  act,  or 

as  the  admission  of  an  occupier  against  his  own  interest.     (B.  v.  Bliss, 

7  Ad.  &  E.  550.) 

A  verdict  upon  issue  taken  on  a  public  right  of  way,  and  finding  it 
to  be  such,  is  afterwards  evidence,  although  such  issue  be  taken  in  an 
action  of  trespass  between  private  parties,  and  be  offered  in  evidence 
to  prove  the  fact  between  other  parties  in  a  civil  action.  {Read  v. 
Jackson,  2  East,  357.) 

On  a  question  whether  a  creek  be  a  public  navigable  river  or  not, 
instances  of  persons  going  up  it  for  the  purpose  of  cutting  reeds,  and 
on  parties  of  pleasure,  without  the  consent  of  the  person  claiming  ex- 
clusive property  in  the  creek,  are  sufficient  evidence  for  the  jury  to 
presume  it  a  public  river.     {Miles  v.  Rose,  5  Taunt.  704.) 

2.  By  Dedication.]— A.  way  may  become  a  public  highway  by  a  de- 
dication of  it  to  the  public  by  the  owner  in  fee.  Such  dedication  is 
either  express  or  implied. 

With  regard  to  an  express  dedication,  it  is  said  by  Chamhre,  J.,  in 
Woodyer  v.  Hadden  (5  Taunt.  125)  :  "  We  know  that,  in  dedicating 
churches,  there  is,  after  the  work  is  completed,  a  formal  act  of  dedica- 
tion; and,  by  analogy,  not  only  until  the  work  is  completed,  but  until 
the  owner  has  sliown  some  intention  of  dedicating  the  soil  to  the  public, 
his  right  of  excluding  them  continues."  A  formal  declaration  of  such 
intention  of  dedicating  a  way  to  the  public  is  sufficient.  But  in  B.  v. 
Ward,  {Cro.  Gar.  266,)  it  is  said,  that  the  mere  laying  out  of  a  way, 
though  more  commodious  to  the  public,  does  not  give  the  public  a 
right  of  way  there. 

It  is  not  necessary  that  the  dedication  should  be  by  deed.  In  Mar- 
quis  of  Stafford  v.  Ooyney,  (7  B.  &  C.  257,)  the  court  did  not  express 
any  doubt  as  to  the  legality  of  the  dedication,  which  was  by  parol 
dedication.  Nor  can  anything  but  a  parol  dedication  be  presumed, 
where  the  public  have  used  the  way  for  not  more  than  6  or  7  years, 
and,  a  fortiori,  where  they  have  used  it  for  4  or  5  years  only.  It  is 
also  difficult  to  see  to  whom  a  grant  can  he  made ;  the  public  cannot 
be  the  grantees,  nor  can  a  deed-poll  be  inrolled  in  any  official  custody 
for  the  protection  of  the  public.    (See  Allnutt  v.  Pott,  1  B.  &  Ad.  309.) 

This  forms  a  distinction  between  public  and  private  ways.  A  pri- 
vate way  is  an  incorporeal  hereditament,  and  is  founded  on  a  grant,  or 
on  a  prescription,  from  which  a  grant  may  be  presumed ;  [Heivlins  v. 
Shippam,  5  B.  &  O.  221 ;)  and  such  grant  cannot  be  presumed,  unless 
a  user  of  the  way  has  continued  without  interruption  for  20  years. 
(See  Moore  v.  Rawson,  3  B.  &  G.  332.) 

With  respect  to  what  is  an  implied  dedication,  Lord  Ellenhorough,  in 
R.  V.  Lloyd,  (1  Campb.  260,)  says,  generally,  that  if  the  owner  of  the 
soil  throws  open  a  way,  and  marks  by  no  visible  distinction  his  inten- 
tion to  exclude  the  public,  a  dedication  will  be  presumed.  (So,  in  Sir 
John  Lade  v.  Sh^lierd,  2  Stra.  1004 ;  and  Buncombe  v.  Smith,  Wellb. 
61 ;  and  see  Surrey  Ganal  Company  v.  Hall,  1  Scott's  N.  R.  264.)  And 
in  Reg.  v.  Petrie,  21  L.  J.  M.  C.  167,  it  was  held  that  a  pubUo  user  of 
a  road  for  some  time  is  sufficient  prima  facie  evidence  of  dedication  of  ■ 
the  road  by  the  owner  of  the  freehold  to  the  public,  and  it  is  not 
necessary  to  show  by  whom  the  dedication  was  made. 

Where  the  owners  of  the  soil  suffered  the  pubKc  to  have  the  free 
passage  of  a  street  in  London,  though  not  a  thoroughfare,  for  8  years, 
without  any  impediment,  (such  as  a  bar  set  across  the  street,  and  shut 
at  pleasure,  wMch  would  show  the  limited  right  of  the  public,  it  was 
held  a  sufficient  time  for  presuming  a  dedication  of  the  way  to  the 
public.     {Trustees  of  the  Rugby  G!iarity  Y.  Merry  weather,  11  East,  375, 


Implied  dedica- 
tion. 


When  presumed. 
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nete.  Et  vide  Mansfield,  0.  J.'s,  judgment,  Woodyer  y.  Haddm,  o  Taunt.       %  How  a 
142;  and  Daviea  v.  BtepTiens,  7  Car.  &P.  570.)  highway  may  ie 

And  in  anotKer  case,  an  inference  of  dedication  was  allowed,  where        created. 

the  way  had  been  used  but  for  4  or  5  years,  and  was  in  an  unfinished 

state,  being  only  partly  paved.     {Jarvis  v.  Dean,  3  Bingh.  447.) 

Where  a  lease  was  granted  of  certain  ground  to  be  a  passage  for 
56  years,  evidence  of  the  user  of  the  road  by  the  public  3  or  4  years 
after  the  expiration  of  the  lease  was  held  to  be  evidence  of  a  gift  to  the 
public.     {B.  V.  Hudson,  Sfr.  909.) 

By  their  act  of  incorporation,  (41  Geo.  3,  c.  xxxi.,)  the  proprietors 
of  the  Surrey  canal  were  required  to  erect  and  maintain  bridges  over 
the  canal  where  it  intersected  any  public  highway,  bridleway,  or  foot- 
path, and  also  for  the  use  of  the  owners  and  occupiers  of  lands,  &c. 
adjoining  to  the  canal.  In  1804,  the  company  erected  a  swivel  bridge 
(of  sufficient  dimensions  to  allow  a  carriage  to  traverse  it)  across  the 
canal,  at  a  spot  where  there  had  formerly  been  a  public  way,  which  at 
the  most  was  only  a  bridle- way.  This  bridge  was  originally  intended 
for  the  exclusive  accommodation  (as  a  carriage-way)  of  the  tenants 
of  an  estate  adjoining,  called  the  EoUs  estate.  The  neighbourhood 
having  become  extremely  populous,  and  a  district  church  having  been 
buUt  near  the  bridge,  the  public,  from  1822  to  1832,  freely  and  without 
interruption  used  it  as  a  carriage-way.  In  1832,  the  company  for  the 
first  time  imposed  a  toll  upon  all  carriages  traversing  the  bridge,  with 
the  exception  of  those  belonging  to  the  tenants  of  the  Eolls  estate ;  and 
in  1840  they  removed  the  old  swivel  bridge,  and  erected  a  convenient 
stone  bridge  in  the  place  of  it.  In  an  action  of  trespass  against  the 
defendant  for  passing  over  the  bridge  without  paying  toll,  the  judge 
told  the  jury,  that,  supposing  the  bridge  in  question  to  have  been 
originally  erected  for  the  exclusive  accommodation  of  the  tenants  of 
the  Eolls  estate,  still,  if,  in  consequence  of  the  acts  of  the  company, 
an  idea  grew  up  in  the  minds  of  the  public  that  the  company  had  dedi- 
cated the  way  to  the  public  use,  they  might  find  such  dedication  : — 
Held,  that  this  was  not  a  misdirection ;  and  that  the  evidence  war- 
ranted the  jury  in  finding  a  dedication.  {Surrey  Canal  Company  v. 
Hall,  1  M.  &  O:  392.)  In  this  case  it  was  also  held  that  there  was 
nothing  in  the  nature  or  constitution  of  the  company  to  prevent  them 
from  d.edicating  to  the  public  a  right  of  way,  as  any  other  individual 
or  corporate  body  might  do. 

But  nothing  done  or  suffered  by  a  lessee,  without  the  consent  of  the  When  land  under 
owner  of  the  fee,  can  give  a  right  of  way  to  the  public  as  against  the  '**^®' 
owner  {Trustees  of  Bugiy  Charity  v.  Merryweather,  11  East,  375,  n. ; 
Wood  V.  Veal,  5  B.  &  Aid.  454  ;  (where  the  consent  of  the  owner  in 
fee  was  not  inferred,  though  he  had  lived  near  the  spot  for  24  years) ; 
Barrdclough  v.  Johnson,  8  Ad.  &  E.  104).  In  M.  v.  Barr,  (4  Campb. 
16,)  the  acquiescence  of  the  owner  and  landlord  was  inferred,  where 
the  way  had  been  used  a  great  many  years,  during  successive  tenan- 
cies, and  the  tenants  had  complained  of  such  user  to  his  steward. 
(And  see  Daviea  v.  Stephens,  7  C.  &  P.  570,  and  Doe  v.  Wilson,  11 
East,  55.)  ; 

The  consent  of  the  Crown  will  not  be  inferred  from  long  use  of  a  Crown  lands, 
way  by  the  public  over  Crown  lands  in  the  occupation  of  a  tenant. 
{Harper  v.  Charlesworth,  i  B.  &  C.  574.) 

But  in  determining  whether  or  not  a  way  has  been  dedicated  to  the  -^"T^'^Sin^*'™ 
public,  the  proprietor's  intention  must  be  considered.     {Barraclough  °ebutted. 
V.  Johnson,  8  Ad.  &  E.  99  ;  11  Q.  B.  877  ;    Surrey  Canal  Company  v. 
Hall,  1  Scott's  N.  R.  264;   Woodijer  v.  Hadden,  5  Taunt.  125.) 

Therefore,  if  it  appear  only  that  he  has  suHered  a  continual  user, 
that  may  prove  a  dedicatfon ;  but  such  proof  may  be  rebutted  by 
evidence  of  acts  showing  that  he  contemplated  only  a  licence  resum- 
able  in  a  particular  event.  '  {Barraclough  v.  .Johnson,  supra.)  Thus, 
where  the  owner  of  land  agreed  with  an  iron  company,  and  with  the 
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2.  How  a      inhabitants  of  a  hamlet  repairing  its  own  roads,  that  a  way  over  his 
highway  may  he  land  in  such  hamlet  should  he  open  to  carriages,  that  the  company 
ereated.         should  pay  him  5s.  a  year,  and  find  cinder  to  repair  the  way,  and  that 
~'  the  inhabitants  of  the  hamlet  should  lead  and  lay  down  the  cinder, 

and  the  way  was  thereupon  left  open  to  all  persons  passing  with  car- 
riages for  19  years,  at  the  end  of  which  time  a  dispute  arising,  the 
passage  was  interrupted,  and  the  interruption  acquiesced  in  for  5  years; 
it  was  held  that  the  evidence  showed  no  dedication,  but  a  Kcence  only, 
resumable  on  breach  of  the  agreement.  {Barraclough  v.  Johnson,  8  A. 
&  E.  99.) 

So,  where  a  road  was  set  out  by  commissioners  under  a  local  act,  and 
certain  persons  only  were  by  the  act  to  use  it,  but  in  fact  it  had  been 
used  by  the  public  for  many  years,  it  was  held  that  this  was  not  suffi- 
cient evidence  of  a  dedication  to  the  pubho.  {B.  v.  St.  Benedict,  4  B. 
&  Aid.  447 ;  R.  v.  Lyon,  5  J).  &  B.  497.  See  Surrey  Canal  Company 
V.  Hall,  1  Sc.  N.  B.  264.) 

And  where  the  plaintiff  erected  a  street,  leading  out  of' a  highway 
across  his  own  close,  and  terminating  at  the  edge  of  the  defendant's 
adjoining  close,  which  was  separated  by  the  defendant's  fence  from  the 
end  of  the  street  for  21  years,  during  19  of  which  the  houses  were 
completed,  and  the  street  pubKcly  watched,  cleansed,  and  lighted, 
and  both  footways  and  half  the  horseway  paved  at  the  expense  of 
the  inhabitants,  it  was  held,  {dissentiente  Ohambre,  J.,)  that  this  street 
was  not  so  dedicated  to  the  public ;  that  the  defendant,  puUmg 
down  his  wall  might  enter  it  at  the  end  adjoining  to  his  land,  and 
use  it  as  a  highway.  (Woodyer  y.  Sadden,  supra;  and  see  1  B.&  C. 
257.)  _ 

So,  if  there  be  an  old  way  running  along  the  side  of  my  land,  and, 
by  my  fences  decaying,  the  public  come  on  it,  that  is  no  dedication. 
{Trustees  of  British  Museum  v.  Finnis,  5  C.  &  P.  460.) 

The  originally  establishing  a  bar  or  obstruction  is  evidence  to  rebut 
the  presumption  of  a  dedication  to  the  public,  though  it  may  have  been 
down  for  some  time  {Boberts  v.  Karr,  1  Campb.  262) ;  and  this,  though 
the  bar  be  across  only  part  of  the  way.  (Id.  And  see  Lethbridge  v. 
Winter,  Id.  263,  n.) 

But  the  fact  of  a  gate  being  kept  across  a  way  is  not  conclusive  that 
it  is  not  a  public  way,  as  the  way  may  have  been  granted  to  the 
public,  with  a  reservation  of  the  right  of  keeping  a  gate  across  it,  to 
prevent  cattle  straying.  {Davies  v.  Stephens,  7  Car.  &  P.  570 ;  Bex  v. 
BUm,  1  Jurist,  960.) 

And  in  one  case,  Mr.  Justice  Parle  left  it  to  the  jury  to  decide 
whether  a  road,  though  originally  meant  to  be  a  private  one,  had  not 
subsequently  been  dedicated  to  the  public,  and  the  court  held,  that  the 
case  was  for  the  jury.  {B.  v.  Wright,  3B.  &  Ad.  681.) 
Partial  dedication.  A.lthough  the  dedication  of  a  way  to  the  public  may  be  partial  or 
limited  as  to  the  sort  of  way,  (as  to  a  horseway,  &c.,  see  Marquis  of 
Stafford  V.  Coyney,  1  B.  &  C.  257 ;  per  Holroyd,  J. ;  Boberts  v.  Karr,  1 
Canip.  262,  n.,)  yet  there  cannot  be  a  qualified  dedication  to  the  public, 
subject  to  a  power  of  resumption  to  the  grantor,  for  that  would  be  the 
reservation  of  a  right  inconsistent  with  the  dedication  to  the  public. 
{Fitzpatrich  v.  Bobinson  and  others,  1  Hudson  &  BrooJc,  585.  See  Blun- 
dell  V.  Catterall,  b  B.  &  Aid.  315  ;  Lade  v.  Shepherd,  2  Str.  1004 ;  Bar- 
raclough  v.  Johnson,  8  Ad.  &  F.  99.) 

Dedication  of  a  road  is  an  irrevocable  licence  granted  to  the  puhhc, 
who  are  to  have  the  right  of  travelling  along  the  road  at  their  free  will 
and  pleasure.  (5.  v.  Lordsmere,  15  Q.  B.  689.)  There  may  be  a  dedi- 
cation for  a  limited  purpose,  as  for  a  footway,  horseway,  or  diiftway ; 
but  there  cannot  be  a  dedication  to  a  limited  part  of  the  public,  and  a 
partial  dedication,  invalid  at  law,  will  be  merely  void,  and  will  not 
operate  against  the  intention  of  the  owner  in  favour  of  the  whole 
public.     {Poole  y.  HusJcisson,  11  M.  &  W.  827.) 
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A  dedication  may  be  presumed  against  the  crown  by  long  acquies-       2.  How  a 
cence  in  the  user  of  the  road  by  the  public,  and  the  proper  direction  to  highway  may  be 
the  juryis  whether  the  owner,  whoever  he  may  be,  has  consented  to         created. 
the  public  iiser  in  such  a  way  as  to  satisfy  them  that  there  was  a  dedi-  — 

cation  to  the  public.  {B.  v.  JSast  Mark,  11  Q.  B.  877.)  In  this  case  a  pubUo! 
tithing  bound  by  custom  to  repair  all  public  roads  therein,  was  held 
liable  to  repair  a  road  that  had  formed  part  of  the  waste  of  a  manor, 
and  had  been  set  out  as  a  private  road  by  awai'd  of  commissioners 
under  a  private  inolosure  act,  and  had  been  used  by  the  public  gene- 
rally ever  since  it  had  been  so  set  out.  A  portion  of  the  waste  had 
been  allotted  to  the  lord  (as  the  act  directed)  in  respect  of  his  interest 
in  the  soil ;  and  it  was  unsuccessfully  contended  that  the  crown  had 
not  dedicated  this  to  the  public.  Although  the  grant  of  an  occupation 
way  cannot  be  presumed  from  a  user  of  less  than  20  years,  yet  it  is  not 
necessary,  in  order  to  destroy  the  right  to  such  an  easement,  that  a 
cesser  of  the  use  for  20  years  should  be  proved.  A  cesser  of  the  use 
for  any  period  less  than  20  years,  accompanied  by  an  act  clearly  indi- 
cative of  an  intention  to  abandon  the  right,  is  sufiicient  to  destroy 
such  an  easement.  If  the  owner  of  land  has  granted  to  an  individual 
the  easement  of  an  occupation  way  over  it,  then  the  subsequent 
absolute  dedication  by  him  of  a  footway  to  the  public  in  the  same  place 
cannot  be  presumed  without  also  presuming  or  proving  in  fact  a  release 
of  the  easement  by  the  individual ;  for  without  the  release  the  owner 
can  only  be  supposed  to  have  given  what  he  himself  had  a  right 
of  user  not  inconsistent  with  the  easement.  {R.  v.  Chorky,  12  Q.  B. 
515.) 

If  a  road  has  been  dedicated  to  the  public  and  used,  but  the  neces-  Highway  not  re- 
sary  steps  have  not  been  taken  by  notice  or  under  5  &  6  Will.  4,  c.  50,  ^^j^Jj^^  ^^  *''® 
s.  23,  to  make  it  repairable  by  the  parish,  it  is  still  a  highway  in  other 
respects,  and  an  action  is  maintainable  for  its  obstruction.     {Boherts  v. 
Hunt,  15  Q.  B.  17.) 

By  a  local  act  passed  in  1823,  which  was  to  be  in  force  for  21  years,  HiEtliwjiy  for 
and  the  preamble  of  which  stated  that  the  making  and  maintaining  i™'***^  *™^- 
a  certain  turnpike  road  would  be  of  advantage  to  the  public  at  large, 
certain  trustees  were  appointed,  who  were  enabled  to  make  the  turn- 
pike road  and  required  to  erect  sufficient  fences  where  it  passed  through 
private  lands.     The  act  did  not  expressly  declare  that  the  road  should 
be  a  highway,  but  it  enabled  all  persons  to  use  it  on  payment  of  toll. 
Part  of  the  turnpike  road  was  formed  upon  an  existing  road,  which 
had  been  made  under  a  local  inclosure  act,  but  which  had  never  been 
declared  to  be  completed,  as  provided  by  41  Geo.  3,  c.  149,  s.  9.     The 
turnpike  road  was  completed  and  opened  to  the  public  in  1833,  and 
had  for  14  or  15  years  since  that  time  been  used  by  the  pubKc,  and  a 
coach  had  at  one  time  travelled  over  it.     Part  of  the  road  passed 
through  the  parish  of  L.,  and  was  out  of  repair.     Ko  repairs  had  ever 
been  done  upon  it  by  the  parish.     While  the  Turnpike  Act  continued 
in  force  an  indictment  was  preferred  and  found  against  the  parish  of 
L.  for  non-repair.     It  was  held,  that  the  road  was  a  common  Queen's 
highway,  which  the  parish  was  liable  to  repair ;  and  that  the  indict- 
ment sufficiently  described  it  as  a  com.mon  Queen's  highway,  without 
reference  to  its  temporary  nature  under  the  Turnpike  Act  or  the  pay- 
ment of  toU.     It  was  also  held,  that  the  negligence  of  the  trustees  in 
not  m.aking  it  pursuant  to  the  statute  did  not  render  it  the  less  a  high- 
waj^     (iJ.  V.  Lordsmere,  15  Q.  B.  689.)    Where,  on  an  indictment  for 
the  non-repair  of  a  highway,  ratimie  tenurw,  the  jury  found  specially 
that  the  original  way  adjoined  the  sea,  which  had  encroached  upon 
and  carried  away  a  portion  of  the  land  over  which  the  highway  went, 
and  part  of  the  lands  in  respect  of  the  tenure  of  which  the  liability  to 
repair  the  way  attached,  and  that  the  defendant  had  from  time  to  time 
appropriated  other  portions  of  his  lands  in  lieu  of  such  parts  as  had 
been  washed  away ;  and  that,  shortly  before  the  period  mentioned  in 
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created. 


Adjoining  waste. 


Evidence. 


2.  How  a      the  indiciment,  the  sea  liad  made  another  enoroadiiinent,  and  swept 
'Way  may  be  away  a  large  portion  of  the  road  altogether,  and  had  left  the  rest  so 
narrow  on  the  brow  of  a  cliff  as  to  be  impassable:  Held,  that  this 
showed  no  liability  on  the  part  of  the  defendant  to  repair.     (R.  v. 
Bamher,  5  Q.  B.  279.) 

A  rector  having  claimed  a  piece  of  waste  land  adjoining  the  glebe 
land,  the  jury  were  held  to  be  justified  in  finding  against  the  presump- 
tion of  law  upon  which  his  claim  was  rested,  upon  proof  of  possession 
by  another  person  for  more  than  40  years,  and  during  several  succes- 
sive incumbencies.     {Doe  d.  Harriaon  v.  Sampson,  4  C.  B.  267.) 

In  an  indictment  against  a  township  for  non-repair  of  a  road,  an 
indictment  against  an  adjoining  township  for  non-repair  of  a  portion 
of  highway  in  continuation  of  the  road  in  question,  either  submitted 
to  or  prosecuted  to  conviction,  is  admissible  as  evidence  to  prove  the 
road  in  question  to  be  a  highway.  {Beg.  v.  Inlmhitants  of  Brightside 
Bierlow,  19  L.  J.  50,  M.  C) 

Although  an  open  river  common  to  all  men  is  a  highway,  yet  this 
does  not  justify  using  it  so  as  to  injure  any  fisheries,  as  beds  of  oysters, 
if  it  be  possible,  with  reasonable  care,  to  make  use  of  the  river  with- 
out doing  such  injury.  {Mayor  of  Colchester  v.  BrooJee,  7  Q.  B.  339.)  See 
also  Bavies  v.  Mann  (10  M.  &  W.  516),  where  a  man  was  held  liable  for 
driving  over  a  donkey  when  it  was  in  the  high  road  with  its  legs  so 
tied  that  it  could  not  move  out  of  the  way. 

A  dedication  of  a  highway  must  be  taken  to  be  made  and  accepted 
subj-ect  to  any  inconvenience  or  risk  that  may  exist  either  upon  or 
adjoining  to  the  land  so  dedicated.  {Fisher  v.  Browse  and  Cooper  v. 
WaJker,  'IB.  &  8.  770 ;  Bobbins  v.  Jones,  33  X.  J.  C.  B.l;  Morant  v. 
Chamberlin,  Q  H.  &  N.  541.)  The  dedication  must  be  in  perpetuitj', 
and  the  rights  of  the  public  once  acquired  cannot  be  released  by  nou 
user.    {Dawes  v.  Hawhins,  8  C  B.  N.  S.  848.) 

"Where  a  bridge  was  used  only  when  the  river  was  dangerous,  it  was 
still  held  a  public  bridge.  {B.  v.  Devon,  B.  &  M.  144  ;  B.  v.  Northamp- 
ton, 1  M.  &  8el.  262,  per  Lord  Ellenborough.  And  see  Surrey  Canal 
Company  v.  Hall,  1  Scott's  N.  B.  264 ;  B.  v.  Marguis  of  Buddngham,  4 
Camp.  189.) 

"Where  a  landowner  suffered  the  public  to  use,  for  several  years,  a 
road  through  his  estate  for  all  purposes,  except  that  of  carrying  coals, 
it  was  held,  that  this  was  either  a  limited  dedication  of  the  road  to  the 
public,  or  no  dedication  at  aU ;  but,  at  aU  events,  that  a  person  carry- 
ing coals  along  the  road,  after  a  notice  not  to  do  so,  was  a  trespasser. 
{The  Marquis  of  Stafford  v.  Coyney,  1  B.  &  C.  257.)  Mr.  Justice 
Bayley  and  Mr.  Justice  Holroyd  thought  that  there  might  be  such  a 
limited  dedication;  but  Littledale,  J.,  doubted  whether  there  could  be. 
(See  Roberts  v.  Karr,  supra,  p.  980.  And  see  Cowling  v.  Hiqqinson, 
iM.&  W.  245.) 

The  dedication  must  be  made  by  the  owner  in  fee.  Therefore,  where 
the  land  over  which  the  way  was  claimed  had  been  leased  for  99  years, 
though  it  had  been  paved  and  lighted  by  the  public,  and  in  a  public 
statute  called  one  of  the  streets  of  Westminster,  such  user  of  the  way, 
though  extensive,  being  by  the  consent  of  the  lessee  only,  was  held 
not  binding  on  the  owner  of  the  inheritance ;  and  that  when  the  lease 
expired,  he  might  prevent  the  public  from  using  it.  {Wood  v.  Veal,  6 
B.  &  Aid.  454 ;  Barraclovgh  v.  Johnson,  8  Ad.  &  E.  104.  And  see  Bax- 
ter V.  Taylor,  \N.&  M.  13.)  See  ante,  p.  979,  when  the  consent  ot  the 
owner  of  the  fee  to  the  way  being  used  wiU  be  presumed. 

Trustees  either  for  a  pubhc  or  private  purpose,  if  owners  in  fee,  may 
make  the  dedication,  if  the  dedication  be  not  inconsistent  with  the 
purposes  of  their  trust.  {B.  v.  Inhabitants  of  Leake,  5  B.  &  Ad. 
469.)  In  Rugby  Charity  v.  Merryweather,  11  East,  375  (n),  the  owners 
of  the  fee  simple  were  trustees.  (See  Bex  v.  Edmonton,  (2  N.  &  M.  24,) 
where  the  dedication  was  by  churchwardens.     And  see  Surraj  Canal 
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Company  v.  Hall,  {ante,  p.  979,)  where  it  was  held  that  a  canal  company,        2.  £bio  a 
incorporated  by  act  of  parliament,  might  dedicate  to  the  pubUc  a  right  highway  may  bs 
of  way.)  '  created. 

It  seems  now  to  be  decided  that  it  is  not  requisite  that  the  parish  ^~       ~r — ~ 
through  which  a  road  passes  should  consent  to  its  dedication,  in  order     ™  '* 

to  make  it  a  public  one.  (B.  v.  Inhabitants  of  Leake,  5  B  &  Ad.  469. 
But  see  .ffi.  v.  Mellor,  1B.&  Ad.  32J  But  as  regards  the  liability  of 
the  parish  to  repair  it,  the  5  &  6  Will.  4,  c.  50,  s.  23  {post,  992),  pro- 
vides, that  no  road  or  occupation- way  made  at  the  expense  of  indi- 
viduals, nor  driftway  or  horseway,  set  out  under  an  inclosure  act,  shall 
be  liable  to  be  repaired  hy  the  parish,  unless  the  party  proposing  to 
dedicate  such  highway  to  the  public  shall  give  notice  thereof 
•to  the  surveyor,  and  shall  make  the  same  in  a  substantial 
manner,  to  be  'viewed  and  certified  by  two  justices  of  the  peace. 
And  even  then,  although  it  may  have  been  used  by  the  parish  for  a 
year,  yet  the  duty  of  repairing  it  is  not  cast  upon  the  parish  until  it 
has  been  adopted  by  the  local  board,  if  the  road  be  within  a  district 
under  the  Public  Health  Act,  1848  {Beg.  v.  DucUnfield,  32  L.  J.  M. 
C.  230),  or  sanctioned  by  justices  in  the  manner  provided  by  5  &  6  W.  4, 
c.  50,  s.  23.     {Beg.  v.  Llast  Haghourne,  28  L.  J.  Jf._  G.  71.) 

The  absence  of  repair  by  the  parish  is  a  strong  circumstance  in  point 
of  evidence  to  prove  that  the  road  is  not  a  public  one.  The  fact  of 
repair  has  a  contrary  effect.  (See  Dauies  v.  Stephens,  7  Car.  &  P.  570  ; 
B.  V.  Edmonton,  1  M.  &  Boh.  24,  and  ante,  p.  977) ;  but  the  conduct  of 
the  parish  in  acquiescing  or  refusing  its  acquiescence  seems  to  be 
immaterial  in  every  other  point  of  view.  {B.  v.  Inhabitants  of  Leake, 
oB.  &  Ad.  482.) 

Where  commissioners,  who  were  empowered  under  an  inclosure  act 
to  set  out  public  and  private  roads,  the  former  to  be  repaired  by  the 
township,  and  the  latter  by  such  persons  as  they  should  direct, 
exceeded  their  authority  in  awarding  that  private  roads  should  be  re- 
paired by  the  township,  it  was  held,  upon  the  whole  evidence,  to  be  a 
proper  question  for  a  jury  whether  or  not  one  of  such  private  roads 
which  had- been  repaired  by  the  township,  though  originally  intended 
to  be  private,  had  been  dedicated  to  and  adopted  by  the  public.  {B.  v. 
Wright,  3B.&  Ad.  681.) 

It  is  essential  that  the  public  should  consent  to  it,  by  actual  user  or  Consent  of  public, 
otherwise.    (See  B.  v.  St.  .Benedict,  4  B.  ,&  Aid.  447  ;  B.  v.  Paddington 
Vestry,  9  B.  &  O.  456 ;  B.  v.  Leake,  b  B.  &  Ad.  469.) 

The  user  of  a  road  by  the  public  during  the  period  it  is  made  public 
by  virtue  of  an  act  of  parliament,  is  not  such  an  adoption  of  it  by 
them  as  to  make  it  a  public  way  after  such  period  has  elapsed.  {B.  v. 
Mellor,  1B.&  Ad.  32.) 

3.  By  Act  of  Parliament.'] — ^A  highway  may  be  created  by  an  act  of  3-  By  act  of  Par- 
Parliament,  containing  a  specific  enactment  as  to  it.  (See  Sutcliffe  v.  ''*'°°°*'- 
Greenwood,  8  Price,  535.)  The  provisions  contained  in  the  act  must  be 
strictly  complied  with,  before  the  way  can  be  established,  or  the 
liability  to  repair  it  enforced.  Therefore,  where  notices  were  required 
to  be  given,  but  appeared  not  to  have  been  given,  the  proceeding  under 
the  act  was  held  invalid.     {B.  v.  HaslingfteM,  2  M.  &  Sel.  558.)  , 

So,  where  trustees  are  authorised  by  an  act  of  parliament  to  make  a 
road  from  one  point  to  another,  the  making  of  the  entire  road  is  a  con- 
dition precedent  to  any  part  of  it  becoming  a  highway  repairable  by 
the  public.  {B.  v.  Cvmibeirworth,  3  B.  &  Adol.  108  ;  B.  v.  Hepworth,  id. 
110.  Qee  BlahemorcY.  The  Glamorganshire  Canal  Navigation,  1  Myln. 
&  K.  162 ;  Wilkinson  v.  Bagshaw,  Peake's  Add.  Cas.  165 ;  and  B.  v. 
Eastern  Counties'  Baihuay  Company,  10  Ad.  &  E.  531.)  Therefore,  if 
trustees  are  authorised  to  make  a  turnpike  road  from  A.  to  0.,  the 
entire  road  must  be  completed  before  the  public  can  be  compelled  to 
repair  any  part  of  it,  even  a  part  which  has  been  finished  between  20 
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2.  ffow  a,      and  30  years,  and  repaired  from  time  to  time  by  the  public ;  and, 
highway  may  be  although  it  joins  at  the  point  to  which  it  has  been  made,  another  public 
'treated.         road  which  is  complete.     (Bex  v.  Edge  Lane,  i  A.  &  E.  723.) 

And  so,  where  trustees  under  a  turnpike  act  were  empowered  to 
make  a  road  from  A.  to  B.,  and  a  branch  from  that  road  to  C,  it  was 
held  that  the  public  were  not  compellable  to  repair  the  main  road, 
though  complete  in  its  whole  extent,  till  the  branch  was  finished. 
[Rex  V.  Cumberworth,  i  A.  &  E.  731.) 

But  where  a  local  turnpike  act  recited,  "  that  the  making  and  main- 
taining a  new  turnpike  road  from  Leeds  to  join  the  Wakefield  and 
Halifax  turnpike  road  at  a  certain  point,  and  several  branch  roads  there- 
in also  described)  from  and  out  of  the  said  main  turnpike  road,  would 
be  an  advantage  to  the  inhabitants  of  Leeds  and  Halifax,  and  to  the  . 
public  in  general ;  and  it  authorised  the  making  of  the  several  roads, 
and  enacted,  that  the  said  new  roads  should  not  be  respectively  opened 
to  the  public,  or  become  public  roads,  until  2  justices  should  have  certi- 
fied that  the  said  roads  respectively,  and  the  works  thereon  respectively, 
were  completely  made  and  fit  to  be  travelled  upon  throughout  the 
whole  length  of  such  roads  respectively/."  Littledale  and  Taunton,  Js., 
expressed  themselves  of  opinion,  that  the  making  of  all  the  branch 
roads  was  not  a  condition  precedent  to  the  main  road  becoming  a 
public  road  as  soon  as  it  was  completed  and  fit  to  be  travelled  on ;  but 
that  the  main  road  when  so  completed,  and  certified  so  to  be  by  2 
justices,  became  a  public  road,  although  the  branch  roads  were 
still  unfinished.  {R.  v.  The  Justices  of  the  W.JR.  YorJcshire,  5  S.  &  Ad. 
1003.) 

Where  a  railway  was  made  under  the  authority  of  an  act  of  parlia- 
m.ent  incorporating  the  proprietors,  and  providing  that  the  public 
should  have  the  beneficial  enjoyment  of  the  railway,  a  mandamus 
was  granted  to  compel  the  company  to  reinstate  part  of  the  railway 
which  had  been  rendered  impassable  by  taking  up  part  of  the  iron 
tram  plates  thereon.  (R.  v.  Severn  and  Wye  Railway,  2  B.  &  Aid. 
646.) 

In  one  case  it  was  held,  that  if  a  way  has  been  recognised  as  public 
in  an  act  of  parliament  for  making  streets,  squares,  &c.,  it  is  not  ne- 
cessary that  it  should  be  adopted  by  the  parish  to  make  it  a  public 
way.  [R.  V.  Lyon,  6  D.  &  R.  497)  (a).  All  persons  are  presumed  to  have 
consented  to  an  act  of  parliament. 

But  if  an  act  of  parliament  make  a  road  public  during  a  limited 
period,  it  is  not  a  public  road  after  such  period  has  expired,  unless  it 
then  be  dedicated  to  the  public,  &c.  [R.  v.  Mellor,  IB.&  Adol.  36  ;  B. 
V.  Winter,  1  B.  &  C.  185.)  And  see,  ante,  p.  983,  as  to  the  effect  of 
user  of  the  road  by  the  public  during  such  period. 

4.  By  necessity.  4.  By  Necessity.'] — If  a  highway  be  impassable  from  being  out  of 

repair,  or  otherwise,  the  public  have  a  right  to  pass  in  another  line, 
and,  for  this  purpose,  to  go  on  the  adjoiaing  ground ;  and  it  makes  no 
difiference  whether  it  be  sown  with  grain  or  not.  (1  Roll.  Ah.  390,  a. 
pi.  1,  and  I.  pi.  1  ;  and  see  Ellison  v.  Isles,  11  Ad.  &  E.  665.) 

And  it  is  clear  law,  established  by  a  number  of  cases,  particularly  that 
oiAhsm-  v.  French  {B.  iJ.  M.  30  Car.  2  ;  2  Shoiv.  21 ),  and  Henn'a  case 
(Sir  W.  Jones,  296),  that  where  a  common  highway  is  out  of  repair  by 
the  overflowing  of  a  river  or  any  other  cause,  passengers  have  a  right 
to  go  upon  the  adjacent  ground. 

So,  if  the  water  of  a  navigable  river  impairs  or  decreases  a  towing- 
path  beside  it,  the  public  shall  have  a  towing-path  on  the  adjoining 
land.     [Toung  y.  ,  1  Ld.  Raym.  725.) 

(a)  See  ante,  p.  983,  as  to  it  not  consent  to  the  way  being  a  public 
bping  necessary  that  the  pariah  should      one,  in  order  to  make  it  so. 
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It  hath,  been  holden,  that  if  there  be  a  highway  in  an  open  field,  and       2.  How  a 
the  people  have  used  time  out  of  mind,  when  the  ways  are  bad,  to  go  highway  may  be 
by  outlets  on  the  land  adjoining,  such  outlets  are  parcel  of  the  way ;         created. 

for  the  king's  subjects  ought  to  have  a  good  passage,  and  the  good 

passage  is  the  way,  and  not  the  beaten  track  only ;  from,  whence 
it  follows,  that  if  such  outlets  be  sown  with  corn,  and  the  beaten 
track  be  founderous,  the  king's  subjects  may  justify  going  upon 
the  com.  ^1  Hawk.  c.  76,  s.  2.  See  Sir  E,  Buncombe's  case,  Cro.  Car. 
366.) 

And  it  has  been  held,  that  where  a  man  incloseth  and  doth  not  make 
a  good  way  (as  in  such  case  he  is  bound  to  do,  by  reason  of  the  inclo- 
sure),  it  is  lawful  for  passengers  to  make  gaps  in  his  hedges  to  avoid 
the  ill  way,  so  that  they  do  not  go  further  into  his  inclosed  grounds 
than  is  needful  for  avoiding  the  bad  way.  [Henn's  case.  Sir  W.  Jones, 
296;  Ahsor  v.  French,  2  Show.  21 ;  Asser  v.  Finch,  2  Lev.  234 ;  1  Lord 
Eaym.  725,  S.  C.) 

This  privilege  of  going  over  the  adjoining  lands  is  confined  to 
highways ;  and  the  grantee  of  a  private  way  has  no  such  privilege, 
generally  speaking.  {Taylor  v.  Whitehead,  Dougl.  745  [a) ;  BuTlard  v. 
Harrison,  i  M.  &  Sel.  387;  1  Saund.  323,  «.  6.)  If  I  have  a  pri- 
vate way  without  a  gate,  and  a  gate  is  hung  up,  an  action  lies  upon 
the  case,  for  I  have  not  my  way  as  I  had  before.  [Litt.  R.  267.)  So, 
if  one  grant  me  a  way,  and  afterwards  dig  trenches  in  it  to  my  hin- 
drance, I  may  fill  them  up  again.  {Qod.  53.)  But  if  a  way  which  a 
man  has,  become  not  passable,  or  become  very  bad,  by  the  owner  of 
the  land  tearing  it  up  with  his  carts,  and  so  the  same  be  filled  with 
water,  yet  he  who  has  the  way  cannot  dig  the  ground  to  let  out  the 
water,  for  he  has  no  interest  in  the  soil.  But  in  such  case  he 
may  bring  his  action  against  the  owner  of  the  land  for  spoiling 
the  way,  or  perhaps  he  may  go  out  of  the  way,  upon  the  land  of  the 
wrong-doer,  as  near  to  the  bad  way  as  he  can,  [God.  52;  and  see 
Oshorn  v.  Wise,  7  Gar.  A  P.  761.) 

If  a  river  should  happen  to  be  choked  up  with  mud,  that  would  not 
give  the  public  a  right  to  cut  another  passage  through  the  adjoining 
lands.  {Ball  v.  Herbert,  3  T.  R.  263 ;  Williams  v.  Wilcox,  8  Ad.  &  E, 
330.) 


(a)  This  was  an  action  of  trespass,  Mansfield,  C.  J.:  "The  question  is 

for  breaking  and  entering  the  plain-  iipon  the  grant  of  this  way.    Now,  it 

tiff's  close.     The  defendant  pleaded  is  not  laid  to  be  a  grant  of  a  way  ge- 

(inter  alia)  a  right  of  way  by  prescrip-  nerally  over  the  land ;  but  of  a  precise 

tion,  through  a  lane  of  the  plaintiff's,  specific  way.     The  grantor  says,  you 

contiguous  to  the   locus  in  quo,    to  may  go  in  this  particular  line  ;  but  I 

Otley-hridge  on  the  river  Wharfe,  in  do  not  give  you  a  right  to  go  either 

Torkshire,  and  that  the  tenants  and  on  the  right  or  left.     I  entirely  agree 

occupiers  of  those  lands  were,  from  with  my  brother  Walker,   that,  by 

time  whereof,  &e. ,  by  reason  of  their  common  law,   'he  who  hath  the  use 

tenure,  bound  to  repair  the  lane,  and  of  any  thiug  ought  to  repair  it.'   The 

tlie  banks  tlwreof  nsxt  to  ike  river :  grantor  may  bind  himself,  but  hero 

that  at  several  times  the  lane  was  out  he  has  not  done  it.     He  has  not  un- 

of  repair  and  oveiflowed  with  water,  dertaken  to  provide  against  the  over- 

so  that  the  defendant  could  not  use  flowing  of  the  river  ;  and  for  aught 

the  way  without  imminent  danger  of  that  appears,  tliat  may  have  happened 

the  loss  of  his  life  and  goods ;   and  by    the    neglect  of   the    defendant, 

that  he  necessarily  went  over  the  Highwaj's  are  governed  by  a  different 

lands  adjoining,  as  near  to  the  said  principle.    They  are  for  the  public 

way  as  he  possibly  could,  as  it  was  service,  and  if  the  usual  track  be  im- 

lawful  for  him  to  do,  &c.    This  cause  passable,   it  is  for  the  general  good 

was  tried  before  Lord  Loughborough  at  that  people  should  be  entitled  to  pass 

Ycn'h,  in  1780,  and  afterwards  argued  in  another  line." 
in  the  court  of  K.  B. — Et   per  Ld. 
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3.  Of  the  owner-  As  to  tlie  power  of  tlie  surveyor  of  Hgtways  to  make  a  road  through. 
ship  of  the  soil,  grounds  adjoining  to  any  ruinous  or  uarrow  part  of  a  highway,  whilst 
ct-o.  inhighways.  the  road  is  repairing  or  widening,  see  J50si,  1028. 


III.  m  tje  ©tonersibtp  oetje  Soil,  &c.  in  ?§t3i)toass. 

To  whom  the  The  freehold  of  the  highways  is  in  him  that  hath  the  freehold  of  the 

freehold  of  a  high-  ggii ;  but  the  free  passage  is  for  all  the  queen's  liege  people.     (2  Inst. 
way  belongeth.       ^q._     ^^^  ^^^  ^.^  j^^^^  ^^^^  ^_  ghepUrd,  2  8tra.  1044.) 

The  queen  has  nothing  hut  the  passage  for  herself  and  her  people ; 
for  the  freehold  and  all  profits  belong  to  the  owner  of  the  soil ;  and  all 
the  profits,  trees,  and  mines  upon  and  under  it.  [Ooodtifk  v.  AUcer,  1 
Burr.  143;  1  Boll.  Ah.  392.)  In  5  &  6  Will.  4,  c.  50,  _s.  82,  there,  is  ii 
saving  of  mines  to  the  owner  of  lands  taken  for  widening  narrow 
roads. 

Nor  does  the  soil  vest  in  turnpike  trustees,  unless  there  is  a  special 
clause  in  the  statute  for  that  purpose.  [Davison  v.  Oill,  1  East,  69. 
See  also  B.  v.  Mersey  Navigation,  9  B.  &  0.  95 ;  Bex  v.  Thomas,,  Id. 

The  owner  may  maintain  an  ejectment  for  the  soil  (Goodtitle  v. 
ATker,  1  Burr.  133;  Doe  d.  Jachson  v.  Wilkinson,  3  B.  &  0.  413;  and 
see  Scales  v.  Bickering.  4  Bing.  448) ;  or  trespass  for  any  other  wrong- 
ful act  done  to  it  or  the  profits.  [Dovaston  v.  Bayne,  2  Hen.  Bla.  527  ; 
Stevens  v.  Whistler,  11  East,  51);  and  he  may  remove  anything  not 
justified  by  the  easement,  though  it  be  not  a  nuisance.  {Beg.  v.  Mat- 
thias, 2  F.&F.  per  Byles,  J.) 
Presumption  of  Waste  lands  adjoining  to  public  highways  are  presumed,  in  the  first 

ownership  of  soii    instance,  to  belong  to  the  owner  of  the  adjoining  land,  and  not  to  the 
of  wastelands  ad-  ^°^'^  °^  ^^^  manor ;  but  that  presumption  prevails  only  so  long  as  proof 
joining  thereto.      to  the  contrary  is  wanting.     {Steel  v.  Brichett,  2  Stark.  463.)    Such 
presumption  arises  whether  such  owner  be  a  freeholder  or  copyholder. 
{Doe  V.  Bearsey,  IB.  cfc  C  304.) 

Where  strips  of  land  lie  between  a  highway  and  an  adjoining  iu- 
closure,  the  prima  facie  presumption  is,  that  such  strips  of  land,  as 
well  as  the  soil  of  the  highway  ad  medium  filum  vice,  are  the  property 
of  the  owner  of  the  inclosure  {GooJce  v.  Green,  11  Brice,  736:  and  see 
Scoones  v.  Morrell,  1  Beav.  261;  B.  v.  Edmonton,  1  M.  &  Roh.  24; 
Berridge  v.  Ward,  SOL.  J.  O.  B.  218 ;  Dendy  v.  Simpson,  7  Jur.  N.  S. 
1068  ;  and  nothing  in  3  Geo.  4,  c.  126,  alters  this  presumption,  Lord 
Salisbury  v.  G.  N.  B.  Coy.,  5  C.  B.  N.  S.  174) ;  but  the  presuinptioii 
is  to  be  confined  to  that  extent ;  for,  if  the  narrow  strip  be  contiguous 
to,  or  communicate  with,  open  commons  or  larger  portions  of  land, 
the  presumption  is  either  done  away  or  considerably  narrowed,  for 
the  evidence  of  ownership,  which  applies  to  the.larger  portions,  applies 
also  to  the  narrow  strip  which  communicates  with  them.  {Groses. 
West,  7  Taunt.  39.) 

It  seems  that  where  the  herbage  of  a  road  becomes  vested,  by  the 
General  Inclosure  Act  (41  Geo.  3,  c.  109,  s.  11),  in  the  proprietors  of 
allotments  on  each  side,  no  presumption  arises  that  the  soil  itseK  be- 
longs to  such  proprietors.  {B.  v.  Inhabitants  of  HatfieLd,  4:  A.  &  E: 
156.)  In  this  case  Lord  Denman  said,  "  I  do  not  think  that  any  legal 
presumption  can  arise  as  to  the  ownership  of  soil  in  a  road,  where  the 
road  is  defined  for  the  first  time  under  a  newly-created  authority." 
(And  see  B.  v.  Edmonton,  1  M.  &  Bob.  24.) 

In  ejectment,  the  question  was  whether  a  slip  of  land  between 
some  ancient  inclosures  and  a  highway  belonged  to  the  oiyner  of  the 
adjoining  land,  or  to  the  lord  of  the  manor ;  held,  that  acts  of  owner- 
ship by  the  lord  (grants  of  licences  to  inclose)  over  slips  skirting  the 
same  road,  the  continuity  of  which  was  only  broken  by  a  bridge  and 
some  ancient   tenements,  were    admissible  in  evidence ;    but  that 


f^igljioaas  in  ffimeral  987 

grants,  made  by  the  lord,  of  waste  lands  in  other  parts  of  the  manor,     i.  liepeal  of 
which  were  not  in  continuity  with  the  spot  in  dispute,  were  not  ad-  former  statutes. 

missible  in  evidence.     {Doe  d.  Barrett  v.  Kemp,  2  Bing.  N.  0.  102.)  

But,  perhaps,  if  it  had  appeared  that  the  waste  lands  then  granted  by 
these  grants  adjoined  the  same  road  as  the  spot  in  dispute  adjoined, 
and  such  road  terminated  in  a  common,  these  latter  grants  would  have 
been  held  admissible,  {Id. ;  and  see  Doe  d.  Barrett  v.  Kemp,  7  Bing. 
332.) 

As  to  trespassing  upon  a  highway,  or  upon  waste  lands  adjoining  Trespassing  upon 
thereto,  in  pursuit  of  game,  see  "  Game,"  p.  115.     _  gama''^*  °* 

If  a  person  incloses  part  of  the  waste,  and  dies  within  twenty  years.  Encroachment  on 
the  part  so  inclosed  (except  as  against  the  rightful  owner)  descends  to  waste  lands. 
his  heir,  and  does  not  go  to  his  executor.  {Doe  d.  Pritchard  y.  Jauncey, 
8  Oan  &  P.  99.)  . 

If  a  person  takes  a  farm,  and  then  takes  a  bit  of  the  waste  and  an- 
nexes it  to  the  farm,  he  does  not  take  this  in  for  himself,  but  for  his 
landlord.     {Doe  d.  Harrison  v.  Murrell,  8  Gar.  dt  P.  134.) 

Premises  had  been  inclosed  from  the  waste,  with  the  knowledge 
of  the  lord,  10  years  before  the  action  was  brought.  Three  days 
before  the  action  was  brought,  the  lord  brought  down  the  fences : 
— Held,  to  be  a  sufficient  revocation  of  any  licence  which  could  be 
presumed  from  previous  acquiescence.  {Doe  d.  Beeh  v.  Parker,  Q  A.  & 
K  495.) 

Up  to  the  point  reached  by  the  flow  of  the  tide,  the  soil  of  navigable  Soil  o£  navigable 
rivers  was  presumably  in  the  crown ;  arid  above  that  point,  whether  i'i™''s. 
the  soil  at  common  law  was  in  the  crown  or  the  owners  of  the  adjacent 
grpLinds,  is  a  point,  perhaps,  not  free  from  doubt.     (See  Williams  v. 
Wilcox,  8  Ad.  (fc  JS.  333;   Com.  Dig..  Navigation  A.     See -De  Jure  Maris, 
p.  9;  and  W*.  "  Sivers.) 

The  presumption  that  the  soil  of  the  road  usque  ad  medium  Jilum  mce, 
belongs  to  the  adjoining  owners  applies  equally  to  a  private  as  to  ^ 
public  road.     {Holmes  v.  Bellingham,  1  G.  B.  N.  8.  329. ) 


IV.  Repeal  of  imxitx  Statutes  ig  ti)e  General  l^tgi&toaB  ^ct, 
5  &  6  Will.  4,  c.  50.— penalties  antr  dJonttacts  untiw  xt^ 
pealrt  act. 

By  the  5  &  6  Will.  4,  c.  50,  intituled  "  An  Act  to  consolidate  and  6  &  6  wiU.  i,  ^.  so. 
amend  the  laws  relating  to  highways  in  that  part  of  Great  Britain 
called  England,"  after  reciting  that  it  is  expedient  to  amend  the  laws 
relating  to  highways  in  that  part  of  Great  Britain  called  England, 
and  to  consolidate  the  same  in  one  act;  and  make  other  provisions 
respecting  highways :  it  is  enacted,  that  so  much  of  the  6  Geo.  1,  c.  6,  Repeal  of  6  Geo.  l, 
as  relates  to  the  carriage  of  bricks,  except  so  far  as  the  same  relates  to  ^^^^  ^^  to  London 
the  city  of  London ;  and  also  18  Geo.  2,  except  so  far  as  the  same  jg  ^^^  2  c.  33 
relates  to  the  city  of  London  ;  and  also  so  much  of  the  24  Geo.  _2,_  as  except  as  to 
relates  to  the  preventing  mischief  occasioned  by  the  drivers  riding  London. 
upon  carts,   drays,  carrs,  and  waggons  in  the   city  of  London   or  24Geo^2^c.  43,  m 
within  10  miles  thereof,  except  so  far  as  the  same  relates  to  the  city  01  London. 
London ;  and  also  the  30  Geo.  2,  except  so  far  as  the  same  relates  to  30  Geo.  2,  c.  32, 
the  city  of  London ;  and  also  13  Geo.  3,  c.  78 ;  34  Geo.  3,  c.  64  {a) ;  34  ^l^^^l^";  *" 
Geo.  3,  c.  74 ;  and  also  so  much  of  the  42  Geo.  3,  c.  90,  as  relates  to  the  p^^j.^  ^^  l^  q^^  3 
exemption  of   any    serjeatit,  corporal,   drummer,   or  private  of  the  c.  90. 
militia  from  performing    highway   duty,   commonly    called    statute 
duty;  and  also  44  Geo.  3,  c.  52 ;  54  Geo.  3,  c.  109 ;  and  55  Geo.  3,  c. 
68,  shaU  be,  and  the' same  are  hereby  repealed  (6). 

(a)  This  statute  is  not  repealed  as      Seg.  v.  /.  P,  of  Brecon,  Q,.  B.  813.) 
to  bridges.  (Reg.y^.JmticesofttiePeace  (h)   Mr.   Weolrych  questions  whe- 

0/  Merionethshire,  6  Q.  B.  343,   and      ther  the  stat.  2  Edw.  3,.  c.  6,  is  en- 
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6.  Of  the  rejjair     See  sects.  101, 103,  &o.,  as  to  the  recovery  of  penalties  and  forfeitures, 
of  highioays.    postj  "  Mode  of  Recoverivg  Fenalties.'^ 


Interpretation 
liiuse. 

"  Surveyor." 

**  Parish." 


Inhabitants  of  any 
parish  in  vestry 
assembled. 


*  Highways.' 


"  Church." 
"  Division." 
*'  Owner." 
"  Inhabitant." 
*'  Petty  Session." 


Sinffular  number. 
Masculine  gender. 


Powers,  &c.,  given 
to  surveyors  appli- 
cable to  bodies 
politic,  (fee. 


V.  Intecjptetation  Clause  tn  5  &  6  Will.  4,  c.  50. 

By  5  &  6  Will.  4,  c.  50,  s.  5,  in  construction  of  this  act  the  ■word 
"  surveyor  "  shall  be  understood  to  mean  surveyor  of  the  highways,  or 
■waywarden;  the  word  "parish"  (a)  shall  be  construed  to  include 
parish,  to-miship,  tithing,  rape,  vUl,  wapentake,  division,  city, 
borough,  liberty,  market  town,  franchise,  hamlet,  precinct,  chapelry, 
or  any  other  place  or  district  maintaining  its  o-wn  highways;  and 
wherever  anything  in  this  act  is  prescribed  to  be  done  by  the  inhabi- 
tants of  any  parish  in  vestry  assembled,  the  same  shall  be  construed  to 
extend  to  any  meeting  of  inhabitants  contributing  to  the  highway 
rates  in  places  where  there  shall  be  no  vestry  meeting,  provided  the 
same  notice  shall  have  been  given  of  the  said  meeting  as  would  be 
required  by  law  for  the  assembling  of  a  meeting  in  vestry ;  a,nd  that 
the  word  "  highways  "  shall  be  understood  to  mean  all  roads,  bridges, 
(not  being  county  bridges),  carriageways,  cartways,  horseways, 
bridleways,  footways,  causeways,  churchways,  and  pavements;  and 
that  the  word  "Justices  "  shall  be  understood  to  mean  justices  of  the 
peace  for  the  county,  riding,  division,  shire,  city,  to^vm,  borough, 
liberty,  or  place  in  which  the  highway  may  be  situate  or  in  which  the 
offence  may  be  committed ;  and  that  the  word  "  church,"  shall  be  un- 
derstood to  include  chapel;  and  that  the  word  "division"  shall  be 
understood  to  include  limit;  and  that  the  word  "  oivyter"  shall 
be  understood  to  include  occupier ;  and  "inhabitant"  to  include  any 
person  rated  to  the  highway  rate;  and  the  words  "petty  session"  or 
"petty  sessions,"  to  mean  the  petty  session  or  petty  sessions  held  for 
the  division  or  place ;  and  wherever  in  this  act,  in  desciibing  or  .re- 
ferring to  any  person  or  party,  animal,  matter,  or  thing,  the  word 
importing  the  singular  number  or  the  masculine  gender  only  is  used,  the 
same  shall  be  understood  to  include  and  shall  be  applied  to  several 
persons  or  parties  as  well  of  one  person  or  party,  and  fem.ales  as  well 
as  males,  and  several  animals,  matters,  or  things,  as  well  as  one 
animal,  matter,  or  thing  respectively,  unless  there  be  something  in  the 
subject  or  context  repugnant  to  such  construction ;  and  all  the  powers 
hereby  given  to,  and  notices,  matters,  and  things  required  for,  and 
duties,  liabilities,  and  forfeitures  imposed  on,  surveyors,  shall  be  ap- 
plicable to  all  persons,  bodies  politic  or  corporate,  liable  to  the  repair 
of  any  highway*; 


Division  of  sub- 
ject. 


71.  m  tlje  IS-epatr  of  J^igiilBags. 

Herein  of — 

1.  The  Liability  of  the  Parish  to  repair — Highway  in  Two  Parishes 

— Nature  of  repairs,  &c.,  p.  989. 

2.  The  Wee  of  a  Township  or  Part  of  a  Parish,  p.  996. 

3.  The  like  of  an  Extra-Parochial  Place,  p.  998. 

4.  The  like  of  Individuals  in  respect  of  Inchsure,  p.  998. 

5.  The  like  of  Individtials,  &c.,  hy  Prescription,  dbc,  p.  999. 

6.  The  Repair  of  Roads  passing  over  Bridges,  p.  1002.- 


tirely  abrogated  hy  this  act,  as  far 
as  the  foi^mer  relates  to  the  po^wer 
of  ju.stices  over  certain  certilicates 
regarding  the  repairs  of  ways.  {Wool- 


rych,  p.  3.) 

(a)  25  &  26  Vict.  c.  61,  s.  3,  en- 
acts, that  "  parish  "  is  to  include  any 
place  maintaining  its  own  highways. 
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7.  The  Board  for  the  Repair  of  Highways,  ^.  WOI.  6.   Of  the  repair 

8.  Power  for  Board  to  hire,  &e..  Premises  for  Jceeping  of  Materials,     "f  highways. 

&c.,  and  to  direct  how  Ways  to  be  paved,  p.  1003. 

9.  Direction-posts,  Flood-posts,  to  he  erected,  and  causeways  secured 

from  Carriages,  cfcc,  p.  1004. 

10.  Grounds  adjoining  Roads,  except  Gardens,  may  he  used  as  a  tem- 

porary Road,  p.  1004. 

11.  Surveyor  to  remove  Ohstructions  from  Snow  or  falling  down  of 

Banks,  &c.,  p.  1006. 

1.  Liability  or  the  Pabish  to  eepaib — ^Highways  in  Two 
Parishes — Natuae  of  Eepairs,  &o. 

It  seems  to  be  agreed,  that  of  common  right  (that  is,  by  the  common,  (i).  Liability  of 
law),  the  general  charge  of  repairing  all  highways  lies  on  the  occupiers  parish  to  repair. 
of  the  lands  in  the  parish  wherein  they  are  (a) ;  but  particular  persons 
may  also  be  burdened  with  the  general  charge  of  repairing  a  highway, 
in  two  cases,  namely,  in  respect  of  an  inclosure,  or  by  prescription. 
(1  Roll.  Ah.  390;  Anon.,  1  Ventr.  90;  Austin's  case.  Id.  183;  R.  v. 
Ragley,  Parish  of,  12  Mod.  409.) 

And  to  such  an  extent  is  this  obligation,  that  if  the  inhabitants  of  a 
township  bound  by  prescription  to  repair  the  roads  withia  the  township 
be  expressly  exempted,  by  the  provisions  of  a  road  act,  from  the  charge 
of  repairing  new  roads  to  be  made  within  the  township,  that  chai'ge 
must  necessarily  faU.  upon  the  rest  of  the  parish.  {R.  v.  Sheffield,  2 
T.  R.  106.     And  see  R.  v.  Oxfordshire,  4:  B.  &  Aid.  194.) 

And  upon  the  same  principle  it  was  holden,  that  if  particular 
persons  were  made  chargeable  to  the  repaii's  of  such  highways  by  a 
statute  lately  made,  and  became  insolvent,  the  justices  of  peace  might 
put  that  charge  upon 'the  rest  of  the  inhabitants.  {Anon.,  1  Ld.  Raym. 
725.) 

The  alteration  of  a  highway  under  an  inclosure  act  will  not  operate  Liability  of  pariih. 
as  a  stopping  up  or  diversion  of  the  road,  or  in  any  way  alter  the 
liability  of  the  parish  to  repair  it,  unless  the  order  and  certificate  of 
justices  are  duly  obtained.    {R.  v.  Inhabitants  of  CricMade,  19  L.  J.  169, 
M.  O.) 

Where,  by  a  local  act,  the  proprietors  of  a  navigation  were  directed  Liability  of  town- 
to  repair  an  ancient  highway  situate  in ,  the  township  of  B.,  and  were  ^   '^     repair, 
subjected  to  indictment  in  case  of  default,  by  the  same  act  nothing 


(a)  By  an  act  for  inclosing  lands  in  ments.  The  road  was  ancient.  The 
iseveral  parishes  and  townships,  it  part  of  the  common  over  which  it 
was  directed  that  the  allotments  to  ran,  before  the  award,  was  in  the 
he  made  in  respect  of  certain  mes-  township  of  H.,  and  the  road  was 
suages,  &c.,  should  he  deemed  part  still  in  that  township,  unless  its  st- 
and parcel  of  the  townships  respec-  tuation  was  changed  by  the  local  act 
tively  in  which  the  messuages,  &c.,  and  the  award.  The  new  allotments 
were  situate.  And  the  commissioners  on  each  side  were  declared  by  the 
under  the  act  were  directed  in  their  award  to  be  in  other  townships  than 
award,  to  make  such  orders  as  they  H.  The  award  did  not  say  in  what 
should  think  necessary  and  proper  townships  the  road  was  situate,  nor 
concerning  all  public  roads,  "and  in  by  whom  it  was  repairable: — Held, 
what  township  and  parish  the  same  that  the  act,  by  changing  the  local 
are  respectively  situate,"  and  by  situation  of  the  allotments,  did  not, 
whom  they  ought  to  he  repaired.  as  a  consequence,  change  that  of  the 
The  commissioners,  hy  their  award,  adjoining  portions  of  road,  and  there- 
directed  that  there  should  he  certain  fore  that  the  road  in  question  conti- 
roads.  One  of  these,  called  the  Sand-  nued  to  be  in  H.  (H.  v.  Inhabitants 
toft  road,  passed  between  new  allot-  of  Hatfield,  i  A.  &  M.  156.) 


990 


IliSfjtoass  in  Sceneral. 


Way  under  the 
care  of  commis 
sioners. 


Ways  set  out 
under  General 
Inclosure  Act. 


Bridges. 


6.  Of  the  repair  therein  contained  "  was  to  excuse  the  inhabitants  of  theseyeral  town- 
of  highways,     ships,  &c.,  in  which  the  said  way  lieth,  from  contributing  to  the 

" repairs  thereof  with  their  carts,  &o.,  or  otherwise,  as  they  are  now 

obliged  to  do  by  law;  "  it  was  held,  that  the  township  of  B.  was  not 
exempted  from  the  common  law  liability  to  repair  the  highway.  [B. 
V.  Brightside  Bierlow,  19  L.  J.  50,  M.  C.) 

So,  where  a  statute  enacted  that  the  paving  of  a  particular  street 
should  be  under  the  care  of  commissioners,  and  provided  a  fund  to  be 
applied  to  that  purpose ;  and  another  statute,  which  was  passed  for 
paving  the  streets  of  the  parish,  contained  a  clause  that  it  should  not 
extend  to  the  particular  street :  it  was  held,  that  the  inhabitants  of  the 
parish  were  not  exempted  from  their  common  law  liability  to  keep  that 
street  in  repair  :  that  the  duty  of  repairing  might  be  imposed  upon 
others,  and  the  parish  be  still  liable  ;  and  that  the  parish  were  under 
the  obligation,  in  the  first  instance,  of  seeing  that  the  street  was  pro- 
perly paved,  and  might  seek  a  remedy  over,  against  the  commissioners. 
(-B.  v.  St.  Q-eorge,  Hanover  Square,  3  Campb.  222 ;  and  B.  v.  Oxford- 
shire, 4:  B.  &  0.  194 ;  et  per  Cur.,  in  Bussey  v.  Storey,  4:  B.  &  Adol. 
109) : — "  It  is  a  mistake  to  suppose,  as  was  urged  in  the  argument  on 
behalf  of  the  plaintiff  in  error,  that  the  object  of  this  and  other  turn- 
pike acts  is  to  relieve  parishes  and  townships  from  the  burden  of 
repairing  the  highways.  Their  object  is  to  improve  the  roads  for  the 
general  benefit  of  the  public  by  imposing  a  pecuniary  tax,  in  addition 
to  the  means  already  provided  by  law  for  that  purpose.  The  obliga- 
tion to  maintain  all  public  roads  (with  the  exception  of  those  which 
are  to  be  repaired  rationse  tenurae  or  clausurae)  is  a  public  obligation, 
and  in  the  nature  of  a  public  tax.  The  repairing  by  parishes  or  town- 
ships of  some  parts,  and  by  counties  of  other  parts,  are  merely  modes 
which  the  law  has  provided  for  discharging  that  obligation.  It  is  their 
share  of  the  public  burden  which  those  districts  have  to  pay,  and  which 
is  imposed  for  the  general  benefit  of  the  community  ;  and  tolls  are  an 
additional  tax  for  the  same  purpose. 

And  where  a  highway  has  been  converted  into  a  turnpike  road,  and 
placed  under  the  management  of  trustees,  with  power  to  collect  tolls  to 
be  applied  to  the  repairs ;  if  the  way  be  out  of  repair,  the  parish  (or 
township,  as  the  case  m.ay  be)  are  the  only  persons  who  are  liable  to  be 
indicted,  and  must  seek  their  remedy  over  against  the  trustees,  which 
they  have  after  conviction  by  motion  for  relief  against  the  trustees 
under  the  turnpike  act,  3  Geo.  4,  c.  126,  s.  110  {B.r.  NetJierthong,  2  B. 
&  Aid.  179;  George  v.  Chambers,  11  M.  &  W.  149,  ^er  Alder,son,'B.; 
et  per  Cochiurn,  C.  J.,  in  Sunk  Island  Boad  v.  Patrington,  31  L.  J. 
M.  C.  18,  post,  tit.  "  Turnpilce.") 

By  sect.  9  of  the  General  Inclosure  Act  (41  Geo.  3,  c.  109),  a  parish, 
&c.,  is  not  liable  to  repau-  certain  ways  set  out  under  that  act,  until 
the  same  have  been,  by  justices  in  special  sessions,  declared  to  be  fully 
and  sufficiently  formed,  completed  and  repaired.  Under  this  section, 
a  road  continued,  as  well  as  a  road  newly  made,  under  the  award  of 
commissioners  of  inclosure,  must  be  declared  by  justices  in  special 
sessions  to  be  fully  completed  and  repaired,  before  the  inhabitants  of 
the  district  are  Kable  to  repair.  {Bex  v.  Hatfield  {Inhahs.),  4  A.&  E. 
156.     See^3osf,  tit.  "  Inclosure.") 

As  we  have  seen,  a  bridge  may  be  a  highway  (2  Ld.  Baym.  1174), 
but  county  bridges  (a)  are  not  included  under  that  appellation  in  the 
present  Highway  Act,  unless  specially  mentioned.  (See  the  interpre- 
tation clanse,_sect.  5,  ante,  p.  988.) _  By  the  common  law,  as  the  inha- 
bitants of  parishes  are  primd  facie  liable  to  the  repair  of  highways,  so  in 
the  absence  of  other  usage,  prescription,  or  statute  to  the  contrary,  the 
inhabitants  of  counties  are  liable  to  the  repair  of  county  bridges. 


(a)  See  S.  v.  Whitney,  3  Ad.  &EI.  69,  ante,  tit.  ''Bridges." 
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{Hawk.  P.  0.  B.  1,  0.  7,  s.  1 ;  Bac.  Air.  Bridges;  B,.  v.   W.  B.  Yorli-  6.  Of  the  repair 
shire,  5  Burr.  2594.)    The  county  and  not  the  parish,  is  liable  to  repair     of  highways. 
the  road  within  300  feet  of  the  end  of  a  county  bridge  built  before  the 
20th  of  March,  1836  (5  &  6  Will.  4,  c.  50,  s.  2i,posi,  p.  1002,  and  tit. 
"Bridges"). 

Where  a  railway  is  carried  over  a  highway  by  a  bridge,  no  Kability 
to  repair  the  approaches  to  the  bridge  is  cast  upon  the  railway  by  the 
railway  clauses  act.  (London  &  N.  W.  By.  Coy.  v.  SJcerton,  33  L.  J. 
M.  0.  158.) 

All  order  of  justices,  made  under  8  Vict.  c.  20,  s.  58,  directing  a  rail-  Repair  by  lailway 
way  ,  company  to  repair  dam.age  done  by  them  to  a  road,  need  not  ''°™P™y' 
specify  the  particulars  of  the  damage  done,  or  of  the  repairs  ordered,  if 
it  states  the  length  of  road  injured,  and  directs  the  damage  so  done  to 
lie  made  good.  Such  an  order,  as  well  as  a  conviction  adjudging  a 
penalty  for  its  disobedience,  may  include  several  roads  situate  in  the 
same  parish.  The  conviction  purported  to  be  made  by  virtue  of  the 
Eailways  Clauses  Consolidation  Act,  and  it  was  held  sufficient.  {Lon- 
don and  North-Western  Baihuay  v.  Wethei-ell,  20  L.  J.  337,  Q.  B.) 

On  no  one  is  any  duty  imposed  by  the  common  law  to  do  that  to  a  Rivers, 
navigable  river,  which  would  be  analogous  to  the  ordinary  repair  of 
a  common  highway,  viz.,  to  remove  obstructions,  to  clear  away  sand- 
banks, and  preserve  any  accustomed  channel.  (See  Williams  v.  Wilcox, 
8  Ad.  &  E.  329.)  However,  it  is  laid  down  in  Hawkins,  that  if  a  river 
be  stopped  to  the  nuisance  of  the  country,  and  none  appear  bound  by 
prescription  to  clear  it,  those  who  have  the  piscary,  and  the  neigh- 
pouring  towns,  who  have  a  common  passage  and  easement  therein, 
may  be  compelled  to  do  it.  (1  H.  P.  G.,  c.  75,  s.  13  ;  see  Bac.  Ah.  tit. 
"Nuisance,"  (C),  37  Ass.  10,  2  Boll.  Air.  137.) 

The  liability  of  a  parish  to  repair  does  not  extend  to  private  ways.  Private  ways. 
iEven  where  the  commissioners  under  an  inolosure  act  had  authority  to 
order  any  person  to  repair  the  private  ways,  and  they  ordered  the 
parish  to  do  it,  it  was  held  that  the  parish  was  not  liable,  and  that  the 
words  of  the  act  must  be  confined  to  any  persons  interested  in  such 
ways.     {B.  V.  Oottingham,  6  T.  B.  20  (a).     See  B.  v.  Bichards,  8  T.  B. 

(a)  R.  V.  InJi.  of  Enfield,  Sitt.  after  this  lane,  which  led  from  the  lurn- 

H.,  1819,  cor.  Abhott,  C.  J.,  MS.  2  pike  road  to  the  river  ie«,  and  had. 

Bum's  J.,  24th  ed.  821.    Indictment  also,  an  allotment  inider  the  act,  as 

against  the  defendants  for  not  repair-  well  as  a  share  of  the  timber  growing 

ingaroad,  called  Welch's  Lane,  and  on  the  chase  ;  and  that  the  commis- 

the  road  over  the  marshes,  leading  sioners    were,     therefore,    justified, 

from  the  turnpike  road  at  Enfield  when  they  set  out  this  road,  in  direct- 

Wash  to  the  government  foundry  for  ing  the  parish  to  repair  it.     Upon 

small  arms.     Plea,   not  guilty.     In  the   cross-examination  of   witnesses 

support  of  the  indictment,   it    was  for  the  prosecution,  it  appeared,  that 

contended— That  this  lane  was  an  at  the  lower  end  of  Welch's  Laiie,  a 

ancient  public  highway,  and  had  been  gate  across  a  part  of  the  road  leading 

repaired  by  tlie  parish,  time  out  of  over  an  ancient  inclosure  into  the 

jyiind  ;  that  the  commis.sioners  under  marshes,  had heenocoasionally locked; 

the  Enfield  inclosure  act  could  not  and  that  the  fanners  holding  lands  in 

abolish  it  us  n  public  road,  without  the  marshes  formerly  paid  threepence 

the  order  of  two  justices,  which  they  or  fourpence    an    acre  for  carrymg 

never  obtained;    that  the  commis-  theirhaythroughthisenolosure,  when 

sioners  had  set  it  out,  and  improperly  Abbott,  C.   J.,  stopping  the  counsel 

called  it  a  jirivate  road,  but  had  di-  for  the  Crown,  said,  that  unless  the 

rected  the  parish  to  repair  it  :  that  prosecutors  were  prepared  to  contra- 

this  was  not  m-e  the  Oottingham  case,  diet  their  own  witnesses,  the  case 

M'here  the  parish  was  not  liable  to  must  end :— that  a  public  highway 

the  repair  of  the  road  previous  to  the  must  lead  from  one  town  or  viU  to 

inclosure,    nor   had    any  allotment  another,  and  he  free  for  the  passage 

under  the  act;   for  that  here  the  of  all  H.M.'s  subjects;  whereas     it 

parish  of  Enfield  had  always  repaired  was  proved  in  evidence,  that  Welch  s 


992 


l^tglfjtoags  in  fficneral 


5  &  6  Wm.  4,  c.  60, 
New  highways, 
when  they  are  to 
be  kept  in  repair 
by  parishes  (a). 


6.  Of  the  repair  634;  R.  v.  Edmonton,  I  M.  &  Bob.  24.)  If  the  parisb  relies  on  the 
of  highways,  award  of  such,  commissioners  of  inolosure,  to  show  that  the  road  is  not 
■within  their  limits,  evidence  must  be  adduced  that  the  notices  required 
by  the  act  were  given,  or  that  the  subsequent  usage  had  been  such  as 
to  raise  an  inference  that  due  notice  had  been  given.  K  the  parish 
since  the  inolosure  has  repaired  the  road,  the  inference  is  unfavourable 
to  the  parish.  {S,.  v.  HasUngfield,  2  M.  &  Sel.  558.  And  see  B.  v. 
Washbrook,  i  B.  &  C.  732.) 

By  the  5  &  6  WiU.  4,  c.  50,  s.  23,  no  road  or  occupation-way  made 
or  hereafter  to  be  made  by  and  at  the  expense  of  any  individual  or 
private  person,  body  politic  or  corporate  (6),  nor  any  roads  alreadj' 
set  out  or  to  be  hereafter  set  out  as  a  private  driftway  or  horsepath  in 
any  award  of  commissioners  Tinder  an  inolosure  act  (c),  shall  be  deemed 
or  taken  to  b6  a  highway  which  the  inhabitants  of  any  parish  shall  be 
compellable  or  liable  to  repair,  unless  the  person,  body  politic  or  cor- 
porate, proposing  to  dedicate  such  highway  to  the  use  of  the  public, 
shall  give  three  calendar  months'  previous  notice  in  writing  to  the 
surveyor  of  the  parish  of  his  intention  to  dedicate  such  highway  to  the 
use  of  the  public,  describing  its  situation  and  extent  (li),  and  shall  have 
made  or  shall  make  the  same  in  a  substantial  manner,  and  of  the 
width  required  by  this  act  {post,  s.  80),  and  to  the  satisfaction  of  the 
said  surveyor  and  of  any  two  justices  of  the  peace  of  the  division  in 
which  such  highway  is  situate  in  petty  sessions  assembled,  who  are 
hereby  required,  on  receiving  notice  from  such  person  or  body  politic 
or  corporate,  to  view  the  same,  and  to  certify  that  such  highway  has 
been  made  in  a  substantial  manner,  and  of  the  width  required  by  this 
act,  at  the  expense  of  the  party  requiring  such  view  (e),  which  certifi- 
cate shall  be  inroUed  (/)  at  the  quarter  sessions  holden  next  after  the 
granting  thereof,  then  and  in  such  case,  after  the  said  highway  shall 
have  been  used  by  the  public  [g),  and  duly  repaired  and  kept  iu  repair 
by  the  said  person,  body  politic  or  corporate,  for  the  space  of  twelve 
calendar  months,  such  highway  shall  for  ever  thereafter  be  kept  in 
repair  by  the  parish  in  which  it  is  situate:  Provided,  nevertheless, 
that  on  receipt  of  such  notice  as  aforesaid,  the  surveyor  of  the  said 
parish  shall  call  a  vestry  meeting  of  the  inhabitants  of  such  parish, 
and  if  such  vestry  shall  deem  such  highway  not  to  be  of  sufficient 
utility  to  the  inhabitants  of  the  said  parish  to  justify  its  being  kept  in 
repair  at  the  expense  of  the  said  parish,  any  one  justice  of  the  peace, 
on  the  application  of  the  said  siuTeyor,  shall  summon  the  party  pro- 
posing to  make  the  new  highway  to  appear  before  the  justices  at  the 


Proviso  as  to  de- 
termining utility 
of  highway. 


Lane  led  only  to  a  farm-house,  and 
that  the  occupiers  of  the  marshes  had 
paid  toll  for  the  liberty  of  bringing 
tlieir  hay  along  that  part  of  the  road 
over  the  ancient  inclosure  ;  and  as  to 
the  repairs  heretofore  done  to  WcUKs 
Lane,  it  appeared  that  the  tenant  of 
the  farm  got  into  the  office  of  sur- 
veyor, and  put  his  hand  into  the 
parish  purse  to  repair  his  own  road  ; 
this,  therefore,  never  was  a  public 
highway.  The  General  Inolosure  Act, 
which  passed  on  the  same  day  as  the 
Enfield  Inclosure  Act,  directs  that  all 
roads  over  lands  to  be  inclosed,  not 
set  out  by  the  commissioners,  shall 
be  deemed  part  of  the  lands  to  be 
inclosed ;  the  commissioners  did  set 
out   this  road,  but  expressly  set  it 


out  as  a  private  road  ;  the  parish, 
therefore,  was  not  bound  to  repair  it. 
Verdict,  not  guilty. 

(a)  See  the  observations  of  Mr. 
Woolrych  on  this  enactment,  in  his 
Treatise  on  the  Highway  Act,  p.  25, 
&c. 

(J)  As  to  the  dedication  of  roads  to 
the  public,  see  ante,  p.  978. 

(c)  See  tit.  "  Incloswres." 

{d)  See  form  of  notice,  post,  No.  4. 

(e)  See  form  of  certificate,  ijosi, 
No.  5. 

(/)  The  want  of  the  inrolment 
would  not,  it  seems,  vitiate  the  cer- 
tificate, being  a  ministerial  act.  {De 
Ponthieu  v.  Pennyfeather,  5  Taunt. 
634.) 

{g)  See  ante,  p.  981. 
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next  special  sessions  for  the  highways  to  be  held  in  and  for  the  division  6.  Of  the  repair 
in  which  the  said  intended  highway  shall  be  situate  ;  and  the  question     of  highways. 

as  to  the  utility  as  aforesaid  of  such  highway  shall  be  determined  at- '— 

the  discretion  of  such  justices  (a).  5  &  6  will.  4,  c.  50. 

Under  this  section  magistrates  are  justified  in  refusing  their  certifi- 
cate if  the  whole  of  the  road  be  not  of  the  required  width.  {Beg.  v. 
Justices  of  the  Peace  of  Surrey,  3  L.  T.  N.  8.  808.) 

This  enactment  does  not  apply  to  roads  completely  public  by  dedica- 
tion before  the  passing  of  the  act ;  but  it  applies  to  roads  then  made 
and  in  progress  of  dedication.  [R.  v.  Westmarh,  2  M.  &  Boh.  305.) 
Nor  does  it  apply  to  a  road  made  by  turnpike  trustees  under  an  expired 
local  act,  and  therefore  the  absence  of  any  such  certificate  does  not 
prevent  such  a  road  becoming  repairable  by  the  parish.  (Beg.  v. 
Thomas,  IE.  &  B.  713.) 

If  a  parish  lie  within  two  counties,  and  a  highway  lying  in  one  part  Parish  in  two 
be  out  of  repair,  the  indictment  must  not  be  against  that  part  only,  but  counties, 
against  the  whole;  {B.  v.  Clifton,  5  T.  B.  498 ;)  though,  indeed,  B.  v. 
Weston  (4  Burr.  2507)  was  to  the  contrary.     The  indictment,  it  seems, 
must  be  preferred  in  that  county  wherein  the  part  of  the  highway  out 
of  repair  lies.     {R.  v.  Olifton,  supra,  Id.) 

Where  a  road  lay  in  two  parishes,  and  no  division  and  allotment  Highway  in  two 
under  the  34  Geo.  3  {infra),  had  been  made,  it  was  held,  that  an  in-  pan^i^es- 
dictment  against  one  parish  for  not  repairing  one  side  of  the  road  ought 
to  have  stated,  that  the  parish  was  liable  to  repair  ad  medium  fllum  vice. 
{B.  V.  St.  Pancras,  Peake,  N.  P.  286.) 

Two  parishes  being  separated  by  the  river  Tamar,  Patteson,  J.,  held, 
that  the  medium  filum  was  the  presumptive  boundary  between  them. 
(1  M.  &  Boh.  393.) 

The  following  provisions  of  the  5  &  6  Will.  4,  c.  50,  which  are  taken 
from  the  34  Geo.  3,  c.  64,  have  been  passed  for  the  purpose  of  ascer- 
taining the  boundaries  of  parishes  which  pass  across  highways,  and 
thereby  enforcing  the  above  common-law  liability  to  repair. 

Stat.  5  &  6  Will.  4,  c.  50,  s.  58,  reciting,  Whereas  it  frequently  Justices  to  deter- 
happens  that  the  boundaries  of  parishes  pass  across  or  through  the  ^^be'reuaS-ed 
middle  of  a  common  highway,  and  one  side  of  such  highway  is  situated  by  each  parish. 
.  in  one  parish,  and  the  other  side  in  another  parish,  whereby  great  in- 
conveniences often  arise  in  repairing  the  same;  enacts.  That  the  justices 
at  a  special  sessions  for  the  highways,  on  complaint  ( J)  of  any  surveyor 
of  any  parish,  (stating  in  writing,  and  on  a  plan  thereunto  annexed, 
that  there  is  such  a  highway,  one  side  whereof  ought  to  be  repaired  by 
one  parish,  and  the  other  side  by  another  and  particularly  describing 
the  same  by  metes,  bounds,  and  admeasurements  thereof,)  may  issue 
their  summons  (c),  with  a  copy  of  such  writing  and  plan  thereunto 
annexed,  to  the  surveyor  of  such  other  parish,  to  appear  before  them 
on  a  day  mentioned  in  such  summons ;  and  if  the  parties  appear,  such 
justices  may  then  proceed  finally  to  decide  the  matter,  in  manner 
herein  mentioned,  in  case  all  the  parties  shall  consent  thereto ;  but  in 
case  the  surveyor  summoned  shall  not  appear  on  such  first  summons, 
or  appearing  shall  require  further  time,  such  justices  shall  adjourn  the 
further  consideration  of  the  matter  for  any  further  time,  not  more 
than  21  days,  nor  less  than  14  days  from  the  date  of  such  adjournment, 
of  which  the  surveyor  not  appearing,  or  appearing  shall  require  further 
time,  shall  have  notice,  on  which  day  the  said  justices  shall  proceed  to 
hear  the  parties  and  their  witnesses,  and  whether  the  party  summoned 
does  or  does  not  appear,  shall  proceed  to  examine  and  finally  determine 

(a)  Sect.  105,  gives  a  right  of  ap-  shire,  E.  B.  &  E.  69.) 

peal  to  the  quarter  sessions  against  (6)  See  form,  yost,  No.  11. 

the  decision  of  the  special  sessions.  (c)  See  form,  i>ost,  No.  12. 
{Bjeg.  V.  Justices  of  the  Peace  ofBerby- 

voi.  II.  3  s 
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6.  0/  the  repair  the  matter  in  form  foUomng;  (that  is  to  say),  that  it  shall,  and  may  1?g 
of  highways,    lawful  for  such  justices,  ajid,  they  are  hereby  required  to  divide, the 
— .""  whole  of  such  common  highway,  by  a  transverse  line  crossing  such 
'  "•      highway,  into  equal  parts,  or  into  such  unequal  parts  and  proportions 
as,  in  consideration  of  the  soU,  waters,  floods,  and  inequality  of  such 
highway,  or  any  other  circumstances  attending  the  same,  they  in  their 
discretion  shall  think  just  and  right,  and  to  declare,  adjudge,  and  order 
that  the  whole  of  such  highway,  on  both  sides  thereof,  in  any  of  such 
parts,  shall  be  maintained  and  repaired  by  one  of  such  parishes,  and 
that  the  whole  thereof  on  both  sides,  in.  the  other  of  such  parts,  shall 
Order  to  he  filed    be  maintained  and  repaired  by  the  other  of  such  parishes,  and  shall 
peace"'^*  °'         cause  such  their  order,  and  a  plan  of  such  highway,  and  the  aUotment 
thereof  as  before  mentioned,  to  be  fairly  delineated  on  paper  or  parch- 
ment, and  filed  with  the  clerk  of  the  peace  (a)  of  the  county  in  which 
such  highway  shall  happen  to  lie,  and  shall  also  cause  such  posts, 
stones,  or  other  boundaries  to  be  placed  and  set  up  in  such  highway  as 
Proviso  in  ease  of  in  theu'  judgment  shall  be  necessary  for  ascertaining  the  division  and 
MghTvay  repaired  allotment  thereof :  Provided,  nevertheless,  that  in  the  case  of  any  such 
teimief&c.lb)!''     last-mentioned  highway,  the  repair  of  any  part  of  which  belongs  to 
any  body  politic  or  corporate,  or  to  any  person,  by  the  reason  of  tenure 
of  any  lands,  or  otherwise  howsoever,  the  same  proceedings  may  be 
adopted,  but  the  said  body  politic  or  corporate,  or  person,  or  some  one 
on  their  behalf,  may  appear  before  such  justices,  and  object  to  such 
last-mentioned  proceedings,  in  which  case  the  said  justices  shall,  before 
they  divide  such  highway  as  aforesaid,  hear  and  consider  the  objection 
so  made  and  determine  the  same  (c). 
faTdedde  HabSutv      ^^  ^^  ^  condition  precedent  to  the  exercise  of  the  jurisdiction  of  jus- 
'  tices,  given  by  5  &  6  WiU.  4,  c.  50,  s.  58,  that  the  road  should  be  in 
the  boundary  line  of  the  parishes  or  townships,  and  the  proviso  at  the 
end  of  the  section  applies  only  to  cases  where  the  liability  to  repair  is 
not  at  common  law  but  ratione  tenurce  or  clausurce.     (B.  v.  Perkins,  19 
L.  J.  105,  M.  0.) 
Dividing  road.  An  order  of  magistrates,  under  34  Geo.  3,  c.  64,  for  dividing  a  road 

lying  partly  in  one  parish  and  partly  in  another,  by  a  transverse  line 
for  the  purpose  of  repair,  such  order  pursuing  the  form  given  by  that 
statute  is  conclusive  as  to  the  liability  of  each  parish  to  repair  the 
portions  of  road  respectively  allotted  to  them.  And  it  is  not  open  to 
either  parish,  on  an  indictment  for  the  non-repair  of  the  portion  so 
allotted,  to  impeach  the  jurisdiction  of  the  magistrates  by  producing 
evidence  to  prove  that  no  part  of  the  road  ever  was  within  such 
parish.  _  {B.  V.  Sickling,  7  Q.  B.  889.)  A  large  parish  consisted  of  two 
townships,  G.  and  H.,  each  of  which  had  immemoriaUy  repaired  the 
highways  situate  within  it  separately,  and  also  of  a  tract  called  "the 
marsh,"  over  which  formerly  there  were  no  roads,  and  which  was 
surroimded  on  three  sides  by  G.,  and  on  the  fourth  part  by  a  sea  bank 
dividing  it  from  a  salt  marsh  anciently  overflowed  by  the  sea.  Before 
the  passing  of  an  inclosure  act,  the  landowners  in  Q.  and  H.  had  rights 
of  common  over  "the  marsh."  Under  the  Inclosure  Act,  commis- 
sioners set  out  a  public  and  also  a  private  road  in  "the  marsh,"  and 
awarded  allotments  on  one  side  of  the  said  roads  in  respect  of  the  com- 
monable messuages,  &o.,  in  G.,  and  on  the  other  side  in  respect  of 
those  in  H.  "  The  marsh  "  was  situate  at  the  opposite  extremity  of 
the  parish  to  H.,  and  no  part  of  it  being  nearer  than  ten  miles.  No 
repairs  were  ever  done  by  G.  or  H.  on  the  public  road  nor  on  the 

{a)  See  the  form  of  the  order,  post,  case  where  the  boundary  is  in  the 

No.  13.  highway  to  -he  divided,  and  where 

(5)  This  proviso  was  not  in  the  34  the  liability  to  repair  is  ratione  ten- 

Geo.  3,  c.  64.  urai  or  acclausv/roe.   (Reg.  y.  Perkins, 

(c)  This  proviso  is  confined  to  the  14  Q.  B.  229.) 
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private  road  imtil  1814,  when  the  surveyors  of  G.  and  H,  agreed  to  6.  Of  the  repair 
divide  both  the  roads  transversely,   and  that  one  portion  shonld  be    of  highways. 

maintained  by  G.  and  the  other  portion  by  H.    On  an  appeal  against 

an  order  of  justices,  under  5  &  6  WUl.  4,  o.  50,  s.  58,  dividing  the  ^  * "  ^'"-  *>  <=■  s"- 
roads  transversely  according  to  the  agreement,  the  sessions  confirmed 
the  order ;  but  the  Court  of  Queen's  Bench  quashed  it  as  being  made 
vithout  jurisdiction.     {lb.) 

It  seems  that  a  material  variance  between  the  order  made  by  the 
parties  under  this  clause,  and  the  one  filed  by  the  clerk  of  the  peace, 
would  be  fatal  to  the  whole  proceeding.  By  a  private  inclosure  act  the 
commissioners  were  directed  to  fix  and  settle  the  boundaries  of  a 
parish  in  a  certain  manner  therein  specified,  and  to  advertise  in  a  pro- 
vincial newspaper  a  description  of  the  boundaries  so  fixed  and  settled. 
The  boundaries  so  fixed  and  settled  were  also  to  be  inserted  in  the 
award  of  the  commissioners,  and  to  be  finally  binding  and  conclusive. 
The  commissioners,  having  fixed  and  settled  the  boundaries  in  the 
mode  specified,  duly  advertised  a  description  of  them,  but  the  boun- 
daries mentioned  in  the  award  differed  fi-om  those  which  had  been 
advertised.  It  was  held,  that  the  commissioners  had  not  pursued  the 
authority  given  by  the  act,  and  that  their  award  was  not  binding  as 
to  the  boundaries  of  the  parish.  {R.  v.  Washhrooh,  i  B.  &  C.  732 ; 
and  R.  v.  HasUngfield,  2  M.  &  S.  558 ;  and  vide  ante,  p.  992.) 

Sect.  59.  From,  a'nd  after  such  order  and  plan  shall  be  so  filed  with  Parishea,  Ac. 
the  clerk  of  the  peace  as  aforesaid,  such  parishes,  and  body  politic  or  the  part°Bcfa£''^ 
corporate,  or  person  aforesaid  respectively,  shall  be  bound  as  of  com-  lotted. 
mon  right  to  maintain  and  keep  in  repair  such  parts  of  such  highways 
so  allotted  to  them  as  aforesaid,  and  shall  be  liable  to  be  proceeded 
against  for  neglect  of  such  duty,  and  shall  in  all  respects  whatsoever 
be  liable  and  subject  to  all  the  provisions,  regulations  and  penalties 
contained  in  this  act,  and  also  shall  be  discharged  from  the  repair  of 
such  part  of  such  highway  as  shall  not  be  included  in  their  respective 
allotment. 

Sect.  60.  All  costs,  charges,  and  expenses  to  be  incurred  by  reason  Costs  of  proceed- 
of  any  of  the  proceedings  last  mentioned  shall  be  borne  and  defrayed  frayed°^c.^" 
by  such  two  parishes,  or  body  politic  or  corporate,  or  person  aforesaid, 
the  same  being  settled  and  ascertained  and  duly  apportioned  between 
such  parishes  by  such  justices;  and  in  case  the  said  parties  shall  refuse 
or  neglect  to  pay  and  discharge  their  respective  share  of  such  costs  and 
expenses,  it  shall  and  may  be  lawful  for  the  justices  at  a  special  ses- 
sions for  the  highways  to  levy  the  same  by  distress  and  sale,  with  costs 
of  such  distress,  on  the  goods  and  chattels  of  any  surveyor  of  the  parish, 
or  of  any  body  politic  or  coi-porate,  or  person  aforesaid,  so  refusing  or 
neglecting  to  defray  such  costs  and  charges  as  aforesaid. 

Sect.  61.  Nothing  herein  contained  shaU  extend,  or  be  construed  to  Boundary  of 
extendi  to  affect,  change,  or  alter  in   any  manner  whatsoever  any  ^°™*j.^^*'J;^"°* 
boundaries  of  counties,  lordships,   hundreds,  manors,  or  any  other  except  for  the' 
division  of  public  or  private  property,  nor  the  boundaries  of  any  parishes  purpose  aforesaid. 
or  townships,  otherwise  than  for  the  purpose  of  amending  and  keeping 
in  repair  such  particular  portion  of  the  highway  in  the  manner  herein 
mentioned. 

In  order  to  charge  a  parish  with  the  repair  of  a  highway  lying  in  charging  parish 
another  parish,  some  consideration  must  be  shown,  and  mere  prescrip-  Mghway^lying  out 
tion  is  not  sufficient.     {R.  v.  St.  Oiks,  5  M.  &  8el.  260 ;  R.  v.  Bishop  of  it. 
Auckland,  1  A.  &  E.  744.) 

Upon  what  terms  a  highway,  repaired  by  a  party  ratione  fenurce.  Way  repairable 
may  be  made  a  parish  highway,  see  ante,  p.  992  and  p.  1001. 

As  to  the  repair  of  highways  diverted,  turned,  &c.,  see  post,  p.  1032.  ^^^^  '™'  °  ' 

No  agreement  can  exonerate  a  parish  from  the  common  law  liability  so  agreement  can 
to  repair.     A  count  in  an  indictment  against  the  corporation  of  Liver-  exonerate  a  parish 
pool,  stating  that  they  were  liable  to  repair  a  highway  6y  virtue  of  a  'epair! 
certain  agreement  with  the  owners  of  houses  alongside  of  it,  was  held  to 

3  s  2 
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Nature  of  repairs, 
Widening. 


Where  repairs 
must  be  incffee- 
tual. 


Cleaning. 


Fences. 


6.  Of  the,  repak  be  bad  on  the  ground  that  the  inhabitants  of  the  parish,  who  aieprimA 

of  highioays.    facie  bound  to  the  repair  of  all  highways  within  their  boundaries, 

i*fiwii  i      ^  cannot  be  discharged  from  such  habiUty  by  any  agreement  with 

'  °- ^"^  others.     (iJ.  v.  TU  Mayor,  <fcc.,  of  Liverpool,   3  East,  86;    and  see 

Bac.  Abr.  Highways  (F.)    B.  v.  Inhahs.  of  Scarisbrick,  6  A.  &  E.  509, 

post,  p.  996.) 

The  liability  of  the  parish  is  confined  to  repairs.  Therefore  a  parish 
is  not  by  the  common  law  bound  to  widen  a  road.  (iJ.  v.  Stretford,  2 
Ld.  Raym.  1169.)  See  post,  1030,  as  to  the  power  of  justices  to  order 
roads  to  be  widened. 

Upon  the  trial  of  an  indictment  for  the  non-repair  of  a  road,  it 
appeared  that  the  road  was  not  passable  at  high  water,  and  was 
usually  a  soft  sludge  at  ebb,  the  learned  judge  held,  that  the  parish 
could  not  be  rec[uired  to  do  repairs  which,  from  the  nature  of  things, 
must  always  he  ineffectual;  and  if  the  jury  thought  so,  the  verdict 
should  be  for  the  defendants.     (1  M.  &  Bob.  393  ;  B.  v.  Landulph.) 

So  a  parish  is  not  liable  to  repair  a  road  washed  away  by  the  sea, 
the  substance  of  the  road  being  gone.     {Beg.  t.  Hornsea,  23  L.  J.  M. 

a.  59.) 

And  the  parish  are  not  by  the  common  law  bound  to  clean  highways; 
therefore  it  has  been  held  not  an  indictable  ofience,  that  the  road  is 
very  muddy,  and  so  narrow  that  people  cannot  pass  over  it,  without 
danger  of  their  lives,  unless  it  be  out  of  repair.  {Beg.  v.  Stretford, 
Inhabitants  of,  2  Ld.  Raym.  1169.)  And  the  indictment  must  expressly 
aver  it  to  be  out  of  repair.     {Id.) 

Where  an  indictment  alleged  in  the  usual  way,  that  the  liege  sub- 
jects could  not  pass  and  repass -as  they  were  wont  and  accustomed  to 
do,  and  it  appeared  that  there  were  precipices  on  the  sides  of  the  road, 
and  no  fences  or  guards  to  protect  the  passengers  from  such  precipices, 
but  there  was  no  evidence  of  there  having  been  any  fences  before, 
except  that  some  had  been  put  up  after  a  former  indictment ;  it. was 
held,  that  evidence  of  the  want  of  fences  was  not  admissible,  for  the 
public  were  in  no  worse  a  situation  than  they  were  wont  and  accus- 
tomed to  be  before,  on  account  of  the  want  of  fences.  {R.  v.  Wliitney, 
1  C.&P.  208.) 

2.  Liability  of  a  Township,  or  part  op  a  Parish, 
TO  Eepair. 

The  inhabitants  of  a  township,  district,  or  division  of  a  parish  may, 
"bj  general  prescription,  be  liable  to  repair  all  highways  in  such  town- 
ship, district,  or  division.  {B.  v.  Ecdesfidd,  \  B.  &  Aid.  348 ;  and  see 
B.  y.  Inhahs.  of  Heage,  2  Q.  B.  128.)  They  may  also  be  so  liable  by 
legislative  provision.  But  they  cannot  be  so  liable  ratinne  tenures. 
{B.  V.  Machynlleth,  2  B.  &  0.  166.)  Nor  can  they  be  liable  under  a 
general  prescription  to  repair  any  particular  roads  only,  semble.  {B.  v. 
Hatfield,  i  B.  &  Aid.  75.) 

On  an  appeal  against  an  appointment  of  surveyor  of  highways  for 
the  township  of  K.  N.,  the  sessions  found  that  the  parish  of  M.  con- 
sisted of  two  townships,  M.  and  K.  N. ;  that  from  the  earliest 
period  within  living  memory,  in  the  year  1799,  surveyors  were  ap- 
pointed for  these  townships,  one  for  each;  that  from  that  time,  to  save 
expense,  there  had  been  one  appointment  of  two  surveyors  for  the 
parish  at  large,  one  of  them  always  being  an  inhabitant  of  M.,  and 
the  other  K.  N. ,  and  that  each  acted  as  surveyor  in  his  own  town- 
ship ;  that  distinct  rates  had  been  made  for  each  township,  and  applied 
distinctly  to  the  repairs  of  the  highways  in  each ;  that  the  surveyors 
kept  distinct  accounts,  but  that  these,  as  well  as  the  rates  (before  they 
were  taken  to  the  magistrates),  were  examined  and  allowed  at  a  gene- 
ral parish  vestry ;  and  that  the  occupiers  of  lands  had  been  rated,  in 
respect  of  their  occupation,'  to  the  repair  of  the  highways  of  that  town- 
ship in  which  the  houses  they  resided  in  were  situate :   it  was  held, 


(2).  Township  or 
part  of  parish, 
when  liable. 
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that  the  facts  found  were  sufficient  evidence  that  each  township  was  6.  Of  the  repair 
immemorially  bound  to  repair  the  roads  within  it,  and  consequently,     of  highways. 

that  the  appointment  of  surveyors  of  each  township  was  proper.     {B. 

V.  Inhabitcmts  of  King's  Neioton,  \  B.  S  Adol.  826.) 
_  The  township,  if  the  prescription  be  to  repair  all  highways,  will  be 
liable  to  repair  the  old  as  well  as  new  ones.      (B.  v.  Netherthong,  2  B. 
&Ald.  179.) 

This  prescriptive  liability,  however,  can  never  arise  where  the  way 
has  been  made  within  the  time  of  legal  memory.  (B.  v.  Hudson,  2  Str. 
909.) 

Proof  of  a  highway,  extinguished  as  such  60  years  before,  by  an 
inclosure  act,  but  since  used  by  the  public,  and  repaired  by  the  dis- 
trict charged,  is  not  sufficient  to  support  an  indictment  against  such 
district  for  the  non-repair  of  such  way.  (B.  \.  Westmarh,  IM.  &  Bob. 
305.) 

Though,  indeed,  the  formation  of  a  new  way  does  not  interfere  with 
the  general  prescription,  nor  will  a  recent  addition  of  a  hamlet  to  a 
township  negative  the  prescriptive  liability  of  a  township  generally. 
{B.  V.  Oswestry,  6  M.  &  Set.  361.) 

The  prescription  being  ancient,  and  without  interruption,  is  pre- 
sumed to  have  had  its  origin  by  licence  on  an  inquisition  of  ad  quod 
damnum,  or  other  legal  commencement. 

Where,  in  an  indictment  against  a  township  for  the  non-repair  of  a 
road,  the  prescription  stated  and  proved  was,  that  its  inhabitants  had 
been  immemoriaUy  used  to  repair  all  roads  situate  within  it,  which, 
but  for  such  usage,  would  be  repairable  by  the  parish  at  large,  it 
was  held,  that  this  placed  the  township  in  the  situation  of  a  parish, 
and  that  it  was  necessary  for  the  defendants  to  show  by  evidence 
some  other  persons  in  certainty  who  were  liable,  in  order  to 
deliver  themselves  from  their  liability  to  repair.  (B.  v.  Hatfield,  4  B. 
&  AM.  75.)  _ 

But  a  private  agreement  amongst  the  inhabitants,  not  being  By  private  agree- 
ancient,  nor  confirmed  on  an  inquisition  of  ad  quod  damnum,  that  '"™*- 
some  of  the  inhabitants  shall  repair  one  part  of  the  highway,  and 
some  of  them  another  part,  is  not  good :  it  may  be  binding  amongst 
the  parties  thereunto,  so  as,  on  a  breach  thereof,  one  party  may 
have  an  action  upon  the  case  against  the  other ;  but  with  respect  to 
the  public,  they  continue  equally  liable  as  before ;  for  such  private 
agreement  cannot  alter  the  law.  [E.  v.  The  Mayor,  &c.,  of  Liverpool, 
3  East,  86.  As  to  the  inadmissibUity  of  such  an  agreement  upon  an 
indictment  against  a  parish  for  non-repair,  see  B.  v.  Inhabitants  of 
Scarisbrick,  6  Ad.  &  E.  509.) 

Where,  in  an  appeal  against  a  highway  rate  for  the  parish  of  W.,  it 
was  proved  that  the  hamlet  of  M.  formed  part  of  the  parish  of  S.,  but 
the  lands  in  M.  had  never  been  assessed  to  the  highway  rates  of  S., 
nor  had  S.  ever  repaired,  or  contributed  to  the  repair,  of  the  highways 
in  M.,  and  that  from  1828  to  1841,  by  living  testimony,  and  previously 
by  evidence  of  reputation,  it  appeared  that  highway-rates  were 
assessed  upon  the  lands  in  M.  by  the  neighbouring  parish  of  W. 
jointly  with  the  lands  in  W.  and  the  highways  in  M.  were  repaired  by 
the  surveyors  of  W.  out  of  such  rates,  jointly  with  the  highways  in 
W.  without  any  distinction ;  and  further  that,  since  1841,  by  private 
arrangement  between  M.  and  W.,  M.  ceased  to  be  assessed  to  the 
highway  rates  of  W.,  and  the  occupiers  in  M.,  by  arrangement  among 
themselves,  repaired  the  highways  in  M.  without  any  rate  or  assess- 
ment being  made.  It  was  held  that  a  part  of  one  parish  could  not 
legally  be  united  to  another  parish  for  the  purpose  of  the  repair  of  4he 
highways,  and  that  no  continuing  consideration  was  shown  on  the 
part  of  S.  so  as  to  create  a  liability  on  the  part  of  W.  to  repair  the 
highways  in  M.  being  part  of  S.;  and  that  there  was  no  sufficient  evidence 
to  draw  the  inference  of  fact  that  M.,  though  part  of  S.,  had  been 
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6.  Of  the  repair  originally  a  hamlet  repairing  its  own  Mghways.  That  there  was  there- 
of  highways,    fore  no  sufficient  ground  of  exemption  shown  by  the  hamlet  of  M.  to 

—  avbidits  jsnma /acie  liability  to  contribute  to  the  highway-rates  of 

the  parish  of  S.,   of  which  it  formed  part.     {Dawson  \.  Surveyor  of 
Willoughly,  34  L.  J.  M.  0.  37.) 
Where  township        If  the  inhabitants  of  a  township,  who  were  bound  by  prescription 
Btetut^*^** ''^         to  repair  the  roads  within  the  township,  be  expressly^  exempted  by 
the  provisions  of  a  road  act  from  the  charge  of  repairing  new  roads 
to  be  made  within  the  township,  that  charge  must  necessarily  fall  on 
the  rest  of  the  parish.    (iJ.  v.  Sheffield,  %  T.  B.  106,  ante,  p.  989.) 
Indictment  As  to  the  indictment  against  a  township,  or  part  of  a  parish,  for  the 

against.  non-repair  of  a  highway,  e,BQ  post,  '■^Proceedings  foir  Non-repair" 

Plea.  And  as  to  a  plea  that  a  township,  &c.,  is  liable  to  repair  a  highway, 

see^os<,  "Proceedings  hy  Indictment  for  Non-repair." 

3.  The  Liability  of  an  Extea-Paeochiai  Place  to  Eepaie. 

It  is  open  to  discussion,  whether  an  extra-parochioal  place  is  subject 
to  the  same  liability  to  repair  roads  as  a  parish,  although  the  court,  in 
assuming  that  it  was,  held,  that  an  indictment  stating  that  a  certain 
way  was  an  ancient  highway,  and  that  a  certain  part  situate  in  an 
extra-parochial  hamlet  was  out  of  repair,  and  that  the  inhabitants  of 
the  extra-parochial  hamlet  ought  to  repair,  was  bad  for  want  of  an 
allegation  that  the  inhabitants  of  the  hamlet  were  immemorially  bound 
to  repair,  and  that  the  hamlet  did  not  form  part  of  a  larger  district, 
the  inhabitants  of  which  were  bound  to  repair.  {B.  v.  Kingsmoor, 
2JB.&C.  190.     See  Wellb.  79.) 


(■3).  Liability  of 
extra-parochial 
place  to  repair. 


4. 


Liability  of  Inditiduals  to  Eepaie  in  Eespbct  of 
Inclosuee. 


(4).  When  indivi- 
duals in  respect 
of  inclosure  liable 
to  repair. 


When  freed  from 
such  charge. 


A  man  may  be  bound  to  the  repair  of  a  highway  in  respect  of  an 
inclosure  of  the  land  wherein  it  lies ;  as,  where  the  owner  of  lands 
not  inclosed,  next  adjoining  to  the  highway,  incloses  his  lands  on  both 
sides  thereof;  in  which  case  he  is  bound  to  make  a  perfect  good  way, 
and  shall  not  be  excused  for  making  it  as  good  as  it  was  at  the  time 
of  the  inclosure,  if  it  were  then  any  way  defective ;  because,  before 
the  inclosure,  the  people  used,  when  the  way  was  bad,  to  go  for  their 
better  passage  over  the  fields  adjoining,  out  of  the  common  tract, 
which  liberty  is  taken  away  by  the  inclosure.  (1  Saw.  c.  76,  s.  6 ; 
Buncombe's  case,  Oro.  Car.  366;  2  Saund.  161  n;  B.  v.  Flecknow,  1 
Burr.  461 ;   ante,  p.  985.) 

And  if  the  way  is  not  sufficient,  any  passenger  may  break  down  the 
inclosure,  and  go  over  the  land,  and  justify  it,  till  a  sufficient  way  be 
made.     {Anon.  3  Salh.  182.) 

Also  it  hath  been  holdeu,  if  one  inclose  land  on  one  side,  which 
hath  been  anciently  inclosed  on  the  other  side,  he  ought  to  repair  all 
the  way ;  but  if  there  be  not  such  an  ancient  inclosure  on  the  other 
side,  he  ought  to  repair  but  half  the  way.  (1  Haw.  c.  76,  s.  7.)  There- 
fore, if  there  be  a,n  old  hedge  time  out  of  mind  on  one  side  of  the  way, 
and  a  person  having  land  on  the  other  side  make  a  new  hedge,  such 
person  shall  be  charged  with  the  whole  repair.  {B,  v.  Stouqhton,  2 
Saimd.  160.) 

But  if  one  person  make  a  hedge  on  one  side  of  the  way,  and  another 
person  make  a  hedge  on  the  other  side  of  the  way,  they  shall  be 
chargeable  to  the  repair  thereof  by  moieties.     {lb.) 

But  it  is  said  that  wherever  one  is  bound  to  repair  a  highway,  or 
part  thereof,  in  respect  of  an  inclosure,  and  he  lays  it  open  again  as  it 
was  before,  he  shall  be  freed  from  the  charge  of  such  repair.  (1  Saw. 
c.  76,  s.1 ;  B.  v.  Stoughton,  2  Saund.  160 ;  Ambl.  295  ;  B.  v.  Flecknow, 
1  Burr.  461.)  But  to  relieve  such  person  by  such  act,  he  must  prove 
that  the  obligation  to  repair  arose  from  encroachment.  And  where 
defendant    removed    an   archway,    which   he   caUed  an    encroach- 
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ment,  and  the  cause  of  Ms  liability  to  repair,  he  -ftras  held  stiU  to  6.  Of  the  repair 
be  liable,  as  it  was 'proved  that  the  arch-way  had  been  removed  for     of  highways. 

25    years;    that  the  defendant  had  ever  since  repaired  the  road; 

and  that,  previously  to  its  removal,  it  had  been  there  longer 
than  any  living  person  could  remember.  (B,  v.  Skinner,  5  Esp.  R. 
219.) 

The  liability  to  repair  ratione  tenures  is  only  upon  the  occupier  not 
the  owner  of  the  inclosed  land,  and  the  liability  does  not  attach 
where  the  way  is  not  immemorial,  or  where  the  land  has  not  been  used 
for  pasture  before  the  inclosure.     (-B.  v.  Bameden,  27  L.  J.  M.  G.  296.) 

Upon  an  indictment  against  the  occupier  of  a  certain  field  for  non- 
repair of  a  particular  road,  it  is  conclusive  evidence  that  a  former 
owner  of  the  samie  field  was  convicted  for  non-repair  of  the  same  road, 
the  liability  being  charged  as  arising  in  respect  of  the  tenure  of  such 
field.   {Beg.  v.  Blaehemore,  21  L.  J.  M.  0.  60.) 

Where  a  highway  is  inclosed  under  the  authority  of  an  act  of  Par-  When  not  liable, 
liament  for  dividing  and  inclosing  common  fields,  the  person  who  in- 
closes the  way  is  not  bound  to  repair  it.  {B.  v.  Flechnow,  1  Burr.  461 ; 
and  B.  v.  Gommissioners  of  Llandillo,  2  T.  B.  232.)  And  the  commis- 
sioners cannot  direct  the  inhabitants  to  maintain  private  roads  set  out 
by  them.     {B.  v.  GoUinghwm,  6  T.  B.  20.) 

Whether,  in  the  case  of  footpaths,  all  stiles  between  different  in-  stiles. 
closures  must  be  kept  in  good  repair  by  the  occupier  of  the  field,  see 
B.  V.  Waits,  1  8alk.  351,  pi.  3. 

5.  Liability  of  Individuai,s,  &c.,  to  Eepaie  by  Peescrip- 
TION,  &c. 

A  particular  person  may  be  bound  to  repair  a  highway  in  respect  of  ^''^j;^?'**^^  ^ 
a  particular  prescription  ;  and  it  is  said,  that  a  corporation  aggregate  (a)  by  prescription j 
may  be  compelled  to  do  it,  by  force  of  a  general  prescription ;  that  it  &o. 
ought  and  hath  used  to  do  it,  without  showing  that  it  used  to  do  so 
in  respect  of  the  tenure  of  certain  lands,  or  for  any  other  considera- 
tion :  because  such  a  corporation,  in  judgment  of  law,  never  dies ;  and 
therefore,  if  it  were  ever  bound  to  such  a  duty,  it  must  needs  continue 
to  be  always  so;  neither  is  it  any  plea,  that  such  a  corporation 
have  always  done  it  out  of  charity,  for  what  it  hath  always  done, 
it  shall  be  presumed  to  have  been  always  bound  to  do.  But  it  is 
said,  that  a  person  cannot  be  charged  with  such  a  duty  by  a 
general  prescription  from  what  his  ancestors  have  done,  unless  it  be 
for  some  special  reason,  as  the  having  lands  descended  from  such 
ancestors,  which  are  holden  by  such  like  service.  (1  Sato.  c.  76,  s. 
8 ;  Bac.  Ah.  Highways,  F.  ;  see  B.  v.  St.  Giles,  5  M.  &  Sel.  260 ; 
and  Bee  post,  "  Proceedings  for  not  Bepairing  Highways.") 

An  individual,  who  is  charged  with  repairs  ratione  tenurm,  cannot 
excuse  himself  by  a  plea,  that  the  grantor  conveyed  the  lands  to  him 
discharged  of  the  burden  (2  Saunders,  159);  and  the  tenant  of  each 
part  of  me  land  is  liable  to  the  whole  burden ;  and  if  the  crown  be- 
comes the  owner  of  them,  and  grants  any  part  of  them,  the  obligation 
to  repair  will  revive,  and  the  grantee  be  Hable.  {Begina  v.  D.  of 
Buccleugh,  1  Salle.  358.) 

The  owner  of  land,  however,  is  not  bound  to  repair  a  new  road 
made  by  virtue  of  a  writ  of  ad  quod  damnum ;  but  the  parish  is 
liable,  because  their  labour  is  transferred  only  from  the  old  to  the 
new  road  (5).      But  if  the  new  road  lies  ia  a  different  parish  from 

(a)  See    M.   v.   Birmingham   and  is  their  duty  to  repair. 
Gloucester  Railwa/y  Company,  9  Car.  (jb)  See  the  enactment  in  5  &  6  "Will. 

&  P.  469,  where  it  was  held  that  a  4,  c.  50,  as  to  new  highways  being 

corporation  aggregate  is  liable  to  be  kept  in  repair   by   parishes,    ante,, 

indicted  for  breaches  of  duty,    such  p.  992.) 
as  the  non-repair  of  bridges,  which  it 
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6.  Of  the  repair  the  old,  he  who  sues  out  the  writ  must  make  and  repair  the  road 
of  highways.    {Ex  pa/rfe  Vennor,  3  Atk.  771,  ajiipost,  p.  1042) ;  though  the  mere  fact 

of  making  a  road  will  not  render  the  maker  liable  to  repair.     (B.  v. 

Wood,  Cro.  Car.  266.)     Here,  the  writ  had  been  sued  out,  but  no 
licence  granted. 

See  ante,  tit.  "  Bridges,"  as  to  an  infant  being  liable  to  be  indicted 
for  the  non-repair  of  a  bridge.  (And  see  B.  v.  Sutton,  3  Ad.  &  E. 
597.) 

See,  also,  ante,  tit.  "Bridges,''  as  to  whether  an  owner,  who  is  not 
the  occupier  of  lands  charged  with  the  repair  of  a  bridge,  can  be  in- 
dicted for  not  repairing  it.  And  as  to  the  onus  of  the  repair  of  a  bridge 
ratione  tenures  faUing  ultimately  upon  the  owner  of  the  land,  and  not 
upon  the  occupier. 
From  when  liabi-      •  j^  seems  doubtful  whether  a  liability  to  repair  ratione  tenures  must 
raKone  tonuraj       harfe  existed  from  time  immemorial,  or  whether  it  may  not  arise  at 
must  have  existed,  the  time  of  the  construction  of  the  road,  upon  a  sufficient  considera- 
tion.     (See  B.  V.  Inhabitants  of  ScarishricJc,  6  A.  &  E.  509 ;    Gallis  on 
Sewers,  117 ;  Porter's  case,  1  Bep.  26  a. ;  ■  Mayor,  &c.,  of  Lyme  Begis  v. 
Henley,  3  B.  &  Ad.  77 ;    1  Bingh.  N.  S.  222.) 

The  township  of  S.  was  indicted  for  not  repairing  a  road  in  S.,  on  a 
custom  alleged  and  proved,  that  all  the  townships  in  the  parish  in 
which  S.  was  situate  repaired  their  own  roads  in  general.  In  answer, 
it  was  shown  that  the  township  of  N.,  in  another  parish,  was  adjacent 
to  S. ;  and  that  an  agreement  had  been  made,  two  hundred  and  fifty 
years  before,  between  the  then  owner  of  aU  S.  and  the  then  owner  of 
all  N.,  whereby  the  boundary  between  the  properties  was  marked 
out,  and  the  owner  of  S.  agreed  to  allow  to  the  owner  of  N".,  and  the 
rest  of  the  inhabitants  of  N.,  a  road  through  S.,  of  which  S.  was  to 
repair  part,  and  N.  another  part,  being  the  subject  of  the  indictment ; 
and  that  farther  assurance  for  the  performance  of  the  agreement  should 
be  made  by  a  sufficient  lawyer.  It  was  also  shown,  that  afterwards 
the  owner  of  S.  filed  a  bill  for  specific  performance  against  the  owner 
of  N. ,  the  event  of  which  did  not  appear ;  but  that  the  owners  of  land 
in  N.  had  ever  since  repaired,  in  conformity  with  the  agreement : — 
Held,  not  to  be  evidence  for  a  jury  of  an  instrument  binding  the 
owner  of  N.,  and  all  claiming  through  him,  to  repair,  assuming  that 
such  a  conveyance  could  have  been  made  so  as  to  exonerate  the  inha- 
bitants of  S.     {B.  V.  Inhabitants  of  Scarisbrick,  supra,  p.  997.) 

From  B.  v.  Hayman  (1  M.  &  M.  401),  it  would  seem  that  the  liabi- 
lity must  have  existed  from  time  immemorial.  In  that  case  it  was 
held  to  be  a  good  defence  to  an  indictment  charging  a  defendant  with 
the  repair  of  a  highway  ratione  tenures  in  respect  of  a  mill,  that  the 
miU.  originated  within  the  time  of  legal  memory.  (And  see  B.  v.  Hat- 
field, 4B.  &  Aid.  75,  and  1  Hawk.  c.  76,  s.  8.) 

Eeputation  no  Evidence  of  reputation  is  not  admissible  to  prove  a  Uability  to  re- 

evidenoe  to  prove  pair  ratione  tenures.      {B.  v.  Inhabitants  of  Wavertree,  2  M.  &  Bob.  353, 
such  Uability.         ggg  jj_  y_  Cotton,  3  Camp.  444.) 

Indictment  for  not     As  to  the  indictment  against  an  individual  for  not  repairing  a  road, 
repairing.  see  post,  p.  1073. 

Liability  to  repair       As  to  the  inhabitants  of  a  district  or  division  in  a  parish  or  town- 
of  part  of  a  parish,  ship  being  Hable  by  prescription  to  repair  aU  highways  in  the  dis- 
trict, see  ante,  p.  996. 

Of  parish  where        As  to  a  parish  being  liable,  upon  a  consideration,  by  prescription 
highway  is  not       ^g  repair  highways  in  another  parish,  see  ante,  p.  995. 

Of  extra-parochial     As  to  an  extra-parochial  hamlet  being  liable  by  prescription  to  re- 
hamlet.  pair  roads  within  it,  see  ante,  p.  998. 

Indictments  for         And    as    to    the  indictments  for  non-repair   in  these  oases,    see 
non-repair  in  these  pggf,  p.  1073. 
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As  to  the  repair  of  roads  after  they  have  been  diverted,  turned,  &o.,  g.  Of  the  repair 
see  post,  p.  1042.  of  highways. 

The  trustees  of  turnpike  roads  have  a  power  to  negotiate  -with  per- ; 

sons  bound  to  repair  roads -withiti  their  trust,  for  the  repair  of  the  same.  5&6  WiU.  4,  c.  50. 
(3  Geo.  4,  0.  126,  s.  106, post,  '•Highways,  Turnpike.")  ay&  &o 

By  o  &  6  Will.  4,  c.  50,  s.  62,  any  body  politic  or  corporate,  or  any  Negotiation  with 
person,  liable  to  repair  any  highway  by  reason  of  tenure  of  any  lands,  trustees  of  tum- 
or otherwise  howsoever,  or  the  surveyor  of  the  parish  in  which  the  said  g^^  r°a<is-  . 
highway  is  situate,  may,  if  he  or  either  party  shall  think  proper,  by^p^^radone 
having  first  obtained  the  consent  of  the  inhabitants  in  vestry  assem-  tenure,  &c.,  m»y 
bled,  apply  to  any  justice  for  the  purpose  of  making  the  said  highway  whway*^'"^'' 
a  parish  highway,  and  to  be  repaired  by  the  surveyor  of  the  said 
parish  (a) ;  and  the  said  justice  is  hereby  authorised  and  required  to 
issue  his  summons,  requiring  the  said  surveyor,  or  the  party  so  liable 
to  repair  the  said  highway  as  aforesaid,  to  appear  before  the  justices  at 
the  next  special  sessions  for  the  highways,  and  if  both  parties  appear, 
such  justices  may  then  proceed  to  determine  the  matter ;  but  in  case 
the  surveyor  or  party  summoned  shaE.  not  appear  on  such  first  sum- 
mons, or  appearing  shaU.  require  further  time,  such  justices  shall 
adjourn  the  further  consideration  of  the  matter  to  the  next  special 
sessions  for  the  highways,  of  which  the  said  surveyor  or  party  not 
appearing  shall  have  notice,  on  which  day  the  justices  so  assembled 
at  such  special  sessions  shall  proceed  to  hear  the  parties  and  their 
witnesses,  and,  whether  the  surveyor  or  party  summoned  do  or  do  not 
appear,  shall  proceed  to  examine  and  determine  the  matter ;  and  in 
case  they  decide  that  the  said  highway  shall  become  a  parish  highway, 
and  be  thereafter  repaired  by  the  surveyor  of  the  said  parish,  they 
shall,  by  an  order  under  their  hands,  fix  the  proportion  of  the  expenses 
of  repairing  the  said  highway  to  be  annually  paid  by  such  body  politic 
or  corporate,  or  person  as  aforesaid,  to  the  surveyor  of  the  said  parish ; 
and  the  order  of  the  said  justices  shall  be  binding  on  the  surveyor  and 
the  said  parish,  and  the  said  body  politic  or  corporate,  or  person  as 
aforesaid,  their  heirs,  successors,  and  assigns  :  Provided  nevertheless, 
that  the  said  justices,  instead  of  fixing  the  proportion  of  the  expenses 
of  repairing  the  said  highway  to  be  annually  paid  as  aforesaid,  may,  by 
an  order  under  their  hands,  fix  a  certain  sum  to  be  paid  by  such  body 
politic  or  corporate,  or  person  as  aforesaid,  to  the  surveyor  of  the  said 
parish,  in  full  discharge  of  all  claims  thereafter  in  respect  of  the 
repairs  of  such  highway ;  and  in  default  of  payment  of  such  last-men- 
tioned sum,  or  of  such  annual  sum  as  aforesaid,  the  said  surveyor  may 
proceed  for  the  recovery  thereof  in  the  same  manner  as  any  penalties 
and  forfeitures  are  recoverable  under  this  act :  Provided  always,  that 
when  the  sum  so  fixed  to  be  paid  in  fuU  discharge  of  all  claims  there- 
after in  respect  of  the  repair  of  such  highways  shall  exceed  the  sum  of 
1001.,  the  said  sum  when  received  shall  be  vested,  in  the  name  of  the 
minister,  churchwardens,  and  surveyors  of  the  highways  of  the  parish 
within  wMch  such  highway  shall  be  situate,  in  some  public  govern- 
ment securities,  and  the  interest  and  dividends  from  time  to  time 
arising  or  accruing  therefrom  shall  be  applied  towards  the  repairs  of 
the  highways  within  the  said  parish :  Provided  also,  that  when  the 
sum  so  fixed  to  be  paid  in  full  discharge  of  aU  claims  as  aforesaid  shall 
not  exceed  the  sum  of  100?. ,  the  said  last-mentioned  sum  or  any 
part  thereof,  on  the  application  by  and  with  the  consent  of  the  inhabi- 
tants of  the  parish  in  vestry  assembled,  and  of  the  justices  in  special 
sessions  assembled,  shall  and  may  be  paid  to  the  surveyor  of  the  said 
parish  to  be  applied  towards  the  repair  of  the  highways  within  the  said 
parish. 


(a)  See  further  provisions  in  25  &  26  Vict.  c.  61,  s.  35,  post,  p.  1113. 
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of  highways.  6.  EepAIE  of  EoADS  PASSING  OTEE,   &0.  BErDGES. 

5&6wm  4  0  50      ■^y  tie  5  &  6  Will.  4,  c.  50,  s.  21,  if  any  bridge  shall  tereafter  be 

16)  As  to  repair  of  ^^^'  'which  bridge  shall  be  liable  by  law  to  be  repaired  by  and  at  the 

highways  adjoin-    expense  of  any  county  or  part  of  any  county,  then  and  in  such  case 

ing,  &c.,  bridges     all  highways  leading  to,  passing  over,  and  next  adjoining  to  such 

bSlt  bridge,  shall  be  from  time  to  time  repaired  by  the  parish,  person,  or 

body  politic  or  corporate,  or  trustees  of  a  turnpike  road,  who  were  by 

law  before  the  erection  of  the  said  bridge  bound  to  repair  the  said 

Raised  causeways  highways :  Provided  nevertheless,  that  nothing  herein  contained  shall 

md  waUs,  &o.,  of  extend  or  be  construed  to  extend  to  exonerate  or  discharge  any  county 

se.  pj,  ^j^y  pg^^^  q£  ^j^y  QQ-|j^jj-(y  from  repairing  or  keeping  in  repair  the  walls, 

banks,  or  fences  of  the  raised  causeways,  and  raised  approaches  to  any 

such  bridge,  or  the  land  arches  thereof. 

AH  public  bridges,  not  being  covMy  bridges,  are  by  the  common  law 
in  general  repairable  by  the  inhabitants  of  the  parish  wherein  they 
lie,  like  other  highways ;  and  the  above  clause  makes  no  alteration  in 
the  law  in  this  respect  as  to  county  bridges  buUt  before  the  passing  of 
the  above  act.  The  interpretation  clause,  s.  5,  {ante,)  expressly  excepts 
a  county  bridge  from  the  definition  of  a  highway.  (See  fully  as  to  the 
repairs  of  county  bridges,  ante,  "Bridges") 

The  inhabitants  of  a  county  are  bound  to  repair  to  the  extent  of  300 
feet  of  the  highway  at  each  end  of  a  county  bridge  built  before  the 
20th  March,  1836.     See  "  Bridges." 

By  sect.  22  of  the  5  &  6  WUl.  4,  o.  50,  the  powers  thereby  vested  in 
the  surveyor  of  highways  as  well  for  the  getting  of  materials  as  the 
preventing  and  removing  of  nuisances,  &c.,  are  vested  in  the  surveyor 
of  county  bridges,  &c.,  and  such  materials  are  exempt  from  toll. 
3  Geo.  4,  0.  126,  s.  32. 

7.  Board  foe,  Ebpaie  of  Highways. 
(7).  Appointment       By  5  &  6  WUl.  4,  c.  50,  s.  18,  reciting  that  it  is  expedient  in  large 
tog'repate  ^large  ^"■'^  populous  parishes  that  the  repairs  of  the  highways  should  be  under 
parishes.  the  direction  and  control  of  a  certain  number  of  inhabitants,  to  be 

chosen  and  appointed  as  a  board  for  that  purpose,  with  necessary 
powers ;  it  is  enacted,  that  in  any  parish  where  the  population  by  the 
then  last  census,  taken  from  the  returns  made  to  Parliament,  exceeds 
the  number  of  five  thousand,  if  it  shall  be  determined  by  a  majority  (a) 
of  two-thirds  of  the  votes  of  the  vestrymen  present  at  such  meeting  as 
aforesaid,  to  form  a  board  for  the  superintendence  of  the  highways  of 
the  said  parish ;  and  for  the  purpose  of  carrying  the  provisions  of  this 
act  into  effect,  it  shall  be  lawful  for  the  said  vestry  to  nominate  and 
elect  any  number  of  persons,  not  exceeding  twenty  nor  less  than  five, 
being  respectively  householders  and  residing  in  and  assessed  to  the 
rate  for  the  relief  of  the  poor  of  the  said  parish,  and  also  liable  to  be 
rated  to  the  repair  of  the  highways  in  the  said  parish  under  and  by 
virtue  of  this  act,  to  serve  the  office  of  surveyors  of  the  highways  for 
Powers  of  the  the  year  ensuing  (6) ;  and  such  persons  so  to  be  nominated  and  elected 
'      "  as  such  surveyors,  or  any  three  of  them,  shall  and  are  hereby  autho- 

rised to  act  as  a  board,  and  to  be  called  "  The  board  for  repair  of 

the  highways  in  the  parish  of ,"   (as  the  case  may  be),  and  to 

carry  into  effect  the  powers,  authorities,  and  directions  in  this  act 
contained ;  and  such  board  are  hereby  authorised  to  appoint  a  collector, 
or  any  number  of  collectors,  of  the  rates  to  be  made  under  the  autho- 
rity of  this  act,  and  also  to  employ  a  person  of  skill  and  experience  to 

(a)  Under  this  section  the  minority  be  not  complied  with,  the  members 

of  vestrymen  present  at  a  meeting  to  of  the  board  are  not  legally  appointed, 

form  a  highway  board  have  the  right  (Reg.  v.  How,  33  L.  J.  M.  C.  63.) 

to  demand  a  poll,  and  if  such  demand  (6)  See  form  of  notice,  post,  No.  6. 


board. 
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act  as  an  assistant  sujcveyor  to  the  said  board,  and  also  a  clerk  to  6.  Of  the  repair 
attend  the  said  board,  and  to  keep  the  accounts  and  minutes  of  the    of  highways. 
proceedings  thereof;  such  assistant  surveyor  and  clerk  to  be  paid  such     .     _jj,    — rr 
reasonable  salaries  out  of  the  said  rates  as  the  said  board  shall  deter-  '  '   ' 

mine ;  and  upon  such  board  being  so  nominated  and  elected  as  aforesaid 
all  and  every  the  powers  and  authorities  given  and  created  by  this  act, 
and  granted  to  or  vested  in  the  vestry,  and  in  any  person  or  persons 
as  surveyor,  shall,  for  the  purposes  of  the  parish  so  nominating  and 
electing  such  board,  be  and  the  same  are  hereby  declared  to  be  vested 
in  the  said  persons  so  to  be  elected,  or  any  three  of  them  acting  as  such 
board  as  aforesaid ;  and  such  persons  or  any  three  of  them,  at  a  meet- 
ing to  be  convened  for  that  purpose,  may  and  they  are  hereby 
authorised  to  nominate  and  appoint  a  fit  and  proper  person  to  be 
treasurer  for  the  deposit  of  the  monies  to  be  collected  for  the  purposes  of 
this  act,  and  to  take  from  such  person  good  and  suflBcient  security  for 
the  monies  to  be  deposited  in  his  hands  as  aforesaid  (a) ;  and  all  monies 
to  be  drawn  from  such  treasurer  for  the  purposes  of  this  act  shaU  be 
drawn  by  drafts  or  cheques  to  be  signed  by  the  said  persons  so  to  be 
nominated  and  elected  as  aforesaid,  or  any  three  of  them,  at  some  one 
of  their  meetings  to  bo  held  under  this  act,  and  such  drafts  shall  be 
respectively  signed  and  entered  in  their  books  by  the  said  clerk  to  be 
appointed  as  aforesaid :  Provided  always,  and  it  is  hereby  declared.  Board  to  present 
that  upon  the  expiration  of  the  year  foi:  which  such  board  shall  be  ^f  their^ccounts 
elected  as  aforesaid,  and  before  or  on  the  day  for  the  nomination  and  iS!o.(6). 
election  of  persons  as  surveyors  under  the  authority  of  this  act, 
the  said  board  shall  and  are  hereby  directed  to  present  to  the  vestry 
of  the  parish  for  which  they  shall  have  acted  copies  of  all  their 
accounts  and  also  of  the  minutes  of  their  proceedings  during  the  pre- 
ceding year. 

If  a  parish  consist  of  several  tithings,  each  of  which  has  immemo- 
rially  repaired  its  own  highways,  the  parish  cannot  form  a  board  under 
this  section.  Rates  made  by  such  a  board,  although  separately  for 
each  tithing,  would  be  bad.     {B.  v.  Bush,  9  A.  &  E.  820.) 

An  assistant  surveyor  appointed  under  this  section  is  not  liable 
to  a  perialty  under  s.  44  for  not  making  out  his  accounts  and  laying 
them  before  justices  at  the  special  sessions  for  highways;  for  his 
functions  do  not  include  those  of  an  accountant.  {Adams  v.  Lakeman, 
E.  B.  &.  E.  615.) 

8.    PoWIiB  rOE  BOAED  TO  HIEE,  &0.  PeEMISES  FOE  KEEPING  OF  MA- 

TEEiAia,  &c.,  Amy  to  dieect  how  Highways  aeb  to  be  Payed. 

By  5  &  6  WUl.  4,  c.  50,  s.  19,  it  shall  and  may  be  lawful  to  and  for  (^y  Board  may 
such  board  to  rent,  or  with  the  consent  of  the  vestry  of  any  parish  to  hire  or  purchaso 
purchase,  a  fit  and  convenient  piece  of  ground  or  other  premises  for  w'S^materiak  ^' 
the  keeping  of  the  implements  and  materials  necessary  for  the  repara-  &o. ;  ' 

tion  of  the  highways,   or  for  the  preparing  the  materials  for  the 
same  respectively,  and  to  determine  and  direct  how  and  in  what  ^^  ^^^  eiceat 
manner  the  highways  in  the  said  parish,  or  any  or  either  of  them,  or  how  highways  aio 
any  and  what  part  or  parts  thereof,  shall  be  curbed  or  paved  with  stone  '"  yla""'"^'^ " 
or  otherwise. 

As  to  obtaining  materials  for  repairs,  &c.  see^os^,  p.  1005. 


(a)  The  giving  security  is  not,  it  v.  Patteson  ;  4  £.  &  Ad.  9.) 
would  seem,   a  condition  precedent  {b)  This  section  is  not  to  apply  to 

either  to  the  enjoyment  of  the  office  parishes    within    highway  dastriots 

or  to  the  liability  to  account  for  the  formed  under  25  &  26  Vict.  o.  61. 
monies  received  by  the  treasurer.  (R. 
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5  &  6  WiU.  4,  c.  60. 

(9).  Direction- 

Eoste,  where  and 
ow  to  be  erected, 
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Boundaiy  posts. 
Flood  posts. 


Causeways  to  Ije 
secured. 


Surveyor  to  be 
reimbursed  his 
expenses. 


9.  DiEECTION-POSTS,  FlOOB-POSTS  TO  BE  EEECTED,  AND  OATJSBWATS 

TO  BE  Sectjeed  eeom  Caeeiagbs,  &0. 

By  5  &  6  Will.  4,  c.  50,  s.  24,  tie  siuTeyor  of  every  parish,  other 
than  a  parish  the  whole  or  part  of  ■which  is  within  3  miles  of  the 
General  Post  Office  in  the  city  of  London,  shall,  with  the  consent  of 
the  inhabitants  of  any  parish  in  vestry  assembled,  or  by  the  direction 
of  the  justices  at  a  special  sessions  for  the  highways,  cause  (where 
there  are  no  such  stones  or  posts)  to  be  erected  or  fixed  in  the  most 
convenient  place  where  two  or  more  ways  meet,  a  stone  or  post,  with 
inscriptions  thereon  in  large  legible  letters  not  less  than  one  inch  in 
height  and  of  a  proper  and  proportionate  breadth,  containing  the  name 
of  the  next  market  town,  village,  or  other  place  to  which  the  said 
highways  respectively  lead,  as  well  as  stones  or  posts  to  mark  the 
boundaries  of  the  highway  containing  the  name  of  the  parish  wherein 
situate  ;  and  that  the  surveyor  of  every  parish  shall,  at  the  several 
approaches  or  entrances  to  such  parts  of  any  highways  as  are  subject 
to  deep  or  dangerous  floods,  cause  to  be  erected  graduated  stones  or 
posts,  as  he  shall  judge  to  be  necessary,  for  the  guiding  of  travellers 
in  the  best  and  safest  track  through  the  floods ;  and  also  to  secure 
horse  causeways  and  foot  causeways,  by  posts,  blocks,  or  stones  fixed 
in  the  ground,  or  by  banks  of  earth  cast  up  or  otherwise,  from  being 
passed  over  and  spoiled  by  waggons,  wains,  carts,  or  carriages ;  and 
the  said  surveyor  shall  be  reimbursed  out  of  the  monies  which  shall  be 
received  by  him  pursuant  to  the  directions  of  this  act,  the  expenses  of 
providing  and  erecting  and  of  keeping  in  repair  such  stones,  posts, 
or  blocks  already  erected  or  fixed,  or  which  may  hereafter  be  erected 
or  fixed  {a). 

This  section  only  relates  to  foot  or  horseways  by  the  side  of  carriage- 
ways, and  does  not  compel  surveyors  of  parish  highways  to  protect  by 
posts  or  otherwise  the  entrance  of  foot  or  horseways  from  carts  or 
carriages,  and  per  Willes,  J.  It  is  for  the  parties  who  own  the  soil  at 
the  end  of  the  way  to  protect  it  from  trespassers.  {JElUs  v.  Woodbridge, 
29  L.  J.  M.  0.  183.) 


(10).  Power  to  use 
adjoining  ground 
as  a  temporary 
road. 


10.  Geotjnds  ADjoiNisra  Eoads,  except  Gardens,  &c.,  may  be 

USED  AS  A  TEMPOEAEY  EoAD. 

By  5  &  6  WUl.  4,  c.  60,  s.  25,  it  shall  be  lawful  for  the  surveyor  to 
make  a  road  through  the  grounds  adjoining  to  any  ruinous  or  narrow 
part  of  any  highway,  (not  being  the  site  or  ground  whereon  any  house 
stands,  nor  being  a  garden,  lawn,  yard,  court,  park,  paddock,  planta- 
tion, planted  walk  or  avenue  to  any  house,  or  inclosed  ground  set 
apart  for  building  ground,  or  as  a  nursery  for  trees),  to  be  made  use 
of  as  a  public  highway  whilst  the  old  road  is  repairing  or  widening, 
liecompense  to  be  making  such  recompense  to  the  proprietor  and  occupier    of   such 
made  to  proprietor  grounds  for  the  damages  they  may  thereby  sustain  as  the  justices  at  a 
of  such  ground,     gpecial  sessions  {post,  p.  1043)  for  the  highways  assembled  may  thiiok 
reasonable,  such  sum  so  awarded  as  a  recompense  to  be  recoverable  in 
the  same  manner  as  any  fines  and  forfeitures  are  recoverable  under 
this  act  (6). 
As  to  the  mode  of  recovering  such  penalties,  see  ss.  101,  103,  &c., 
■  p.  1088. 


(a)  See  a  similar  provision  as  to 
posts,  in  the  turnpike  act,  3  Geo.  4, 
c.  116,  s.  l\9,post,  "ffighway.  Turn- 
pike." See  form  of  precept  of  justices 
for  erecting  guide-posts,   &c.,  post, 


No.  7. 

(b)  As  to  the  public  having  a  right 
to  go  over  adjoining  ground  when 
road  impassable,  see  ante,  p.  986. 
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11.  Stjeveyoe  to  eemovb  Obstbuctions  feom  Snow  or  falling  '''  ^rm'Xl'^'^ 
DOWN  OF  Banks,  &o.  t 1 

By  5  &  6  Will.  4,  c.  50,  s.  26,  if  any  impediment  or  obstruction  shaU  f  f  ^  ™-  *'  ^•^''• 
arise  in  any  highways  from  accumulation  of  snow,  or  from  the  falling  remove'snow.'^&c. 
down  of  the  banks  on  the  side  of  such  highways,  or  from  any  other 
cause,  the  surveyor  is  required  from  time  to  time,  and  within  24 
hours  after  notice  (a)  thereof  from  any  justice  of  the  peace  of  the 
county  in  which  the  parish  may  bo  situate,  to  cause  the  same  to  be 
removed. 


VII.  JKtatettalB  for  3^?pair0. 

Herein  of —  Division  of  8ub- 

1.  The  Contract  for,  hy  the  Surveyor,  p.  1005. 

2.  The  Penalty  for  taking  away  Materials  of  Surveyor,  p,  1005. 

3.  The  Sale  of  Lands  allotted  for,  p.  1006. 

4.  Of  renouncing  the  Oonvpensation  for  Damages,  p.  1007. 

5.  The  power  of  Trustees  of  Lands  given  for  Maintenance  of  High- 

ways to  grant  Leases,  p.  1008. 

6.  The  mode  of  getting  Materials,  and  Surveyor's  duty  as  to,  p.  1008. 

As  to  rate-payers  dividing  amongst  themselves  the  carrying  of  mate- 
rials, see  the  35th  section,  post,  p.  1026. 

1.  Contract  fob  by  Subveyoe. 
By  5  &  6  Will.  4,  c.  50,  s.  46,  in  every  parish  the  surveyor  may  and  Surveyor  may 
is  hereby  authorised,  with  the  consent  of  the  inhabitants  in  vestry  ™^a'5^|^°^ying 
assembled,  to  contract  for  purchasing,  getting,  and  carrying  the. mate-  materials  (6) ;  but 
rials  required  for  the  repair  of  the  highway ;  and  if  any  survevor  shall  "°' '°  share  m 

■,  ^  it,  ^     ■    i         J.     J  ■       ii  -    J  ■       ii       •      ■'  ^iy  contract,  or 

have  any  part,  share,  or  mterest,  directly  or  indirectly,  m  any  con-  let  to  Ure  any 
tract  or  bargain  for  work  or  materials  to  be  made,  done,  or  provided  ^e^^,  ordispose 
upon,  for,  or  on  account  of  any  of  the  highway  or  other  works  what-  stones,  *&?.'' with- 
soever  under  his  care  or  management,  or  shall  upon  his  own  account,  out  Uoeuoe'from 
directly  or  indirectly,  use  or  let  to  hire  any  team,  or  use  or  sell  or  dis-  *''°  justices. 
pose  of  any  materials,  to  be  used  or  employed  in  making  or  repairing 
such  highway  or  other  works  as  aforesaid,  (unless  a  licence  in  writing 
for  the  sale  of  any  such  materials,  or  to  let  to  hire  any  such  team,  be 
first  obtained  from  two  justices  of   the  peace  in  special  sessions, 
assembled),   he   shall  forfeit  for  every  such  offence,  on  conviction, 
any  sum  not  exceeding   101.,   and  be  for   ever  after   incapable  of  Penalty, 
being  employed  as  a  surveyor  with  a  salary  under  the  authority  of 
this  act. 

By  the  27  &  28  Vict.  c.  101,  s.  20,  it  is  enacted  that  this  section  is 
not  to  apply  to  the  highway  board  of  any  highway  district,  or  to  any 
highway  within  a  highway  district. 

2.  Penalty  foe  TAKma  away  Materials,  &o. 
By  5  &  6  Will.  4,  c.  50,  s.  47,  If  any  person  shall,  without  the  con-  Penaityon  taking 
sent  of  the  surveyor,  take  away  materials  which  shall  have  been  pur-  bSonetaK^to^sur- 
ohased,  gotten,  dug,  or  gathered  for  the  repair  or  use  of  any  highway,  veyor. 
or  any  materials  out  of  any  quarry  which  shall  have  been  made,  dug, 
or  opened  for  the  purpose  of  getting  materials  for  any  highway,  before 


(a)  See  form,  post,  No.  8.  rate-payers  dividing  amongst  them- 

(h)  See  s.  35,  post,  p.  1026,  as  to       selves  the  carrying  of  materials. 
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Land  allotted  to 
the  parish,  for  ma- 
terials, when,  ex- 
hausted, may  he 
sold. 
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7.  Materials  for  the  surveyor  and  Ms  workmen  shall  have  discontimied  working  there- 
repairs.        in  for  the  space  of  6  weeks  (except  the  owner  of  any  private  grounds, 

; and  persons  authorised  by  such  owner  to  get  materials  in  such  quarry 

5  &  6  WiU.  4,  o.  50.  foj,  jjjg  Q.^^  private  use,  and  not  for  sale),  every  person  so  offending 
shall  for  every  such  offence  forfeit  and  pay,  on  conviction  thereof,  any 
sum  not  exceeding  lOZ.  (a). 

As  to  indictments  or  information  touching  any  materials,  tools,  &c., 
provided  for  the  repair  of  the  highways,  &c.,  see  41,  post,  p.  1017. 
3.  Saie  of  Laotjs  allotted  foe  Materials. 
By  5  &  6  WiU.  4,  c.  50,  s.  48,  reciting  that,  under  acts  of  parlia- 
ment heretofore  made  and  which  may  hereafter  be  made  for  the  in- 
closing of  waste  land,  parcels  of  land  have  been  and  may  be  expressly 
allotted  to  parishes  or  to  the  surveyor  of  the  highways  lor  the  pur- 
pose of  obtaining  materials  for  the  repair  of  the  highways  in  such 
parish,  and  the  materials  in  such  parcels  of  land  have  been  and  may 
be  exhausted;  it  is  enacted,  that  in  such  cases  it  shall  and  may 
be  lawful  for  the  surveyor  of  such  parish  for  the  time  being,  by  and 
with  the  consent  of  the  vestry,  and  he  is  hereby  authorised  and  re- 
quired, with  the  consent  in  writing  of  the  justices  of  the  peace  at  a 
special  sessions  for  the  highways,  to  seU  and  convey  to  some  person 
whose  lands  adjoin  thereto,  or,  if  he  refase  to  purchase,  to  any  other 
person,  the  said  parcels  of  land  from  which  the  said  materials  have 
been  so  exhausted  as  aforesaid,  at  and  for  such  price  as  the  said  jus- 
tices may  deem  fair  and  reasonable,  and  with  the  money  arising 
therefrom,  and  with  such  consent  as  aforesaid,  to  purchase  other  lands 
in  lieu  thereof  (&). 

By  8  &  9  Vict.  c.  71,  s.  1,  after  reciting  5  &  6  W.  4,  c.  50,  s.  48,  it 
is  enacted  that,  from  and  after  the  passing  of  this  act,  the  recited  act, 
and  all  the  provisions  therein  contained,  shall  apply  and  extend  not  only 
to  the  lands  in  the  said  act  specified,  but  to  all  lands  belonging  or  which 
hereafter  may  belong  to  parishes,  or  to  the  surveyor  of  the  highways, 
for  the.  purposes  aforesaid,  which  have  been  or  hereafter  shaU  be  law- 
fully used  for  the  purpose  of  obtaining  materials  for  the  repair  of  the 
highways  in  such  parish,  the  materials  in  which  lands  have  been  or 
hereafter  may  be  exhausted. 

It  would  seem  that  a  sale  to  the  surveyor  would  not  be  bad,  if  made 
without  fraud  (iJ.  v.  Justices  of  Cambridgeshire,  iAd.&E.  Ill),  though 
of  course  it  would  be  better  that  a  surveyor  should  not  be  a  purchaser 
in  his  own  year. 

As  to  the  power  of  board  for  the  repair  of  highways  to  hire  or  pur- 
chase premises  for  keeping  of  m.aterials,  &c.,  see  ante,  p.  1003. 

4.  Compensation  fob.  Damages  may  be  EENOTUsroED. 

.  ,    jj.  By  5  &  6  Will.  4,  c.  50,  s.  49,  it  shall  be  in  the  power  of  tenants  for 

&.C.,  may  renounce  life,  ecclesiastical  and  lay  corporations,  and  the  proprietors  of  entailed 
damages.  estates,  and  of  the  trustees  arid  guardians  of  any  person  under  any 

legal  disability  or  incapacity,  to  give  up  and  renounce  every  claim  of 
damage  or  compensation  for  such  ground  and  materials  as  any  high- 
way may  occupy  on  their  respective  properties,  and  that  such  renun- 
ciation shall  be  equally  binding  on  the  heirs  and  successors  of  such 
persons  :  provided  nevertheless,  that  such  renunciation  of  claim  of 
damage  or  compensation  be  in  writing,  and  signed  by  such  tenant  for 
life,  pi'oprietor,  trustee,  or  guardian,  in  the  presence  of  two  witnesses, 
or  in  the  case  of  corporations  in  such  manner  and  form  as  is  usually 
adopted  by  such  corporations  respectively  (c) ;  and  such  renunciation 


Extension  of 
6  &  6  Will.  4,  c.  50, 
a.  48,  as  to  sale  of 
lands. 


Premises  for 
Iseeping  materials. 


(a)  See  tlie  turnpike  act,  3  Geo.  4, 
c.  126  :  under  that  the  fine  is  only  5Z. 

(6)  See  a  provision  in  the  turnpike 
act,  3  Geo.  4,  c.  126,  something  like 


this,  ^osi,  "Highways,  Turnpike." 

(c)  See  Bra.  Corp.  51 ;  Taylor  v. 
Dulwieh  Bospital  (1  P.  Wms.  656). 
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shall  be  enrolled  at  tlie  quarter  sessions  •which  shaE  be  held  next  after  7.  Materials  for 
the  signing  or  execution  thereof.  repai/rs. 

5.  POVEE  OF  TeTTSTBBS  OF  LANDS  GIYBN  TOE  MAINTENANCE  OF      5  &  6  WUl.  4.  o.  60. 

Highways  to  grant  Leases. 

By  5  &  6  Will.  4,  c.  60,  s.  50,  when  any  lands  or  tenements  have  Persons  enfeoffed 
been  or  shall  be  given  for  maintenance  of  highways,  the  profits  and  'witti  lands  for 
proceeds  of  which  are  to  be  applied  and  disposed  of  for  no  other  use,  highways,  &o., 
intent,  or  purpose  whatsoever,  all  persons  who  are  or  shall  be  en-  shau  let  them  to 
feofi'ed  or  trusted  with  any  such  lands  or  tenements  shall,  and  they  are  Shoved  valued 
hereby  authorised  and  requii'ed  to  let  them  to  farm  at  the  most  im-  with  consent  of 
proved  yearly  value,   without  fine,  for  any  term  not ,  exceeding  99  Justices, 
years :  provided  nevertheless,  that  previous  to  the  granting  of  such 
lease  the  consent  of  two  justices  at  a  special  sessions  for  the  high- 
ways, neither  of  such  justices  being  interested  therein,  by  writing 
Tinder,  their  hands,  shall  be  obtained  as  to  the  amottnt  of  rent  to  be  re- 
ceived* and  the  duration  of  the  term.    (See  the  saving  of  the  risrhts  of  *  s«  i^  ?f^i  sed 
coUeges,  5&6WiU.4,c.50,s.  114.)  S^to'he  "r^" 

served," 

6.  Mode  of  getting  Materials  by  Sueteyoes,  and  theie 
Duties  as  to. 

By  5  &  6  Will.  4,  c.  50,  s.  51,  it  shall  and  may  be  lawful  for  eTery  Materials  where 
such  surveyor,  in,  any  waste  land  or  common  ground,  river  or  brook,  *°'?l"?''^?'|™'^y 
within  the  parish  for  which  he  shall  be  surveyor,  or  within  any  other  surveyors."  ^" 
parish  wherein  gravel,  sand,  stone,  or  other  materials  are  respectively 
biely  to  be  found  (ia  case  sufllcient  cannot  be  conveniently  had  within 
the  parish  where  the  same  are  to  be  employed,  and  suflB.cient  shall  be 
left  for  the  use  of  the  roads  in  such  other  parish),  to  search  for,  dig, 
get,  and  carry  away  the  same,  so  that  the  said  surveyor  doth  not 
thereby  divert  or  interrupt  the  course  of  such  river  or  brook,  or  pre- 
judice or  damage  any  building,  highway,  or  ford,  nor  dig  or  get  the 
same  out  of  any  river  or  brook  within  the  distance  of  150  feet  above  or 
below  any  bridge,  nor  within  the  like  distance  of  any  dam  or  wear ;  Power  to  gather 
and  likewise  to  gather  stones  lying  upon  any  lands  or  grounds  within  JaktogsaMac- 
the  parish  where  such  highway  shall  be,  for  such  service  and  purpose,  tion,  but  satlsfao- 
and  to  taike  and  carry  away  so  much  of  the  said  materials  as  by  the  tion  to  be  made 
discretion  of  the  said  surveyor  shall  be  thought  necessary  to  be  em-  bTca^ing^them 
ployed  in  the  am.endment  of  the  said  highways,  without  making  any  away, 
satisfaction  for  the  said  materials,  but  satisfaction  shall  be  made  for 
all  damages  done  to  the  lands  or  grounds  of  any  person  or  persons  by 
carrying  away  the  same,  in  the  manner  hereinafter  directed  for  getting 
and  carrying  materials  in'inclosed  lands  or  grounds  (see  sect.  54.  post, 
p.  1008) ;  but  no  such  stones  shall  be  gathered  without  the  consent  of 
the  owner  of  such  lands  or  grounds,  or  a  licence  (a)  for  that  purpose 
from  two  justices  at  a  special  sessions  (post,  p.  1043)  for  the  high- 
ways, after  having  summoned  such  owner  to  come  before  him,t  and  tSte,  but  read 
heard  his  reasons,  if  he  shall  appear  and  give  any,  for  refusing  his  "  t^em." 
consent  Q>). 

Sect.  52,  Provided  always,  that  nothing  in  this  act  contained  rela-  Not  to  extend  to 
tive  to  the  gathering  or  getting  of  stones  or  other  materials  shall  ^^^-t"^*™-  *"• 
extend  to  any  quantity  of  stones  or  other  materials  thrown  up  by 
the  sea,  commonly  called  beach,  where  the  removal  of  the  same  would 
cause  any  damage  or  injury  by  inundation  to  the  lands  adjoining, 
or  increased  danger  of  encroachment  by  the  sea. 

Sect.  53.  It  shall  not  be  lawful  for  any  surveyor,  or  any  other  per-  Notice  to  be  given 
son  acting  under  the  authority  of  this  act,  to  dig,  gather,  get,  take,  or  arefcfken  fr^^ 

_^ inclosed  lands. 

(a)  See  form  of  licence,  post,  No.  9.       for  the  repair  of  the  highways  from 
(5)  Whether  the  iuhaHtants  of  a      the  waste  adjoining  the  sea  shore, 
parish  have  the  right  to  take  stones       (See  PoAuricJe  v.  Knight,  7  Ex.  854.) 
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7.  Materials  for 
repairs. 

5  &  6  Will.  4,  c.  50. 


If  occupier  shows 
cause  against  re- 
moval, two  jus- 
tices to  decide 
thereon. 


If  sufficient  ma- 
terials cannot  be 
found  in  waste 
lands,  &c.,  sur- 
veyor may  take 
them  froip,  the 
several  or  inclosed 
lands  or  grounds, 
making  satisfac- 
tion to  owners. 


carry  away  any  materials  for  making  or  repairing  any  highway  out  of 
or  from  any  inclosed  land  or  ground  {a),  until  1  calendar  month's  notice 
in  writing,  signed  by  the  surveyor,  shall  have  been  given  to  the  owner 
of  the  premises  from  which  such  materials  are  intended  to  be  taken,  or 
to  his  known  agent,  and  to  the  occupier  of  the  premises  from  which 
such  materials  are  intended  to  be  taken,  or  left  at  the  house  or  last  or 
ubual  place  of  abode  of  such  owner  or  agent,  and  also  of  such  occu- 
pier, to  appear  before  the  justices  at  a  special  sessions  for  the  high- 
ways, to  show  cause  why  such  materials  shall  not  be  had  therefrom  ; 
and  in  case  such  owner,  agent,  or  occupier  shall  attend  pursuant  to  such 
notice,  but  shall  not  show  sufficient  cause  to  the  contrary,  such  justices 
shall,  if  they  think  proper,  authorise  such  surveyor  or  other  person  to 
dig,  get,  gather,  take,  and  carry  away  such  materials  at  such  time  or 
times  as  to  such  justices  shall  seem  proper  (5) ;  and  if  such  owner, 
agent,  or  occupier  shaU  neglect  or  refuse  to  appear  by  himself  or  his 
agent,  the  said  justices  shall  and  may  (upon  proof,  on  oath,  of  the 
service  of  such  notice)  make  such  order  therein  as  they  shaU  think  fit 
as  fully  and  effectually  to  all  intents  and  purposes  as  if  such  owner  or 
occupier,  or  his  agent,  had  attended.  (See  a  similar  enactment  con- 
tained in  the  turnpike  act,  3  Geo.  4,  c.  126,  s.  98  ;  and  decisions  upon 
it  under  "  Highways  Turnpike.") 

S6ct.  54.  It  shall  be  lawful  for  every  such  surveyor,  for  the  use 
aforesaid,  by  licence  in  writing  from  the  justices  at  a  special  sessions 
for  the  highways  (c),  to  search  for,  dig,  and  get  materi^s,  if  sufficient 
cannot  be  had  conveniently  within  such  waste  lands,  common  grounds, 
rivers,  or  brooks,  in  or  through  any  of  the  several  or  inclosed  lands  or 
grounds  (d)  of  any  person  whomsoever  (such  lands  or  grounds  not 
being  a  garden,  yard,  avenue  to  a  house,  lawn,  park,  paddock,  or  in- 
closed plantation,  or  inclosed  wood  not  exceeding  100  acres  in  extent), 
within  the  parish  where  the  same  shall  be  wanted,  or  within  any 
other  parish  adjoining  (c)  or  lying  near  to  the  highway  for  which  such 
materials  shall  be  required,  if  it  shall  appear  to  such  justices  that 
sufficient  materials  cannot  be  conveniently  had  in  the  parish  where 
such  highways  lie,  or  in  the  waste  lands  or  common  grounds,  rivers, 
or  brooks  of  such  adjacent  parish,  and  that  a  sufficient  quantity  of 
materials  will  be  left  for  the  use  of  the  parish  where  the  same  shall 
be,  and  to  take  and  carry  away  so  much  of  the  said  materials  as  by  the 
discretion  of  the  said  surveyor  shall  be  thought  necessary  to  be 
employed  in  the  amendment  of  the  said  highways ;  the  said  sur- 
veyor making  such  satisfaction  for  the  materials  which  may  be  got  or 
taken  away,  and  also  for  the  damage  done  to  such  lands  or  groimds  by 
the  getting  and  carrying  away  the  same,  as  shall  be  settled  and 
ascertained  by  order  of  the  justices  at  a  special  sessions  for  the 
highways. 

Under  the  27th  section  of  staitute  13  Geo.  3,  c.  78,  which  corre- 
sponds verbatim  with  the  latter  branch  of  the  51st  section  of  the  5  &  6 
WiU.  4,  c.  50,  where  surveyors  had  broken  a  new  way  over  the  plain- 
tiff's land,  in  order  to  carry  materials  for  repair,  in  a  case  where  an 
old  but  circuitous  road  existed  before,  and  had  after  the  damage  done, 
and  after  an  action  of  trespass  brought  against  them,  paid  money  into 
court  by  way  of  amends ;  it  was  held,  that  the  sufficiency  of  such 


(a)  By  the  4  &  5  Vict.  c.  61,  s.  1, 
itis  enacted,  "thatfrom  and  after  the 
passing  of  this  act  all  lands  and 
grounds  which  shall  be  in  the  exchi- 
sive  occupation  of  one  or  more  per- 
sons for  agricultural  purposes  shall  be 
deemed  and  taken  to  be  inclosed 
lands  or  grounds  within  the  meaning 


of  the  said  recited  acts,  although  the 
same  may  not  be  separated  from  any 
adjoining  lands  or  grounds  of  other 
persons,  or  from  the  highway,  by  any 
fence  or  other  inclosure," 
(6)  See  foi-m,  post,  No.  9. 

(c)  See  form  of  licence,  post,  No.  10. 

(d)  See  note  {a),  supra. 
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amends  could  not  be  questioned  at  Nisi  Prius,  the  29t]i  section  of  ttat  7.  Materials  for 
act  in  terms  difleriag  slightly  from  those  of  this  section,  haying  declared        repairs. 

that  if  the  parties  could  not  agree  as  to  the  sufficiency  of  amends,  ~7     ~~ — " 

"then  such  satisfaction  and  recompense  shall  be  settled  and  ascer- °  '"■*'"■  ^"^ 
tained,  by  order  of  one  or  more  justice  or  justices  of  the  peace,  of  the 
limit  where  such  land  or  ground  shall  lie.  But  it  seems  to  be  compe- 
,tent  to  the  plaintiff  in  such  action  to  show  that  the  making  of  such 
new  road  over  his  land  was  maliciously  or  wantonly  done  by  the  sur- 
veyors, and  not  for  the  necessary  or  convenient  carriage  of  the  mate- 
riais  over  the  land  for  the  purposes  of  the  act,  and  in  such  case  he 
would  be  entitled  to  recover  damages  by  the  verdict  of  a  jury,  {Boy- 
field  V.  Forter,  13  Hast,  200.) 

Lord  Mlenlorough,  0.  J. ,  held,  in  the  same  case,  that  the  convenience 
of  the  case,  as  well  as  the  words  of  the  act,  required  that  the  satisfac- 
tion should  be  made  subsequent,  and  not  antecedent,  to  the  damage 
committed,  for  the  mere  difference  of  the  weather,  whether  wet  or  dry 
during  the  continuance  of  the  operation,  might  make  great  difference 
in  the  amount  of  the  injury  done  to  the  land,  and  in  the  consequent 
compensation. 

Upon  a  repealed  statute  (29  Geo.  '2,  c.  67),  the  following  decisions  Decisions  upon 
took  place ;  OT«..-—  "  _  fnowra^Jtaed)' 

That  the  order  of  sessions  for  the  materials  must  show,  that  there  ^"°^  '^^ 
were  no  proper  materials  to  be  found  in  or  upon  the  wastes  or  comm,on 
grounds  near  the  highway,  for  the  surveyors  are  not  warranted  to  dig 
in  the  private  soil  for  all  the  species  of  materials,  because  some  of  these 
species  are  not  to  be  found  in  or  upon  the  said  wastes  or  \  common 
grounds :  and  it  ought  to  specify  what  cannot  be  found  in  or  upon  the 
wastes  or  common  grounds,  and  what  may  be  found  in  the  private 
soil ;  and  they  must  previously  know  that  it  is  to  be  found  there, 
or  at  least  have  a  reasonable  prospect  of  finding  it  there,  for  they  can- 
not dig  to  try  for  it  in  the  private  soil.  (B.  v.  Manning,  1  Surr. 
.377.)  However,  in  the  5  &  6  Will.  4,  o.  50,  s.  54,  supra,  power  is 
given  to  search  for  and  dig.  Still  it  seems  there  ought  to  be  a  rea- 
sonable prospect  for  finding  before  a  licence  to  search  for  and  dig  is 
granted. 

That  an  order  of  sessions,  to  dig  generally  over  all  the  estate  of  A.  B. , 
is  bad ;  for  the  order  must  fix  upon  a  particular  part,  and  not  leave  it 
to  the  discretion  of  the  surveyor.     (Id.) 

That  satisfaction  must  be  awarded  to  the  owner,  or  to  the  occupier, 
or  to  both,  according  to  the  damages  sustained  by  the  one,  or  by  the 
other,  or  by  both.    {Id.) 

That  notice  to  the  occupier  is  sufficient,  and  it  is  sufficient  to  state 
that  it  was  left  at  his  place  of  abode.  But  the  statute  then  directed  the 
notice  to  be  given  to  the  owner  or  occupier.  The  words  of  the  present 
statute  are  different. 

By  5  &  6  WUl.  4,  c.  50,  s.  55,  If  any  surveyor  or  person  employed  by  Pits  or  holes  in 
him  shall,  by  reason  of  the  searching  for,  digging,  or  getting  any  ma-  ^beffll™d*up  or 
terials  for  repairing  any  highways,  make  any  pit  or  hole  in  lands,  sloped  down,  and 
common  grounds,  rivers,  or  brooks  as  aforesaid  wherein  such  materials  fenced  off  by 
shall  be  found,  he  shall  forthwith  cause  the  same  to_  be  sufficiently  fenced  ^""^y""' : 
off,  and  such  fence  supported  and  repaired  during  such  time  as  the 
said  pit  or  hole  shaU  continue  open,  and  within  3  days  after  such  pit 
or  hole  shall  be  opened  or  made,  where  no  materials  shall  be  found, 
cause  the  same  to  be  forthwith  fiUed  up,  levelled,  and  covered  with  the 
turf  or  clod  which  was  dug  out  of  the  same,  and  where  any  such  ma- 
terials shall  be  found,  within  14  days  after  having  dug  up  sufficient 
materials  in  such  pit  or  hole,  cause  the  same  to  be  filled  up  or  sloped 
down,  and  fenced  off,  if  required  by  the  owner  of  the  land  or  ground,  thosfabeady" 
and  so  continued;  and  every  surveyor  shall  within  21  days  after  he  made, 
shall  have  been  appointed  to  that  office  cause  all  the  said  pits  and  holes 
which  shall  then  be  open  and  not  likely  to  be  further  useful  to  be 
VOL.  ir.  3  T 
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8.   Of  surveyors. 
6&  6  ■Will.  4,  c.  50. 


Penalties  on  sur- 
veyor for  neglect 
herein. 


Penalty  on  sur- 
veyor allowing 
any  heap  of  stone, 
&c.,  to  remain  on 
highway  at  night. 


Surveyor  da- 
maging mills, 
dams,  (fcc.,  by 
digging  materials, 
to  forfeit  not  ex- 
ceeding 51. 


i^igfjijjass  in  ffimeral 

filled  up  or  sloped  down  in  manner  aforesaid,  and  if  they  are  likely  to 
be  fiirther  useful  lie  shall  secure  the  same  by  posts  and  rails  or  other 
fences  to  prevent  accidents  to  persons  or  cattle ;  and  in  case  such  sur- 
veyor or  person  shall  neglect  to  flU.  up,  slope  down,  or  fence  off  such 
pit  or  hole  in  manner  and  ■within  the  time  aforesaid,  he  shall  forfeit 
the  sum  of  10s.  for  every  such  default ;  and  in  case  such  surveyor  or 
person  shall  neglect  to  fence  off  such  pit  or  hole,  or  to  slope  down  the 
same,  as  hereinbefore  directed,  for  the  space  of  6  days  after  he  shall 
have  received  notice  for  either  of  those  purposes  from  any  justice  of  the 
peace,  or  from  the  owner  or  occupier  of  such  several  ground,  river, 
or  brook,  or  any  person  having  right  of  common  within  such  common 
or  waste  lands  as  aforesaid,  and  such  neglect  and  notice  shall  be 
proved  upon  oath  before  the  justices  at  a-speoial  sessions  for  the  high- 
ways, such  surveyor,  person,  or  persons,  shall  forfeit  and  pay  any  sum 
not  exoeediug  101.  for  such  neglect,  to  be  determined  and  adjudged  by 
such  justices,  and  to  be  laid  out  and  applied  in  the  fencing  off,  flUing 
up,  or  sloping  down  such  pit  or  hole,  and  toward  the  repair  of  the 
roads  in  the  parish  where  the  offence  shall  be  committed,  in  such 
manner  as  the  said  justices  shall  direct  and  appoint ;  which  forfeiture, 
in  case  the  same  be  not  forthwith  paid,  shall  be  levied  as  other  for- 
feitures are  hereinafter  directed  to  be  levied.  (See  ss.  101,  103, 
post,  p.  1088.) 

Sect.  56.  If  any  siu'veyor  or  district  surveyor  shaU  lay  or  cause  to  be 
laid  any  heap  of  stone,  or  any  other  matter  or  thing  whatsoever,  upon 
any  highway,  and  allow  the  same  to  remain  there  at  night,  to  the 
danger  or  personal  damage  of  any  person  passLQg  thereon,  all  due  and 
reasonable  precaution  not  having  been  taken  by  the  said  surveyor  to 
guard  against  the  same,  shall  forfeit  for  every  such  offence  any  sum 
not  exceeding  51..  . 

Sect.  57.  If  any  surveyor  shall  dig  or  cause  to  be  dug  materials  for 
the  highways,  whereby  any  bridge,  mill,  building,  dam,  highway, 
occupation-road,  ford,  mines,  or  tin  works,  or  other  work,  may  be  da- 
maged or  endangered,  he  shall  forfeit  for  every  such  offence,  on  con- 
viction, any  sum.  not  exceeding  51.,  at  the  discretion  of  the  justices 
before  whom  the  complaint  thereof  shall  be  made,  notwithstanding  his 
liability  to  any  civil  action  to  which  he  may  make  himself  liable  by 
such  act. 


Division  of  sub- 
ject. 


Surveyor  to  be 
elected  annually. 


VIII.  m  Stirbegots. 

Under  this  division  will  be  noticed  the  enactments  of  the  5  &  6 
Will.  4,  c.  60,  with  respect  to  the  appointment  of  surveyors, — their 
qualifications, — exemption  from  office  and  deputy, — the  penalty  for 
not  acting, — powers  of  deputy,  their  salary, — their  duty  to  name  a 
successor,  &c., — and  general  penalty  on,  for  neglect  of  duty.  The 
different  special  duties  of  surveyors  wiU  be  found  in  the  subsequent 
sections  of  this  title. 

1.  Appointment  of  Stjrvbyoe. 

By  5  &  6  Will.  4,  c.  50,  s,  6,  the  inhabitants  of  every  parish  main- 
taining its  own  highways,  at  their  first  meeting  in  vestey  (a)  for  the 
nomination  of  overseers  of  the  poor  in  every  year,  shall  proceed  to  the 


(a)  The  vestry  must  be  one  whereof 
due  notice  has  been  given  pursuant 
to  53  Geo.  3,  c.  69,  s.  1,  and  1  "Vict. 
C.45.  {Reg.  v.  Sest,  5  Dowl.  &  L.  40.) 
A  poll  must  be  allowed  if  duly  de- 
manded at  the  election  of  a  surveyor, 


and  if  refused,  a  mandamus  will  be 
granted.  (Ex  parte  Grossmiih,  10  L. 
J.  Q.  B.  359  ;  Reg.  v.  IfOyly,  12  A. 
&  E.  139  ;  Eeg.  y.  St.  Pancras,  11  A. 
&  E.  15.) 
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election  of  one  or  more  persons  to  serve  the  office  of  surveyor  in  the  8.  Of  surveyors. 
said  parish,  for  the  year  then  next  ensuing  (a) :  Provided'  always,  that 


any  outgoing  surveyor  shaU  continue  to  act  until  his  successor  shall  be  ^  '^  ^  ^^-  *>  "•  *"• 
appointed,  and  shall  be  re-eligible,  and  may  be  re-elected,  and  shall  in  May  be  re-elected, 
such  case  continue  to  act  and  remain  in  office,  any  thing  herein,  con- 
tained to  the  contrary  notwithstanding ;  and  in  such  case  notice  of 
such  election  shall,  be  given  by  the  chairman  to  the  person  elected  (J), 
and  to  the  outgoing  surveyor :  Provided  always,  that  in  any  parish  Where  there  is  no 
where  there  is  no  meeting  in  the  year  for  the  nomination  of  overseers  Somin^on  of  \iie 
of  the  poor,  the  inhabitants  contributing  to  the  highway  rate  shall  overseers  of  the 
meet  at  their  usual  place  of  public  meeting  upon  the  25th  day  of  ^°°^- 
March,  or  if  that  should  happen  to  be  a  Simday  or  Good  Friday,  then 
on  the  day  next  following,  or  within  14  days  next  after  the  said  25th 
day  of  March  in  every  year,  to  elect  one  or  more  persons  to  serve  the 
office  of  surveyor  for  the  said  parish ;  which  surveyor  shall  repair  and 
keep  in  repah-  the  several  highways  in  the  said  parish  for  which  he  is 
appointed,  and  which  are  now  or  hereafter  may  become  liable  to  be 
repaired  by  the  said  parish. 

An  inhabitant  has  the  right  to  vote  for  the  election  of  surveyor 
though  not  actually  rated  if  he  have  property  within  the  parish  or 
township  liable  to  be  rated  to  the  highway  rate.  {Reg.  v.  Kershaw,  26 
L.  J.  M.  O.  19.) 

An  objection  to  the  appointment  of  three  surveyors,  not  for  the  When  may  be 
whole  parish,  but  each  of  them  for  a  particular  division,  was  overruled  5?$°^"*!^°!'  • 
where  it  appeared  that  such  a  mode  of  appointment  had  prevailed  for  of  parish, 
several  years,     (i?.  v.  Baldwin,  7  T.  B.  169.)     And  where  there  were 
two  townships,  each  of  which  was  immemoriaUy  bound  to  repair  the 
roads  within  it,  and  had  originally  had  surveyors  appointed  for  each, 
but  from  time  to  time,  to  avoid  expense,  there  had  been  one  appoint- 
ment of  two  surveyors  for  the  parish  at  large,  one  of  them  always 
being  an  inhabitant  of  one  of  the  townships,  and  the  other  an  inha- 
bitant of  the  other,  each  surveyor  acting  in  his  own  township  ;  it  was 
held,  an  appointment  of  surveyors  for  each  township  was  proper.     (B. 
V.  King's  Newton,  1  B.  &  Adol.  826.) 

If  more  than  one  person  be  elected  to  the  office  of  surveyor,  they  do  Where  several 
not  constitute  but  one  officer ;  but  each  of  them  so  appointed  is  a  sur-  themsurreyor. 
veyor.     {Morrell  v.  Martin,  8  Scott,  688.)     Therefore,  a  demand  of  a 
highway  rate  by  one  of  two  surveyors,  acting  under  the  above  act,  is 
a  valid  demand.     (Id.) 

The  appointment  must  be  stamped ;    for    every  appointment  in  Appomtment 
Wi-iting  to  any  office  or   employment,   where  the  salary  shall  not  ™"^* ''^  ^'^™''^'^- 
amount  to  501.  per  annum,   requires  a  stamp  of  21.,  and,  where  a 
larger  salary,  then  a  larger  stamp  accordingly.    {B.  v.  Lew,  8  £.  &  0. 
655,  which  was  the  case  of  an  assistant  overseer.) 

The  appointment  of  surveyor  caimot,  it  seems,  be  removed  into  the  Certiorari,  appeal 
court  of  Queen's  Bench,  because  the  certiorari  is  taken  away ;   but  against, 
an  appeal  lies  against  it  {post,  p.  1090) ;  and  every  parishioner  is  a 


(a)  See  the  54  Geo.  3,  c.  91,  tit.  in  the  clause,  it  wiU  of  course  he 
"  Poor,"  by  which  overseers  are  to  be  proper  that,  in  this  latter  case,  notice 
appointed  in  every  year  on  the  25tb  should  be  given  to  the  incoming  sur- 
of  March,  or  in  fourteen  days  after-  veyor,  in  like  manner  as  in  parishes 
wards.  In  places  where  there  is  no  which  elect  overseers.  And  it  may 
annual  meeting  of  the  inhabitants  for  be  added,  that  it  is  not  a  ground  for 
the  nomination  of  overseers,  notice  of  setting  aside  this  appointment,  that 
the  intended  meeting  of  inhabitants  no  churchwarden,  tithing-man,  head- 
contributing  to  the  highway  rate  borough,  or  constable  has  been  pre- 
should,  nevertheless,  be  given  under  sent  at  the  meeting.  (R.  v.  Petti- 
the  provisions  of  58  Geo.  3,  c.  69 ;  ward,  4  Burr.  2452.) 
and,  although  it  is  not  so  expressed  (6)  See  form  of  notice,  yosi.  No.  1. 

3x2 
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Qualification  of 
surveyor. 


Exemption. 


Deputy. 
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8.  Of  surveyors,  person  aggrieved  by  the  appointment.    {R.  v.  Justices  of  St.  Allan's,  3 

.  ■  .  „.,,  ^ — -  B.  &  C.  698;  Faucett  v.  FouUs,  1  B.&C.  394.) 

6  a  6  Will.  4, 0.  50.      Q^  ^j^g  ^j,j^j  ^j  ^^  indictment  for  the  non-repair  of  highways,  entries 

ap'potatoent  in  an  ancient  parish  book,  produced  by  the  churchwarden  from  the 
parish  chest,  were  oflFered  in  evidence,  to  show  who  were  the  surveyors 
of  the  highways  in  1707;  it  was  held,  that  the  evidence  was  receivable. 
{B.  V.  Inhabs.  of  Pembridge,  I  C.&  M.  157.) 

2.     QlTAIilFIOATIOH-    OP    STJEVETOE.      EXEMPTION    HROM   QPFICE. 

Depttty. 
By  s.  7,  any  person  living  within  the  parish  or  any  adjoining  parish, 
and  having  an  estate  in  houses,  lands,  tenements,  or  hereditaments 
lying  withm  such  parish,  in  his  own  right  or  in  right  of  his  wife,  of 
the  value  of  lOZ.  by  the  year,  or  a  personal  estate  of  the  value  of  lOOZ. 
(such  person  not  living  within  the  parish  being  wiUing  to  serve  the 
ofBce),  or  being  an  occupier  or  tenant  of  houses,  lands,  tenements,  or 
hereditaments  (whether  resident  within  the  parish  or  within  any  ad- 
joining parish)  of  the  yearly  value  of  20Z.,  shall  be  eligible  to  be  elected 
a  surveyor  for  the  purposes  of  this  act :  Provided  nevertheless,  that  no 
person  who  is  now  exempted  by  law  from  serving  the  office  of  overseer 
of  the  poor  shall  be  compellable  to  serve  the  office  of  surveyor  (a) : 
Provided  also,  that  any  person  who  maybe  chosen  and  elected  to  serve 
the  said  office  of  surveyor  may  provide  a  sufficient  deputy,  such  deputy 
to  be  approved  of  by  the  justices  (6)  at  a  special  sessions  for  the  high- 
ways, who  shall  by  writing  under  their  hands  testify  their  consent 
thereto.  Seeposi,  p.  1106,  as  to  surveyors  appointed  under  a  highway 
board,  pursuant  to  25  &  26  Vict.  c.  61,  and  p.  1014,  as  to  appointment 
of  district  surveyor. 

3.     PeSTAITT  on  StIRTETOE  not  acting  when  chosen,   OE  NOT 

APPOINTING  Deputy — Powers,  &c.,  oe  Deputy. 

By  s.  8,  if  any  person  who  shall  be  so  chosen  and  elected,  and  who 
is  not  exempt  as  aforesaid  from  serving  the  said  office,  shall  refuse  or 
neglect  to  take  upon  himself  the  office  of  surveyor,  or  to  provide  a 
sufficient  deputy,  to  be  approved  of  as  aforesaid,  he  shall  forfeit,  on 
conviction  before  any  two  justices,  any  sum  not  exceeding  202.,  unless 
he  can  show  to  the  said  justices  good  and  sufficient  cause  why  he 
should  not  be  called  upon  to  serve  the  said  office  :  Provided  also,  that 
every  deputy  so  provided  and  approved  of  shall  have  the  same  powers 
and  authorities,  and  be  subject  to  the  discharge  of  the  same  duty,  and 
be  liable  to  the  same  penalties  as  any  surveyor  appointed  under  the 
authority  of  this  act. 

4.  A  Salary  may  be  given. 

By  s.  9,  instead  of  electing  such  surveyor  as  hereinbefore  mentioned, 
it  shall  be  lawful  for  the  majority  of  the  inhabitants  so  assembled  as 
aforesaid  in  any  parish  for  the  election  of  surveyors  as  aforesaid  to  no- 
minate and  elect  any  one  (see  Morrell  v.  Martin,  8  Scott,  709,  n.  (185) ) 
person  of  skill  and  experience  to  serve  the  said  office  of  surveyor  of 
such  parish,  and  to  fix  such  salary  for  the  execution  of  such  office  as 
they  shaU  think  fit ;  which  said  appointment  shall  be  in  writing  on 
paper  without  stamp,  and  signed  by  the  chairman  of  such  meeting  (c) ; 
and  such  surveyor,  when  so  appointed,  shall  be  invested  with  the  same 
powers,  and  subject  to  the  same  duties,  forfeitures,  and  penalties,  as 


Penalty  on  sur- 
veyor not  acting 
wlien  chosen,  or 
providing  a  suffi- 
cient deputy. 


Powers,  duties, 
&c.  of  deputy. 


Surveyor  may  be 
appointed  with  a 
salary. 


(a)  As  to  who  are  exempted  from 
serving  the  office  of  overseer,  see  1 
W.  &  M.  c.  18,  s.  11 ;  53  Geo,  3,  c. 
160  ;  6  &  7  Will.  3,  c.  4  ;  69  Geo.  3, 
c.  12,  s.  6  ;  12  &  18  Yict.  c.  103,  ».  6 ; 
post,  "Poo^." 


(b)  The  old  proviso,  exonerating 
persons  who  have  served  for  a  year 
from  further  service  during  three 
years,  is  now  omitted. 

(c)  See  form,  post,  No.  2. 
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any  surveyor  appointed  under  the  authority  of  this  act  ■would  have  8.  Of  surveyors. 

been ;  and  such  salary  shaU  be  paid  out  of  the  money  raised  under  the  — 

authority  of  this  act,  at  such  times  and  in  such  manner  as  shall  have  ^  *  ^  ^^^-  *■  "•  *"• 
been  agreed  upon  between  the  inhabitants  so  assembled  as  aforesaid  rSd'  ^°^ 
and  the  person  so  nominated  and  elected  as  aforesaid  :  Provided,  that  Dianjasai  „{ 
if  such  surveyor  shall  cease  to  act,  and  be  dismissed  in  the  manner 
hereinafter  described,  such  salary  shall  also  in  like  manner  cease  and 
determine  (a). 

S.     SuRVBYOa  TO  NAME  HIS  SuCOESSOE. 
By  s.  10,  the  surveyor  or  surveyors,  at  the  time  of  passing  his  or  Surveyor,  on  veri- 
their  accounts  as  herein  mentioned,  [ss.  44,  45,  post,  p.  1019],  shall  de-  to  nfiStTia™™'^' 
liver  to  the  justices  a  statement  in  writing  of  the  name  and  residence  successor, 
of  the  person  appointed  to  succeed  him  or  them  as  surveyor  or  sur- 
veyors (a). 

6.   Appointment  of  StrEVETOE  by  Justices. 

By  s.  11,  in  case  it  shall  appear  on  oath  to  the  justices  at  a  special  Power  to  justices 
sessions  for  the  highways  that  the  inhabitants  of  any  parish  have  neg-  toacpoiat  T^^^ 
lected  or  refused  to  nominate  and  elect  a  surveyor  or  surveyors  in  surveyor, 
manner  and  for  the  purposes  aforesaid,  or  that  the  outgoing  surveyor, 
except  he  had  been  directed  by  the  inhabitants  so  to  do,  has  delivered 
no  statement  of  the  name  and  residence  of  his  or  their  successor  or 
successors,  or  that  the  surveyor  is  dead,  or  has  ceased  to  possess  the 
quaHflcation  {ante,  p.  1012),  or  is  or  has  become  disqualified  in  any 
manner  herein  mentioned,  or  that  he  has  neglected  to  act,  or  refused 
to  carry  into  operation  the  duties  imposed  upon  him  by  this  act,  it 
shall  and  may  be  lawful  for  such  justices,  and  they  are  hereby  autho- 
rised and  required,  by  writing  under  their  hands  (b),  at  the  next  suc- 
ceeding special  sessions  for  the  highways,  to  dismiss  such  surveyor  so 
neglecting  to  act  or  refusing  to  carry  into  operation  the  duties  imposed 
upon  him  by  this  act,  and  to  appoint  any  person  whom  they  may  think 
fit  to  be  a  surveyor  for  such  parish  till  the  annual  meeting  then  next 
ensuing  for  the  nomination  of  overseers  or  for  the  election  of  surveyors 
as  aforesaid,  and  with  or  without  such  salary,  as  to  the  said  justices 
shall  seem  fit  and  proper;  and  the  said  surveyor,  when  so  appointed.  Powers,  &c.,  of 
shall  be  invested  with  the  same  powers,  and  be  subject  to  the  same  surveyor, 
duties,  forfeitures,  and  penalties,  as  any  surveyor  elected  by  the  inha- 
bitants of  any  parish  as  aforesaid  would  have  been. 

The  surveyor  must  be  elected  at  a  vestry  of  which  due  notice  has  Election  of  sur- 
been  given,  in  pursuance  of  58  Geo.  3,  c.  69,  s.  1 ;  {B.  v.  Seat,  6  D.  &  ■^^lov. 
L.  48 ;)  and  if  the  justices  appoint  under  the  5  &  6  Will.  4,  c.  50, 
s.  11,  it  must  not  be  at  the  same  sessions  at  which  the  neglect  or  the 
refusal  of  the  inhabitants  is  made  to  appear.     {Ih. ) 

Sect.  12.  When  a  parish  is  situated  in  more  than  one   county,  Wlien  parish  is 
division,  or  liberty,  the  surveyor  so  to  be  appointed  as  last  aforesaid  than  one'comty 
shall  be  appointed  by  the  justices  at  a  special  sessions  for  the  highways 
assembled  in  that  county,  division,  or  liberty  in  which  the  church  of 
the  said  parish  shall  be  situate. 

It  may  perhaps  be  considered  that  the  above  two  clauses  are  only 
directory  to  the  magistrates  to  make  the  appointment  at  the  time 
mentioned,  there  being  no  negative  words, to  prevent  them  from 
exercising  their  office  in  that  respect  at  any  subsequent  time,  if  it 
shall  be  necessary ;  common  sense  requiring,  that  if  the  appointment 

{a)  These  two  sections  are  not  to  (S)  See  R,  v.  Inhahitamts  of  Pern- 

apply  to  any  parish  within  a  highway  hridge,  1  C.  &  M.  157.     See  form  of 

district  formed  under  25  &  26  Vict.  appointment,  Tpost,  No.  3.     It  must 

c.  61,  see  ss.  10  &  42  of  25  &  26  Vict.  be  stamped,  ante,  p.  1011. 
c.  61. 


1014 

9,  Of  district 
surveyors,  dsc, 

5  &  6  Wm.  4,  c.  50. 

Evidence  of  old 
appointment. 


Penalty  on  sur- 
veyor, &c.,  for 
neglect  of  duty. 


Indictment 
against. 


be  not  made  at  the  first  special  sessions,  it  should  be  made  afterwards. 
[R.  V.  Denbighshire,  4  JEast,  142.  See  B.  v.  Leicester  {Justices) ;  1  B.  & 
0.  6;  B.  V.  Mayor  of  Norwich,  \  B.  &  Ad.  310 ;  B.  t.  Spwrrow,  2  8l/ra. 
1123.) 

A  minnte-booi,  kept  by  the  magistrate's  clerk,  was  offered  in 
evidence  to  show  who  had  been  appointed  by  the  magistrates  to  be 
surveyors  of  the  highways  for  the  year  1812;  it  was  held,  that  this 
evidence  was  not  receivable  without  proof  of  a  search  for  the  original 
appointment,  under  the  hands  and  seals  of  the  magistrates.  Whether 
the  minute-book  would  have  been  receivable  as  secondary  evidence, 
if  the  original  appointments  had  been  lost,  is  questionable.  {B.  v. 
Pembridge,  \  0.  &  M.  157.) 

7.  Penalty  on  Sttevetoe,  &o.,  foe  Neglect  of  Duty  wheke  no 

OTHER  PAETIOTJIiAll  PENALTY  IMPOSED. 

By  s.  20,  if  any  surveyor  or  district  surveyor  or  assistant  surveyor 
shall  neglect  his  duty  in  anything  required  of  him  by  this  act,  for 
which  no  particular  penalty  is  imposed,  he  shall  forfeit  for  every  such 
offence  any  sum  not  exceeding  ol.  (See  Morgan  v.  Leach,  10  M.  &  W. 
558(a).) 

A  surveyor  is  liable,  by  subsequent  sections  of  the  act,  to  a  penalty 
for  not  keeping  account-books,  and  allowing  inspection  thereof,  p.  1017 ; 
for  non-delivery  of  books  to  his  successor  in  office,  p.  1017;  for  sharing 
in  any  contract,  letting  to  hire  any  team,  or  disposing  of  materials 
without  Hcense  from  justices,  p.  1005 ;  for  neglecting  to  fill  up  pits 
made  for  getting  materials,  p.  1009 ;  for  allowing  any  heap  of  stone,  &o. , 
to  remain  on  highway  at  night,  p.  1010 ;  for  damaging  mills,  dams, 
&c.,  by  digging  materials,  p.  1010. 

And  see  "Highways,  Turnpikes,"  as  to  levying  upon  surveyor's  goods 
the  portion  of  the  highway-rate  directed  to  be  paid  towards  the  repair 
of  a  turnpike-road,  in  case  of  his  refusal  or  neglect  to  pay  the  same. 

If  the  surveyor  be  guilty  of  any  embezzlement  or  breach  of  duty, 
he  may  be  indicted  at  common  law.  [B.  v.  Anderson,  M.S.,  tit. 
"Officer.") 

A  surveyor  is  not  liable  in  an  action  for  damages,  consequent  upon 
an  accident  caused  by  the  non-repair  of  a  highway.  (Toung  v.  Davis 
and  Another,  T  H.  &  N.  760;  2  H.  &  C.  197  Ex.  Gh.)  Under  s.  109  of 
the  4  &  5  Win.  4,  c.  50,  he  is  entitled  to  notice  of  action  for  injuries 
sustained  by  a  person  driving  over  an  obstruction  caused  by  the  sur- 
veyor whilst  acting  in  execution  of  his  office.  {Hardwick  v.  Moss,  31 
L.  J.  Ex.  205.) 


IX.  ©f  IBistrtct  Sutbegors,  antr  dFotntation  of  Satisfies 
into  BiBtrictg. 

And  herein  of  the  mode  of  proceeding  to  form  parishes  into  a 
district,  ^appointment  of  district  surveyor — the  record  and  duration 
of  the  union, — the  powers  and  salary  of  the  district  surveyor, — the 
penalty  on  neglect  of  duty, — and  of  appointment  of  surveyors  to 
make  rate. 

1.  Mode  of  Proceed ino — Appointment  of  District  SuE^fEYOR. 

Parishes  may  dJ-  _  By  5  &  6  Will.  4,  c.  50,  s.  13  {a),  reciting.  And  whereas  it  is  expe- 
reot  appUcation  dient  that  in  many  cases  parishes  should  be  formed  into  districts  for 
jSs^ioS''at°8ls8ions  ^^^  purpose  of  having  one  sufficient  person  to  be  the  district  surveyor, 
for  f oi-ming  them   who  should  have  the  superintendence  and  management  of  the  funds 

into  districts. 


{a)  This  section  does  not  apply  to 
a  pariah  within  a  highway  district 


formed  under  25  &  26  Vict.  c.  61. 
See  s.  42,  post,  p.  1017. 


I^igfjtua^s  in  (&mtxnt  lois 

to  be  raised  and  levied  under  the  provisions  of  this  act  in  each  parish  9.  Of  district 
forming  part  of,  such  district;  it  is  enacted,  That  it  shall  and  may  surveyors,  &c. 
be  lawful  for  the  inhabitants  of  any  parish  in  vestry  assembled,  if  ■ 


they  shaU.  think  fit  fa  J,  to  empower  and  direct  one  of  the  church-  ^  *  ^  '^^^-  *■  "■  5"- 
wardens  of  such  parish,  or  the  chairman  of  the  said  vestry,  to  make 
application  (6)  to  the  justices  assembled  at  the  quarter  sessions  for  the 
county,  or,  where  the  parishes  to  be  united  shall  be  situated  in  the 
sanie  division,  at  some  special  sessions  for  the  division  in  which  such 
parish  shall  be  situate,  for  the  purpose  of  being  united  with  one  or 
more  parishes  to  form  a  district  for  the  purposes  aforesaid,  and  at  the 
same  time  to  nominate  one  fit  and  proper  person  to  be  returned  to  the 
said  justices  to  be  appointed  as  such  district  surveyor,  together  with  the 
amount  of  the  yearly  salary  which  the  said  inhabitants  in  such  vestry 
assembled  shall  agree  to  pay  to  such  district  surveyor ;  which  applica- 
tion, with  the  name  of  such  last-mentioned  person,  shaE  be  forthwith 
made  in  writing,  signed  by  the  churchwardens  of  the  said  parish, 
or  by  the  chairman  of  the  said  vestry  as  aforesaid,  and  forwarded 
to  the  clerk  of  the  peace  in  and  for  the  said  county,  or  to  the  clerk 
of  the  justices  in  and  for  the  said  division,'  as  the  case  may  be,  who 
shall  lay  the  same  before  the  justices  at  the  quarter  sessions  then 
next  holden  in  and  for  the  said  county,  or  at  the  special  sessions  as 
aforesaid  (c). 

Sect.  14.  On  such  application  as  aforesaid  being  made  by  two  or  Justices  at  ses- 
more  parishes  to  the  said  justices,  they  are  hereby  authorised  at  the  suoh^^ri^hS'iiito 
said  quarter  sessions,  or  at  some  special  sessions  as  aforesaid,  to  take  districts,  and 
the  same  into  their  consideration,  and  to  unite  such  and  so  many  of  select  and  appoint 
the .  parishes  so  applying  as  aforesaid,  as  they  shall  think  fit,  into  a  veyor™  ^"'^ 
district  or  districts  for  the  purposes  of  this  act ;  and  the  said  justices 
shall  select  and  appoint  out  of  the  persons  so  nominated  as  aforesaid 
by  the  several  parishes  so  united  into  one  district  one  fit  and  competent 
person  to  be  the  surveyor  for  such  district,  composed  as  aforesaid, 
which  appointment  shall  be  in  writing  {d). 

2.  Eecoed  ajsd  Dubation  03?  TJSITON. 
By  s.  13,  the  names  of  the  said  parishes  so  united,  and  the  name  of  Names  of  parishes 
the  person  so  appointed  as  district  surveyor,  shaU.  be  reduced  into  surveyor'to'bB  re- 
writing signed  by  the  chairman  of  the  said  quarter  sessions,  or  by  the  corded,  and  a  copy 
majority  of  [the  magistrates  present  at  such  special  sessions,  and  shaE  eaoh^chur^-*° 
be  transmitted  by  mm  or  them  to  the  clerk  of  the  peace,  who  shall  lay  warden,  &o. 
the  same  before  the  justices  assembled  at  the  quarter  sessions  in  and 
for  the  said  county,  or  at  some  adjournment  thereof,  who  are  hereby 
authorised  and  required  to  cause  the  same  to  be  enrolled  with  the 
records  of  the  court ;  and  a  copy  thereof  shall  be  sent  by  such  clerk 
of  the  peace  to  each  of  the  churchwardens  or  the  surveyor  of  each  of 
the  said  parishes  so  united ;  and  such  parishes  so  united  shall  continue  Parishes  when 
to  form  a  district  for  the  purposes  of  this  act  for  the  space  of  three  dStrict  (or  three 
years  then  next  following,  and  from,  thenceforward  untH  the  church-  years,  and  until 
warden  of  any  one  of  the  said  parishes  so  united,  or  the  chairman  of  *^|r™u™  o'^e  ^ 
the  vestry,  shall,  by  direction  and  in  pursuance  of  a  resoliition  of  the  parish  shall  give 
inhabitants  in  vestry  assembled,  give  twelve  months'  notice  to  the  notice  of  intention 
churchwardens  and  surveyor  of  each  of  the  other  parishes,  and  to  the  ^le  oTsaid  ""^ 
said  district  surveyor  appointed  by  the  said  justices,  and  to  the  clerk  district. 
of  the  peace  of  the  county  in  which  the  said  parishes  are  situate,  of  the 

{a)  This,  it  wiU  he  seen,  does  not  vestry  in  local  hoards, 

render  it  compulsory  on  the  parishes.  {d)  This  and  the  three  following 

(6)  See  form  of  application,  post,  sections  do  not  apply  to  any  parish 

No.  li.  in  a  diStHct  xmder  25  &  26  Vict.  c. 

(c)  See  the  24  &  25  Vict.  c.  61,  _s.  61.     See  s.  42,  post,  p,  1017. 
10,  vesting  powers  of  inhabitants  in 
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M^lojui^s  in  General, 


District  surveyor 
to  have  power, 
Ac,  of  surveyor, 
except  in  levying 
rate. 


10.  Ofswrveyor's  intention  of  the  said  parish  to  cease  to  form  a  part  of  tte  said  district ; 

accounts,  &c.     in  wliioli  case,  from  and  after  the  expiration  of  the  said  twelve  months' 

,  .  ~  notice,  the  union  of  the  said  parishes  into  such  district  as  aforesaid, 

'  °"       and  the  appointment  of  the  said  district  surveyor  shall  cease  and 

determine,  so  far  as  may  concern  or  be  binding  on  the  said  parish  so 

giving  such  notice  as  aforesaid. 

3.   POWEES  AND  SAT.ABY  OP  DISTRICT  StTEVEYOB. 

By  s.  16,  such  district  surveyor,  when  so  appointed,  shall,  for  all 
the  purposes  of  this  act,  except  the  making,  assessing,  and  levjongthe 
rate  in  and  by  this  act  authorised  to  be  made,  assessed  and  levied  (see 
s.  17,  inf.  s.  27,  p.  1022),  have,  as  far  as  the  same  are  applicable,  the 
same  powers,  and  be  subject  and  liable  to  the  same  duties,  penalties, 
and  forfeitures,  as  any  surveyor  elected  under  the  provisions  of  this  act 
is  invested  with  and  liable  to,  and  shall  have  the  laying  out  and  appli- 
catibn  of  all  the  funds  raised  and  levied  under  the  authority  of  this  act : 
Provided  nevertheless,  that  such  district  surveyor  shall  not  expend 
any  monies  levied  in  any  one  of  the  said  united  parishes  except  for  the 
use  and  benefit  of  the  parish  in  which  it  is  so  levied,  unless  with  the 
consent  of  the  inhabitants  of  such  parish  in  vestry  assembled,  for  the 
purpose  of  carrying  on  repairs  or  beneficial  improvements  under  the 
provisions  of  this  act,  for  the  common  benefit  of  the  said  united  parishes ; 
and  such  district  surveyor  shall  annually  receive  from  each  of  the 
parifihes  composing  his  district  respectively  such  salary  as  shall  have 
been  agreed  upon  by  the  several  parishes  in  manner  aforesaid,  which 
salary  shall  be  paid  to  such  district  surveyor  by  the  surveyor  of  the 
highways  out  of  the  money  raised  in  each  of  such  parishes  under  the 
authority  of  this  act ;  and  in  case  of  non-payment  thereof,  the  same 
shall  be  recoverable  from  the  surveyors  of  the  highways  of  such 
parishes,  to  and  for  his  own  use,  in  the  same  manner  as  any  forfeiture 
is  recoverable  under  this  act  {a). 

4.  PenaiiTt  on  Distbiot  Surveyor  for  Neglect  of  Dttty,  &c. 
See  the  20th  sect.,  ante,  p.  1014. 

5.   SURTETOES  TO  BE  APPODSTTED  TO  MAKE  EaTE. 

When  parishes  are  By  s.  17,  in  each  of  the  parishes  so  united  into  a  district  as  afore- 
to"be"appoSd'to  ^^^^'  ^  surveyor  shall  be  elected  as  herein  mentioned,  in  addition  to 
make  rate,  &o.  the  district  surveyor  so  appointed  as  aforesaid  :  Provided  nevertheless, 
that  such  surveyor  shall  only  be  authorised  and  required  to  make, 
assess,  and  levy  the  rate  herein  directed  to  be  made,  assessed,  and 
levied,  (s.  27,  &c.,  p.  1022),  and  from  time  to  time  pay  over  the  money 
arising  therefrom  to  such  district  surveyor. 


Salary  of  district 
surveyor  how  to 
be  paid. 


Penalty  on  dis- 
trict surveyor  for 
neglect  of  duty. 


Separate  accounts 
to  he  kept  (c). 


X.  ©f  tje  Sutbegot'si  accoimtsi,  Itigpection  of,  an^  (JKnftitcmg 
^agment,  ^c,  ot 

By  5  &  6  Win.  4,  c.  50,  s.  39  {V),  the  surveyor  in  every  parish  shall 
keep  separate  and  distinct  accounts  of  the  monies  levied  for  the  high- 


(a)  As  to  the  mode  of  recovering 
penalties,  see  ss.  101,  103. 

(5)  A.  and  B.,  heing  co-surveyors 
of  the  highways  of  a  parish,  it  was 
agreed  between  them  that  A.  shotdd 
deliver  up  the  rate-book  to  B.,  and 
that  B.  should  pay  A.  out  of  the  mo- 
nies he  should  collect  under  the  rate, 
the  sum  of  15Z.,  which  A.  had  ad- 
vanced beyond  the  amount  collected 
by  the  previous  rate.     The  book  was 


accordingly  delivered  tp  B.,  who  col- 
lected more  than  \5l.,  but  expended 
the  whole  in  the  repair  of  the  roads, 
and  did  not  pay  A.  the  ]  51.  : — Held, 
that  A.  might  maintain  an  action  to 
recover  it.  (Liddard  v.  Holmes,  2 
C.  M.  <b  JR.  686.) 

(c)  Sections  39,  40,  43,  44,  and  45 
do  not  apply  to. districts  under  the 
control  of  highway  boards  created  by 
25  &  26  Vict.  c.  61. 


fgigtixrass  in  fficnerai  ioi7 

way  rate  ;  and  such,  accounts  shall  specify  the  diflFerent  sums,  and  the  lo.  Of  surveyor's 
times  when  and  the  persons  to  whom  and  by  whom  the  same  shall     accounts,  &c. 

have  been  collected  and  paid.  

Sect.  40.  The  said  surveyor,  district  surveyor,  or  assistant  surveyor,  6  &  6  Will.  4,  c  50. 
as  the  case  may  be,  shall  and  he  is  hereby  required  from  time  to  time  Surveyor  to  keep 
to  keep  a  book,  in  which  shall  be  entered  a  just  and  true  and  particular  of  mom^s  ?t° 
account  of  all  money  which  shall  have  come  to  his  hands  as  surveyor,  ceived,  &c.{o); 
district  surveyor,  or  assistant  surveyor  of  the  parish  for  the  purposes 
of  this  act,  and  to  whom,  and  on  what  occasion,  and  for  what  work, 
and  in  what  place,  and  on  what  day  he  shaU.  have  paid  or  applied  the 
same,  and  also  an  account  of  all  tools,  materials,  implements,  and  other 
things  provided  by  him  for  the  repair  of  the  said  highways ;  and  such  to  be  open  to  in- 
book  shall  at  all  reasonable  times  be  open  to  the  inspection  of  every  speotion  of  rated 
inhabitant  rated  to  the  highway  rate  of  the  parish,  or  of  any  of  the  '"'^*'"'™*^- 
parishes  united  into  a  district,  without  fee  or  reward,  and  every  such 
inhabitant  may  take  copies  or  extracts  from  the  said  book,  or  any  part 
thereof,  without  paying  for  the  same ;  and  in  case  the  said  surveyor, 
district  surveyor,  or  assistant  surveyor  shall  neglect  to  provide  such 
book,  or  to  enter  therein  every  sum  received"  or  paid  by  him  within 
one  week  after  the  same  shall  have  been  received  or  paid,  or  shall 
refuse  to  permit  or  shall  not  permit  any  such  inhabitant  as  aforesaid 
at  any  reasonable  time  to  inspect  the  same,  or  take  copies  or  extracts 
as  aforesaid,  such  surveyor,  district  surveyor,  or  assistant  surveyor 
shall  forfeit  and  pay  any  sum  not  exceeding  bl.  for  each  default,  to  be 
levied  and  applied  ia  manner  herein  provided.     (See^os*,  p.  1088.) 

Sect.  41.  All  the  said  books,  papers,  writings,  and  accounts,  and  all  The  property  in 
materials,  tools,  and  implements  which  shaU  be  provided  in  pursuance  booke,  materials, 
of  this  act  for  repairing  or  preserving  the  highways,  and  also  the  scrap-  in  surveyor  for 
ings  of  the  said  highways,  shall  be  vested  in  the  surveyor  for  the  time  time  being, 
being ;  or  in  case  a  district  surveyor  shall  be  appointed,  then  all  such 
books,  papers,  writings,  and  accounts,  and  all  materials,  tools,  imple- 
ments, and  scrapings,  shall  be  invested  in  the  district  surveyor.     (See 
fost,  p.  1086.) 

See  $ost,  pp.  1018  and  1086,  as  to  the  custody  of  the  books. 

Sect.  42.  The  said  surveyor,  district  surveyor,  or  assistant  surveyor  Surveyor,  on 
shall,  within  14  days  after  leaving  his  office,  deliver  such  books  and  to'deliror  books, 
accounts  verified  as  herein  directed  (6),  together  with  all  such  sums  of  &o.,  to  sucoeediug 
money  as  shall  be  due  from  him,  and  likewise  aU  tools,  materials,  surveyor, 
implements,'  and  other  things  as  aforesaid,  to  his  successor  in  office,  or 
retain  the  same  in  his  hands,  and  account  for  them  in  his  next  account 
if  he  shall  be  continued  surveyor  or  district  surveyor  of  such  parish  in 
the  succeeding  year ;  and  in  case  such  surveyor  or  district  surveyor  Penalty  for 
shall  neglect  to  deliver  within  such  time  as  aforesaid,  the  said  books,  "^siect. 
papers,  writings,  and  accounts,  and  such  tools,  materials,  implements, 
and  other  things,  in  manner  aforesaid,  he  shall  for  every  such  offence 
forfeit  any  sum  not  exceeding  bl. ;  and  in  case  he  shall  make  default 
in  the  paying  or  accounting  for  the  money  so  due  from  him  within  the 
time  and  according  to  the  directions  aforesaid,  he  shall  forfeit  double 
the  money  so  due. 

Under  the  statute  13  Geo.  3,  c.  78,  s.  48,  it  was  held  that  a  surveyor  Decisions  under 
of  highways  could  not  maintain  an  action  against  the  late  surveyor  for  '''L^^  ^^°'  ^' 
the  balance  remaining  in  his  hands  until  his  accounts  had  been  settled, 
and  allowed  or  disallowed  in  the  maimer  pointed  out  by  the  48th 
section  of  that  act,  which  provided  that  the  surveyor,  before  he  went 
out  of  office,  should  do  certain  things  as  to  his  accounts ;  and  when- 
ever the  said  accounts  should  be  settled  in  manner  therein  appointed, 
the  surveyor  should  forthwith  deliver  a  duplicate  of  the  account,  with 
all  such  sums  of  money  as  should  remain  in  his  hands,  to  the  succeed- 
ing surveyor.     {Ilm&ibawrclt  v.  Langton,  10  B.  &  0.  546.) 

(a)  See  ante,  note  (J),  p.  1016.        (J)  That  is  by  s.  45,  post,  p.  1019. 
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10.  Ofswmyor's     Under  this  enactment  it  was  also  held,  that  clmrchwardens  and 
accounts,  (Sic.     overseers  have  not  such  a  property  in  the  accotmt-books  of  a  late 

jr-n    surveyor  of  the  highways  as  to  enable  them  to  maintain  trover  for 

•  4,  u.   0.  tji0m .  ^jj^  ^^^  their  remedy  was  under  this  enactment.     [Addison  v. 
Rmtnd,  1  C.  &  P.  285.) 

Where  a  late  surveyor  of  highways,  on  his  account  books  being 
demanded  of  him  at  the  vestry,  said,  "  I  have  not  got  them,  I  have 
delivered  them  to  my  brother  J.,"  who  in  his  presence,  said,  "  I  have 
them,  and  I  wiU  keep  them."  J.  was  one  of  the  overseers  of  the  poor 
of  the  parish :  it  was  held,  under  the  same  enactment,  in  an  action  of 
trover  against  A.,  that  this  was  no  evidence  of  a  conversion  by  A.,  as 
the  overseer  is  a  person  to  whom  the  books  are  to  be  delivered  under 
the  enactment,  and  the  judge  would  not  leave  it  to  the  jury  to  say 
whether  this  delivery  over  was  colourable.     [Id.) 

If  a  surveyor  improperly  neglected  to  account,  as  directed  by  the  13 
Geo.  3,  c.  78,  he  might  have  been  compelled  to  do  so  by  mandamus. 
{R.  V.  Lewis,  1  Dowl.  531.) 

In  a  case  also  decided  under  the  48th  section  of  that  statute,  where 
a  mandamus  suggested  that  defendant  was  surveyor  of  the  highways 
for  a  time  named  and  now  expired ;  and  that  divers  books  of  accounts, 
&c.  relating  to  the  highways,  during  his  time  of  office,  were  now  in 
his  possession,  and  ought  to  be  delivered  to  the  churchwardens,  and 
that  he  had  often  been  required  so  to  deliver  them,  and  had  refused ; 
and  the  mandamus  commanded  him  to  deliver  to  the  churchwardens 
all  books,  &c.  in  his  possession,  or  show  cause  to  the  contrary ;  and 
the  defendant  returned,  that  he  had  not,  on  the  day  of  the  teste  of  the 
mandamus,  nor  since,  nor  now,  nor  when  he  was  required  on  behalf  of 
the  churchwardens,  any  books,  &c.,  in  his  possession;   not  stating 
whether  he  had  them  in  his  possession  between  the  times  of  the  requi- 
sition and  the  teste,  nor  what  he  had  done  with  them,  the  return  was 
held  good ;  but  the  court  refused  to  give  the  defendant  the  costs  he  had 
incurred  by  reason  of  the  mandamus.     (iJ.  v.  Round,  4  Ad.  &  E.  139.) 
Surveyor  guilty  of     ^^  surveyor  be  guilty  of  any  embezzlement  or  breach  of  duty,  he 
embezzlement       may  be  indicted.     [R.  V.  Anderson,  MS.,  post,  "  Officer.") 
may  be  indicted.        ggg^^  43_  j^  gase  of  the  death  of  any  such  surveyor,  district  sur- 
ofa°u^eyor^exe-    '^eyor,  or  assistant  _  surveyor,   before  he  shall  have  paid  and  fully 
cutors  to  account,  satisfied  all  the  monies  which  he  shall  have  received  by  virtue  of  this 
act,  then  and  in  every  such  case  the  executors  or  administrators  of 
such  surveyor,  district  surveyor,  orassistant  surveyor  so  dying,  shall  pay 
and  satisfy  the  same  out  of  his  estate  and  effects  unto  the  succeeding  sur- 
veyor, district  surveyor,  or  assistant  surveyor,  in  like  manner  as  other 
debts  are  directed  by  law  to  be  discharged  by  such  executors  or  adminis- 
trators, and  also  shall  deliver  up  aU  books,  papers,  writings,  assessments, 
tools,  materials,  and  implements,  and  other  things  concerning  his  office, 
which  shall  have  come  to  the  hands  of  such  executors  or  admonistrators, 
who  shall  and  may  plead  such  payment  in  any  action  or  suit  which  may 
. .         .  be  brought  against  them  on  account  of  the  said  estate  and  effects,  and 

exec™OT^(a™  give  the  same  in  evidence ;  and  in  case  of  the  non-payment  of  such 
monies,  or  the  non-delivery  of  such  books,  papers,  writings,  assess- 
ments, tools,  materials,,  implements,  and  things,  for  the  space  of  one 
calendar  month  after  demand  m.ade  liereof  in  writing  by  or  on  behalf  of 
the  said  succeeding  surveyor,  it  shall  be  lawful  for  the  said  succeeding 
surveyor  to  commence  and  prosecute  an  action  or  actions  in  any  of  Ids 
Majesty's  courts  of  record  at  Westminster  against  such  executors  or 
administrators  for  the  recovery  of  the  said  monies,  or  for  the  recovery  of 
damages  for  the  detention  of  such  books,  papers,  writings,  assessments, 
tools,  materials,  implements,  and  things,  in  which  action  or  actions 
full  costs  of  suit  shall  be  recovered  by  the  said  succeeding  surveyor. 

(a)  By  the  13  Geo.  3,  c.  78,  s.  48,  the  executor  or  administrator  was  liable 
to  a  penalty  for  making  default. 
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Sect.  44.  Within  14  days  after  the  election  or  appointment  of  sur-  lo.  Ofswmeyor's 
veyor  as  hereia  directed,  the  aocounts  as  aforesaid  made  in  writing,     accoumts,  <Scc. 

and  signed  by  the  surveyor,  district  surveyor,  or  assistant  surveyor  — ; 

for  the  year  preceding,  of  all  monies  received  and  disbursed  by  virtue  ^      ^^-  *>  "■  ^'^■ 
of  this  act,  ending  on  the  day  of  the  election  or  appointment  of  sur-  ^^  ^a'/'b"™'*^  *° 
veyor,  shall  be  made  up,  balanced,  and  laid  before  the  parishioners  in  veyors,  &o^  and 
vestry  assembled,  who  may,  if  they  think  fit,  order  an  abstract  thereof  laid  before  the 
to  be  printed  and  published ;  and  within  one  calendar  month  after  the  iMg^e^ssionsfor' 
election  or  appointment  of  surveyor  as  herein  directed  the  said  aocounts  highways. 
shall  be  signed  by  the  surveyor,  district  surveyor,  or  assistant  sur- 
veyor for  the  year  preceding,  and  laid  before  the  justices  of  the  peace 
at  a  special  sessions  for  the  highways  holden  at  the  place  nearest  to  the 
parish  or  district  for  which  such  surveyor  shall  have  been  appointed, 
and  such  justices  are  hereby  authorised  and  required  to  examine  him 
as  to  the  truth  of  the  said  accounts  or  of  any  charge  contained  therein : 
Provided  always  that  if  any  person  chargeable  to  the  rate  authorised  complaint  may  be 
to  be  made  by  this  act  has  any  complaint  (a)  against  such  aocounts  made  against  sueh 
or  the  application  of  the  monies  received  by  the  said  surveyor,  it  shall  ^<=o™ts- 
be  lawful  for  any  such  inhabitant  to  make  his  complaint  thereof  to 
such  justices   at  the  time   of  the  verification  of  such  accounts  as 
aforesaid,  and  the  said  justices  are  hereby  required  to  hear  such  com- 
plaint, and,  if  they  shall  think  fit,  to  examine  such  surveyor  upon 
oath,    and  to  make   such    order  thereon  as  to  them    shall    seem 
meet  (J). 

There  is  no  appeal  to  the  quarter  sessions  against  the  allowance  at  no  appeal  to 
special  sessions  of  the  accounts  of  the  surveyor.     [Recj.  v.  West  Riding  quarter  sessions 
of  TorhsUre  {Justices)  1  Q.  B.  624.)     In  this  case  the  justices  in  petty  of^eountT"™^ 
sessions  had  allowed  aocounts  which  were  complained  of,  but,  as  they 
themselves  deposed,  had  not  entered  fully  into  the  case,  under  the  im- 
pression that  an  appeal  lay  to  the  quarter  sessions,  and  that  the 
case  involved  important  questions  of  law,  and  the  court  of  Queen's 
Bench,  after  deciding  that  no  such  appeal  lay,  refused  a  mandamus  to 
the  petty  sessions  to  review  the  allowance. 

Nor  is  there  any  appeal  on  the  part  of  the  surveyor  against  an  order 
of  justices  allowing  a  part  of  his  accounts  and  disallowing  the  re- 
mainder, and  directing  him  to  pay  the  amount  disallowed  to  his 
successor.     {Beg.  v.  J.  P.  of  Leicestershire,  S  JE.  &  B.  557.) 

Sect.  45.  It  shall  and  may  be  lawful  for  the  justices  of  the  peace  Justices  to  hold 
within  their  respective  divisions,  or  any  two  or  more  of  them,  and  special  sessions  for 
they  are  hereby  required,  to  hold  not  less  than  8  nor  more  than  12  aot^°^°^  ° 
special  sessions  in  every  year  for  executing,  the  purposes  of  this  act, 
the  days  of  the  holding  thereof  to  be  appointed  at  a  special  sessions  to 
be  held  within  14  days  after  the  20th  day  of  March  in  every  year : 
Provided  always,  that  it  shall  not  be  necessary  to  cause  any  notice  to 
be  given  or  sent  to  any  justice  acting  and  residing  within  such  limits 
of  the  day  or  time  of  the  holding  thereof;  \^post,  p.  1043] ;  and  at  the  At  such  sessions 
said  special  sessions  held  next  after  the  25th  day  of  March  in  every  year,  ™'™J°g  ^nd^"*^ 
[s.  44,  supra],  the  sui-veyor  of  each  of  the  parishes  within  their  respec-  make  return  of 
tive  divisions  shall  verify  his  aocounts,  and  shall  make  a  return  in  state  of  roads,  &c. 
writing  to  such  special  sessions  of  the  state  of  all  the  roads,  common 
highways,  bridges,  causeways,  hedges,  ditches,  and  watercourses  apper- 
taining thereto,  and  of  all  nuisances  and  encroachments,  if  any,  made 


(a)  Such  a  complaint  is  within  the  this  section  as  to  surveyors  appointed 

words  of  the  20  &  21  Vict.  c.  43,  s.  2,  under  13  Geo.  3,   passing  their  ac- 

enabling  justices  to  reserve  a  case  for  counts.    This  penalty  does  not  apply 

the  opinion  of  the  superior  courts.  to  assistant  surveyors  appointed  un- 

(Toiimsmd  v.  Beid,  30  L.  J.  M.  C.  der  s.  18.    {Adams  v.  Lakeman,  E.  B. 

223.)  &  K  615.)   , 

(5)  There  is  a  proviso  at  the  end  of 
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10.  Ofsv/rveyor's 
accounts,  &c. 

5  &  6  Will.  4,  u.  50. 

12  &  13  Vict.  c.  35. 
Clerks  to  justices 
at  special  sessions 
to  prepare  state- 
ments from  ac- 
counts of  sur- 
veyors of  high- 
ways, and  trans- 
mit them  to  secre- 
tary of  state. 


Penalty  on 
neglect. 


Town  clerks  of 
cities  and 
boroughs,  and 
clerks  to  trustees 
and  commission- 
ers, to  prepare 
statements  of 
accounts  respect- 
ing highways,  and 
transmit  them  to 
secretary  of  state. 


Penalty  on 
neglect. 


Abstracts  of 
statements  to  be 
laid  before  par- 
liament. 


upon  the  several  highways  mthin  the  parish  for  which  he  was  sur- 
veyor, as  well  as  the  extent  of  the  diflferent  highways  which  the  said 
parish  is  liable  to  repair,  what  part  thereof  has  been  repaired,  and 
with  what  materials,  at  what  expense,  and  what  was  the  amount  levied 
during  the  time  he  was  surveyor  of  the  said  parish. 

The  12  &  13  Vict.  c.  35  (Highways  Act),  s.  1,  recites  5  &  6  Will.  4, 
c.  50,  ss.  44,  45,  and  enacts  that  at  the  special  sessions  in  each  division 
at  which  the  accounts  of  any  surveyors,  district  surveyors  and  assist- 
ant surveyors  shall  be  produced  and  verified  as  by  the  said  recited  act 
required,  the  clerk  to  the  justices  shall  prepare  from  such  accounts  a 
separate  statement  in  writing,  according  to  the  form  in  the  schedule  to 
this  act,  of  the  receipts  and  expenditure  on  account  of  the  highways  of 
each  parish  in  such  division,  and  shall,  within  14  days  after  such  special 
sessions,  transmit  all  such  statements  to  one  of  her  Majesty's  principal 
secretaries  of  state ;  and  for  the  preparation  and  transmission  of  each 
such  statement  such  clerk  shall  be  entitled  to  charge  to  the  respective 
parish  the  fee  of  2s. ;  and  if  any  such  clerk  to  such  justices  shall 
neglect  to  transmit  any  such  statement  within  the  time  hereinbefore 
prescribed  for  that  purpose,  he  shall  for  every  such  oflfence,  on  con- 
viction, forfeit  any  sum  not  exceeding  61.,  nor  less  than  40s.,  and  such 
penalty  shall  be  recovered  and  applied  as  penalties  are  by  the  said  act 
made  recoverable  and  applicable. 

Sect.  2.  That  the  town  clerk  of  every  city,  borough,  port,  cinque 
port  or  town  corporate  subject  to  the  provisions  of  the  act  "for  the 
Begulation  of  Municipal  Corporations  in  England  and  Wales,"  and  the 
clerk  to  the  trustees  or  commissioners  appointed  under  any  act  of 
parliament  where  the  council  of  such  city,  borough,  port,  cinque  port 
or  town  coi-porate,  or  such  trustees  or  commissioners,  are  authorised 
to  pave,  cleanse,  or  repair  any  highway,  shall,  within  30  days  next 
after  every  annual  or  other  periodical  account  of  the  receipts  and  ex- 
penditure of  such  council,  trustees,  or  commissioners,  in  respect  of  the 
highways  under  their  management  has  been  made  out,  or  where  pro- 
vision is  made  for  the  settlement  or  audit  of  such  account,  then  within 
30  days  after  such  settlement  or  audit,  prepare  from  such  account  a 
statement  in  writing,  showing  (as  far  as  circumstances  will  permit) 
the  like  particulars  of  such  receipts  and  expenditure  as  are  indicated 
under  the  heads  of  receipts  and  expenditure  respectively  in  the  form 
contained  in  the  schedule  to  this  act,  and  shall,  within  the  time  afore- 
said, transmit  such  statement  to  one  of  her  Majesty's  principal  secre- 
taries of  state ;  and  if  such  town  clerk  or  clerk  to  the  trustees  or 
commissioners  shall  neglect  to  transmit  any  such  statement  within 
such  time  as  aforesaid,  he  shall  for  every  such  offence,  on  conviction, 
forfeit  any  sum  not  exceeding  lOZ.  nor  less  than  51.,  and  such  penalty 
shall  be  recovered  and  applied  as  penalties  are  by  the  said  act  made 
recoverable  and  applicable. 

Sect.  3.  That  such  secretary  of  state  shall  every  year  cause  the 
statements  transmitted  to  him  under  this  act  to  be  abstracted,  and  the 
abstracts  thereof  to  be  laid  before  both  houses  of  parliament. 


SCHEDtTLE. 
General  Statement  of  the  Receipts  and  Expenditure  on  aceov/nt  of  the  Highways 
of  the  parish  \tovmship,  hamlet,  &o.'\  of  in  the  county  of  for  the  year 
eTiding  25th  of  March,  18  ■,  as  appearing  from  the  accounts  of  surveyor 
of  highways  for  the  said  parish  [township,  hamlet,  efec],  allowed  ly  the  jus- 
tices at  a  special  sessions  for  the  highways,  holden  at        on  the       day  of 

EBOEIPTS.  £     s.     d. 

Balance  in  hand  (if  any)  from  last  account 

Eates  or  assessments  received  in  money       ...         ■         .     . 
Value  of  team  labour  performed  by  ratepayers  in  lien  of  rates     , 
Value  of  other  work  performed  by  ratepayers  in  Ueu  of  rates        .     . 
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£  s.    d.  11.  Of  the  high- 

Receipts  from  turnpike  trusts  (if  any) way  rates. 

Other  receipts 


.  12  &  13  Vict.  0.  35. 


Total  income 


EXPENDITURE.  £     S.     d. 

Balance  oyerpaid  (if  any)  on  last  account 

Paid  for  manual  labour 

„    for  team  labour  (in  money) 

„    for  materials 

,,   for  tradesmen's  bills 

„    for  salaries  

Value  of  team  labour  performed  by  ratepayers  in  lieu  of  rates   . 
Value  of  other  work  performed  by  ratepayers  iu  lieu  of  rates         .     . 

Payments  to  turnpike  trusts  (if  any) 

Other  payments 

Total  expenditure     £ 

Leaving  on  the  25th  March,  18    ,  a  balance  of  £ 
in  hand,  or  overspent,  as  the  case  may  be. 

Signed 

Clerk  to  the  justices  for  the  division. 
Dated        18    . 

The  accounts  must  be  exhibited  in  such  a  manner  as  mU.  enable  s  &  6  wm.  4,  c  so. 
the  justices  to  exercise  their  judgment  upon  them. ;  the  assessments,  Accounts,  how  to 
therefore,  ought  to  be  produced.     Where  the  surveyor  has  improperly    ^  ^™ 
allowed'  the  time  for  producing  and  passing  his  account  to  go  by,  a 
writ  of  mandamus  will  lie  to  compel  him  to  produce  them.     [Eex  v. 
Bound,  4:A.&JE.  139 ;  JR.  v.  N.  R.  YorhsUre,  Q  B.  &  G.  152.)    As  to 
the  jurisdiction  respecting  the  surveyor's  accounts  under  the  repealed 
act,  13  Geo.  3,  o.  78,  ss.  48,  80,  see  B.  v.  W.  B.  TorJcsMre,  5  T.  B.  629; 
B.  V.  Mitchell,  Id.  701 ;  B.  r.  Somersetshire,  5  B.  &  0.  816  ;  B.  v.  N.  B. 
YorhsUre,  6  B.  &  G.  152 ;  B.  v.  Fmoler,  1  Ad.  &  Ell.  836 ;  B.  v.  Jus- 
tices of  Cumberland;  1  Bar.  &  Woll.  497  ;  B.  v.  Ooodenough,  2. Ad.  &  E. 
463. 

By  the  5  &  6  WUI.  4,  c.  50,  s.  Ill,  post,  p.  1095,  surveyors  may  charge  Surveyors  may 
in  their  accounts  the  expenses  of  legal  proceedings.  procfediigs!^*^ 


XI.  ®f  tSe  l^tflStoaa  IRates. 

An  important  change  in  the  former  law,  as  regards  the  funds  for  pay-  statute  duty,  and 
ing  the  expenses  of  repairing,  &c.,  highways,  is  effected  by  the  5  &  6  ?.°™P2^**i°v'L/i 
WiU.  4,  c.  50.    This  statute,  by  repealing  the  13  Geo.  3,  c.  78,  34  Geo.  ^''"  °*'  *'"^=*''''- 
3,  c.  74,  and  54  Geo.  3,  c.  109,  has  abolished  the  former  obligation  of 
statute  duty,  and  the  means  pointed  out  by  those  acts  for  obtaining 
funds  for  the  repair,  &c.,  of  highways,  in  the  shape  of  composition  in 
lieu  of  such  statute  duty. 

By  the  present  statute  the  funds  for  the  repair  of  highways  are  to  be 
raised  by  highway  rates,  upon  nearly  the  same  principle  as  the  poor- 
rates,  and  to  be  levied  and  collected  by  the  surveyor,  &c.,  under  the 
provisions  of  that  statute,  and  which  we  shall  now  notice  in  the  follow- 
ing order. 

Herein  of —  „.  . .      ,    , 

Division  of  suD- 

1.  How  the  Bate  is  to  he  assessed,  p.  1022.  ■i^'^'- 

2.  Poor  rate  Assessments  may  be  inspected  by  Surveyor,  p.  1028. 

3.  The  Form,  and  Amount  of  the  Bate,  p.  1024. 
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11.   Of  the  high- 
way rates. 

5  &  6  Will.  4,  c.  60, 


Surveyor  to  make 
rate. 


How  to  bamade. 


4.  Powers  in  Local  Acts  of  Compcnmding  for  Mates  eostended  to  Sur- 

veyor, p.  1024.-  ' '      ' 

5.  Errors  in  Hates  may  ie  corrected,  p.  1024. 

6.  Poor  Persons  may  be  discharged  from  Bate,  1025. 

7.  Persons  exempt  from  former  Statute  Duty  not  lialle  to  Bate, 

p.  1025. 

8.  Mode  of  proceeding  for  the  Becovery  of  Bates,  p.  1026, 

9.  Bate-payers  enabled  to  divide  Carriage  of  Materials,  p.  1026. 

1.  How  Bate  to  be  Assessed,  &o.        -    , 

By  5  &  6  Will.  4,  c.  50,  s.  27,  in  order  to  raise  money  for  carrying 
tte  several  purposes  of  this  act  into  execution  (a), '  it  is  further 
enacted,  that  a  rate  shall  be  made,  assessed,  and  levied  by  the  sur- 
veyor (S)  upon  all  property  now  liable  to  be  rated  and  assessed  to  the 
reUef  of  the  poor ;  provided  (c)  that  the  same  rate  shall  also  extend  to 


(a)  By  the  82nd  sect.,  ^osi,  p.  1030, 
where  it  shall  ngt  appear-  that  there 
is  sufficient  money  in  the  hands  of 
the  surveyor  for  making  satisfaction 
to  the  owner  of  lauds  taken  for  widen- 
ing highways,  two  justices,  where 
the  owners  agree,  and  the  court  of 
quarter  sessions,  where  the  recom- 
pense is  settled  by  a  jury,  are  autho- 
rised to  direct  the  surveyor  to  make 
and  levy  a  rate  for  raising  the  money 
required  for  such  recompense.  By 
the  91st  sect,  fost,  p.  1041,  this  power 
is  extended  to  raising  the  money 
wanted  for  the  purchase  of  land  re- 
quired foi'  a  new  highway.  And  see 
post,  p.  1208,  as  to  the  justices  at  spe- 
cial sessions  for  the  highways,  on 
proof  of  the  deficiency  of  the  funds, 
&c.,  of  any  turnpike  trust  ordei-ing 
payment  to  such  trust  of  a  portion  of 
the  highway  rate  ;  and  30  &  31  Vict, 
c.  121,[s.  3,  post,  p.  1177,  as  to  pay- 
ment of  balances  by  trustees  to  pa- 
rishes in  which  turnpike  road  be- 
comiug  a  highway  is  situated. 

(6)  See  5  &  6  WiU.  4,  o.  50,  s.  17, 
ante,  p.  1016,  as  to  a  surveyor  being 
appointed  to  make  rate  when  parish 
formed  into  a  district. 

(c)  This  proviso  is  not  limited  to 
the  identical  mines  before  actually 
rated,  but  extends  to  mines  of  the 
same  class  and  description  as  those 
usually  rated  in  the  parish  before  the 
act  passed,  though  worked  for  the 
iirst  time  after  the  passing  of  the  act. 
{Bug.  V.  Saunders,  2i  L.  J.  M.  G. 
67.) 

The  meaning  of  the  words  ' '  usually 
rated,"  in  s.  27,  is  such  woods,  &c., 
as  in  point  of  fact  were  usually 
rated  in  the  particular  parish  at  the 
time  of  the  passing  of  the  statute. 
(R.  V.  Hose,  6  Q.  B.  153.)  If  the 
rates  are  co-existent,  the  court  will 


not  presume  that  they  are  made  for 
the  same  period  of  time,  and  there- 
fore invalid.  (Tb.)  By  a  local  act 
for  the  improvement  of  ,a  particular 
portion  of  a  parish  it  was  provided 
that  every  inhabitant  or  owner  who 
should  be  assessed  for  the  rates  made 
under  that  act  for  any  lands  or  tene- 
ments within  the  limits  of  the  act 
should  be  released  and  free  from  all 
rates  and  assessments  towards  the 
paving  and  lighting  any  other  street, 
road  or  place  within  the  parish,  in 
respect  of  siich  lands  and  tenements. 
Held,  that  this  did  not  exempt  an 
occupier  of  premises  assessed  within 
the  local  district  from  being  assessed 
in  a  general  highway  rate  imposed 
upon  the  whole  parish,  although  a 
portion  of  such  rate  might  be  ex- 
pended in  paving  parts  of  the  parish 
out  of  the  district.  {Richardson  v. 
Tubbs,  4  C.  B.  4.) 

By  13  &  14  Vict.  c.  99,  provision 
is  made  to  enable  vestries  to  deter- 
mine whether  tenements  not  exceed- 
ing Vai.  yearly  value  shall  be  liable 
to  the  poor  rate  and  to  the  highway 
rates,  and  the  mode  of  assessment  is 
regulated.  This  statute  wiU  be  found 
under  title  "Poor  Rate,"  and  also  the 
12  &  13  Vict.c.  14,  which  enables 
overseers  to  recover  the  costs  of  dis- 
training for  poor  rates  or  highway 
rates.  If  a  party  claims  an  exemption 
from  a  highway  rate,  he  must  appeal, 
and  if  he  omits  to  do  so  no  objection 
can  be  raised  by  him  to  a  rule  under 
11  &  12  Vict.  c.  44,  s.  5,  calling  upon 
the  justices  to  issue  a  distress  warrant 
against  his  goods  for  the  amount  of 
the  rate.  {R.  v.  Oxfordshire  {Justices 
of),  18  L.  J.  M.  C.  222  ;  Birmingham 
{Churchwardens  of)  v.  Shaw.  10  Q.B. 
868.)  As  to  the  application  of  rates 
to  turnpike  roads,  see  infra,  p.  1208. 
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such  woods,  mines,  and  quarries  of  stone,-  or  otter  iereditaments,  as  11  .Oft) 
have  heretofore  been  usually  rated  to  the  highways ;  and  provided  also,       way  rates. 
that  every  such  rate  shall  be  signed  by  the  said  surveyor,  and  allowed  ■  — —- 

by  two  justices  of  the  peace,  and  published  in  the  same  way  as  poor  ^"^  °  "'"•  *>  "■  "■ 
rates  are  now  allowed  and  published. 

In  the  case  of  Js.  of  Staffordshire,  23  L.  J.  M.  C.  17,  the  court  hfeld 
that  an  aUowanoe  written  by  the  justices  in  the  middle  of .  the  rate 
instead  of  at  the  end  of  it,  in  liie  words  ' '  We  do  hereby  consent  to  and 
allow  the  foregoing  rate  and  assessment,"  was  no  allowance  of  the  part 
of  the  rate  which  followed  the  signature. 

See  title  "Local  Government "  for  the  cases  relating  to  the  repairs  of 
highways  and  the  levying  of  rates  for  that  purpose  by  local  boards  of 
health  within  districts  under  their  management. 

The  liability  to  be  rated  to  the  poor  is  grounded  on  the  statute  43  ^"J.^'p^^/?^  i"'°' 
Bliz.  c.  2,  s.  1,  by  which  the  overseers  of  the  poor  to  raise  the  sums  of  rate'To."  * 
money  necessary  for  the  relief  of  the  poor,  and  other  purposes  therein 
mentioned,  jby  taxation  "  of  every  inhabitant,  parson,  vicar,  and  other, 
and  of  every  occupier  of  lands,  houses,  tithes  impropriate,  jiropriations 
of  tithes,  coal  mines,  or  saleable  underwoods  in  the  parish.  This 
liabUity  wiU.  be  found  fully  noticed  under  title  "  Poor." 

In  making  the  highway  rate  under  this  act,  the  surveyor  should, 
under  the  powers  given  in  the  next  section,  make  the  same  with  refe- 
rence to  property  included  in  the  last  rate  made  for  the  relief  of  the 
poor,  though  if  he  should  discover  other  property  which  is  rateable,  he 
Should  insert  that  also. 

The  words  "  usually  rated"  in  this  section  refer  not  to  legal  rate- 
ability,  but  to  rating  in  point  of  fact,  and  to  the  practice  of  rating  in 
the  particular  parish,  not  in  the  county  generally,  and  therefore  it  is 
'  right  to  enquire  whether  in  every  particular  case  the  words  mines,  &o. 
were  in  fact  rated  at  the  time  of  the  passing  of  the  act.  {Beg.  v.  Bose, 
6  Q.  B.  153.)  But  this  proviso  is  not  limited  to  the  identical  mines 
woods,  &o.  before  actually  rated,  it  extends  to  others  of  the  same  class 
and  description  as  those  actually  rated,  though  worked  for  the  firat 
time  since  the  Highway  Act  coming  into  operation.  {Beg.  v.  Bandall, 
24  L.  J.  Q.  B.  57.) 

As  to  the  allowance  of  the  rate,  see  the  43  Eliz.  c.  2,  s.  1,  and  17  Allowance  of  rate. 
Geo.  2,  0.  3,  s.  1 ;   and  the  observations  and  decisions  fully  noticed 
under  title  "  Boor." 

2.  Poor  Eate  Assessmehts  mat  be  inspected  by  Sttevbtoe. 

By  5  &  6  WiU.  4,  c.  50,  s.  28,  in  order  to  enable  the  surveyor  to  form  Siirveyor  may 
a  proper  judgment  of  any  rate  to  be  made  in  pursuance  of  this  act,  and'obteta  c'?piS' 
it  is  further  enacted  that  it  shall  be  lawful  for  the  surveyor,  and  he  is  or  extracts. 
hereby  authorised  and  empowered,  at  aU  reasonable  times,  to  inspect, 
or  by  writing  signed  by  him.  to  grant  authority  to  any  person  appointed 
by  Mm  to  inspect,  any  of  the  rates  made  towards  the  relief  of  the  poor 
of  the  parish  of  which  he  is  surveyor,  or  the  books  wherein  the  assess- 
ments thereto  shall  be  entered,  without  fee  or  reward ;  and  the  sur- 
veyor, or  person  by  him  authorised  as  aforesaid,  shall  be  allowed  to 
make  a  copy  of  such  rate  or  books,  or  to  take  any  extracts  therefrom ; 
and  if  any  person  in  whose  custody  or  power  any  of  the  said  rates  or  Penalty  if  ^ooks 
books  shall  be,  shall,  when  thereunto  required  in  manner  afoi'esaid,  are  not  produced, 
refuse  or  neglect  to  produce  the  same  to  the  surveyor,  or  person  so  by 
him  authorised  as  aforesaid,  as  the  case  may  be,  or  to  allow  such  copy 
or  extract  to  be  made  or  taken,  at  all  reasonable  hours  in  the  day- 
time, he  shaU  for  every  such  offence  forfeit  and  pay  any  sum  not 
exceeding  51. 

In  Spenceley  v.  BoUnson  (3  B.  &.  0.  658,)  it  was  decided  on  the  con-  Demand  of  In- 
struction of  the  17  Geo.  2,  c.  3,  s.  2,  that  there  must  be  a  demand  to  speotion. 
inspect  a  poor  rate  at  a  reasonable  time  and  place.      And  in  Bennett  v. 
Edwards,  (7  B,  &  G.  686,)  an  assistant  overseer  appointed  under  69 
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11.  Of  the  high-  Geo.  3,  c.  12,  was  held  not  liable  to  the  -penalty  for  not  producing  the 
way  rates.      rate  upon  demand  for  inspection,  tmless  it  appear  that  by  the  terms  of 

; his  appointment,  it  was  part  of  his  duty  to  produce  the  same  :  but  if 

6  &  6  Will.  4,  u.  50.  |;jjQ  defendant  neglect,  after  notice,  to  produce  his  appointment  on  the 

trial,  it  may  be  inferred  that  it  was  lus  duty  to  produce  the  rate  on 

demand. 

3.  Form  abd  AMOtruT  op  Eatb. 

Form  and  amount      By  5  &  6  Will.  4,  c.  50,  s.  29,  every  rate  shall  contaiu  the  names  of 
of  rate.  the  occupiers,  the  description  of  the  premises  or  property  they  occupy, 

and  the  full  annual  value  of  such  premises  or  property,  and  shall  also 
specify  the  sum  in  the  pound  at  which  it  is  made  (a) ;  and  no  rate  to 
be  levied  or  assessed  as  aforesaid  shall  exceed  at  any  one  time  the  sum 
of  lOd.  in  the  pound,  or  the  sum  of  2s.  6<^.  in  the  pound  in  the  whole 
in  any  one  year  (b) :  Provided  nevertheless,  that  with  the  consent  of 
four-fifths  of  the  mhabitants  of  any  parish  contributing  to  the  high- 
way rate  assembled  at  a  meeting  specially  called  for  that  purpose,  10 
days'  previous  notice  of  the  same  having  been  given  by  the  surveyor 
of  the  said  parish,  the  rate  to  be  levied  and  assessed  as  aforesaid  may 
be  increased  to  such  sum  as  the  said  inhabitants  so  assembled  may 
think  proper. 

4.  PowiiES  IN  liOCAii  Acts  or  coMPotrNDiNG  foe  Bates 
extenhed  to  Stieyexoe. 

By  5  &  6  Will.  4,  c.  50,  s.  30,  in  parishes  in  which  the  overseers  of 
the  poor  have  power  by  local  acts  of  Parliament  to  compound  with  or 
require  composition  for  poor  rates  from  the  landlords  of  certain 
houses,  tenements,  or  hereditaments,  and  in  case  of  their  refusal  to 
compound,  to  rate  such  landlords  as  the  occupiers,  the  surveyor  shall 
have  the  same  powers,  remedies,  and  privileges  to  compound  and 
enforce  composition,  and,  in  case  of  refusal  by  the  landlords,  to  assess 
them  in  the  same  proportions  to  the  rates  authorised  to  be  made  by 
this  act,  as  the  overseers  of  the  poor  have  by  such  acts  for  assessing 
and  recovering  any  rate  made  for  the  relief  of  the  poor,  or  the  com- 
positions entered  into  for  the  same. 

6.  Eeeoes  m  Bates  mat  be  coeeeoted. 

Errors  in  rates  By  5  &  6  Will.  4,  c.  50,  s.  31,  Whenever  it  shall  appear  to  the  said 

may  be  rectified,  surveyor  as  aforesaid  that  there  has  been  any  omission  or  error  in  any 
rate  or  assessment  made  in  pursuance  of  tms  act  of  or  in  the  name 
or  any  person,  parson,  or  vicar,  or  of  any  house,  shop,  warehouse, 
coach-house,  stable,  cellar,  vault,  building,  workshop,  manufactory, 
garden-ground,  land,  tenement,  wood,  tithe,  mines,  pits  or  quarries 
of  any  mineral,  stone,  or  other  matter  whatsoever,  or  hereditaments 
liable  to  be  rated  for  the  purposes  of  this  act,  it  shall  be  lawful  for 
the  said  surveyor  as  aforesaid,  with  the  consent  and  approbation  of 
the  justices  at  a  special  sessions  {post,  p.  1043)  for  the  highways,  to 
cause  to  be  added  or  corrected  in  the  said  rate  or  assessment  the 
name  of  the  person,  parson,  or  vicar  omitted  or  erroneously  stated. 


Surveyor  to  have 
power  to  enforce 
coiuposition  in 
certain  parishes. 


(a)  See  form  of  rate,  post,  No.  17. 

(i)  'In  pleading  a  surveyor's  assess- 
ment made  on  occupiers  of  lands,  un- 
der the  repealed  stat.  13  Geo.  3,  c.  78, 
ss.  30  and  45,  it  was  necessary  to  aver 
that  the  assessment  did  not  exceed 
9d.  in  the  pound  on  the  yearly  value 
of  the  lands  ;  although  the  limitation 
as  to  value  annexed  to  ss.  30  and  40 
is  contained  in  a  distinct  proviso ; 
and  although  the  form  of  an  order  of 


justices,  in  schedule  No.  15,  of  the 
act,  adapted  to  the  above  sections, 
makes  no  mention  of  yearly  value. 
(Morell  V.  Earvey,  i  A.  &E.  684.) 
Concurrent  rates  cannot  he  made  for 
the  same  period  of  time.  {Reg.  v. 
Fordham,  11  A.  &  E.  73.)  But  an- 
other rate  may  legally  be  made  when 
a  former  one  has  not  been  wholly 
collected.  (Reg.  v.  Best,  5  Dowl.  de  L. 
40.) 


fligfjiwaas  itt  General  1025 

and  a  description  of  the  property  in  respect  of  which,  he  ought  to  be  ll.  of  the  hi 
rated ;  and  every  such  addition  or  correction  made  in  any  of  the  said  way  rates. 
rates,  and  signed  by  such  justices,  shall  be  as  valid  and  efifectual  as  if 


the  same  had  been  part  of  the  original  rate  at  the  time  when  it  was  first  °  *  *  ^'^'  *■  "•  *"' 
made. 

As  to  rates  not  being  quashed,  &o.,  for  want  of  form,  see  sect.  107 
{post). 

See,  as  to  a  poor  rate  being  altered  after  it  has  been  allowed,  R.  v. 
Barrat,  2 Boiigl. 465 ;  post,  tit.  "Poor." 

6.  Pooa  Peesons  may  be  dischaeged  from  Eate. 

By  5  &  6  Will.  4,  c.  50,  s.  32,  It  shall  and  may  be  lawful  for  the  Persons  toajr  be 
justices  at  a  special  sessions  for  the  highways,  on  application  made  to  ^xoused  by  jus- 
them  by  any  person  rated  to  any  rate  under  the  authority  of  this  act  mS  of  S^way 
to  be  discharged  therefrom,  on  proof  of  his  inability  through  poverty  rate, 
to  pay  such  rate,  the  surveyor  having  been  first  summoned  to  appear 
on  the  part  of  the  parish,  to  order  and  direct  that  such  person  shall  be 
excused  from  the  payment  of  such  rate  ;  and  which  order  of  the  said 
justices  is  hereby  declared  to  be  final  with  respect  to  such  rate.      See 
form  of  summons,  post. 

When  the  occupier  is  discharged  from  payment  of  highway  rate  on 
account  of  poverty,  the  owner  of  the  premises  is  not  liable  to  be 
rated.  {Bex.  v.  Hull  Bock  Coy.  2  B.  &  O.  516.)  Since  the  passing  of 
the  Small  Tenements  Act  (13  &  14  Vict.  c.  99),  owners  of  tenements 
not  exceeding  the  yearly  value  of  61.  may  be  rated  to  the  highway 
rate  instead  of  the  occupier.    See  ".PooE." 

7.  Pbesosts  exempt  feom  toemer  Statute  Ditty,  not 

LIABLE  TO  Bate. 

By  5  &  6  Will.  4,  c.  50,  s.  33,  When  property,  or  the  owner  or  Certain  persons 
occupier  in  respect  thereof,  has,  previous  to  the  passing  of  this  act,  been  ment  o?liigh^ay 
legally  exempt  from  the  performance  of  statute  duty,  or  from,  the  pay-  rate, 
ment  of  any  composition  in  lieu  thereof,  or  of  highway  rate,  the  said 
property  and  the  owners  and  occupiers  thereof  shall  be  exempt  from 
the  payment  of  the  rate  hereby  imposed. 

There  does  not  appear  to  have  been  any  express  exemption  in  the 
acts  by  which  the  statute  duty,  composition,  and  highway  rate  had 
been  regulated.  (See  ante,  p.  1021.)  A  particular  township,  how- 
ever, or  particular  persons,  might  be  exempted  by  act  of  ]?arlia- 
ment.  {B.  v.  Lacey,  5  B.  &  C.  702  ;  B.  v.  Dayrell,  1  B.  &  0.  685),  or 
perhaps  by  prescription  {Fawcett  v.  Fowlis,  1  B.  &  O.  394 ;  and  see 
Chaifidd  v.  Bueton,  3  B.  &  0.  863 ;  Mitchell  v.  Fordham,  Q  B.  &  C. 
274  ;  R.  V.  Toms,  Dougl.  401) ;  and  many  exemptions  are  to  be  found 
in  local  acts  in  favour  of  particular  kinds  of  property.  (See  Holford 
V.  Copeland,  3  B.  &  F.  129 ;  B.  v.  Manchester  Waterworks  Ccmipany,  1 
B.  &  0.  630;  R.  v.  Mosley_,  2  B.  &  0.226,  &o.) 

The  proper  mode  of  trying  the  validity  of  an  exemption  from  the 
■  rate  is  not  by  a  rule  under  11  &  12  Vict.  c.  44,  s.  5  {Beg.  v.  Shrop- 
shire, 3  N.  Sess.   Cases,  641),  but  by  appeal  to  the  sessions  {Mersey 
BocJcs  Co.  v.  Jones,  30  L.  J.  M.  C.  185.) 

8.  Mode  of  Peoceeding  for  the  eeooveey  of  Eatbs. 

By  5  &  6  Will.  4,  c.  50,  s.  34,  For  levying  and  recovering  the  said  Bates  how  to  be 
rate  by  this  act  authorised  to  be  made,  the  surveyor  shall  have  the  same  '^«°°™'^°'i- 
powers,  remedies,  and  privileges  as  the  overseers  of  the  poor  in  the 
parish  have  by  law  for  the  recovery  of  any  rate  made  for  the  relief  of 
the  poor  (a). 

(a)  The  12  Viot.  u.  14,  enables  costs  of  distraining  for  rates.  Seethe 
surveyors  of  highways  to  recover  the      act  under  "  Poo?-." 
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11.  0/ the  high- 
way rates. 

5  &  6  Wm.  4,  0.  60. 
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Ratepayers  may 
divide  among 
themselves  the 
conveyance  of 
stone,  &c.,  for 
repair  of  high- 
ways (6), 


which  shall  be 
paid  for  by  sur^ 
veyor. 


As  to  the  mode  of  proceeding  for  the  recovery  of  a  rate  made  for 
the  relief  of  the  poor,  see  tit.  "  Poor."  See  also  the  forms  of  proceed- 
ings under  that  title. 

No  appeal  lies  under  the  20  &  21  Vict.  c.  43,  against  the  decision  of 
justices  refusing  to  enforce  payment  of  highway  rates  pursuant  to  5 
&  6  WiU.  4,  c.  50.  ( Walher  v.  (?.  W.  B.  Coy.  29  L.  J.  M.  O.  117.)  The 
right  course  is  to  obtain  a  rule  against  the  justices,  pursuant  to  11  & 
12  Vict.  c.  44,  s.  5. 

The  rate  may  be  demanded  by  one  of  two  surveyors  acting  under 
the  5  &  6  Will.  4,  c.  50.  (Morrefl  v.  Martin,  8  Bcotf  688.)  And  it  may 
be  paid  to  one  of  such  surveyors,     {lb.) 

Under  the  repealed  statute  13  Geo.  3,  c.  78,  it  was  held  that  no 
action  could  be  maintained  by  the  surveyors  of  highways  against  the 
parties  rated  for  non-payment  of  the  sums  assessed,  in  Ueu  of  statute 
duty ;  a  specific  remedy,  by  distress,  having  been  given  by  the  statute. 
( Underhill  v.  ElUcombe,  M' 01.  &  T.  450.) 

An  action  lies  against  the  surveyor  for  executing  a  warrant  of 
distress  for  non-payment  of  highway  rates  if  the  party  distrained 
upon  proves  his  exemption.     {Freeman  v.  Read,  32  L.  J.  M.  C.  226.) 

See  forms  of  summons  for  non-payment  of  assessment.  No.  19,  and 
warrant  of  distress  for  non-payment  of.  No.  20  (a). 

9.  Eate  Paters  enabled  to  divide  Oaeeiage  of  Matemais. 

By  5  &  6  Will.  4,  c.  50,  s.  35,  it  shall  be  lawful  for  two  rate  payers 
of  any  parish,  within  6  days  next  after  the  annual  appointment  of  the 
surveyor,  by  a  notice  in  writing,  to  require  the  said  surveyor  to  call 
a  meeting  of  the  rate  payers  of  the  said  parish  for  the  purpose  here- 
after mentioned,  and  the  said  surveyor  shall  call  such  meetmg  within 
8  days  after  the  receipt  of  such  notice,  and  shall  give  6  days  previous 
intimation  of  such  meeting ;  and  if  at  such  meeting  a  majority  of  the 
rate  payers  then  and  there  assembled  shall  signify  their  consent 
thereto,  it  shall  and  may  be  lawful  for  the  rate  payers  keeping  a  team 
or  teams  of  two  or  more  horses  or  beasts  of  draught  to  divide  among 
themselves,  in  proportion  to  the  amount  of  rate  to  which  they  may 
respectively  be  assessed,  the  carrying  of  the  material  which  may  be 
required  by  the  said  surveyor  for  the  repairs  of  the  highways  within 
such  parish,  and  that  they  shall  be  paid  by  the  said  surveyor  for  such 
carrying  of  task-work,  within  1  calendar  month  after  having  per- 
formed such  service,  after  such  rate  per  cubic  yard  of  material  per 
mile,  and  so  in  proportion  for  any  less  distance  than  a  mile, as  shall 
be  fixed  by  the  justices,  at  their^first  meeting  in  special  sessions  for  the 
highways  after  the  25th  day  of  March  in  every  year  (c),  which  rate  the 
said  justices  are  hereby  required  to  fix  at  such  special  sessions  [as  to 


(a)  See  S.  V.  Grceme,  2  A.  &  E. 
615  ;  B.  V.  Mirehouse,  2  A.  id  E., 
632 — in  which  cases  the  court  refused 
to  compel  magistrates  by  wi-it  of 
mandamus  to  issue  warrants  for  pa- 
rish highway  rates  made  under  13 
Geo.  3,  c.  78,  it  being  doubtful  whe- 
ther they  might  not  be  liable  to  ac- 
tions if  they  did  so  :  and  see  JR.  v. 
Somersetshire  {JvMices),  4  Nev.  &  M. 
394),  where  the  com't  refused  to 
award  a  mandamus,  commanding 
justices  to  enforce,  by  issuing  a  war- 
rant of  distress,  a  highway  rate  as- 
sessed, under  the  above  statute,  upon 
land  which  had  never  been  rated  bo- 
fore,  and  the  liability  of  which  to  be 


rated  was  denied  ;  and,  the  prosecu- 
tor having,  previously  to  the  motion 
for  the  rule  for  the  mandamus,  merely 
proposed  to  call  a  meeting  for  the 
purpose  of  obtaining  an  indemnity 
for  the  magisti-ates,  without  offering 
a  sufficient  indemnity,  discharged  the 
rule,  with  costs. 

(6)  This  section  is  not  to  apply  to 
any  parish  within  any  highway  district 
formed  nnder  25  &  26  Vict.  c.  61,  ss. 
40  and  42. 

(c)  See  sect.  45.  This  provision  as 
to  time  is  discretionary  only.  (Bex 
V.  Justices  of  Leicestershire,  7  B.  &  C. 
6.) 
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suck  sessions,  see  sect.  4:5,  post,  p.  1043]  :  Provided  always,  that  suet  12.  Of  the  col- 
carrying  or  task-work  shall  be  performed  at  such,  times  and  places       Ucior,  &c. 

and  in  such  manner  as  the  said  surveyor  m.ay  direct  (the  periods  of 

spring,  seed-time,  and  harvest  always  excepted) ;  and  that  in  case  the  ^  *  ^  ^^-  *>  "•  *"■ 
said  surveyor  shall  not  approve  of  the  manner  m  which  such  oarrjdng  -^t  ■"I'^t  t™e 
or  task-work  shall  be  performed,  it  shall  be  lawful  for  the  justices  pirfomfed?  ^^ 
at  a  special  sessions  for  the  highways  to  hear  the  complaint  of  such  Mode  of  proceed- 
surveyor  in  that  respect,  and  to  award  such  pecuniary  redress  ins  where  im- 
or  forfeiture  against  the  party  offending  as  to  them  shall  appear  P'^°P^''iy  ^°'^^- 
reasonable. 

The  object  of  this  section  is  to  secure  to  the  farmers  the  team-  Object  of  enaot- 
work  which  may  be  necessary  for  the  repair  of  the   roads   within  "'™*- 
their    respective     parishes.       {Shelford    Highway    Act,    Beport     on 
County  Bates,  ordered  by  the  House  of  Commons  to  ie printed,  Zlst  July, 
1834,  p.  5.) 


XII.  m  tje  Collector  ai  J^igj&toag  Mates,  anti  i)is  Accounts. 

By  the  5  &  6  Will.  4,  c.  50,  s.  36,  the  surveyor  of  any  parish,  the  Surveyor,  with 
consent  of  the  majority  of  the  inhabitants  in  vestry  assembled,  being  consent  of  vestry, 
first  had  and  obtained,  may  from  time  to  time  appoint  any  number  of  lector  of  rates, 
collectors  of  the  said  rates,  and  may  remove  any  such  collector  and 
appoint  another  in  his  stead,  and  make  such  allowance  as  to  such  col- 
lector, out  of  the  monies  to  be  received  under  this  act,  as  the  said 
inhabitants  in  vestry  assembled  shaU  think  reasonable  (s.  18,  ante,  p. 
1002),  and  the  said  collector  is  hereby  declared  to  have  all  the  same 
powers,  remedies,  and  privileges  for  the  levying  and  enforcing  the 
payment  of  such  rates  as  the  surveyor  nominated  or  appointed  under 
the  authority  of  this  act.     (See  ante,  s.  34,  p.  1025.) 

Formerly  the  surveyor  was  the  sole  collector  of  highway  rates, 
but  now  he  is  empowered,  with  the  consent  of  the  inhabitants  in 
vestry,  to  appoint  a  collector,  to  remove  him,  and  to  pay  him ;  and 
the  collector  is  invested  with  the  same  powers  for  levying  the  rate  as 
the  surveyor. 

By  s.  37,  it  shall  be  lawful  for  the  said  surveyor  and  he  is  hereby  Security  to  be 
required  to  take  security  from  every  collector  appointed  by  virtue  of  {g^™  ^^°^ 
this  act,  for  the  due  execution  of  his  office  of  collector,  which  security 
shall  be  to  the  full  amount  of  the  sum  likely  to  be  in  the  hands  of  the 
said  collector  at  any  one  time,  and  shall  be  by  bond  without  stamp. 
(Seei^orm,  post.) 

Perhaps  this  clause  may  be  deemed  to  be  directory  only,  so  that  the 
appointment  of  a  collector  may  be  complete,  although  the  security 
required  has  not  been  given.     [B.  v.  Patteson,  i  B.  &  Ad.  9.) 

By  s.  38,  every  collector  appointed  by  virtue  of  this  act  shall  under  Collector  to  make 
his  hand,  and  at  such  time  and  in  such  manner  as  the  surveyor  may  ™onles  reoeived*'^^ 
direct,  deliver  to  the  said  surveyor  as  aforesaid  true  and  perfect  ac- 
counts in  writing  of  all  monies  which  shall  have  been  by  such  col- 
lector received  by  virtue  of  this  act,  and  also  a  list  of  the  names  of  all  Of  list  of  de- 
such  persons  as  shall  have  neglected  or  refused  to  pay  their  respective  *™i*ers. 
rates,  and  of  the  monies  due  from  them  respectively ;  and  that  every  To  pay  over 
such  collector  shall  pay  all  such  monies  as  shall  remain  due  from  him  to  p',.°^^"^^s'7n'^' 
the  said  surveyor  as  aforesaid ;  and  if  any  such  collector  shall  refuse  or  default,  &c. 
neglect  to  make  and  render  such  account,  or  to  produce  and  dehver  up 
the  hst  of  persons  neglecting  and  refusing  to  pay  their  rates  as  afore- 
said, or  to  make  payments  as  aforesaid,  or  shall  refuse  or  wilfully 
neglect  to  deliver  to  the  said  surveyor  as  aforesaid,  or  to  such  person 
as  he  shall  appoint  to  receive  the  same,  within  3  days   after  being 
thereunto  required  by  the  said  surveyor  as   aforesaid  by  notice  in 
writing  under  his  hand  given  to  or  left  at  the  usual  place  of  abode  of 
such  collector  all  books,  papers,  and  writings  in  his  custody  or  power 

3  u  2 
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13.  Of  the      relating  to  the  execution  of  this  act,  or  to  give  satisfaction  to  the 
mdening,&c.,of.  said  surveyor  as  aforesaid  respecting  the  same,  then  and  in  every  such 

— case,  upon  complaint  made  by  the  said  surveyor  as  aforesaid  of  any 

6  &  6  WiU.  4,  c.  60-  s^cji  refusal  or  wilful  neglect  as  aforesaid  to  any  justice  of  the  peace, 
such  justice  may  and  he  is  hereby  authorised  and  required  to  issue 
a  summons  under  his  hand  for  the  collector  so  refusing  or  neg- 
lecting to  appear  before  any  two  justices  of  the  peace ;  and  upon  the 
said  collector  appearing,  or  having  been  so  summoned  and  not  appear- 
ing without  some  sufficient  or  reasonable  excuse,  or  not  being  found, 
it  shall  be  lawful  for  the  said  two  justices  to  hear  and  determine  the 
matter ;  and  if,  upon  confession  of  the  party,  or  by  the  testimony  of 
any  credible  witness  on  oath,  it  shall  appear  to  such  justices  that  any 
monies  remain  due  from  such  collector,  such  justices  may  and  they  are 
hereby  authorised  and  required,  upon  nonpayment  thereof,  by  warrant 
under  their  hands,  to  cause  such  money  to  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  such  collector ;  and  if  no  goods  and 
chattels  of  such  collector  shall  be  found  sufficient  to  answer  and  satisfy 
the  said  money,  and  the  charges  of  distraining  and  selling  the  said  goods 
and  chattels,  then  and  in  every  such  case  such  justices  shall  and  they 
are  hereby  required  to  commit  such  oflfender  to  the  common, gaol  or 
house  of  correction  for  the  county,  city,  or  place  where  such  oflfender 
shall  be  or  reside,  there  to  be  kept  to  hard  labour  for  a  period  not  ex- 
ceeding 6  calendar  months,  or  until  he  shall  have  paid  such  monies  as 
aforesaid,  or  compounded  with  the  surveyor  as  aforesaid  for  such 
money  (which  composition  the  said  surveyor,  with  the  consent  of  the 
inhabitants  in  vesliy,  or,  in  any  parish  where  they  do  not  meet  in 
vestry,  with  the  consent  of  the  inhabitants  contributing  to  the  high- 
way rate  at  a  public  raeeting  assembled,  is  hereby  empowered  to  make 
and  receive),  or  if  it  shall  appear  to  such  justices  that  such  collector 
had  refused  or  wilfully  neglected  to  render  and  give  such  accounts,  or 
to  produce  and  deliver  the  list  of  persons  neglecting  and  refusing  to 
pay  their  rates  as  aforesaid,  or  that  any  books,  papers,  or  writings, 
relating  to  the  execution  of  this  act  remained  in  the  hands  or  in  the 
custody  or  power  of  such  collector,  and  he  refused  or  wilfully  neglected 
to  deliver  or  give  satisfaction  respecting  the  same  as  aforesaid,  then 
and  in  every  such  case  such  collector  shall,  on  conviction  thereof,  for- 
feit for  such  oflfence  any  sum  not  exceeding  20Z.,  and  in  default 
of  payment  thereof  shall  be  committed  to  the  common  gaol  or 
house  of  correction  for  the  county,  city,  or  place  where  such  oflfender 
shall  be  or  reside,  there  to  be  kept  to  hard  labour  for  a  period  not  ex- 
ceeding 4  calendar  months,  or  until  he  shall  have  given  a  true  and 
perfect  account  as  aforesaid,  and  delivered  such  list  as  aforesaid,  and 
delivered  up  such  books,  papers,  and  writings,  or  give  satisfaction  in 
respect  thereof  to  the  said  sm-veyor ;  Provided  always,  that  no  convic- 
lect™noUo  d^a-"  *i°ii  9^  imprisonment  of  such  collector  as  aforesaid  shall  exonerate 
charge  security,  or  discharge  any  security  taken  from  him  on  his  appointment  as 
aforesaid. 


XIII.  m  tje  fflHCoentng,  ffl^anfltttg,  ani  Stoppinfl  up 
?^tflStoaBs, 

We  shaU  proceed' first  to  take  a  preliminary  view  of  the  common  law 
ou  this  subject,  and  then  point  out  the  alteration  and  improvement  it 
has  undergone  by  statutory  enactments. 

By  common  l.iw.  Sy  the  Common  Law.'] — By  the  common  law  an  ancient  highway  can- 
By  a  writ  of  ad  Jiot  fee  changed,  without  the  king's  license  fii-st  obtained  upon  a  writ 
quod  damnum.       of  ad  quod  damnum  (ct),  and  an  inquisition  thereon  found,  that  such  a 


(«)  The  writ  of  ad  quod  danmwn  is 
an  original  writ,  issuing  out  of  and 


returnable  into  Chancery,  directed  to 
the  sheriff,  to  inquii'e  by  a  jury  whe- 
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change  will  not  be  prejudicial  to  the  public :  and  it  is  said,  that  if      13.  Of  the 
one  change  a  highway  without  such  authority,  he  may  stop  the  new  widemng,&c.,of. 

way  whenever  he  pleases ;  and  it  seemeth  that  the  king's  subjects  have 

not  such  an  interest  in  such  new  way,  as  wUl  make  good  a  general  justi-  ^'  <=o™™on  la'w. 

flcation  of  their  going  in  it  as  a  common  highway,  but  that,  in  an 

action  of  trespass  brought  by  the  owner  of  the  land  against  those  who 

shall  go  over  it,  they  ought  to  show  specially,  by  way  of  excuse,  how 

the  old  way  was  obstructed,  and  the  new  one  set  out ;  also  it  is  said, 

that  the  inhabitants  are  not  bound  to  keep  watch  in  such  a  new  way, 

or  to  make  amends  for  a  robbery  therein  committed,  or  to  repair  it. 

(1  Eaw.  c.  76,  s.  34.) 

So,  a  public  right  of  navigation  in  a  river  or  creek  cannot  be  extin- 
guished except  by  an  act  of  parliament,  or  writ  of  ad  guod  damnimi, 
and  inquisition  thereon,  or,  under  certain  circumstances,  by  commis- 
sioners of  sewers,  or  by  natural  causes,  such  as  the  recess  of  the  sea 
or  an  accumulation  of  mud,  &c.,  and  where  a  public  road  obstructing 
a  channel  (once  navigable)  has  existed  for  so  long  a  time  that  the 
state  of  the  channel,  at  the  time  when  the  road  was  made,  cannot  be 
proved ;  in  favour  of  the  existing  state  of  things,  it  must  be  presumed, 
that  the  right  of  navigation  was  extinguished  in  one  of  the  modes 
before  mentioned,  and  the  road  cannot  be  moved  as  a  nuisance  to  that 
navigation.  {B.  v.  Montague,  4:  B.  &  C.  598  ;  Vooglit  v.  Winch,  2  B.  & 
Aid.  662.) 

It  seems  that  the  finding  of  a  jury,  under  a  writ  of  ad  guod  damnum, 
in  favour  of  the  party  at  whose  instance  it  is  issued,  is  not  a  bar  to  an 
indictment  for  a  nuisance,  but  that  the  jury  by  whom  such  an  indict- 
ment is  to  be  tried  have  a  right  to  exercise  their  own  judgment  upon 
the  matter,  and  may  find  that  to  be  a  public  nuisance  wMch  another 
jury,  under  that  writ,  may  have  found  not  to  be  to  the  prejudice  of  his 
Majesty's  subjects.     {B.  v.  Bussell,  G  B.  &  O.  600.) 

On  account  of  the  expense  and  difficulty  attending  a  writ  of  ad  quod 
damnum,  and  the  more  compendious  and  easy  [method  of  diverting 
highways  provided  by  the  now  repealed  statutes  13  Geo.  3,  c.  78,  s.  19, 
and  the  55  Geo.  3,  c.  68,  that  writ  has  been  seldom  issued  in  modem  . 
times,  and  it  may  be  questionable  whether  it  is  not  virtually  abolished 
by  the  5  &  6  Will.  c.  60,  s.  85  (post,  p.  1033). 

A  highway  cannot  be  narrowed  by  the  common  law.  (Fowler  v.  San- 
den,  Cro,  Jao.  446;  and  see  B.  v.  Lord  Grosvenor,  2  Stark.  511.) 

Where  a  new  road  is  made  in  pursuance  of  such  a  writ,  and  inquisi-  Eepair  of  a  road 
tion  thereupon  found,  after  the  person  who  sued  out  the  writ  hath  **'*''■ 
once  made  the  said  road,  the  parishioners  ought  to  keep  it  in  repair 
for  the  future ;  because,  being  discharged  from  the  repairing  of  the 
old  road,  no  new  burden  is  laid  upon  them,  but  their  labour  is  only 
transferred  from  one  place  to  another.  {Ex  parte  Vennor,  3  Atk.  Til. 
See  B.  V.  FlecJcnow,  1  Burr.  465,  623.) 

But  if  the  new  road  lie  in  another  parish,  then  the  person  who  sued 
out  the  writ,  and  his  heirs,  ought  not  only  to  make  it,  but  to  keep  it  in 
repair;  otherwise  the  parishioners  of  such  other  parish  would  have  a 


ther  such  change  will  be  detrimental  v.  Justices  of  Essex,  (1  £.  &  A.  373), 

to    the   public  ;    which  inquisition,  it  was  decided,  that,  upon  an  appeal 

being  a,  proceeding  only  ex  parte,  is  against  the  Inclosuve  of  a  highway, 

in  its  own  nature  traversable,  and  the  by  virtue  of  a  writ  of  ad  quod  dam- 

party  grieved  may  be  heard  against  num,  it  was  incumbent  on  the  party 

it  before  the  Chancellor.    By  stat.  55  to  give  the  notices  required  by  the 

Geo.  3,  c.  68,  s.   3,   (now  repealed),  3rd  section  of  the  now  repealed  act 

jurisdiction  was  given  to  the  justices  55  Geo.  3,  c.  68  ;  and  that  a  notice 

in  sessions   to  hear  and  determine  to  the  f&rty  interested  was  not  alone 

appeals  concerning  the  same.     In  R.  sufficient. 


1030  l^tgljiDass  in  Enteral, 

13.  Of  tlm      new  charge  upon  them,  and  no  recompense,  by  the  former  road  being 
widening,&c.,of.  taken  away.     {Ex parte  Vennor,  3  Atk.  772.) 

Highways  may  ba      It  is  certain  that  a  highway  may  be  changed  by  the  act  of  Ood;  and 
changed  by  act  of  therefore  it  hath  been  holden,  that  if  a  water,  which  has  been  an  an- 
cient highway,  by  degrees  changes  its  course  and  goes  over  different 
ground  from  that  whereon  it  used  to  run,  yet  the  highway  continues 
in  the  new  channel,  in  the  same  manner  as  in  the  old.     (1  Haw,  c.  76, 
s.  4.     And  see  Welh.  375.) 
Existence  of  right      It  seems  that  a  right  of  way  over  a  road  stiU.  exists,  though  one  end 
wh^«  one  en?*    °*  ^*  ^®  lawfuUy  stopped  up.     {B.  V.  Marquis  of  DownsUre,  4:  A.  &  E. 
stopped  up.  713.) 

By  statute.  Sy  Statute  (o).] — In  aid  of  the  common  law,  and  to  render  the 

changing  of  highways  less  troublesome  and  expensive,  power  was 
given  by  stats.  13  Geo.  3,  c.  78,  and  55  Geo.  3,  c.  68,  to  justices  of  the 
peace  to  widen,  divert,  change,  and  stop  up  highways,  as  they  thought 
lit;  those  enactments  are  now  repealed  by  the  5  &  6  Will.  4,  c.  50,  s.  1, 
and  farther  provisions  enacted  in  lieu  of  them,  and  which  we  shall 
here  notice  ia  the  following  order ; — 

I.   WiDENIR-G  AIJD  ENLAEGINa  OE. 

II.  STOPPiNa  UP,  DIVERTING  AiTD  TtiRisrrisrG  OF. 
in.  The  Pkotisions  as  to  widening  and  divijrting,  &o.,  High- 

WATS,   EXTENDED  TO  HlGHWATS,   EEPAIEABLE  BATIONE  TENURE. 


S&e  WiU.  4,  u.  50. 
Jxistices  may 
order  narrow 
highways  to  be 
widened  (c). 


I.  Widening  and  enlarging  of. 

And  herein,   Istly,  of  the  order  of  justices  for.     Compensation  to 
owners,  &c.     2ndly,  The  costs  of  the  proceedings,  &c. 

1.  Order  of  Justices  for.  Compensation  to  owners,  &c. 
By  5  &  6  Will.  4,  c.  50,  s.  82,  where  it  shaU  appear,  upon  the 
view  (6)  of  two  justices  of  the  peace,  that  any  highway  (s.  93,  post, 
p.  1043),  is  not  of  sufficient  breadth,  and  might  be  widened  and  en- 
larged, such  justices  shall,  and  they  are  hereby  empowered,  within 
their  respective  divisions,  to  order  such  highway  respectively  to  be 
widened  and  enlarged  in  such  manner  as  they  shall  think  fit,  so  that 
the  said  highway,  when  widened  and  enlarged,  shaU  not  exceed  30  feet 


(a)  Koads  are  sometimes  changed, 
&c.,  by  turnpike  acts,  inolosure  acts, 
and  other  acts  of  parliament.  See 
tit.  "  Commons,"  as  to  stopping  up 
and  diverting  highways  under  inclo- 
sure  acts. 

In  the  cases  of  R.  v.  Tippett,  1 
Bliss,  on  Crimes,  last  edit.  484,  and 
Seg.  T.  Scott,  6  fur.  1084,  the  defen- 
dants were  convicted  for  obstructing 
a  road  when  they  had  not  fulfilled 
the  conditions  upon  which  statutory 
powers  for  diverting  the  road  had 
been  conferred  upon  them. 

Justices  in  petty  sessions  made  an 
order  for  stopping  a  highway  under 
a  local  act  giving  an  appeal  ;  the 
time  for  appeal  having  eld|)sed,  it 
was  held,  that  it  could  not  he  con- 


tended, on  a  prosecution  for  obstruct- 
ing such  way,  that  the  order  was 
bad,  because  the  justices  were  not 
properly  summoned  to  the  petty  ses- 
sions. {R.  V.  Marquis  of  Downshire, 
4  Ad.  S  E.  698  ;  tit.  "  Commo-AS." 

(J)  It  seems  that  the  justices  should 
make  this  view  together,  (post,  p. 
1036.)  '    vf-     .  P 

(c)  It  was  held  that  the  power  of 
two  justices,  imder  the  repealed  stat. 
13  Geo.  3,  c.  78,  s.  16,  to  order  any 
highway  to  be  widened,  extend  to 
roads  repairable  ratione  tenurce;  and 
that  upon  disobedience  to  such  an 
order,  the  party  might  either  be  pro- 
ceeded against  summarily  under  the 
statute,  or  by  indictment.  (R.  v. 
Balme,  Cotvp.  648.) 


f^lsfjinags  in  ffimeraL  i03i 

in  breadth,  (a) ;  and  that  neither  of  the  said  powers  do  extend  to  pull      13.  Of  fhe 
down  any  house  or  building  (a),  or  take  away  the  ground  of  any  midenmg,(l;c.,of. 

garden,  lawn,  yard,  court,  park,  paddock,  planted  walk,  plantation,  or  ; 

avenue  to  any  house,  or  any  inclosed  ground  set  apart  for  building  ^  *  ®  ^^^-  *■  "■  ^*- 
ground  or  as  a  nursery  for  trees ;  and  for  the  satisfaction  of  the  person,  Suryeyor  to  agree 
body  poUtic  or  corporate,  who  is  seised  or  possessed  of  or  interested  in  ^nds'for'reoom- 
their  own  right,  or  in  trust  for  any  other  person,  (see  post,  p.  1043,  pense,  and,  il  they 
s.  93),  in  the  said  ground  that  shall  be  laid  into  the  said  highway  re-  g™°°^^be'  *''^ 
speotively  so  to  be  widened  and  enlarged,  the  said  surveyor,  under  the  aasess^Sy  a  jury- 
direction  and  with  the  approbation  of  the  said  justices  in  writing,  shall  at  quarter  ses- 
and  is  hereby  empowered  to  make  an  agreement  with  him  for  the  "'""^  ^''' 
recompense  to  be  made  for  such  ground,  and  for  the  making  such  new 
ditches  and  fences  as  shall  be  necessary,  according  and  in  proportion 
to  their  several  and  respective  interests  therein,  and  also  with  any 
other  person,  body  politic  or  corporate,  that  may  be  injured  by  the 
widening  and  enlarging  such  highway,  for  the  satisfaction  to  be  made 
to  him  respectively  as  aforesaid ;  and  if  the  said  surveyor,  under  the 
direction  and  with  the  approbation  of  the  said  justices,  cannot  agree 
with  the  said  person,  body  politic  or  corporate,  or  if  he  cannot  bo 
found,  or  shall  refuse  to  treat  or  take  such  recompense  or  satisfaction 
as  shall  be  offered  to  them  respectively  by  such  surveyor,  then  the 
JTistices  of  the  peace  at  any  general  quarter  sessions  to  be  holden  for 
the  limit  wherein  such  ground  shall  He,  upon  certificate  in  writing  (c) 
signed  by  the  justices  making  such  view  as  aforesaid  of  their  proceed- 
ings in  the  premises,  and  upon  proof  of  14  days'  notice  in  writing 
having  been  given  by  the  surveyor  of  such  parish  to  the  owner,  occu- 
pier, or  other  person,  body  politic  or  corporate,  interested  in  such 
ground,  or  to  his  guardian,  trustee,  clerk,  or  agent,  signifying  an 
intention  to  apply  to  such  quarter  sessions  for  the  purpose  of  taking 
such  ground,  shall  impannel  a  jury  of  12  disinterested  men  out  of  the 
persons  returned  to  serve  as  jurymen  at  such  quarter  sessions ;  and 
the  said  jury  shall,  upon  their  oaths,  to  the  best  of  their  judgment, 
assess  the  damages  to  be  given  and  recompense  to  be  made  to  the 
owners  and  others  interested  as  aforesaid  in  the  said  ground  for  their 
respective  interests,  as  they  shall  think  reasonable,  not  exceeding  40 
years'  purchase  for  the  clear  yearly  value  of  the  ground  so  laid  out, 
and  likewise  such  recompense  as  they  shall  think  reasonable  for  the 

(a)  Stopping  up  and  diverting   a  according  to  the  plan  deposited  with 

highway,  being  an  interference  with  the  clerk  of  the  peace,  hut  as  nearly 

the  rights  of  the  public,  must  be  on  the  site  there  delineated  as  was 

effected  in  strict  accordance  with  the  practicable,  without  pulling  down  a 

provisions  of  the  statute.     It  seems  house,  it  was  held,  that  the  statutory 

that  the  limitation  as  to  not  pulling  power  for  diverting  the  old  highway 

down  any  house,  Sec,  contained  in  5  had  not  been  properly  carried  out. 

&  6  Will.  4,  0.  50,  s.  82,   does  not  It  was  also  held,   that  the  proviso 

apply  to  the  case  of  diverting  a  high-  rendered  the  order  of  sessions  had  on 

way,  which  must  be  done  with  the  its  face,  for  throwing,  that  upon  the 

consent  of  the  owner  of  the  land  discretion  of  the  surveyors,  who  are 

through  which  the  new  road  passes  ;  ministerially  to  execute,  what  is  in 

hut  (assuming  it  to  apply  to  such  a  truth  a,  restraint  upon  the  power  of 

case)  where,   at  the  instance  of  A.,  the  magistrates,   who  are  to  order  ; 

and  with  his  consent,  the  quarter  ses-  and  that  if  it  were  rejected,  the  new 

sions  duly  made  an  order  that  an  ex-  highway  would  not  he  made  in  pursu- 

isting  highway  should  be  diverted,  ance  of  the  order.     (R.  v,  Newmarket 

andanewhighwaysuhstituted  through  Railway  Company,    19  L.    J.    241, 

the  lands  of  A.,  which  the  surveyors  M.  C.) 

were  thereby  authorised  to  purchase  (6)  See  post,    "  Highways,    Twrn- 

for  that  purpose,  with  a  proviso  that  pike,"  3  Geo.  4,   c.  126,  ss.  84,  85, 

in  so  doing  the  stirveyors  were  not  to  &c.,  and  "  Mandcmuus." 
pull  down  any  house,  &c.,  and  the  (c)  See  form  of  certificate,  post,  in 

surveyors  made  the  new  road,  not  Forms. 
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13.  Of  the 

widening  J  <fcc. ,  of. 

5  &  6  Will.  4,  c.  50. 

On  payment  of 
money  assessed, 
ground  to  be 
deemed  a  public 
highway  (a). 


Saving  to  owner, 
mines,  timber,  &c. 


Where  not  money 
sufficient,  a  fur- 
ther rate  may  he 
made,  by  order  of 
justices  at  quarter 
sessions,  not 
exceeding  one- 
third  of  rate. 


Cost  of  proceed- 
ings, by  whoml 
payable  (c). 


?l^tg|)toa2S  in  General, 

making  of  new  ditches  and  fences  on  the  side  of  the  said  highway  that 
shall  be  so  widened  and  enlarged,  and  also  satisfaction  to  any  person, 
body  politic  or  corporate,  that  may  be  otherwise  injured  by  the  widen- 
ing and  enlarging  the  said  highways  respectively;  and  upon  pay- 
ment or  tender  of  the  money  so  to  be  awarded  and  assessed  to  the 
person,  body  politic  or  corporate,  entitled  to  receive  the  same,  or 
leaving  it  in  the  hands  of  the  clerk  of  the  peace  of  such  limit,  in  case 
such  person,  body  politic  or  corporate,  cannot  be  found  or  shall  refuse 
to  accept  the  same,  for  the  use  of  the  owner  of  or  others  interested  in 
the  said  ground,  the  interest  of  the  said  person,  body  politic  or  corpo- 
rate, in  the  said  ground  shaU  be  for  ever  divested  out  of  them ;  and 
the  said  ground,  after  such  agreement  or  verdict  as  aforesaid,  shall  be 
esteemed  and  taken  to  be  a  public  highway  to  all  intents  and  purposes 
whatsoever;  saving  nevertheless  to  the  owner  of  such  ground  all 
mines,  minerals,  and  fossils  lying  under  the  same,  which  can  or  may 
be  got  without  breaking  the  surface  of  the  said  highway,  and  also  all 
timber  and  wood  growing  upon  such  ground,  to  be  felled  and  taken  by 
such  owner  within  6ne  month  after  such  order  shall  have  been  made, 
or  in  default  thereof  to  be  felled  by  the  said  surveyor  within  the  re- 
spective months  aforesaid,  and  laid  upon  the  land  adjoining,  for  the 
benefit  of  the  said  owner ;  and  where  there  shall  not  appear  suflcient 
money  in  the  hands  of  the  surveyor  for  the  purpose  aforesaid,  then  the 
said  two  justices  in  oases  of  agreement,  or  the  said  court  of  quarter 
sessions  after  such  verdict  as  aforesaid,  shaU  direct  the  surveyor  to 
make,  collect,  and  levy  an  equal  rate  in  the  same  manner  as  the  rate 
by  this  act  authorised  to  be  made,  (see  s.  27,  ante,  p.  1022,)  and  to  pay 
the  money  to  the  person,  body  poHtio  or  corporate,  so  interested,  in 
such  manner  as  the  said  justices  or  court  of  quarter  sessions  respec- 
tively shall  direct  and  appoint ;  and  the  money  thereby  raised  shall  be 
employed  and  accounted  for,  according  to  the  order  and  direction  of 
the  said  justices  or  court  of  quarter  sessions  respectively,  for  and 
towards  the  purchasing  the  land  to  widen  and  enlarge  the  said  high- 
way, and  for  making  the  said  ditches  and  fences,  and  also  satisfaction 
for  the  damages  sustained  thereby ;  provided  that  no  such  rate  to  be 
made  in  any  one  year  shall  exceed  one-third  part  of  the  rate  by  this 
act  authorised  to  be  levied  (J)  in  addition  to  the  rate  for  the  repair  of 
the  highways. 

There  is  no  appeal  against  this  rate,  when  made  at  quarter  sessions 
nor  can  it  be  removed  by  certioraii.  But  if  made  by  two  justices,  an 
appeal  lies  to  the  sessions  (s.  105);  and  if  a  case  be  granted  (s.  108), 
the  writ  of  certiorari  lies,  post,  Certiorari.  An  appeal  also  lies  against 
the  order  for  widening. 

2.  Costs  of  the  Proceedings,  Jtc. 

Sect.  83.  In  case  such  jury  shall  give  in  and  deliver  a  verdict  for 
more  monies  as  a  recompense  for  the  right,  interest,  or  property  of 
any  person,  body  politic  or  corporate,  in  such  lands  or  grounds,  or  for 
the  making  such  fence,  or  for  such  damage  or  injury  to  be  sustained 
by  him  as  aforesaid,  than  what  shall  have  been  proposed  and  offered 
by  the  said  surveyor  before  such  application  to  the  said  court  of  quarter 
sessions  as  aforesaid,  that  then  and  in  such  case  the  costs  and  expenses 
attending  the  said  several  proceedings  shall  be  borne  and  paid  by  the 
surveyor  out  of  the  monies  in  his  hands  or  to  be  assessed  and  levied  by 
virtue  and  under  the  powers  of  this  act;  but  if  such  jury  shall  give  and 
deliver  a  verdict  for  no  more  or  for  less  monies  than  shall  have  been 
so  offered  and  proposed  by  the  said  surveyor  before  such  application  to 


(a)  See  posi,  tit.  "  Highways,  Turn- 
pike," 3  Geo.  4,  0.  126,  s.  86. 

(6)  By  the  old  law,  the  maximum 


of  the  rate  was  6d.  in  the  pound. 

(c)  See   post,    "Highways,    Turn- 
pike,"  3  Geo.  i,  c.  126,  s.  87. 
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the  said  court  of  quarter  sessions,  that  then  the  said  costs  and  expenses      13.  of  the 
shall  be  borne  and  paid  by  the  person,  body  politic  or  corporate,  who  mdenmg,&c.,of, 

shall  have  refused  to  accept  the  recompense  and  satisfaction  so  offered 

to  him  as  aforesaid.  5  k  6  WiU.  i,  c.  so. 

II.  Stopping  xrs,  diveetiitg,  aitd  turning  Highways. 
And  herein  of — 1.  The  proceedings  to  obtain  the  justices'  certificate  Division  of ' 
for,  and  the  certificate,  &c. — 2.  The  appeal  against  stopping  up,  &c.  ^"^i«'=t- 
and  costs  on,  &c. — 3.  The  order  for  stopping,  &o. — i.  The  repair  of 
highways  diverted,  &c. 

1.  Proceedings  to  obtain  Justices'  Certificate  and  Certificate  for,  &c. 
By  5  &  6  Will.  4,  c.  60,  s.  84,  when  the  inhabitants  in  (a)  vestry  as-  J^?'^'^'^  '•'^y 
sembled  shall  deem  it  expedient  that  any  highway  should  be  stopped  should  be'stopped 
up,  diverted,  or  turned,  either  entirely  or  reserving  a  bridleway  or  up,  &o.,  to  direct 
footway  along  the  whole  or  any  part  or  parts  thereof,  the  chairman  of  ^a^%°^^c^\a 
such  meeting  shall,  by  an  order  in  writing,  direct  the  surveyor  to  view  the  same, 
apply  to  two  justices  to  view  (i)  the  same,  and  shall  authorise  him  to 
pay  aU  the  expenses  attending  such  view,  and  the  stopping  up,  divert- 
ing, or  turning  such  highway,  either  entirely  or  subject  to  such  reser- 
vation as  aforesaid,  out  of  the  money  received  bj'  him  for  the  purposes 
of  this  act :  Provided  nevertheless,  that  if  any  other  party  shall  be  Mode  of  proceed- 
desirous  of  stopping  up,  diverting,  or  turning  any  highway  as  afore-  j??.**  °*^^/  f^"^^ 

•  TT         TTTij'  'J*  'ji  j_         *        QCSiiOus  or  Stop- 

said,  he  shall,  by  a  notice  m  writing,  require  the  surveyor  to  give  ping  up. 

notice  to  the  churchwardens  to  assemble  the  inhabitants  in  vestry,  and 

to  submit  to  them  the  wish  of  such  person ;  and  if  such  inhabitants  shall 

agree  to  the  proposal,  the  said  surveyor  shall  apply  to  the  justices  as 

last  aforesaid  for  the  purposes  aforesaid ;  and  in  such  case  the  expenses  Expenses  in  such 

aforesaid  shall  be  paid  to  such  surveyor  by  the  said  party,  or  be  re-  case. 

coverable  in  the  same  m.anner  as  any  forfeiture  is  recoverable  under 

this  act,  {fost.  Penalties) ;  and  the  said  surveyor  is  hereby  required  to 

make  such  application  as  aforesaid. 

As  to  stopping  up  footpaths  across  lands  required  for  rifle  volunteer 
and  artillery  volunteer  practice,  see  23  &  24  Vict.  c.  140,  s.  17,  and 
25  &  26  Vict.  c.  41,  s.  4. 

The  widening  an  existing  highway  is  a  diversion  of  an  old  and  a 
substitution  of  a  new  highway  within  this  section,  for  it  makes  no 
difference  whether  the  new  right  of  way  is  given  over  entirely  new 
land,  or  whether  the  new  land  be  bounded  by  an  old  narrow  highway. 
Per  Blackburn  J.  in  Beg.  v.  Phillips,  1  L.  B.  Q.  B.  660. 

Sect.  85.  When  it  shall  appear  upon  such  view  (J)  of  such  two  jus-  ^f^^j?^™^^^^*^;^ 
tices  of  the  peace,  made  at  the  request  of  the  said  surveyor  as  afore-  unneo?ssa^,  &o^ 
said,  that  any  public  highway  may  be  diverted  and  turned,  either  en- 
tirely or  subject  as  aforesaid,  so  as  to  make  the  same  nearer  or  more 
commodious  to  the  public,  and  the  owner  of  the  lands  or  grounds  and  consent  of 
through  which  such  new  highway  so  proposed  to  be  made  shaU  consent  obteSed,^"'^ 
thereto  by  writing  under  his  hand  (c),  or  if  it  shall  appear  upon  such 
view  that  any  public  highway  is  unnecessary,  the  said  justices  shall 
direct  the  surveyor  to  affix  a  notice  in  the  form  or  to  the  effect  of  notices  to  be 
schedule  {d)  to  this  act  annexed,  in  legible  characters,  at  the  place  and  s'™"' 

(a)  That  is  the  inhabitants  of  the  E.  v.  Justices  of  Kent,  (Id.  622),  post, 

place  or  district  in  which  the  high-  p.        .) 

way  in  question  is  situated.     Wright  (d)  See  form  of  notice,  post,  No. 

V.  Frant  (Overseers  of),  32  L.  J.  M.  25  ;  post.  Forms.)    The  notice  ought 

C.  204.)  to  foUow  the  form  given  in  the  sohe- 

(i)   It    seems,    that    the   justices  dule.     In  Rex  r.  Horner,  2  B.  tb  Ad. 

must  make  a  ioint  view,     (post,  p.  150,    a  notice  was  held  had  which 

1036.  only  described  the  road  as  lying  he- 

(c)  See  form  of  consent,  post.    No.  tween  two  termini,  and  stated  as  the 

24.     See  R.  v.  Kirk,  I  B.  &  0.    21  ;  object  of  the  intended  order  that  426 


1034  l^tgttoass  in  General. 

13.  Of  the     by  the  side  of  each,  end  of  the  said  highway  from  whence  the  same  is 
vndemng,<bc.,of.  proposed  to  be  turned,  diverted,  or  stopped,  either  entirely  or  sub- 

"~       ; ject  as  aforesaid,  and  also  to  insert  the  same  notice  in  one  newspaper 

5  &  8  wm.  4,  0. 60.  published  or  generally  circulated  in  the  county  where  the  highway  so 

proposed  to  be  diverted  and  turned  or  stopped  up,  either  entirely  or 

subject  as  aforesaid,  (as  the  case  may  be),  shall  He,  for  4  successive 

weeks  next  after  the  said  justices  have  viewed  such  public  highway, 

and  to  affix  a  like  notice  on  the  door  of  the  church  of  every  parish  in 

which  such  highway  so  proposed  to  be  diverted,  turned,  or  stopped  up, 

either  entirely  or  subject  as  aforesaid,  or  any  part  thereof,  shall  lie,  on 

and  upon  proof      4  successive  Sundays  next  after  the  making  such  view ;  and  the  said 

p^^'ol 'old and™  several  notices  having  been  so  published,  and  proof  thereof  haying 

new  highway        been  given  to  the  satisfaction  of  the  said  justices,  and  a  plan  having 

being  left  with      been  delivered  to  them  at  the  same  tim.e  particularly  describing  the  old 

]us  oes,  and  the  proposed  new  highway,  by  metes,  bounds,  and  admeasurement 

thereof,  which  plan  shall  be  verified  by  some  competent  surveyor,  the 

the  said  justices     gg^j^  justices  shall  proceed  to  certify  under  their  hands  the  fact  of  their 

y,    <!■        having  viewed  the  said  highway  as  aforesaid,  and  that  the  proposed 

new  highway  is  nearer  or  more  commodious  to  the  public ;  and  if 

nearer,  the  said  certificate  shall  state  the  number  of  yards  or  feet  it  is 

nearer,  or  if  more  commodious,  the  reasons  why  it  is  so ;  and  if  the 

highway  is  proposed  to  be  stopped  up  as  unnecessary,  either  entirely 

or  subject  as  aforesaid,  then  the  certificate  shall  state  the  reason  why 

Certificate,  &o.,  to  it  is  unnecessary ;  and  the  said  certificate  of  the  said  justices,  together 

he  lodged  with      with  the  proof  and  plan  so  laid  before  them  as  aforesaid,  shall,  as  soon 

c^or   of  the  peace,  ^^  conveniently  may  be  after  the  making  of  the  said  certificate,  be 

lodged  with  the  clerk  of  the  peace  for  the  county  in  which  the  said 

highway  is  situated,  and  shall  (at  the  quarter  sessions  (a)  which  shall 

be  holden  for  the  limit  within  which  the  highway  so  diverted  and 

turned  or  stopped  up,  either  entirely  or  subject  as  aforesaid,  shall  lie, 

next  after  the  expiration  of  4  weeks  from  the  day  of  the  said  certificate 

of  the  said  justices  having  been  lodged  with  the  clerk  of  the  peace  as 

and  read  at  aforesaid)  be  read  by  the  said  clerk  of  the  peace  in  open  court;  and  the 

quarter  sessions,     ^^^^  certificate,  together  with  the  proof  and  plan  as  aforesaid,  as  well 

as  the  consent  in  writing  of  the  owner  of  the  land  through  which  the 

and  to  be  inroUed.  new  highway  is  proposed  to  be  made,  shall  be  inrolled  (6)  by  the  clerk 

of  the  peace  amongst  the  records  of  the  said  court  of  quarter  sessions  : 

Inspection,  he.     Provided  always,  that  any  person  whatever  shall  be  at  liberty,  at  any 

of  certificate  and    time  previous  to  the  said  quarter  sessions,  to  inspect  the  said  certificate 

P  and  plan  so  as  aforesaid  lodged  with  the  said  clerk  of  the  peace,  and 

to  have  a  copy  thereof,  on  payment  to  the  clerk  of  the  peace  at  the 

rate  of  Qd.  per  folio,  and  a  reasonable  compensation  for  the  copy  of  the 

plan. 

The  certificate  of  justices,  made  pursuant  to  this  section  in  the  case 
of  the  diversion  of  an  old  road  by  the  substitution  of  a  new  one,  is  suffi- 
cient if  it  declare  that  the  old  highway  will  become  unnecessary  when 
the  proposed  new  highway  is  completed  as  proposed.  [Beg.  v.  Phillips, 
1  L.  R.  Q.  B.  612.) 

yards  of  the   road,    "but  not   saying  future  state  of  things, 

whatpart,  would  become  unnecessary,  (a)  This  means  the  quarter  sessions 

and  would  be  stopped  up.     So,  in  for  the  county,  riding,  division,  shire, 

Jieg.  V.  Midgley,  12  W.  M.  954,  aoer-  &c.,  in  which  the  highway  in  question 

tificate    of    justices     was   held   bad  is  situated,  and  not  any  adjournment 

which  certified  ' '  that  a  new  footpath  thereof  held  within  a  particular  di- 

would  be  more  commodious  than  the  vision  of  the  county  for  the  purpose 

said  highways  and  footpaths  herein-  of  deciding  matters  in  its  vicinity, 

before  intended  to  be  diverted  when  {Reg.  v.  Justices  of  Lancashire,  8  E. 

the  diversion  thereof  has  been  made, "  &  B.  5QZ.) 

because  the  act  does  not  authorise  the  (J)  See    De    Ponthieu   v.    Penny- 
justices  to  certify  with  reference  to  a  feather,  5  Taunt.  634. 
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Sect.  86.  In  any  case  where  it  is  proposed  to  stop  up  or  divert  more       13.  Qf  the 
than  one  highway,  -which  highways  shall  be  deemed  to  be  so  connected  widming,&c.,of. 

together  as  that  they  cannot  be  separately  stopped  or  diverted  without 

interfering  one  with  the  other,  it  shall  be  lawful  to  include  such  Ifto rtopnta^uc 
diiferent  highways  in  one  order  or  certificate  {a).  more  than  onf 

Sect.  87.  In  the  event  of  any  appeal  (s.  88,  post,  p.  1038)  being  brought  i^giiway  con- 
against  the  whole  or  any  part  or  parts  of  any  order  or  certificate  for  "^^       ^s^^'^^'^- 
diverting  more  highways  than  one,  it  shall  be  lawful  for  the  court  to  a™  orfer  fofeo 
decide  upon  the  propriety  of  confirming  the  whole  or  any  part  or  parts  doing  wholly  or  in 
of  such  order  or  certificate  without  prejudice  to  the  remaining  part  or  '^^'^■ 
parts  thereof. 

The  certificate  of  justices  is  insufficient  if  it  does  not  state  upon  the 
face  of  it  that  all  the  particulars  required  by  s.  84  have  been  comphed 
with.     {Beg.  v.  Justices  of  Worcestershire,  23  L.  J.  M.  G.  113.) 

These  enactments  as  regards  the  stopping  up,  diverting,  and  turning  observations,  &c., 
highways,  in  many  respects  materially  differ  from  the  prior  provisions  on  enactments, 
contained  in  the  13  Geo.  3,  0.  78,  ss.  19,  21,  22,  and  55  Geo.  3,  c.  68. 
It  was  not  provided  by  those  acts  that  the  vestry  should  direct  the  Difference  be- 
surveyor  to  apply  to  justices  to  view  the  way,  nor  did  they  enable  any  tweenthem  and 
other  party  desirous  of  stopping  up,  diverting,  or  turning  a  way,  to  ments!   ™^° 
require  the  surveyor  to  give  notice  to  the  churchwardens  to  call  a 
vestry  to  consider  the  matter,  as  is  now  the  case  under  the  above  84th 
section  of  the  new  act. 

Again,  the  introduction  of  the  words  "either  entirely  or  reserving 
a  bridleway  or  footway  along  the  whole  or  any  part  or  parts  thereof," 
gets  rid  of  the  difficulty  as  to  a  partial  diversion,  suggested  in  B.  v. 
Winter,  8B.  &  O.  785. 

Again,  s.  84,  the  inhabitants  are  to  exercise  an  absolute  control 
over  the  extinguishment  or  alteration  of  their  highways.  For  whether 
they  themselves  may  be  desirous  of  the  change,  or  whether  an  indi- 
vidual may  entertain  such  a  wish,  the  surveyor  or  district  surveyor  is 
to  be  applied  to  for  the  purpose  of  requiring  two  justices  to  view  the 
road  in  question  with  their  sanction.  That  being  done,  and  the  ex- 
penses of  the  surveyor  paid,  it  is  imperative  upon  him  to  make 
the  application,  and  equally  im.perative  upon  the  magistrates  to 
view. 

The  difficulty  regarding  the  notice  of  holding  special  sessions,  which 
formerly  existed,  is  removed.  (2  B.  &  Ad.  154.)  The  necessity  also 
of  having  a  plan  annexed  to  the  notice  is  done  away  with,  for  the 
justices  are  to  have  the  plan  subsequently  to  the  notice. 

The  new  enactments  give  no  power  of  selling  the  old  highway,  when 
stopped  up,  as  was  the  case  under  the  repealed  acts.  Under  the  present 
law,  therefore,  perhaps  the  owner  of  the  soil  will  become  absolutely 
and  exclusively  entitled  to  it. 

A  public  highway  led  over  the  land  of  H.  J.  A.    He  opened  another  when  proceedings 
road  over,  his  own  land,  between  the  same  points  whicn  the  pubhc  ™'iyi'« '"is^onto^ 
used,  and  they  ceased  using  the  former  road.     Nine  years  afterwards  neces™y  to  pro" 
he  obtained  an  order  of  justices  for  stopping  up  the  old  road  as  un-  ceed  as  in  case  of  a 
necessary,  under  the  repealed  act  55  Geo.  3,  c.  68,  s.  2 :  held,  that  such  diversion. 
order  might  properly  be  made,  and  that  it  was  not  necessary  to  pro- 
ceed as  in  case  of  diverting  a  highway  under  the  also  now  repealed 
act,  13  Geo.  3,  c.  78,  s.  16.     {B.  v.  Justices  of  Cambridgeshire,  4  Ad.  & 
E,  111,  per  Denman,  0.  J.,  and  Patteson,  J.) 

An  order  of  justices  for  stopping  an  unnecessary  highway,  under  the  stopping  up  half 
repealed  act  55  Geo.  3,  c.  68,  was  bad,  if  it  stopped  up  half  the  breadth  ^^^l^"**^  "* 
of  a  highway,  leaving  the  rest  open,  although  the  other  half  was  not    ^  ^^^' 
within  their  division  (iJ.  v.  Inhabitants  of  Milverton,  5  Ad.  &  E.  841) ; 

(a)  See  R.  v.  Kenyan,  6  S.  &  C.  645. 


Consent  of  owner 
of  land  to  new 
way  passing 
through  it  (ante, 
p.  103a). 
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13.  Of  the      and  it  seems  doubtful  whetlier  tte  justices  of  the  two  divisions  could 
mdemng,<kc.,of.  by  ordei's  made  concurrently,  have  stopped  up  both  sides.  {Id.)  Under 

the  present  act  {see  s.  84,  p.  1033),  a  highway  may  be  stopped  up,  &c., 

either  entirely  or  reserving  a  bridleway  or  footway  along  the  whole  or 
any  part  or  parts  thereof. 
View  by  justices.  It  -^as  held,  under  the  repealed  act  55  Geo.  3,  c.  68,  that  to  ground 
an  order  for  stopping  up  a  highway  the  view  by  justices  was  not  suffi- 
cient, unless  it  was  a  joint  one,  nor  unless  their  finding  was  come  to 
immediately  upon  it.    {E.  v.  Justices  of  Cambridgeshire,  4:  A.&  JE.  Ill ; 

5  N.&M.  140.  See  B.  v.  Marquis  of  DownsMre,  4:A.&JE.  713.)  Under 
the  present  enactments  it  seems  to  be  necessary  that  the  view  should 
be  a  joint  one. 

As  regards  the  consent  of  the  owner  to  the  new  way  passing  through 
his  grounds,  it  has  been  held,  that  an  order  made  by  justices  under 
the  first  part  of  sect.  2  of  the  now  repealed  act  55  Geo.  3,  c.  68,  for 
stopping  up  an  old  highway  and  setting  out  a  new  one,  must  be  made, 
and  show  that  it  was  made  with  the  consent  in  writing,  under  the  hand 
of  the  owner  (at  the  time  of  the  order)  of  the  land  through  which  the 
new  highway  is  proposed  to  be  made ;  and  therefore,  where  an  order 
made  under  that  statute,  recited  that  the  justices  had  received  evidence 
of  the  consent  of  J.  T.  Esq.,  "  in  his  lifetime,"  to  the  new  road  being 
carried  through  his  lands,  by  writing  under  his  hand,  and  it  appeared 
that  another  person  was  owner  of  the  land  at  the  time  the  order  was 
made ;  it  was  held,  that  such  order  was  insufficient,  and  could  not  be 
carried  into  execution.  {B.  v.  Kirk,  X  B.  &  G.  21.)  The  court  in  the 
same  case  said,  that  their  decision  would  not  affect  the  question, 
whether  an  owner  of  an  estate  might  revoke  a  consent  given  by  a 
former  owner  who  was  alive  and  consenting  at  the  time  the  order  was 
made.  So  a  consent  to  the  diversion  of  a  road,  under  the  hand  and 
seal  of  the  solicitor  and  agent  of  the  party  through  whose  groimd  the 
new  road  was  to  pass,  was  held  under  the  repealed  acts  insufficient. 
{B.  v.  Justices  of  Kent,  \  B.  &  0.  622.) 

It  is  unnecessary  to  obtain  or  state  the  consent  of  trustees  of  a  turn- 
pike road  over  which  the  new  path  was  turned,  for  they  have  no  rate-  ■ 
rest  in  the  soil.  {Davison  v.  Oill,  1  East,  69.) 
Notices  required  If  the  justices  having  viewed  the  highway  to  be  stopped  up,  di- 
by  section  86.  verted,  or  turned  (according  to  the  nature  of  the  application),  in  their 
discretion  (to  be  exercised  in  regard  to  the  greater  nearness  or  commo- 
diousness  of  the  way,  or,  on  the  other  hand,  of  its  inutility)  think  that 
it  may  be  diverted,  turned,  or  stopped  up  (according  to  the  applica- 
tion), and  in  case  the  owner  of  the  lands  or  grounds  through  which 
the  new  highway  (if  any)  proposed  to  be  made  consents  thereto  by 
writing  under  his  hand,  the  next  step  will  be  for  the  surveyor  or  dis- 
trict surveyor  to  give  the  notices  required  by  s.  85.  If  the  justices,  on 
the  contrary,  think  that  the  application  ought  to  be  refused,  the  matter 
must  drop  for  the  present. 

The  notice  must  be  given  by  the  surveyor  or  district  surveyor,  and 
the  statute  in  this  respect  is  imperative,  not  directory.  (See  B.  v.  Jus- 
tices ofSuffoVc,  6  B.&  0.  110 ;  B.  v.  Justices  of  Surrey,  5  B.  &  0.  241.) 

The  85th  section  points  out  the  way  these  notices  are  to  be  given. 

It  would  seem  that  the  notices  cannot  be  considered  as  published 
until  they  have  been  given  in  each  of  the  three  modes  required  by  the 
act  for  4  successive  weeks,  and  that  the  power  of  the  justices  to  certify 
will  not  arise  until  the  expiration  of  that  time.     (See  B.  v.  Kent,  1  B. 

6  G.  622.) 

Certificate  of  After  these  notices  have  been  given  and  the  times  limited  thereby 

justices'  have  elapsed,  application  should  again  be  made  to  the  two  magistrates 

who  have  viewed  the  road,  for  their  certificates.  This  application 
should  be  supported  by  proof  of  the  publication  of  the  notices,  to  be 
adduced  by  the  affidavit  of  the  person  who  put  them  up,  and  by  the 
production  of  the  newspaper  in  which  they  were  inserted,  and  by  the 
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production  of  a  plan  of  the  old  and  proposed  new  highways,  by  metes,       13.  Of  the 
hounds,  and  the  admeasurement  thereof,  verified  by  some  competent  widening, &c., of. 

surveyor.     These  are  to  be  adduced  before  and  delivered  to  the  jus- 

tices,  who  are  then  to  certify  that  they  have  viewed  the  proposed  new 
highway  :  that  it  is  nearer  or  more  commodious  [post,  p.  1040)  to  the 
public — ^if  nearer,  the  nuxaber  of  yards ;  if  more  commodious,  the  rea- 
sons why  so.  If  a  highway  is  stopped  as  unnecessary,  the  certificate 
must  state  the  reason.     (Sect.  85,  ante,  p.  1033.) 

It  seems  that  under  the  repealed  statutes  there  must  have  been  a 
sepai'ate  order  for  stopping  up  each  individual  way,  so  that  two  or 
more  ways  could  not  be  comprised  in  one  order.  {R,  v.  Kenymi,  6  B. 
&  0.  645;  B.  v.  Inhabitants  of  Milverton,  b  A.  &  E.%i\.)  But  now,  by 
the  86th  section  of  the  new  act  (see  ante,  p.  1035),  different  highways 
may,  in  certain  cases,  be  included  in  one  order  or  certificate.. 

The  certificate  of  the  viewing  justices  ought  to  state  that  the  sur- 
veyor who  makes  the  application  to  the  justices  was  duly  authorised 
to  do  so  by  the  vestry,  pursuant  to  s.  84.  {Beg.  v.  Justices  of  Wor- 
cestershire, Z  E.&  B.  477. 

In  B.  V.  Justices  of  Kent,  (10  B.  &  0.  477,)  it  was  held,  that  an  should  shew  that 
order  made  under  the  55  Geo.  3,  c.  G8,  s.  2,   (now  repealed)  for  divert-  view  had  boon 
ing  an  old  highway  and  substituting  a  new  one,  must  have  shown  on    "  '    "' 
the  face  of  it  that  the  justices  viewed  the  line  of  the  proposed  new  road. 
In  B.  V.  Justices  of  Worcester  (8  B.  &  G.  254),  it  was  held  to  be  necessary 
that  ?,n  order  made  under  the  same  enactment  for  stopping  up  an  un- 
necessary highway  should  state  that  it  appeared  to  the  justices,  on 
view,  that  the  way  was  unnecessary,   and  therefore  that  an  order 
merely  stating  that  the  "  justices  had,  upon  view,  found,"  oj'  "that  it 
appeared  to  them  "  that  the  way  was  unnecessary,  was  bad. 

An  order  of  justices  under  the  above  enactment,  55  Geo.  3,  c.  68,  s.  2, 
for  stopping  up  a  highway,  which  stated,  that  "  We,  W.  E.  and  G.  Q., 
justices,  &c.,  having  viewed  a  certain  public  highway,"  &c.  (describing 
it),  "  and  it  appearing  unto  us,  the  said  justices,  that  such  highway  is 
unnecessary,  do  order,"  &c.,  was  held  insufficient,  because  the  conclu- 
sion of  the  justices  that  the  highway  was  unnecessary,  did  not  appear 
on  the  face  of  the  order  to  be  derived  exclusively  from  the  view.  (Beg. 
V.  Jones,  12  A.  &  E.  684 ;  B.r.  The  Marquis  ofDownshire,  4:A.&  E.  698.) 

In  B.  V.  Jones,  Coleridge,  J.,  stated,  "It  ought  to  appear  unequivo- 
cally, and  not  only  by  probable  argument,  that  the  justices  acted  on 
their  own  view,  and  derived  their  conviction  from  that.  There  is  no 
part  of  the  administration  of  the  law  by  justices,  acting  on  their  own 
authority,  in  which  it  is  more  necessary  for  the  court  to  look  closely  at 
their  proceedings  than  the  stopping  of  highways." 

But  where  an  order  made  under  the  above  enactment  began,  "  We," 
&c.,  "  having,  upon  view,  found,  and  itappearing  tons,"  that  a  certain 
highway  is  unnecessary,  it  was  held,  that  this  recital  did  not  imply 
that  the  justices  acted  under  any  other  information  than  their  own 
view,  and  that  the  order  was  good.  {B.  v.  Milverton,  5  A.  &  E.  841.) 
Jji  B.  V.  Jones,  supra.  Lord  JDenman  said,  "In  BexY.  Milverton,  the 
words  '  having,  upon  view,  found,'  were  equivalent  to  a  recital  that  it 
appeared  upon  the  view  of  the  justices." 

In  such  an  order  the  following  recital: — ■"  We,  A.,  B.,  and  C,  jus- 
tices," &c.,  "assembled  at  a  special  sessions,  held"  &c.,  on&c,  "hay- 
ing upon  view  found  that  a  certain  part  of  a  highway  caUed  &c.,  is 
unnecessary ;"  was  held  sufficiently  to  show  that  the  justices  viewed 
such  highway  together,  and  at  the  time  when  the  order  was  made. 
{Bex  V.  OamlridgesMre  Justices,  i  A.  &  E.  111.) 

Where  a  road  had  been  disused  for  many  years,  by  reason  of  a  new 
one  having  been  made ;  it  was  held,  under  the  repealed  act  55  Geo.  3, 
c.  68,  that  the  justices  might  properly  state  in  their  order  that  they 
had  viewed  the  old  road,  if  they  had  viewed  the  ground  over  which 
thorightof  way  was.    {B.  v.  Jii,stices  of  Carnbridgeshire,  4  A,  cfc  E.  111.) 


1038  l^tslitoa^s  in  General 

13.  Of  the.  Proof  of  non-user  of  a  road  for  28  years  by  carts  and  carriages,  and 

mdemng,il!c.,of.  the  stopping  up  of  such  road  by  a  gate  kept  always  looked,  is  pre- 

Bumptive  evidence  that  the  road  had  been  stopped  up  under  an  inolo- 

sure  award  with  the  consent  and  by  order  of  2  justices.     ( Williams  v. 

Mjton,  'kE.&N.  357.) 

As  to  an  order  for  stopping  up  a  highway,  &c.,  under  the  above 
repealed  act  being  explained  by  a  plan  annexed  to  it,  see  JR.  v.  Horner, 
2S.&  Ad.  150.  • 

The  certificate,  and  the  proof  and  plan,  as  soon  as  conveniently  may 

be  after  the  making  of  the  certificate,  are  to  be  lodged  with  the  clerk 

to  be  lodged  with  of  the  peace,  and  read  in  open  court  at  the  quarter  sessions  to  be  held 

the  clerk  of  the      next  after  the  expiration  of  4  weeks  from  the  day  the  certificate  was 

^^^'  lodged,  and  to  be  inrolled.     (Sect.  85,  p.  1033.) 

Parties  thinking  themselves  aggrieved  by  the  proposed  alteration 

and  to  be  inroUed.  may  appeal ;  but  the  questions  whether  the  proposed  new  highway  is 

Appeal.  nearer  and  more  commodious  {post,  p.  1039)  to  the  public,  or  whether, 

when  stopped,  it  is  unnecessary,  or  whether  the  party  appealing  would 

be  injured  or  aggrieved,  are  to  be  determined  by  a  jury.    (5  &  6  Will.  4, 

c.  50,  s.  88,  infra.) 

But  if  there  be  no  appeal,  or,  being  one,  it  is  dismissed,  the  order 
for  stopping  up  or  diverting  is  to  be  made  by  the  court  of  quarter  ses- 
sions, under  sect.  91  {post,  p.  1041),  instead  of  2  justices,  as  heretofore. 
Care  should  be  taken  by  the  justices  in  their  proceedings  under  these 
enactments  that  they  do  not  contravene  the  provisions  of  any  local  act. 
Justices  must  not  (which  are  excepted).     Where  the  exceptive  words  of  a  local  act  were 
viSonT'onooai"      ^^  foUows  : — "Unless  leading  over  some  moor  or  waste  ground,  or  to 
act.  some  village,  town,  or  place  to  which  such  new  road  doth  not  lead," 

the  court  held  the  exception  absolute.  Therefore  where  trustees  had 
assigned  a  road  to  the  plaintiif,  but  it  appeared  that  there  was  no  other 
way  to  the  defendant's  house,  although  the  plaintiflf  had  left  a  suffi- 
cient space,  he  was  nonsuited  in  an  action  of  trespass,  because  the 
whole  road  remained  subject  to  the  servitude  it  was  before  liable  to, 
the  trustees  being  incompetent  to  eflfect  a  partial  destruction  of  it. 
{Wilkinson  Y.  Bagshaiu,  PeaJe,  Add.  Oa.  165.) 

2.  Appeal  against  stopping  up,  &c.      Costs  on,  &c. 
5  <fe  6  Will.  4,  0.  50.      By  5  &  6  WiU.  4,  c.  60,  s.  88,  when  any  such  certificate  shall  have 
mayXS™™'^  been  so  given  as  aforesaid,  {ante,  p.  1034,)  it  shall  and  may  be  lawful 
for  any  person  who  may  think  that  he  would  be  injured  or  aggrieved 
if  any  such  highway  shoiild  be  ordered  to  be  diverted  and  turned  or 
stopped  up,  either  entirely  or  subject  as  aforesaid,  and  such  new  high- 
way set  out  and  appropriated  in  lieu  thereof  as  aforesaid,  or  if  any  un- 
necessary highway  should  be  ordered  to  be  stopped  up  as  aforesaid,  to 
make  his  complaint  thereof  by  appeal  to  the  justices  of  the  peace  at  the 
N  tioe  a  d  ^^^^  quarter  sessions,  upon  giving  to  the  surveyor  10  (a)  days'  notice  in 

grounds  of  appeal  Writing  of  suoh  appeal,  together  with  a  statement  in  writing  of  the 
to  be  given.  grounds  of  such  appeal,  who  is  hereby  required,  within  48  hours  after 

the  receipt  of  such  notice,  to  deliver  a  copy  of  the  same  to  the  party 
by  whom  he  was  required  to  apply  to  the  justices  to  view  the  said  high- 
way; provided  that  in  all  cases  where  the  said  surveyor  shall  have 
been  directed  by  the  inhabitants  in  vestry  assembled  to  apply  to  such 
justices  as  aforesaid,  then  the  said  surveyor  shall  not  be  required  to 
deliver  a  copy  of  such  notice  to  any  party  :  Provided  also,  that  it  shall 
not  be  lawful  for  the  appellant  to  be  heard  in  support  of  such  appeal 
unless  suoh  notice  and  statement  shall  have  been  so  given  as  aforesaid, 
nor  on  the  hearing  of  such  appeal  to  go  into  or  give  evidence  of  any 
other  grounds  of  appeal  than  those  set  forth  in  such  statement  as 
aforesaid.     (See  form  of  notice  of  appeal,  post.  Forms.) 

The  power  of  appeal  given  by  this  section  is  against  the  certificate 
of  justices,  and  the  sessions  have  jurisdiction  to  decide  upon  any 

(a)  But  the  time  seems  now  to  be  altered  to  14  days  by  12  &  13  Vict.  c.  45,  s.  1. 
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substantial  defect  appearing  on  the  face  of  the  certificate ;   they  are      13.  Of  the, 
not  limited  to  trying  by  a  jury  the  questions  specified  in  sect.  89.  widening, &c., of. 
{Reg.  V.  Justices  of  Worcestershire,  23  L.  J.  M.  0.  113.)  — 

The  appeal  under  this  section  must  be  to  the  sessions  for  the  county,  °  ""^  "'  •  *>  '^-  ^'>- 
riding,  division,  or  shire  within  which  the  highway  is,  not  to  a  parti- 
cular adjournment  held  within  a  particular  division.  (iZ.  v.  Suffolk 
(JJs.  of),  17  L.  J.  143,  M.  0.) ;  therefore  a  notice  of  appeal  was  held 
Dad  in  B.  v.  JtTs.  of  Lancashire,  27  L.  J.  M.  C.  161,  which  was  served 
on  the  24th  of  June,  the  county  sessions  beginning  on  the  29th  of 
June  at  L.,  although  the  sessions  for  the  division  of  M.,  within  which 
the  road  in  question  was  situated,  were  not  held  by  adjournment 
until  the  6th  of  July.  It  is  a  condition  precedent  to  the  right  of 
appeal  that  due  notice  of  appeal,  and  of  the  grounds  thereof,  be  given 
in  writing  to  the  surveyor. 

Sect.  89.  In  case  of  such  appeal  the  justices  at  the  said  quarter  ses-  in  case  of  appeal, 
sions  shall,  for  the  purpose  of  determining  whether  the  proposed  new  i^'y  at  sessions  to 
highway  is  nearer  or  more  commodious  to  the  public,  or  whether  the  ther'new^lghway 
public  highway  so  intended  to  be  stopped  up,  either  entirely  or  subject  is  unnecessary, 
as  aforesaid,  is  unnecessary,  or  whether  the  said  party  appealing  would  *"• 
be  injured  or  aggrieved,  impannel  a  jury  of  12  disinterested  men  out 
of  the  persons  returned  to  serve  as  jurymen  at  such  quarter  sessions ; 
and  if,  after  hearing  the  evidence  produced  before  them,  the  said  jury  Proceedings  when 
shall  return  a  verdict  that  the  proposed  new  highway  is  nearer  or  more  ^^^  it^uimeces* 
com.modious  to  the  public,  or  that  the  public  highway  so  intended  to  sa*y,  &c. 
be  stopped  up,  either  entirely  or  subject  as  aforesaid,  is  unnecessary, 
or  that  the  party  appealing  would  not  be  injured  or  aggrieved,  then 
the  said  court  of  quarter  sessions  shall  dismiss  such  appeal,  and  make 
the  order  herein  mentioned  for  diverting  and  turning  and  stopping  up 
such  highway,  either  entirely  or  subject  as  aforesaid,  or  for  diverting, 
turning,   and  stopping  up  of  such  old  highway,  and  purchasing  the 
ground  and  soil  for  such  new  highway,  or  for  stopping  up  such  unne- 
cessary highway,  either  entirely  or  subject  as  aforesaid ;  but  if  the  The  same  when 
said  jury  shall  return  a  verdict  that  the  proposed  new  highway  is  not  J"''y  decide  to  the 
nearer  or  not  more  commodious  to  the  public,  or  that  the  highway  so  °™  '^^^^' 
intended  to  be  stopped  up,  either  entirely  or  subject  as  aforesaid,  is 
not  unnecessary,  or  that  the  party  appealing  would  be  injured  or 
aggrieved,  then  the  said  court  of  quarter  sessions  shall  allow  such 
appeal,  and  shall  not  make  such  order  as  aforesaid. 

The  87th  section,  as  we  have  seen,  allows  the  sessions  to  decide 
upon  the  propriety  of  confirming  an  order  or  certificate  for  diverting 
more  highways  than  one  wholly  or  in  part. 

Sect.  90.  The  court  of  quarter  sessions  is  hereby  authorised  and  re-  Costs  of  appeal 
quired  to  award  to  the  party  giving  or  receiving  notice  of  appeal  such  """y  ^^  awarded, 
costs  and  expenses  as  shall  be  incurred  in  prosecuting  or  resisting  such 
appeal,  whether  the  same  shall  be  tried  or  not ;  and  such  costs  and 
expenses  shall  be  paid  by  the  surveyor  or  other  party  as  aforesaid  at 
whose  instance  the  notice  for  diverting  and  tui'ning  or  stopping  up  the 
highway,  either  entirely  or  subject  as  aforesaid,  shall  have  been  given; 
and  in  case  the  said  surveyor  or  other  party  as  aforesaid  shall  not 
appear  in  support  thereof,  the  said  court  of  quarter  sessions  shall 
award  the  costs  of  the  appellant  to  be  paid  by  such  surveyor  or  other 
party  as  aforesaid,  and  such  costs  shall  be  recoverable  in  the  same 
manner  as'  any  penalties  or  forfeitures  are  recoverable  under  this  act. 
(How  penalties  are  recoverable,  see  post,  Becovery  of  Penalties.) 

For  the  law  as  to  appeals  in  general,  see  ante,  tit.  "Appeal;"  and  as  observations,  Ac. 
to  appeals  in  other  cases  under  the  highway  act,  see  pp.  1038,  1090.      ™  enactments. 

It  would  seem  that  the  person  entitled  to  appeal  under  the  above  Who  entitled  to 
provisions  must  be  one  who  would  sustain  some  special  and  peculiar  ^pp^''^- 
injury  by  the  diversion,  &o.,  of  the  way,  such  as  being  deprived  of  the 
use  of  the  way  which  he  has  been  in  the  constant  habit  of  using  for 
some  period,  or  the  loss  of  custom  in  his  trade,  or  the  like;  at  all 
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13.  Of  the      events,  the  provisions  do  not  extend  to  any  captious  person  whatevers 
imdening,<Sic.,of.  (See  B.  v.  JSssex,  5  B.  &0.  431 ;  B.  v.  Williamson,  7  T.  B.  32.) 

— \ The  notice  of  appeal  must  state  that  the  appellant  is  injured  or  ag- 

Notice  of  appeal,  grieved,  or  it  must  appear  therefrom  that  such  is  the  case.  {B.  v.  Essex, 
b  B.&C.  431 ;  B.  v.  Justices  of  YorJcshire,  1 B.  &  C.  678  ;  B.  v.  Somer- 
setshire, 1  B.  &  C.  681,  n.)  Under  the  repealed  act  55  Geo.  3,  c.  68,  it 
■was  held  that  it  sufficiently  appeared  that  the  appellant  was  a  party 
aggrieved,  where  the  notice  stated  that  he  and  his  tenants,  occupiers 
of  a  farm  and  lands  near  the  way  in  question,  and  who  had  theretofore 
used  and  had  a  right  to  use  it,  and  all  other  persons  and  the  public, 
would  be  put  to  great  inconvenience.  (J?,  v.  W.  B.  of  Yorkshire,  4  B. 
<fk  A.  685.)  And  under  the  same  enactment  a  notice  was  held  suffi- 
cient which  stated  that  the  appellants  were  aggrieved  by  being  com- 
pelled to  go  a  greater  distance  to  the  next  market  town  from  their 
respective  residences  than  they  would  have  gone  if  the  road  intended 
to  be  stopped  up  had  been  put  and  kept  in  a- proper  state  of  repair. 
{B.  V.  Adey,  i  N.  &  M.  365.  And  see  tVilJcs  v.  Hungerford  Marlcet,  1 
Hodges,  281.) 

The  10  days'  notice  of  appeal  are  to  be  reckoned  exclusively  of  the 
first  6,  inclusive  of  the  last  day.    {B.  v.  W.  B.  of  Yorkshire,  4  £.  cfc  Ad. 
685 ;  B.  V.  Goodenough,  2  A.  &  E.  463.     See  note  (a),  p.  1038.) 
To  what  sessions        It  should  Seem  that  the  appeal  must  be  made  to  the  quarter  sessions 
appeal  to  be  made,  held  next  after  the  expiration  of  4  weeks  from  the  day  the  certificate 
was  lodged  with  the  clerk  of  the  peace,  without  reference  to  any  notice 
which  the  appellant  may  have  had  of  the  intended  alteration.     {B.  v. 
Staffordshire,  3  East,  150.) 
Proceedings  at  A  footpath  led  from  the  hamlet  of  Wyke  to  a  turnpike-road,  which 

sessions.  led,  in  one  direction,  to  the  town  of  Axminster,  and  in  the  other  to 

various  other  places.  It  was  proposed  to  divert  a  part  of  this  footpath, 
by  making  it  join  the  road  at  a  point  somewhat  nearer  to  Axminster. 
Two  justices  certified  (under  the  5  &  6  Will.  4,  c.  50,  s.  85),  for  the 
diversion  of  this  footpath,  described  as  leading  "from  W.  to  A."  and 
stated  in  their  certificate  that  the  intended  footpath  was  "  nearer  and 
more  commodious  "  than  the  old.  Against  this  diversion  an  appeal  was 
tried  at  the  quarter  sessions,  under  sect.  88 ;  and  the  grounds  of  ap- 
peal were,  that,  reference  being  had  to  the  "  various  places  with  which 
the  original  footpath  communicated,  the  new  line  was  not  nearer  and 
more  commodious  than  the  old."  It  appeared  that  the  proposed  new 
line  of  footpath  joined  the  turnpike-road  at  a  point  nearer  to  Ax- 
Tninster  than  the  old,  and  was,  consequently,  nearer  as  between  Wyke 
and  Axminster  only,  but  it  was  not  so  near  as  between  Wyke 
and  the  other  places  mentioned ; — Held,  that  the  jury  were  properly 
directed  to  construe  the  word  "  near  "  not  as  between  W.  &  A.,  but  as 
between  the  point  at  which  the  new  and  old  lines  of  footpath  diverged, 
and  the  point  where  the  old  line  reached  the  road.  (Ben.  v.  Shiles,  1 
Q.  B.  919.) 

In  that  case  it  was  also  held,  that  the  jury  having  found  that  the 
new  path  was  not  nearer  than  the  old,  but  that  it  was  more  commo- 
dious, the  order  for  diverting  the  footpath  could  not  be  made,  as  it  was 
necessary,  under  sect.  89,  that  the  substituted  line  should  be  both 
"nearer"  and  more  "commodious;"  but  this  point  was  expressly 
overruled  in  Beg.  v.  Phillips,  1  L.  B.  Q.  B.  648,  where  it  was  held 
that  if  the  proposed  new  highway  be  either  nearer  or  more  commodious, 
the  justices  may  certify  for  the  diversion  of  the  old  highway. 

Under  the  108th  sect,  of  the  5  &  6  Will.  4,  c.  50,  the  quarter  ses- 
sions may  state  a  case  for  the  opinion  of  the  court  of  Queen's  Bench, 
informing  them  how  the  appeal  was  left  to  the  jury,  and  asking  them 
their  opinion  whether  it  was  correctly  left.     {Id.) 

The  90th  sect.,  as  to  costs,  is  more  extensive  in  its  operation  than 
Costs  of  appeal,     ^j^g  gQ^j^  ggg^..  of  the  repealed  act  13  Geo.  3,  c.  78.    Under  that  enact- 
ment, where  notice  of  appeal  against  an  order  for  diverting  a  footway 
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was  given,  and  the  order  was  not  filed  witli  the  clerk  of  the  peace  for      13.  0/  tlie 
inrolment,  but  the  justices  gave  the  appellant  notice  that  they  in-  widening, dkc, of. 

tended  to  abandon  the  order,  it  was  held  that  the  justices  at  the  ses-  "" 

sions  had  no  power  to  award  to  the  appellant  the  costs  of  preparing  to 
try  the  appeal.     (iJ.  v.  Wing,  iB.&O.  114.) 

The  quarter  sessions  have  no  power,  under  the  90  sect,  of  the  pre- 
sent act,  to  make  a  general  order  for  the  costs  of  an  appeal,  though 
they  may  refer  the  taxation  of  the  amount  to  their  officers,  provided 
they,  during  the  sessions,  adopt  his  decision,  and  incorporate  it  in  the 
order.  [Sellwood  y.  Mount,  1  Q.  B.  726 ;  Beg.  v.  Olarh,  9  L.  J.  M.  0. 
91 ;  ante,  tit.  "Appeal"  and  "  Costs." 

The  sessions  are  bound,  by  sect.  90,  to  award  costs  to  the  person  pro- 
secuting or  resisting  an  appeal,  whether  the  appeal  be  tried  or  not, 
and  therefore  although  the  appeal  had  been  struck  out,  no  one  appear- 
ing when  it  was  called  on,  the  court  of  Queen's  Bench  held  that  an 
application  to  enter  could  be  made  at  any  time  during  the  day,  and 
ordered  the  appeal  to  be  reinstated.  (Beg.  v.  Justices  of  West  Biding, 
31  L.  J.  M.  G.  271.) 

The  non-payment  of  costs  awarded  by  an  order  of  quarter-sessions 
under  that  sect,  is  not  an  offence  forming  a  subject  for  a  conviction 
under  the  101st  and  103rd  sects,  {post,  p.  1088) ;  but  the  non-payment 
of  them  may  be  enforced  by  a  distress  warrant,  issued  by  2  justices 
under  the  103rd  sect.,  grounded  directly  upon  the  order  of  sessions. 
{Sellwood  V.  Mount,  supra ;  1  Q.  B.  726.)  Such  a  distress  warrant  is 
bad,  if  it  do  not  show  on  the  face  of  it  an  order  of  sessions  for  the 
pa3Tiient  of  a  specific  sum  as  costs,     {lb.) 

And  where  such  a  distress  warrant  did  not  recite  any  order  of  quarter 
sessions  for  the  payment  of  such  costs,  but  was  founded  upon  a  sub- 
.  sequent  conviction  by  2  justices  out  of  sessions,  for  non-payment  of 
them;  it  was  held,  that  the  warrant  was  illegal,  and  that  no  property 
passed  to  the  vendee  of  goods  seized  and  sold  under  it.  {LocJc  v.  Sc!l- 
ivood,  1  Q.  B.  736;  SelhvoodY.  Mount,  1  Q.  B.  726.) 

The  justices,  out  of  sessions,  cannot  award  costs  under  the  90th 
sect,    {lb.) 

3.   The  Order  for  stopping  up,  &c. 

By  5  &  6  Will.  4,  c.  50,  s.  91,  If  no  such  appeal  be  made  (a),  or  5&6  WUl.  i,  c.  5o. 
being  made  shall  be  dismissed  as  aforesaid,  then  the  justices  at  the  said  j^^g  "oiUdL- 
quarter  sessions  shall  make  an  order  to  divert  and  turn  and  to  stop  up  missed,  sessions  to 
such  highway,  either  entirely  or  subject  as  aforesaid,  or  to  divert,  turn,  make  order  for 
and  stop  up  such  old  highway,  and  to  purchase  the  ground  and  soil  ways.'  "'      ' 
for  such  new  highway,  or  to  stop  up  such  unnecessary  highway,  either 
entirely  or  subject  as  aforesaid,  by  such  ways  and  means,  and  subject 
to  such  exceptions  and  conditions  in  all  respects  as  in  this  act  is  men- 
tioned in  regard  to  highways  to  be  widened  (s.  82,  ante,  p.  1030) ; 
and  the  proceedings  thereupon  shall  be  binding  and  conclusive  on  all 
persons  whomsoever ;  and  the  new  highways  so  to  be  appropriated  and  New  way  shall  be 
set  out  shall  be  and  for  ever  after  continue  a  public  Highway  to  all  *  P""""  °°^' 
intents  and  purposes  whatsoever ;  but  no  old  highway  (except  in  the  old  way  when  to 
case  of  stopping  up  of  such  useless  highway  as  herein  is  mentioned)  shall  ^  stopped  in  case 
be  stopped  until  such  new  highway  shall  be  completed  and  put  into 
good  condition  and  repair,  and  so  certified  by  2  justices  of  the  peace 
upon  view  thereof,  which  certificate  shall  be  returned  to  the  clerk  of 
the  peace,  and  by  him  inrolled  amongst  the  records  of  the  court  of 


(a)  See  R  v.  Justices  of  Worcester-      to  inquire  whether  the  order,  though 
',  2  B.  (S;  A.  228,  where  it  was      there  was  no  appeal,  was  made  by 


held,  under  the  repealed  act,  55  Geo.  3,       proper   authority   before   they    cou' 
0.  68,  that  the  sessions  had  a  right      firmed  it. 
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13.  Of  dm 
ing,&c.,of. 


Observations. 


Decisions  under 
repealed  acts. 


quarter  sessions  next  after  such,  order  as  aforesaid  sliall  liave  been 
made  pursuant  to  the  directions  hereinbefore  contained. 

Prior  to  this  enactment  the  order  for  stopping  up  or  diyerting  a 
highway  was  to  be  made  by  2  justices,  and  not  by  the  quarter 
sessions. 

Under  the  repealed  act  55  Geo.  3,  c.  68,  it  was  held  that  justices 
could  not  stop  a  highway  out  of  their  jurisdiction.  {B.  t.  Milverton, 
5A.&M.  841.) 

By  Stat.  2  &  3  WiU.  4,  c.  64,  s.  36,  sched.  (0.)  39,  Clifton  is  made 
a  part  of  the  parliamentary  borough  of  Bristol,  which  is  a  county  of 
itself.  Except  so  far  as  that  act  operated,  it  was  in  the  county  of  Glou- 
cester : — Held,  that,  after  the  passing  of  the  Corporation  Act,  5  &  6 
WiU.  4,  c.  76,  ss.  7,  8,  the  Gloucestershire  justices  could  not  make  an 
order  under  the  55  Geo.  3,  c.  68,  for  diverting  a  footway  in  Clifton, 
their  jurisdiction,  in  such  cases,  being  transferred  to  the  justices  of 
Bristol.     (E.  V.  Gloucester  (Justices),  4  A.  &  E.  689.) 

"Where  an  order  of  justices,  under  the  repealed  act  55  Geo.  3,  c.  68, 
for  diverting  a  public  highway  and  sabstituting  a  new  one  for  it,  con- 
tained also  an  order  for  stopping  up  the  old  highway,  it  was  held  bad, 
inasmuch  as  the  magistrates  had  no  power,  under  that  act,  to  stop 
up  the  old  road  until  the  new  one  had  been  made.  [R.  v.  Kent,  10  B. 
&  G.  477;  E.  v.  Justices  of  Middlesex,  5  A.  &  E.  626:  see  the  91st 
sect,  of  the  present  act.) 

The  4th  sect,  of  the  55  Geo.  3,  c.  68,  required  a  similar  certificate  to 
the  above,  from  two  justices,  as  to  the  state  of  the  new  highway,  before 
stopping  up  the  old  one.  Where  an  order  for  diverting  a  highway 
had  been  made,  and  3  of  the  justices  by  whom  such  order  was  signed 
afterwards  signed  another  order,  by  which,  after  reciting  ' '  that  they 
were  satisfied  that  the  new  way  was  properly  made,  and  fit  for  the  re- . 
ception  of  travellers,"  it  was  ordered  that  the  old  way  should  be  stopped 
up  and  sold ;  it  was  held,  that  ^suoh  recital  was  a  sufficient  certifi- 
cate.    (-De  PontMeu  v.  Penny  feather,  5  Taunt.  634.) 

It  will  be  seen  that  the  91st  section  provides  that  the  order  of  ses- 
sions and  proceedings  thereon  shall  be  binding  and  conclusive  on  all 
persons  whomsoever.  And  the  107th  section  expressly  takes  away  the 
certiorari.  The  108th  section,  however,  enacts  that  in  the  case  of  an 
appeal  being  determined  by  the  quarter  sessions,  a  special  case  may 
be  granted  for  the  opinion  of  the  Court  of  Queen's  Bench.  (See  the 
cases  of  iJ.  v.  Clerk,  1  B.  &  0.  21,  622;  E.  v.  Townshend,  b  B.  &  Aid. 
420 ;  E.  V.  Kenyan,  6  B.  &  O.  640 ;  E.  v.  Justices  of  Kent,  10  B.  &  C. 
407,  on  the  55  Geo.  3,  c.  68,  s.  4,  under  which  the  order,  though  con- 
firmed by  the  quarter  sessions,  might  be  removed  by  certiorari  into 
Queen's  Bench  ;  and  see  E.  v.  Justices  of  Middlesex,  5  A.  &  E. 
626.) 

This  section  taken  together  with  s.  85  (p.  1033)  shows  clearly  that 
the  alterations  are  not  to  be  made  until  after  the  quarter  sessions  have 
ended.  The  order  and  the  certificate  of  justices  made  pursuant  to 
s.  85,  need  not  do  more  than  declare  that  the  old  highway  wUl  be  un- 
necessary when  the  proposed  new  highway  is  completed  as  proposed. 
{Eeg.  V.  Phillips,  1  L.  E.  Q.  B.  662.) 

It  seems,  that  if  an  order  under  the  now  repealed  enactment  of  55 
Geo.  3,  0.  68,  s.  2,  had  been  properly  made  and  enrolled  for  stopping 
a  highway,  it  was  not  necessary  to  have  made  such  order  completely 
ofiectual,  that  an  actual  stoppage  should  have  taken  place.  !E.  v. 
Inhabitants  of  Milverton,  5  A.  &  E.  841.)  ^ 

4.  Eepair  of  Highways  Diverted,  &c. 
Party  liable  to  By  5  &  6  Will.  4,  c.  50,'  s.  92,  in  every  case  in  which  a  highway 

w?TO  to  remfr  ^"^  shaU  have  been  tiuned  or  diverted  under  the  provisions  of  this  act,  the 
new  highways.       parish  or  other  party  which  was  liable  to  the  repair  of.  the  old  high- 
way shall  be  liable  to  the  repair  of  the  new  highway,  without  any 


Order  of  sessions 
conclusiTe. 


Order  under  re- 
pealed act  for 
stopping  highway 
effectual,  before 
jvclual  stoppage. 
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reference  vhateTer  to  its  parochial  locality.     And  see  s.  93,  as  to  the      14.  Special 
repair  of  roads,  which  persons  are  bound  to  lepair  ratione  tenurce,  &o.,  semons  for,  <fcc. 

after  they  have  been  diverted,  &c.  ■ — 

As  to  repairing  a  turnpike-road  after  it  has  been  diverted,  &c.,  see 
post,  "Highways,  Turnpike." 

5,  Provisions  as  io  widening  and  diverting,  <&c.  Highway's,  extended  to 
Highways  repairalle  ratione  tenures. 

Sect.   93.  The  powers  and  provisions  in  this  act  contained,  with  Provisions  as  to 

respect  to  the  widening  {ante,  p.  1030),  and  enlarging,  diverting,  turn-  whw^'to'ex"^ 

ing,  or  stopping  up  any  highway,  shall  be  applicable  to  all  highways  tend  to  all  high- 

which  any  person,  bodies  politic  or  corporate,  is  or  are  bound  to  repair  '^^^^  which  per- 
T,  r  ij.  T'j.A-  *j.         J.J?  sons  are  bound  to 

by  reason  oi  any  grant,  tenure,  limitation,   or  appointment  oi  any  repair  ratione 

charitable  gift,  or  otherwise  howsoever ;  and  that  when  such  last-  tenurte,  &e. 
mentioned  highways  are  so  widened  or  enlarged,  turned  or  diverted, 
the  same  shall  and  may,  by  an  order  of  the  justices  at  a  special  sessions 
for  the  highways,  be  placed  under  the  control  and  care  of  the  surveyor 
of  the  parish  in  which  such  highways  may  be  situate,  and  shall  be 
from  time  to  time  thereafter  repaired  and  kept  in  repair  by  the  said 
parish  :  provided  also,  that  the  said  highways  so  widened,  enlarged,  Justices  to  fix 
diverted,  or  turned,  shall  be  viewed  by  2  justices  of  the  peace,  who  annu^  or  other 
shall  make  a  report  thereof  to  the  justices  at  a  special  sessions  for  the  ty  party'previ-'' 
highways ;  and  such  last-mentioned  justices  shall,  by  an  order  under  ousiy  bound  to 
their  hands,  fix  the  proportionate  sum  which  shall  be  annually  paid,  ''?p^"^- 
or  shall  fix  a  certain  sum  to  be  paid,  by  such  person,  bodies  politic  or 
corporate,  his  or  their  heirs,  successors,  or  assigns,  to  the  said  sur- 
veyors of  the  parish,  in  lieu  of  thereafter  repairing  the  said  part  of  the 
said  old  highway  :  and  the  order  of  the  said  last-mentioned  justices 
shall  be  and  continue  binding  on  all  such  persons,  bodies  politic  or 
corporate,  their  heirs,  successors,  or  assigns ;  and  in  default  of  payment 
thereof,  the  said  surveyor  shall  proceed  for  the  recovery  of  the  same 
in  the  manner  as  any  penalties  and  forfeitures  are  recoverable  under 
this  act. 


XIV.  Spwial  S)e«stotts  for  ^ufjioses  of  ?^t3f)toaj)@. 

By  5  &  6  Will.  4,  c.  50,  s.  45,  It  shall  and  may  be  lawful  for  the  Justices  to  hold 
justices  of  the  peace  within  their  respective  divisions,  or  any  2  or  more  fj^^pogeg'^of  ""Jf;!"' 
of  them,  and  they  are  hereby  required,  to  hold  not  less  than  8,  nor  act. 
more  than  12  special  sessions  in  every  year  for  executing  the  pur- 
poses of  this  act,  the  days  of  the  holding  thereof  to  be  appointed  at  a 
special  sessions  to  be  held  within  14  days  after  the  20th  day  of  March 
in  every  year :  provided  always,  that  it  shall  not  be  necessary  to  cause 
any  notice  to  be  given  or  sent  to  any  justice  acting  and  residing  with- 
in such  limits  of  the  day  or  time  of  the  holding  thereof ;  and  at  the  Sm-veyor's  ac- 
said  special  sessions  held  next  after  the  25th  day  of  March  in  every  of"roads''&c'''^*° 
year,  the  surveyor  of  each  of  the  parishes  within  their  respective  divi-  ' 

sions  shall  verify  his  accounts  {ante,  p.  1016),  and  shall  make  a  return 
in  writing  to  such  special  sessions  of  the  state  of  all  the  roads,  com- 
mon highways,  bridges,  causeways,  hedges,  ditches,  and  watercourses 
appertaining  thereto,  and  of  all  nuisances  and  encroachments,  if  any, 
made  upon  the  several  highways  within  the  parish  for  which  he  was 
surveyor,  as  well  as  the  extent  of  the  different  highways  which  the  said 
parish  is  liable  to  repair,  what  part  thereof  has  been  repaired,  and 
with  what  materials,  at  what  expense,  and  what  was  the  amount 
levied  during  the  time  he  was  surveyor  of  the  said  parish.  See  form 
of  return.  No.  16. 

See  "  Highways,  Turnpike,"  for  powers  given  to  justices,  at  a  special 
sessions  for  the  highways,  on  proof  of  the  deficiency  of  the  funds,  &c., 
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of  a  tm^npike  trust,  to  order  payment  to  such,  trust  of  a  portion  of  the 
higiLway  rate. 

In  E,  V.  Justices  of  Leicester  (7  B,  &  C.  6),  it  was  decided  that  the  54 
Geo.  3,  c.  84,  as  to  justices  acting  in  Michaelmas  special  sessions,  was 
merely  directory,  and  that  the  sessions  might,  notwithstandipg,  be 
held  at  another  time,  see  note  to  s,  11,  cmte  (p.  1013). 

As  to  special  sessions  in  general,  see  '    '^ 


Cartways  to  be 
twenty  feet  wide, 
horseways  eight 
feet,  and  footways 
three  feet. 


Surveyors  not  to 
make  public  foot- 
ways without 
consent  of  vestry. 


XV.  fflmiitf)  of  OlavtlDass. 

By  5  &  6  Will.  4,  c.  50,  s.  80,  The  said  surveyor  shall  and  lio  is 
hereby  required  to  make,  support,  and  maintain,  or  cause  to  be  made, 
supported,  and  maintained,  every  public  cartway  leading  to  any 
market  town  20  feet  wide  at  the  least,  and  every  public  horseway  8 
feet  wide  at  the  least,  and  to  support  and  maintain  every  public 
footway  by  the  side  of  any  carriageway  or  cartway  3  feet  at  the  least, 
if  the  ground  between  the  fences  including  the  same  will  admit  there- 
of :  provided  nevertheless,  that  nothing  herein  contained  shall  require 
any  surveyor  to  make  or  form  any  public  footway  without  the  consent 
of  the  inhabitants  in  vestry  assembled. 

The  surveyor  has  no  authority  to  pare  away  the  bank  of  a  fence  by 
the  side  of  a  road  under  this  clause.     {AJstony.  Scales,  9  Bing.  3.) 

It  is  fi'equently  diiiicult  to  determine  how  far  a  highway  extends  in 
width ;  in  such  a  case  it  would  be  a  question  for  a  jury.  (See  Brown- 
Imv  V.  Tmdinson,  1  M.  &  Gr.  484 ;  B.  v.  WriyJit,  3  B.  &  Ad.  681 ;  B. 
V.  The  London  tSk  Birmingliam  Railway  Company,  1  Railw.  Cas.  317.) 

See  the  provision  in  the  turnpike  act,  3  Geo.  4,  c.  126,  s.  125. 


XVI.  ®2ai)at  to  Se  ijmrt  X%t  Oltntir  of  iH^tfittoag. 

AVhat  shall  bo  By  5  &  6  Will.  4,  c.  50,  s.  63,  Where  in  this  act  any  matter  or  thing 

''f  th^'h-^vf  "^^^'^  is  directed  or  forbidden  to  be  done  within  a  certain  distance  of  the 
o  e  ig  way.  centre  of  the  highway,  that  portion  of  ground  shall  be  deemed  and 
taken  to  be  the  highway  which  has  been  maintained  by  the  surveyor 
as  highway,  and  repaired  with  stones  or  other  materials  used  in 
forming  highways,  for  the  6  months  immediately  preceding ;  and 
the  centre  of  the  highway  shaU  be  the  middle  of  such  highway,  where 
a  line  being  drawn  along  the  highway,  or  a  point  marked,  an  equal 
number  of  feet  of  highway  which  have  been  so  maintained  and  re- 
paired as  aforesaid  for  12  months  before  shall  be  found  on  each  side  of 
such  line  or  mark. 


Division  of 
subject. 


XVII.  Nutsancfg,  annogances,  an^  (©iistcucttons  on 
?§isStoaBS. 

Herein  of  nuisances,  annoyances,  and   obstructions,  &c.,   arising 
from 

1.  Trees  ami  lledyea,  etc,  \i,  1045. 

2.  Ditches  and  Brains,  cfcc.,p.  1047. 

3.  Encroachments  on  Highways,  p.  1048. 

4.  Fits,  Steam- engines.  Machines,  Windmills,  Kilns,  Railivays,  etc., 

p.  1050. 

5.  Oates,  p.  1051. 

6.  Carts  and  Carriages,  Misbehaviour  of  Drivers,  &c.,  p.  1052. 

7.  Wheels  and  Weight  of  Carriages,  ifcc,  p.  1054. 
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8.  Surveyor  leaving  Things  on  Highway  at  Night,  p.  1054.  17.  Nuisances, 

9.  Biding,  <S;c.,  on  Footways,  tethering  Horses,  injuring  Road,  da-         '^"■i  ""■ 

inaging  Banhs,  Direction-posts,  &c.,  playing  at  Games,  encamp-  s^^^^jif^     7^ 
ing  on,  mahing  Fires,  baiting  Bulls,  laying  Timber,   running  '  '  '""^  ' 

Filth,  wilfully  obstructing  Passage,  dkc,  p.  1054. 

10.  Injuries  and  Annoyances  to  Highways  at  Common  Law,  p.  1055. 

11.  Securing  Offenders,  p.  1061. 

12.  Power  of  Surveyor  to  remove  Nuisances,  p.  1062. 

13.  Power  of  Surveyor  to  impound  Cattle  straying  on  Highways, 

p.  1063. 

14.  Abatement  of  Nuisances  by  Common  Law,  p.  1064. 

15.  Indictment  and  Punishment,  cfcc,  for  Nuisances,  p.  1064. 

16.  Presentment  for,  p.  1065. 

17.  Action  for,  p.  1065. 

1.  Trees  and  Hedges. 

By  5  &  6  Will.  4,  c.  50,  s.  64,  No  tree,  bush,  or  shrub,  shall  here-  Notree,  &o., 
after  be  planted  on  any  carriageway  or  cartway,  or  within  the  distance  allowed  to  be 
of  15  feet  from  the  centre  thereof  [see  s.  63  (p.  1044)],  but  the  same  g^^enfelt""" 
shall  respectiTely  be  cut  down,  grubbed  up,  and  carried  away  by  the  centre  of  carnage 
owner  or  occupier  of  the  land  or  soil  within  21  days  after  notice  to  ^■''y- 
him  or  his  agent  by  the  surveyor  (a),  on  pain  of  forfeiting  for  every 
neglect  the  sum  of  10s. 

Sect.  65.  If  the  surveyor  shall  think  that  any  can-iageway  or  cart-  Mode  of  proceed- 
way  is  prejudiced  by  the  shade  of  any  hedges,  or  by  any  trees  (except  ing  it  highway  is 
those  trees  planted  for  ornament  or  for  shelter  to  any  hop  ground,  hedges^°&c.  ^ 
house,  building,  or  court  yard  of  the  owner  thereof)  (5)  growing  in  or 
near  such  hedges  or  other  fences,  and  that  the  sun  and  wind  are  ex- 
cluded from  such  highway,  to  the  damage  thereof,  or  if  any  obstruc- 
tion is  caused  in  any  carriageway  or  cartway,  by  any  hedge  or  tree, 
it  shall  be  lawful  for  any  ono  justice  of  the  peace,  on  the  application 
of  the  said  surveyor,  to  summon  the  owner  of  the  land  on  which  such 
hedges  or  trees  are  growing  next  adjoining  (c)  to  such  carriagewa3r 
or  cartway,  to  appear  before  the  justices  at  a  special  sessions  for  the 
highways,  to  show  cause  why  the  said  hedges  are  not  cut,  pruned, 
or  plashed,  or  such  trees  not  pruned  or  lopped,  in  such  manner  that 
the  carriageway  or  cartway  shall  not  be  prejudiced  by  the  shade  there- 
of, and  that  the  sun  and  wind  may  not  be  excluded  from  such  carriage- 
way or  cartway  to  the  damage  thereof,  or  why  the  obstruction  caused 
in  such  carriageway  or  cartway  should  not  be  i-emoved ;  and  the  ques- 
tion as  to  the  cutting,  pruning,  or  plashing  such  hedges,  or  the 
pruning  and  lopping  such  trees,  or  the  removal  of  such  obstruction  as 
aforesaid,  shall,  upon  proof  of  the  service  of  such  summons,  and 
whether  the  said  owner  attend  or  not,  be  determined  at  the  discretion 
of  such  last-mentioned  justices :  and  if  such  justices  shall  order  [d)  and 
direct  that  such  hedges  shall  be  cut,  pruned,  or  plashed,  or  such  trees 
pruned  or  lopped,  in  manner  aforesaid,  or  such  obstruction  removed, 
the  said  owner  shall  comply  therewith  within  10  days  after  a  copy  of 
such  order  shall  have  been  left  at  the  usual  place  of  abode  of  the  said 
owner  or  of  his  steward  or  agent,  and  in  default  thereof  shall  forfeit, 
on  conviction,  a  sum  not  exceeding  40s. ;  and  the  said  surveyor,  if  the  if  order  of  jus- 

(a)  See  form  of  notice,  No.  27.  joining,  and  if  a  slip  of  land  inter- 
See  the  form  of  conviction,  No.  31.  vene  it  does  not  apply,  8  Jur.  783. 

(J)  See  Frompton  v.  Tiffin,  2  Jur.  {d)  See  post,  p.  1047,  and  form  of 

986.  order,  post,  No.  32. 

(c)    Tliis   means  immediately  ad- 
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tices  not  complied 
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trees. 


Time  of  cutting 
hedges  and  ti-ees, 
and  as  to  felling 
timber  trees. 


Form  of  order  to 
cut  hedges. 
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order  of  the  said  justices  is  not  complied  with,  shall  and  he  is  hereby 
anthbrised  and  required  to  cut,  prune,  or  plash  such  hedges,  and  to 
prune  and  lop  such  trees,  for  the  benefit  and  improvement  of  the  high- 
way, and  to  remove  such  obstruction  as  aforesaid,  to  the  best  of  his 
skin  and  judgment,  and  according  to  the  true  intent  and  meaning  of 
this  act ;  and  the  said  surveyor  shall  be  reimbursed  by  the  owner  as 
aforesaid  what  charges  and  expenses  he  shall  be  at  in  cutting,  pruning, 
and  plashing  such  hedges,  and  pruning  and  lopping  such  trees,  and 
the  removal  of  such  obstruction,  over  and  above  the  said  forfeiture ; 
and  it  shall  and  may  be  lawful  for  the  justices  at  a  special  sessions  for 
the  highways,  upon  proof  to  them  made  upon  oath,  to  levy  (a)  as  well 
the  expenses  of  cutting,  pruning  and  plashing  such  hedges,  or  pruning 
and  lopping  such  trees,  or  removal  of  such  obstructions  as  aforesaid, 
as  the  several  and  respective  penalties  hereby  imposed,  by  distress  and 
sale  of  the  ofiender's  goods  and  chattels,  in  such  manner  as  distresses 
and  sales  for  forfeitures  are  authorised  and  directed  to  be  levied  by 
virtue  of  this  act.  [As  to  the  forfeitures,  see  ss.  101,  102,  and  103, 
post,  p.  1088.] 

The  jurisdiction  of  justices,  under  5  &  6  Will.  4,  c.  50,  s.  65,  where 
the  highway  is  prejudiced  by  trees,  is  confined  to  cases  where  the  trees 
are  growing  on  land  next  adjoining  the  carriage  way.  [Jenney  v. 
Brooke,  2  Q.  B.  265  ;  Q  Q.  B.  324.)  Where  an  order  under  that  sec- 
tion recited  that  the  plaintiff  had  neglected  to  out,  prune,  or  plash  his 
trees  and  hedges  on  his  farm,  ' '  whereby  the  sun  and  wind  were  ex- 
cluded from  the  carriageway,  &c.,  to  the  damage  thereof,  and  whereby 
also  obstructions  were  caused  on  the  said  carriage  way;"  and  ordered 
him  to  cause  the  said  hedges  to  be  cut,  and  the  said  trees  to  be  pruned, 
and  the  said  obstruction  complained  of,  to  the  injury  of  the  said  high- 
way, removed :  it  was  held,  that  the  exclusion  of  the  sun  and  wind 
being  one  of  the  injuries  complained  of,  the  order  was  bad  in  part  for 
not  stating  the  extent  to  which  the  cutting,  &c.  should  take  place  with 
reference  to  that  injury ;  but  that  a  direction  to  cut,  &c.,  so  as  to 
prevent  the  sun  and  wind  from  being  excluded,  would  have  been 
sufficient,  without  any  more  precise  orders  as  to  the  extent  of  the  cut- 
ting :  it  was  also  held,  that  the  order  was  bad  as  to  the  trees,  for  not 
showing  that  they  were  not  planted  for  ornament,  &c.  [Ih.)  The 
specific  obstruction  should  be  pointed  out  and  the  attention  of  the 
owner  called  to  the  manner  in  which  he  is  required  to  do  what  is 
ordered. 

Sect.  66.  Provided  always  that  no  person  shall  be  compelled  nor  any 
surveyor  permitted  to  cut  or  prune  any  hedge  at  any  other  time  than 
between  the  last  day  of  September  and  the  last  day  of  March ;  and 
that  no  person  shall  be  obliged  to  fell  any  timber  trees  growing  in 
hedges  at  any  time  whatsoever  except  where  the  highways  shall  be 
ordered  to  be  widened  or  enlarged  as  herein  mentioned,  or  then  to  cut 
down  or  grub  uji  any  oak  trees  growing  in  such  highway,  or  in  such 
hedges  except  in  the  months  of  April,  May,  or  June,  or  any  ash,  elm, 
or  other  trees  in  any  other  months  than  December,  January,  February, 
or  March. 

At  a  special  session  for  the  highways,  an  order  was  made  reciting  a 
complaint  by  the  surveyor,  that  the  owner  had  refused  and  neglected 
to  cut,  prune,  or  plash  certain  hedges,  ' '  whereby  the  sun  and  wind 
were  excluded  from  the  said  carriageway  or  cartway,  to  the  damage 
thereof,  and  whereby  also  obstructions  were  caused  in  the  said  carriage- 
way or  cartway,  contrary  to  the  statute,"  &c. ;  that  the  owner  had 
appeared  and  the  offence  was  proved;  and  the  justices  did  thereby 
order  the  owner  "to  cause  the  said  hedges  to  be  cut,  pruned,  or 
plashed,    and   the  said   obstruction  complained  of,  to  the  injury  or 


(a.)  See^os<,  p.  1088. 
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damage  of  the  said  highway,  removed,  'within.  10  days  from  the  service   17.  Nuisances, 
hereof."     The  order  being  served  upon  the  owner,  he  cut  away  some         itc,  on. 
part  of  the  hedge,  but  the  surveyor  considering  the  order  not  properly  77 

complied  with,  summoned  him  before  two  justices,  who  imposed  a  ^^"^^^  *■  ^-  ^''■ 
penalty  upon  him ;  and,  after  10  days,  the  surveyor  himself  cut  the 
hedge : — Held,  first,  that  the  order  was  bad  for  not  specifying  more  Sm-veyor  liable 
particularly  in  what  manner,  and  to  what  extent,  the  owner  was  to  ^vlud? 
cut  the  hedge  ;  secondly,  that  this  was  a  substantial  defect,  and  not 
one  merely  of  form ;  thirdly,  that  the  surveyor  was  liable  in  trespass 
for  cutting  the  hedge,  although  (as  was  found  by  the  jury)  he  had  not 
cut  it  more  than  the  order  required,  and  although  the  owner  had  not 
cut  it  so  much  as  the  order  requited ;  and  although  the  owner  had 
acquiesced  (as  was  contended)  in  the  goodness  of  the  order  by  partially 
obeying  it ;  for  the  surveyor  had  no  power  to  act  except  in  the  owner's 
default,  which  could  not  take  place  without  a  valid  order.  (Brook  v. 
Jenney,  2  Q.B.  265,  and6  Q.  B.  323.)  And^ier Lord -DcreTOon,  C.  J.,  "  The 
attention  of  the  owner  ought  to  be  called  to  the  manner  in  which  he  is 
required  to  do  what  is  ordered.  It  is  not  enough  to  caU  upon  him  to 
cause  the  hedges  to  be  cut,  pruned,  or  plashed,  when  he  may  well  be 
in  doubt  what  it  is  that  these  words  mean ;  nor  to  direct  him  to  re- 
move the  said  obstruction  complained  of  without  pointing  out  what 
the  obstruction  is,  nor  whether  it  is  specifically  limited  to  the  exclusion 
of  the  sun  and  wind." 

The  court  will  not  grant  a  rule  nisi  for  a  mandamus  to  compel  jus-  Expenses  of  out- 
tioes  to  issue  their  warrant  to  levy  the  expenses  of  cutting  a  hedge,  t'"^- 
pursuant  to  the  above,  s.  65,  unless  it  appears  that  a  demand  has  been 
made  of  the  expenses  from  the  person  sought  to  be  charged,  and  that 
the  justices  were  informed  of  that  demand,     (Ex  parte  Whiimarsh,  8 
Bowl.  4:31.) 

It   is   said,   that   he   who   hath   trees   adjoining   a   highway   and  Common-law 
hanging  over  it,  to  the  annoyance  of  the  people,  is  bound  by  common  "gi^tto  lop  trees, 
law  to  lop  the  same,  and  any  other  person  may  lop  them,  so  as  to 
abate  the  nuisance,     (1  Hmvh.  c.  76,  s.  52 :  and  see  Bac.  Ah,  High- 
way (E).  ) 

2.  Ditches,  Deains,  &c. 

By  5  &  6  Will.  4,  c.  50,  s.  67,  the  said  surveyor,  district  surveyor,  or  Surveyor  to  make 
assistant  surveyor,  shall  have  power  to  make,  scoar,  cleanse,  and  keep  d"to]^a°^ta?™nd 
open  all  ditches,  gutters,  drains,  or  watercourses,  and  also  to  make  to  lay  trunks,  &c., 
and  lay  such  trunks,  tunnels,  plats,   or  bridges,  as  he  shall  deem  througli  limds 
necessary,  in  and  through  any  lands  or  grounds  adjoining  or  lying  way™aying  for 
near  to  any  highway,  upon  paying  the  owner  or  occupier  of  such  lands  damage  if  any 
or  grounds,  provided  they  are  not  waste  or  common,  for  the  damages  '"purred, 
which  he  shall  sustain  thereby,  to  be  settled  and  paid  in  such  manner 
as  the  damages  for  getting  materials  in  inclosed  lands  or  grounds  are 
herein,  directed  to  be  settled  and  paid  (ante,  p.  1002). 

The  Nuisances  Eemoval  Act,  18  &  19  Yict.  c.  121,  s.  22,  which  is  to 
be  deemed  part  of  the  law  relating  to  highways,  contains  provisions 
for  the  making  and  cleansing  of  ditches  adjoining  highways,  see 
Nuisances.  This  section  does  not  make  the  ascertaining  of  the 
damage  done  and  tender  of  payment  of  the  sum  so  ascertained,  con- 
ditions precedent  to  the  exercise  of  the  power  of  the  surveyor  to  enter 
upon  land.     (Peters  v.  Clarson,  13  L.  J.  M.  G.  153.) 

Where  a  nuisances  removal  committee  having  under  18  &  19  Vict. 
c.  121,  s.  22,  laid  down  a  sewer  to  render  innocuous  a  drain  constructed 
by  the  surveyor  of  the  highway  before  the  act  18  &  19  Vict.  0.  121, 
was  passed,  the  court  of  Queen's  Bench  held  that  whether  the  high- 
way rates  were  available  or  not  as  an  auxUiary  fund,  the  committee 
were  bound  in  the  first  instance  to  assess  under  s.  22  all  houses, 
buildings,  and  premises  using  the  sewer.  (Beg.  v.  Oosse,  3  E.  &  £, 
277.) 
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17,  Nimances, 
tfcc,  on. 

5  &  6  Will.  4,  c.  50. 

Owner,  occupier, 
Arc,  not  to  alter 
such  ditches  with- 
out consent. 


Nuisance  at  com- 
mon law. 


Sect.  68.  If  any  owner,  occupier,  or  other  person  shall  alter,  obstruct, 
or  in  any  manner  interfere  with  any  such  ditches,  gutters,  drains,  or 
water-courses,  trunks,  tunnels,  plats,  or  bridges,  after  they  shall  have 
been  made  by  or  taken  under  the  charge  of  such  surveyor  or  district 
surveyor,  and  without  his  authority  and  consent,  such  owner,  occupier, 
or  other  person  shall  be  liable  to  reimburse  all  charges  and  ex- 
penses which  may  be  occasioned  by  reinstating  and  making  good  the 
works  so  altered,  obstructed,  or  interfered  with,  and  shall  also  forfeit 
any  sum  not  exceeding  3  times  the  amount  of  such  charges  and  ex- 
penses. 

By  the  13  Geo.  3,  c.  78,  s.  8,  occupiers  of  land  were  required,  under 
a  penalty  of  10s.,  to  make  these  ditches  and  watercourses,  and  to  lay 
sufficient  trunks,  &o.,  after  10  days'  notice  by  the  surveyor;  but  that 
section  is  now  repealed  by  the  5  &  6  Will.  4,  c.  50. 

In  a  case  where  the  surveyor  directed  a  sewer  to  be  continued,  not- 
withstanding the  provisions  of  a  local  act,  which  declared  that  no  ditch, 
&c.,  should  be  arched  over  without  the  consent  of  the  trustees  under 
the  act,  under  a  penalty  of  oOl.,  debt  was  brought  against  him  under 
that  statute.  It  was  urged  on  his  behalf  that  the  sewer  was  begun 
before  ho  took  any  part  in  it — that  he  was  in  fact  the  servant  of  those 
for  whom  the  work  was  done,  and  that  the  mere  direction  to  pro- 
ceed could  not  render  him  liable  to  the  penalty.  But  the  court 
held,  that  there  could  not  be  a  doubt  of  his  liability,  and  the  rule  for 
entering  a  nonsuit  was  discharged.  ( Woodward  v.  Cotton;  1  G.  M.  & 
B.  44.) 

It  is  a  nuisance  at  common  law,  and  punishable  accordingly,  to  suffer 
the  highway  to  be  incommoded  by  reason  of  the  foulness,  &c.,  of  the 
adjoining  ditches ;  and  it  is  said  that  the  owner  of  land  next  adjoining 
to  the  highway  ought  of  common  right  to  scour  his  ditches,  but  that 
the  owner  of  land  next  adjoining  to  such  land  is  not  bound  by  the  com- 
mon law  to  do  so  without  a  special  prescription.  (1  Hawk.  P.  C.  c.  76, 
s.  52;  Bac,  Air.  Higlnuay  (B.), ) 


Penalty  for  en- 
croaching on 
highway. 

Encroachment  to 
be  taken  down  by 
surveyor. 


Expenses  of  re- 
nioval,  &c.,  en- 
forceable by 
distress. 


Eacroachment  by 
a  fence. 


3.  Enoeoachment  on  Highways. 

By  5  &  6  Will.  4,  c.  50,  s.  69,  if  any  person  shall  encroach  by  making . 
or  causing  to  be  made  any  building,  hedge,  ditch,  or  other  fence  on 
any  carriageway  or  cartway  within  the  distance  of  15  feet  from  the 
centre  thereof  (a),  every  person  so  offending  shaU  forfeit,  on  convic- 
tion (J),  for  every  such  offence,  any  sum  not  exceeding  40s. ;  and  the 
surveyor  who  hath  the  care  of  any  such  carriageway  or  cartway  shall 
and  he  is  hereby  required  to  cause  such  building,  hedge,  ditch,  or 
fence  to  be  taken  down  or  filled  up  at  the  expense  of  the  person  to 
whom  the  same  shall  belong ;  and  it  shaU  and  may  be  lawful  for  the 
justices  at  a  special  sessions  (c)  for  the  highways,  upon  proof  to  them 
made  upon  oath,  to  levy  as  well  the  expenses  of  taking  down  such 
building,  hedge,  or  fence,  or  filling  up  such  ditch  as  aforesaid,  as  the 
several  and  respective  penalties  hereby  imposed,  by  distress  and  sale 
of  the  offender's  goods  and  chattels,  iu  such  manner  as  distresses  and 
sales  for  forfeitures  are  authorised  and  directed  to  be  levied  by  virtue 
of  this  act.  [As  to  the  mode  of  recovering  penalties,  see  ss.  101 ,  103 ; 
p.  1088.] 

A  fence,  to  come  within  this  section,  must  be  within  15  feet  of  the 
centre  of  the  road,  and  also  on  the  road.  Thus,  where  a  road  was  9 
feet  wide,  and  there  was  a  piece  of  unenclosed  land  at  the  side  of  it, 
also  9  feet  wide,  which  land  was  so  rough  and  uneven  that  no  carriage 
ever  did,   or  could,  go  over  it,  Maule,  J.,  held  that  the  surveyor  of 


.   (a)    What   shall   he    deemed   II. e 
centre  of  the  highway,  se'  p.  lOW.  ' 


(S)  See  foim  of  con-viction,  No.  33. 
[c)  See  ante,  p.  1043. 
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■  the  highway  was  not  justified  in  pulling  down  a  fence,  that  the  owner  17    Nuisances 

of  the  adjoining  field  put  upon  this  rough  piece  of  land.     (Evans  t.  '  <fcc    on      ' 

Oakley,  I  O.  &  K.  125.)  '      ' 


Upon  the  trial  of  an  indictment  for  encroaching  on  a  highway  by  5  &  6  Will.  4,  c.  60 
building  a  chapel,  the  jury  found  that  a  portion  of  the  site  of  the 
chapel  mentioned  in  the  indictment  and  of  the  land  inclosed  by  iron 
railings,  also  mentioned  in  the  indictment,  was  a  part  of  the  parish 
highway,  but  that  the  obstruction  to  the  public  was  inappreciable.  A 
verdict  of  not  guilty  was  entered,  which  the  court  of  Queen's  Bench 
decided  was  right.     (iJ.  v.  Lepine,  15  L.  T.  158.) 

There  was  no  provision  in  the  statute  13  Geo.  3,  c.  78,  empowering  obsei-vations  and 
surveyors  to  remove  a  building  or  house  erected  upon  a  highway ;  and  dedsiona. 
therefore,  in  trespass  against  surveyors  of  the  highways  for  pulling 
down  a  watch-house,  it  was  held,  that  the  82nd  section  of  that  act  did 
not  enable  them,  under  a  plea  of  not  guilty,  to  justify  the  removing 
it,  as  being  a  nuisance  on  the  highway.  ( Witham,  Navigation  v.  Padley, 
iB.&Adol.  69.) 

By  27  &  28  Vict.  o.  101,  s.  51,  from  and  after  the  passing  of  this  act  As  to  encroach- 
if  any  person  shall  encroach  by  making  or  causing  to  be  made  any  ™™*  ™  ^^s''" 
building,  or  pit,  or  hedge,  ditch,  or  other  fence,  or  by  placing  any  ^^^^' 
dung,  compost,  or  other  materials  for  dressing  land,  or  any  rubbish, 
on  the  side  or  sides  of  any  carriageway  or  cartway  within  15  feet  of  the 
centre  thereof,  or  by  removing  any  soil  or  turf  from  the  side  or  sides 
of  any  carriageway  or  cartway,  except  for  the  purpose  of  improving 
the  road,  and  by  order  of  the  highway  board,  or,  where  there  is  no 
highway  board,  of  the  surveyor,  he  shall  be  subject  on  conviction  for 
every  such  offence  to  any  sum  not  exceeding  40s.,  notwithstanding 
that  the  whole  space  of  15  feet  from  the  centre  of  such  carriageway  or 
cartway  has  not  been  maintained  with  stones  or  other  materials  used 
in  forming  highways ;  and  it  shall  be  lawful  for  the  justices  assembled 
at  petty  sessions,  upon  proof  to  them  made  upon  oath,  to  levy  the 
expenses  of  taking  down  such  building,  hedge,  or  fence,  or  filling  up 
such  ditch  or  pit,  and  removing  such  dung,  compost,  materials,  or 
rubbish  as  aforesaid,  or  restoring  the  injury  caused  by  the  removal  of 
such  soil  or  turf,  upon  the  person  oflening :  Provided  always,  that 
•.where  any  carriageway  or  cartway  is  fenced  on  both  sides  no  encroach- 
ment as  aforesaid  shall  be  allowed  whereby  such  carriageway  or  cart- 
way shall  be  reduced  in  width  to  less  than  30  feet  between  the  fences 
on  each  side. 

Sect.  69,  it  will  be'  seen,  does  not  say  that  every  way  shall  be 
30  feet  wide ;  and  where  a  building,  &c.,  is  not  on  the  highway,  but 
within  15  feet  of  the  centre,  a  surveyor  would  not  under  this  clause  be 
authorised  to  remove  it,  &c.     [Lowen  v.  Kaye,  4:  B.  &  0.  3.) 

The  summary  powers  conferred  upon  justices  by  this  section  are 
confined  to  recent  encroachments,  and  the  encroachment  itself  must  be 
in  the  same  way  as  that  which  has  been  used  and  enjoyed  by  the 
public  as  a  carriage  or  cart  way ;  therefore  a  cottage  which  was  in  fact 
built  upon  the  highway,  but  upon  the  site  of  an  old  erection,  was  held 
not  to  be  an  encroachment,  because,  by  s.  63,  the  highway  is  defined 
to  be  that  part  which  has  been  recognised  as  road,  and  as  such  repaired 
by  the  surveyor  within  6  months.  [Chapman  v.  liohinson,  28  L.  J. 
M.  0.  30.) 

A  local  act  prohibited  the  erection  or  continuance  of  any  building 
within  10  feet  of  the  road,  and  declared  that  the  footpaths  should  bo 
subject  to  the  act,  and  be  part  of  the  road :  ifc  was  held  that  an  open 
shop  having  its  front  built  on  the  foundation  of  an  old  wall,  imme- 
diately adjoining  the  footpath,  and  connected  by  a  roof  with  the  front 
of  the  house,  which  was  more  than  10  feet  from  the  road,  was  a 
imVdinjr  within  the  meaning  of  the  act.  (JJ.  v.  Gregory,  5  B.  &  Ad.  555.) 

A  conviction  under  this  section  is  a  defence  to  an  action  against  a 
surveyor  of  highways,  for  pulling  down  a  house  alleged  to  have  been 
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17.  Nimaiices, 
i^G.f  on. 

5  &  6  Will.  4,  c.  50. 


No  pit  to  be  sunk, 

or  steam-engine, 
machine, 

or  -windmill  to  be 
erected. 


or  fire  to  be  made 
within  certain 
distance  of  roads, 
unless,  &c. 


How  penalty  to 
be  levied,  &c. 


Proviso  as  to 
windmills,  &c. 
erected  at  passing 
of  act, 


Proprietors  of 
railways  to  erect 
gates,  &c.,  where 
they  cross  high- 
ways. 


.|^ig!)toa2S  in  ^tntxuh 

built  upon  a  carriageway,  although  the  conviction  was  wrongly  made, ' 
because  every  conviction  under  s.  19  involves  a  judgment  quod  proster- 
natur,  which  the  surveyor  is  bound  to  execute.     (Keane  v.  Eeyndlda, 
2E.&B.n%.) 

4.    Pits,   Steam-Engines,  Machines,  Windmills,  Kilns,  Eail- 

WAYS,  &c. 

By  5  &  6  Will.  4,  c.  50,  s.  70  (a),  from  and  after  the  commencement 
of  this  act  it  shall  not  be  lawful  for  any  person  to  sink  any  pit  or  shaft, 
or  to  erect  or  cause  to  be  erected  any  steam-engine,  gin,  or  other  like 
machine,  or  any  machinery  attached  thereto,  within  the  distance  of  25 
yards,  nor  any  windmill  within  50  yards,  from  any  part  of  any 
carriageway  or  cartway,  unless  such  pit  or  shaft,  or  steam-engine, 
gin,  or  other  like  engine  or  machinery,  shall  be  within  some  house  or 
other  building,  or  behind  some  wall  or  fence,  suf&cient  to  conceal  or 
screen  the  same  from  the  said  carriageway  or  cartway,  so  that  the 
same  may  not  be  dangerous  to  passengers,  horses,  or  cattle ;  nor  shall 
it  be  lawful  for  any  !  erson  to  make  or  cause  to  be  made  any  fire  for 
calcining  or  burning  of  ironstone,  limestone,  bricks,  or  clay,  or  the 
making  of  cokes,  within  the  distance  of  15  yards  fi-om  any  part  of  the 
said  carriageway  or  cartway,  unless  the  same  shaU  be  within  some 
house  or  other  building,  or  behind  some  wall  or  fence,  sufficient  to 
screen  the  same  from  the  same  carriageway  or  cartway  as  aforesaid ; 
and  in  case  any  person  shall  oflfend  in  any  of  the  cases  aforesaid,  every 
such  person  so  offending  shall  forfeit  and  pay  any  sum  not  exceeding 
51.  for  each  and  every  day  such  pit,  shaft,  windmill,  steam-engine,  gin, 
machine,  or  fire  shall  be  permitted  to  continue  contrary  to  the  pro- 
visions of  this  act ;  which  said  penalties  shall  be  levied,  recovered,  and 
applied  in  such  and  the  same  manner  as  any  penalty  or  forfeiture  for 
any  other  offence  on  any  highway  may  be  levied,  recovered,  and 
applied :  provided,  that  nothing  herein  contained  shall  be  construed  to 
restrain  any  person  or  persons  from  using,  repairing,  rebuilding,  or 
enlarging  any  windmill,  steam-engine,  gin,  or  other  like  machine,  or 
any  kiln,  or  other  erection  used  for  the  purpose  of  calcining  or  burning 
of  ironstone,  limestone,  bricks,  or  clay,  or  the  making  of  cokes,  which 
may  have  been  erected  and  may  be  in  existence  at  the  passing  of  this 
act  (6). 

See  a  similar  provision  in  the  Turnpike  Act,  3  Geo.  4,  c.  126,  s.  127, 
post,  prohibiting  the  erection  of  windmills  within  two  hundred  yards  of 
the  road. 

The  erection  of  these  steam-engines,  &c.,  might  be  a  nuisance  at 
common  law,  and  punishable  accordingly,  seejposi,  p.  1064. 

Sect.  71.  Whenever  a  railroad  shall  cross  any  highway  for  carts  or 
carriages,  the  proprietors  of  the  said  railroad  shall  make  and  maintain 
good  and  sufficient  gates  at  each  of  the  said  crossings,  and  shall 
employ  good  and  proper  persons  to  attend  to  the  opening  and  shutting 
of  such  gates,  so  that  the  persons,  carts,  or  carriages  passing  along 
such  road  shall  not  be  exposed  to  any  danger  or  damage  by  the 
passing  of  any  carriages  or  engines  along  the  said  railroad ;  and  any 
complaint  for  any  neglect  in  respect  of  the  said  gates  shall  be  made 
within  ten  days  after  the  said  neglect  to  one  justice,  who  may  sum- 
mon the  party  so  complained  against  to  appear  before  the  justices  at 


{a)  This  section  applies  to  the  case 
of  a  portable  engine  upon  wheels, 
drawn  by  horses  from  place  to  place, 
and  used  to  drive  a  thrashing  ma- 
chine within,  a  barn,  ■without  being 
fixed  into  the  ground.  (Smith  v. 
Stokes,  32  L.  J.  M.  0. 199.)  But  the 
owner  cannot  be  convicted  under  this 


section  when  there  is  no  evidence 
that  he  ordered  it  to  be  erected  within 
the  prohibited  distance.  (Hari-ison 
V.  Leaper,  26  /.  P.  69,  373.) 

(i)  The  provision  of  this  section 
as  to  steam-engines  is  extended  to 
turnpilte  roads  by  27  &  28  Vict.  c.  75, 
s.  1,  post,  "Turnpike." 
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their  next  special  sessions  for  the  highways,  who  shall  hear  and  decide  17  Nuisances 
upon  the  said  complaint,  and  the  proprietor  so  offending  shall  forfeit  dbc,  on.  ' 
any  sum  not  exceeding  ol. 


By  the  2  &  3  Vict.  c.  45,  after  reciting  the  above  enactment,  and  2  &  3  Viet.  c.  45. 
the  o  &  6  Will.  4,  0.  50,  s.  13,  it  is  enacted,  that  wherever  a  rail- 
road crosses  or  shall  hereafter  cross  any  turnpike  road  or  any  highway 
or  statute  labour  road  for  carts  or  carriages  in  Great  Britain,  the  pro- 
prietors or  dii-ectors  of  the  company  of  proprietors  of  the  said  railroad 
shall  make  and  maintain  good  and  sufficient  gates  across  each  end  of 
such  turnpike  or  other  road  as  aforesaid  at  each  of  the  said  crossings, 
and  shall  employ  good  and  proper  persons  to  open  and  shut  such 
gates,  so  that  the  persons,  carts,  or  carriages  passing  along  such  turn- 
pike or  highway  shall  not  be  exposed  to  any  danger  or  damage  by  the 
passing  of  any  carriages  or  engines  along  the  said  railroad ;  and  any  Complaint  for 
complaint  for  any  neglect  in  respect  of  the  said  gates  shall  be  made  "i^sieot- 
within  one  calendar  month  after  the  said  neglect  to  any  justice  of  the 
peace,  or  if  in  Scotland  to  the  sheriff  of  the  county,  who  may  summon 
the  party  so  complained  against  to  appear  before  them  or  him  at  the 
next  petty  session  or  court  to  be  holden  for  the  district  or  division 
within  which  such  gates  are  situate,  who  shall  hear  and  decide  upon 
the  said  complaint ;  and  the  proprietor  or  director  so  offending  shall 
for  each  and  every  day  of  such  neglect  forfeit  any  sum  not  exceeding 
51.  together  with  such  costs  as  to  the  justices  or  sheriff  depute  Penalty  for. 
aforesaid  before  whom  the  conviction  shall  take  place  si^all  seem  fit. 

)Seot.  2.    The  penalties  by  this  act  imposed,  and  the  costs  to  be  How  penalties  to 
aUowed  and  ordered  by  the  authority  of  this  act,  shaU  in  England  be  appUed!^'"'"*  """^ 
recovered  and  applied  in  the  same  manner  as  any  penalties  and  costs 
under  the  said  act,  and  in  Scotland  shall  be  recovered  and  applied  to 
the  maintenance  of  the  statute  labour  roads  within  the  district  where 
the  offence  is  committed. 

By  6  &  6  Vict.  c.  55,  s.  9  (a),  it  is  enacted  that,  notwithstanding  any 
thing  to  the  contrary  contained  in  any  act  of  IParliament  heretofore 
passed,  such  gates  shall  be  kept  constantly  closed  across  each  end  of 
such  turnpike  or  other  roads,  in  lieu  of  across  the  railway,  except 
during  the  time  when  horses,  cattle,  carts,  or  carriages  passing  along 
such  turnpike  or  other  road  shall  have  to  cross  such  railway ;  and  such 
gates  shall  be  of  such  dimensions,  and  so  constructed  as,  when  closed 
across  the  ends  of  such  turnpike  or  other  roads,  to  fence  in  the  railway, 
and  prevent  cattle  or  horses  passing  along  the  road  from  entering  upon 
the  railway  while  the  gates  are  closed  :  provided  always  that  it  shall  be 
lawful  for  the  lords  of  the  said  committee  (i),  in  any  case  in  which  they 
are  satisfied  that  it  will  be  more  conducive  for  the  public  safety  that 
the  gates  at  any  level  crossing  over  any  such  turnpike  or  other  road 
should  be  kept  closed  across  the  railway,  to  order  and  direct  that  such 
gates  shall  be  kept  so  closed,  instead  of  across  the  road,  and  such  order 
of  the  lords  of  the  said  committee  shall  be  a  sufficient  authority  for 
the  directors  or  proprietors  of  any  railway  company  to  whom  such 
order  is  addressed  for  keeping  such  gates  closed  in  the  manner  du'ected 
by  the  lords  of  the  said  committee.  See  also  the  8  &  9  Vict.  c.  20, 
ss.  46,  et  seq.,  as  to  gates  across  railways  or  level  crossings;  and  24  &  25 
Vict,  c,  71  {post,  under  Highways,  Turnpike),  as  to  locomotives  on  roads. 

5.  Gates. 

By  5  &  6  WiU.  4,  c.  50,  s.  81,  If  any  gate  across  any  public  cart-  ^j.ogg  °„gi5'^^art- 
way  shall  be  less  than  10  feet  wide,  or  any  gate  across  any  public  way^and  horse- 
horse-way  shall  be  less  than  5  feet  wide,    clear  between  the  posts  ways. 
thereof,  then  and  in  every  such  case,  upon  notice   in  writing  from 
the  surveyor  to  the  person  to  whom  such  gate  shall  belong,  left  at 

(a)  All  act  for  the  better  regulation      troops, 
of  railvvay.s  and  the  conveyance  of  (ft)  Of  her  Majesty's  privy  council. 
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Names  of  owners 
to  be  painted  on 
all  waggons,  &c., 
in  a  particular 
manner. 
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17.  Nuisances,  the  d-welUng-liouse  of  such  person  or  his  steward  or  agent,  requir- 
ifcc,  on.        ing  him  to  enlarge  the   same,  if  such  person  shall  neglect  for  the 

space  of  21  days  after  such  notice  shall  have  been  left  as  aforesaid  to 

5  (Ss  6  Will.  4,  0. 60.  remove  or  enlarge  such  gate,  he  shall  forfeit  a  sum  not  exceeding  lOs. 
for  every  day  he  shall  so  neglect  to  remove  or  to  enlarge  such  gate  as 
aforesaid. 

See  a  similar  clause  to  this  in  the  Turnpike  Act,  3  Geo.  4,  c,  126, 
e.  125. 
As  to  when  gates  are  nuisances  at  common  law,  see  p.  1056. 

6.   OABTS  AlTD  CABEIAGES,  NAMES  op  OWISTEES  TO  BE  PAINTED,  &C., 

Misbehaviour  of  Deivers,  &o. 

By  5  &  6  Wni.  4,  c.  50,  s.  76,  the  owner  of  every  waggon,  cart,  or 
other  such  carriage,  shall  paint  or  cause  to  be  painted  in  one  or  more 
straight  line  or  lines,  upon  some  conspicuous  part  of  the  right  or  off 
side  of  his  waggon,  cart,  or  other  such  carriage,  or  upon  the  off 
side  shafts  thereof,  before  the  same  shall  be  used  on  any  highway, 
his  christian  name  and  surname,  or  the  style  and  title  by  which  he 
is  commonly  designated,  and  the  place  of  his  trade  or  abode,  or  the 
christian  and  surname  and  place  of  trade  or  abode  of  a  partner  or 
owner  thereof,  at  full  length,  in  large  legible  letters  in  white  upon 
black  or  black  upon  white,  not  less  than  one  inch  in  height,  and 
continue  the  same  thereupon  so  long  as  such  waggon,  cart  or  other 
such  carriage  _shaU  be  used  upon  any  highway ;  and  every  owner  of 
any  waggon,  cart,  or  other  such  carriage,  who  shall  use  or  allow  the 
same  to  be  used  on  any  highway  without  the  name  and  descriptions 
painted  thereon  as  aforesaid,  or  who  shall  suffer  the  same  to  become 
illegible,  or  who  shall  paint  or  cause  to  be  painted  any  false  or 
fictitious  name  or  place  of  trade  or  abode  on  such  waggon  or  cart 
or  other  such  carriage,  shall  forfeit  and  pay,  on  conviction  for  every 
such  offence,  a  sum  not  exceeding  40s.,  with  or  without  costs,  as  to* 
the  justices  before  whom  the  conviction  shall  take  place  shall 
think  fit. 

Sect.  77.  No  one  person  shall  act  as  the  driver  of  more  than  two  cart.s, 
waggons,  or  other  such  carriages  on  any  highway  :  provided  always, 
that  it  shall  and  may  be  lawful  for  any  one  person  to  act  as  the 
driver  of  two  carts,  waggons,  or  other  such  carriages  on  any  highway, 
and  for  such  carts  to  pass  and  travel  on  any  highway  being  only 
■under  the  care  and  superintendence  of  such  single  person :  provided 
always,  that  such  carts,  waggons,  or  other  carriages,  when  under  the 
care  of  only  one  person,  shall  not  be  drawn  by  more  than  one  horse 
each,  and  the  horse  of  the  hinder  cart,  waggon,  or  other  carriage, 
shall  be  attached  by  a  rein  in  length  not  exceeding  4  feet  to  the 
back  of  the  cart,  waggon,  or  other  carriage  which  shall  be  foremost ; 
and  in  case  the  said  horse  shall  not  be  so  attached,  the  driver  of  the  ' 
said  carts,  waggons,  or  other  carriages,  shaU  forfeit  on  conviction,  the 
sum  of  20s.,  to  be  recovered  as  other  penalties  are  by  this  act  to  be 
recovered. 

Sect.  78.  If  the  driver  of  any  waggon,  cart,  or  other  carriage  of 
any  kind,  shall  ride  upon  any  such  carriage,  or  upon  any  horse  or 
horses  drawing  the  same,  on  any  highway,  not  having  some  other 
person  on  foot  or  on  horseback  to  guide  the  same  (such  carriages  and 
carts  as  are  da-iven  with  reins,  ai\d  are  conducted  by  some  person  hold- 
ing the  reins  of  all  the  horses  drawing  the  same,  excepted  (a) ) ;  or  if 
the  driver  of  any  carriage  whatsoever  on  any  part  of  any  highway 
shall  by  negligence  or  wilful  misbehaviom-  cause  any  hurt  or  damage 
to  any  person,  'horse,  cattle,  or  goods  conveyed  in  any  carriage 
passing  or  being  upon  such  highway,  or  shall  quit  the  same  and  go 


'  Sic,  in  act. 


One  driver  may 
take  charge  of  two 
carts,  provided 
they  are  drawn 
only  by  one  horse 
each. 


Drivers  of  wag- 
gons or  carts  not 
to  ride  thereon, 
unless  some  other 
person  guide 
them. 

Drivers  causing 
hurt  or  damage  to 
others,  or  quitting 
the  road,  or  driv- 
ing carriage  with- 
out owner's  name, 
or  not  keeping  the 
left  or  near  side, 
or  interrupting 


(a)  See  form  of  conviction,  post,  No.  34. 
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on  the  other  side  of  the  hedge  or  fence  inclosing  the  same,  or  negli-    jy    Nuismwes 
gently  or  -wilfully  he  at  such  distance  from  such  carriage  or  in  such  a       '  ^^_   (,„      ' 

situation  whilst  it  shall  he  passing  upon  such  highway  that  he  cannot — '- — — 

have  the  direction  and  government  of  the  horses  or  cattle  drawing  the  ^  &  6  Will.  4,  c.  50. 
same,  or  shall  leave  any  cart  or  carriage  on  such  highway  so  as  to  *''°5,?f  ^f ^' '* . 
obstruct  the  passage  thereof ;  or  if  any  person  shall  drive  or  act  as  the  ^orleitm.^^iihB 
driver  of  any  waggon,  cart,  or  other  such  carriage  not  having  the  ^^  ^^^  owner,  40«. 
owner's  name  as  hereby  required  painted  and  remaining  legible  there- 
on, and  shall  refuse  to  tell  or  to  discover  the  true  chiistian  and 
surname  of  the  owner  or  principal  owners  of  such  waggon,  cart,  or 
carriage ;  or  if  the  driver  of  any  waggon,  cart,  or  other  carriage  what- 
soever, or  of  any  horses,  mules,  or  other  beast  of  draught  and  burthen, 
meeting  any  other  waggon,  cart,  or  other  carriage,  or  horses,  mules, 
or  other  beasts  of  burthen,  shall  not  keep  his  waggon,  cart,  or  car- 
riage, or  horses,  mules,  or  other  beasts  of  burthen,  on  the  left  or  near 
side  of  the  road ;  or  if  any  person  shall  in  any  manner  wilfully  pre- 
vent any  other  person  from  passing  him,  or  any  waggon,  cart  or  other 
carriage,  or  horses,  mules,  or  other  beasts  of  burthen  under  his  care, 
upon  such  highway,  or  by  neghgence  or  misbehaviouc  prevent,  hinder, 
or  interrupt  the  free  passage  of  any  person,  waggon,  cart,  or  other 
carriage,  or  horses,  mules,  or  other  boasts  of  burthen,  on  any  high- 
way, or  shall  not  keep  his  waggon,  cart,  or  other  carriage,  or  horses, 
mules,  or  other  beasts  of  burthen,  on  the  left  or  near  side  of  the  road, 
for  the  purpose  of  allowing  such  passage ;  or  if  any  person- riding  any 
horse  or  beast,  or  driving  any  sort  of  carriage,  shall  ride  or  drive  the 
same  furiously  so  as  to  endanger  the  life  or  limb  of  any  passenger ; 
every  person  so  offending  in  any  of  the  cases  aforesaid,  and  being  con- 
victed of  any  such  offence,  either  by  his  own  confession,  the  view  of  a 
justice,  or  by  the  oath  of  one  or  more  credible  witnesses,  before  any 
two  justices  of  the  peace,  shall,  in  addition  to  any  civil  action  to  which 
he  may  make  himself  liable,  for  every  such  offence  forfeit  any  sum 
not  exceeding  51.  in  case  such  driver  shall  not  be  the  owner  of  such 
waggon,  cart,  or  other  carriage,  and  in  case  the  offender  be  the  owner 
of  such  waggon,  cart,  or  other  carriage,  then  any  sum  not  exceeding 
IQl.,  and  in  either  of  the  said  cases,  shall,  in  default  of  payment,  be 
committed  to  the  common  gaol  or  house  of  correction,  there  to  be  kept 
to  hard  labour,  for  any  time  not  exceeding  six  weeks,  unless  such  for- 
feitui'6  shall  be  sooner  paid ;  and  every  such  driver  offending  in  either 
of  the  said  cases  shall  and  may  by  the  authority  of  this  act,  with  or 
without  any  warrant,  be  apprehended  by  any  person  who  shall  see 
such  offence  committed,  and  shall  be  conveyed  before  any  justice  of 
the  peace,  to  be  dealt  with  according  to  law  ;  and  if  any  such  driver  Prooeediui's  if 
in  any  of  the  cases  aforesaid  shall  refuse  to  discover  his  name,  it  driver  will  not 
shall  and  may  be  lawful  for  the  said  justice  of  the  peace  before  whom  tUsoover  liis  name, 
he  shall  be  taken,  or  to  whom  any  such  complaint  shall  be  made, 
to  commit  him  to  the  common  gaol  or  house  of  correction,  there  to 
be  kept  to  hard  labour,  for  any  time  not  exceeding  3  months,  or  to 
proceed  against  him  for  the  penalty  aforesaid  by  a  description  of  his 
person  and  the  offence  only,  without  adding  any  name  or  designation, 
but  expressing  in  the  jjroceedings  that  he  refused  to  discover  hij 
name. 

The  repealed  stat.  13  Geo.  3,  0.  78,  s.  60,  imposed  a  penalty  on  the  Decision  on  re- 
driver  of  a  cart,  &c.,  for  riding  thereon,  under  circumstances  therein  pealed  act,  is 
mentioned,  and  authorised  a  justice  on  his  own  view,  or  upon  the  oath    ^°'  <  "■ '  >  ^-     • 
of  one  witness,  to  convict  the  offender ;    and  in  case  he  refuse  to 
discover  his  name,  or  the  name  of  the  owner  of  the  cart,  &o.,  he  was 
subjected  to  a  like  penalty,  and  might  without_  warrant  be  appre- 
hended forthwith  by  the  person  seeing  the  offence  committed.     But 
where  the   driver  of  a  waggon    committed  an  offence  within  that 
act  in  the  view  of  a  justice,  and   placed  himself  before  the   board 
on  which  his  master's  name  was  painted,  so  as  to  prevent  the  dis- 
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17.  NuimiKes,   covery   of  tlie   owner,    and  tlie  justice,  in   order  to   ascertain   the 

tfec,  on.         name,  stopped  the  horses   and  laid   hands   on   the  driver,  and  re- 

.  .     ^  ~  moved  him  from  his  position  before  the  board,  and  thereby  informed 

o  a    will.  4,  cso.  himself  of  the  ownership,  it  was  held,  on  demurrer,  that  this  was  a 

trespass,  and  gave  the  driver  a  right  of  action,     {Jones  v.  Owen,  2  D. 

&  R.  600.) 

Sect.  79.  empowers  the  surveyor,  assistant  surveyor,  or  district,  sur- 
vey or,  or  person  acting  in  his  aid,  &c.,  to  seize  and  detain,  &c.,  un- 
known offenders.     (See  joos<,  p.  1061.) 

For  enactments  relative  to  the  misconduct  of  drivers  of  public 
coaches,  and  for  punishing  persons  occasioning  accidents  by  furious 
driving,  sqq post,  "Stage  Coaches." 

7.  Wheels  ahb  Weight  op  Caueiages,  &o. 

It  is  an  offence  at  common  law  to  carry  an  excessive  weight  on  a 
highway,  so  as  to  injure  it.     (Seejposi,  p.  1055.) 

8.    StrilVEYOE  LEAVING  THINGS  ON  HIGHWAY  AT  NiGHT. 

Penalty  on  siir-  By  5  &  6  Will.  4,  c.  50,  s.  56,  if  any  surveyor  or  district  surveyor 

veyor  allowing       shall  lay  Or  oause  to  be  laid  any  heap  of  stone  or  any  other  matter  or 

iSio.,  to  remafn'on'  thing  whatsoever  upon  any  highway,  and  allow  the  same  to  remain 

highway  at  night,  there  at  night  to  the  danger  or  personal  damage  of  any  person  passing 

thereon,  all  due  and  reasonable  precaution  not  having  been  taken  by 

the  said  surveyor  to  guard  against  the  same,  he  shall  forfeit  for  every 

such  offence  any  sum  not  exceeding  51. 

9.  Biding,  &c.,  on  Footways,  Tetheeing  Hoeses,  Injuetng  Eoad, 
Damaging  Banks,  Dieection  Posts,  &c..  Playing  at  Games, 
Encamping,  Making  Fiees,  Baiting  Bulls,  Laying  Timbee,  &c.. 
Running  Filth,  &c.,  Wilfully  Obsteucting  Passage. 


Surveyor's  power 
to  detain  unknown 
offendera. 

Misconduct  of 
coachmen. 


Carrying  exces- 
sive weight  on 
highway. 


Persona  commit- 
ting nuisances  by 
riding,  &c  ,  on 
footpaths  ; 


by  tethering 
horses,  &:c.  ; 

by  injuring  the 
road  or  hedges, 
&c. ; 


by  damaging 
banks,  direction- 
posts,  milestones, 
&c.  ; 


by  playing  at 
games ; 


by  encamping  on 
highway ; 

by  making  fires, 


By  5  &  6  Will.  4.  c.  50,  s.  72,  if  any  person  shall  wilfully  ride  upon 
any  footpath  or  causeway  (a)  by  the  side  of  any  road  made  or  set 
apart  for  the  use  or  accommodation  of  foot  passengers  ;  or  shaU  wil- 
fully lead  or  drive  any  horse,  ass,  sheep,  mule,  swine,  or  cattle,  or  car- 
riage of  any  description,  or  any  truck  or  sledge,  upon  any  such  footpath 
or  causeway ;  or  shall  tether  any  horse,  ass,  mule,  swine,  or  cattle  on 
any  highway,  so  as  to  suffer  or  permit  the  tethered  animal  to  be 
thereon ;  or  shall  cause  any  injury  or  damage  to  be  done  to  the  said 
highway,  or  the  hedges,  posts,  rails,  walls,  or  fences  thereof ;  or  shall 
wilfully  obstruct  the  passage  of  any  footway  ;  or  wilfully  destroy  or 
injure  the  surface  of  any  highway ;  or  shall  wilfully  or  wantonly  pull 
up,  cut  down,  remove,  or  damage  the  posts,  blocks,  or  stones  fixed  by 
the  said  surveyor  as  herein  directed ;  or  dig  or  cut  down  the  banks  which 
are  the  securities  and  defence  of  the  said  highways ;  or  break,  damage 
or  throw  down  the  stones,  bricks,  or  wood  fixed  upon  the  parapets  or 
battlements  of  bridges,  or  otherwise  injure  or  deface  the  same ;  or  pull 
down,  destroy,  obliterate,  or  deface  any  milestone  or  post,  graduated 
or  direction  post  or  stone,  erected  upon  any  highway ;  or  shall  play  at 
football  or  any  other  game  on  any  part  of  the  said  highways,  to  the 
annoyance  of  any  passenger  or  passengers ;  or  if  any  hawker,  higgler, 
gipsy,  or  other  person  travelling  shall  pitch  any  tent,  booth,  stall,  or 
stand,  or  encamp,  upon  any  part  of  any  highway ;  or  if  any  person 
shall  make  or  assist  in  making  any  fire,  or  shall  wantonly  fire  off  any 
gun  or  pistol,  or  shall  set  fire  to  or  wantonly  let  off  or  throw  any 


(a)  This  section  applies  only  to 
footpaths  or  causeways  by  the  side 
of  roads,  and  not  to  footways  in 
general ;  and  therefore  a  conviction 
under  this  section  for  driving  a  car- 


riage and  horses  over  an  open  path 
or  road  along  the  sea  beach  was  held 
insufficient.  (Q.  v.  Pratt,  L.  R.  3 
Q.  13.  64.) 
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squib,  rocket,  serpent,  or  other  fire-work  wliatsoever,  ■within  fifty  feet  17.  Nuisances, 
of  the  centre  of  such  carriageway  or  cartway;    or  bait,  or  run  for  the         i-c,  on. 
purpose  of  baiting,  any  bull  upon  or  near  any  highway ;  or  shall  lay 


any  timber,  stone,  hay,  straw,  dung,  manure,  lime,   soil,  ashes,  rub-         "^   ■  ^'  ^'  ^^' 
bish,  or  other  matter  or  thing  whatsoever,  upon  such  highway,  to  the    ^   ai  "ig       s; 
injury  of  such  highway,  or  to  the  injury,  interruption,  or  personal  ^•^^'^"^  timber, 
danger  of  any  person  travelling  thereon  (a) ;    or  shall  suffer  any  filth,      ' '     . 
dirt,  lime,  or  other  ofiensive  matter  or  thing  whatsoever,  to  run  or  fi^h ;    ^^  ° 
flow  into  or  upon  any  highway  from  any  house,  building,  erection, 
lands,  or  premises  adjacent  thereto ;    or  shall  in  any  way  wilfully  ob-  or  wilfully  ob- 
struct the  free  passage  of  any  such  highway ;  every  person  so  offend-  ^.'''"''"^e  passage, 
ing  in  any  of  the  cases  aforesaid  shall  for  each  and  every  such  ofiBuce        ^     P^°*  ^' 
forfeit  and  pay   any  sum  not  exceeding  40s.,  over  and  above  the 
damages  occasioned  thereby. 

Many  of  these  acts  or  omissions  are  nuisances  at  common  law,  and 
punishable  accordingly. 

24  &  25  Vict.  c.  97.  s.  25,  imposes  fines  for  the  first  oflFenoe  and  im- 
prisonment for  the  second  ofience,  in  the  case* of  persons  convicted  of 
maliciously  destroying  or  injuring  any  wall,  stile  or  gate  ;  and  by  s.  33, 
it  is  felony  to  maliciously  destroy  any  bridge,  aqueduct  or  viaduct,  so 
as  to  render  it  dangerous  or  impassable. 

10.  Injuries  asb  Annoyaitces  at  Common  Law  (6). 

There  is  no  doubt,  but  that  all  injuries  whatsoever  to  any  highway,  Nuisances,  &c., 
as  by  digging  a  ditch,  or  making  a  hedge  overthwart  it,  or  laying  at  common  law. 
logs  of  timber  in  it,  or  by  doing  any  other  act  which  will  render  it  less 
commodious  to  the  King's  people,  are  public  nuisances  at  common  law. 
(1  HmvJc.  c.  76,_s.  48.) 

Any  contracting  or  narrowing  of  a  public  highway  is  a  nuisance.  Narrowing  a 
{Brownlow  v.  Tomlinson,  1  Man.  &  Q.  484.     See  mite,  p.  1044,  as  to  Wghway. 
the  width  of  a  highway.) 

Ploughing  up  a  common  footpath  is  a  public  nuisance,  and  may  bo  Ploughing'up. 
indicted  accordingly.    (iJ.  v.  Cross,  3  Gamp.  226,  Sir  Thomas  Griesley's 
Case,  1  Vent.  4;   Vin.  Abr.  tit.  "  Nuisance.") 

Carrying  an  unreasonable  weight,  with  anunusual  number  of  horses,  unusual  weight 
is  a  nuisance.     {B.  v.  Egerley,  3  Salk.  183  ;  R.  v.  Leach,  6  Mod.  145;  and  horses. 
Com.  Dig,  Chemin  (A.  3.)  ) 

To  suffer  the  ditches  adjoining  to  a  highway  to  be  foul,  by  reason  Ditches, 
whereof  it  is  impaired,  is  a  nuisance  also  at  common  law.     (1  Hawh. 
0.  76,  s.  50.) 

And  it  seemeth  clear,  that  it  is  a  nuisance  at  common  law  to  suffer  isoughs  of  trees, 
the  boughs  of  trees,  growing  near  the  highway,  to  hang  over  the  road 
in  such  a  manner-as  thereby  to  incommode  the  passage.    {lb.  and  3  Sac. 
Mr.  497.) 

The  erection  of  telegraph  posts  without  lawful  authority,  whereby 
the  way  is  rendered  less  commodious  than  before,  is  a  nuisance,  and 
the  fact  that  the  posts  are  erected  on  the  waste  on  each  side  of  the  waj' 
makes  no  difi'erence.  [Beg.  v.  U.  K.  Electric  Telegraph  Company,  31 
L.  J.  M.  C,  166.)  So  the  laying  down  of  an  iron  tramway  fixed  in 
.  the  soil  upon  which  to  run  public  carriages  is  an  indictable  nuisance. 
{Reg,  V.  Train,  31  L.  J.  M.  C.  169.)  And  so  is  the  digging  of  trenches 
for  laying  down  gas  pipes  without  proper  authority.    {Beg.  v.  Langton 

{a)  See  form   of   conviction,   No.  ness,    and  which  was  not  found  to 

35.      To  justify  a  conviction  under  have  caused  any  such  damage  or  an- 

this  section  it  must  be  shown  that  noyanoe,  was  held  not  to  be  an  of- 

some  injury  is  done  to  the  highway,  fence  within  the  section.     (Stinson  v. 

or  some  danger  or  annoyance  caused  Brovming,  L.  R.  1  C  P.  321.) 
to  passengers  using  it.     Therefore  a  (h)  As  to  nuisances  in  general,  see 

five  made  near  a  road  by  a  wheel-  "Nuisance." 
Wright  for  the  purpose  of  his  busi- 
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Gates. 


Stiles. 
Leaving  carts. 

Coaclies,  &:c. 


Laying  timber. 


Carriages,  &;c.,  at 
a  rout. 


Public  exhibi- 
tions, &c. 
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Oas  Company,  29  L.  J.  M.  C.  118 ;  Ellis  v.  Sheffield  Gas  Consumers 
Company,  23  L.  J.  Q.  B.  42.) 
■  And  perhaps  it  is  the  better  opinion,  that  he  who  hath  trees  next 
adjoining  to  the  highway,  and  hanging  over  it  to  the  annoyance  of  the 
people,  is  bound  by  the  common  law  to  lop  the  same ;  and  it  seems 
clear  that  any  person  may  justify  the  lopping  such  trees,  so  far  as  to 
avoid  the  nuisance.     (1  Hawk.  c.  76,  s.  62.)      _  ■    ■  4. 

A  gate  erected  in  a  highway  is  a  common  nuisance,  because  it  mter- 
rupts  the  people  in  that  free  and  open  passage  which  they  before 
enjoyed,  and  were  lawfully  entitled  to ;  but  where  such  a  gate  has 
continued  time  out  of  mind,  it  shall  be  intended  that  it  was  set  up  at 
first  by  consent,  on  a  composition  with  the  owner  of  the  land  on  the 
laying  out  the  road,  in  which  case  the  people  had  never  any  right  to 
a  freer  passage  than  what  they  still  enjoy.  (See  1  Eawh.  c.  75,  ss.  9, 
12 ;  c.  76,  s.  50 ;  Cmn.  Dig.  Chemin  (A.  3.) ;  R.  v.  Bliss,  1  Jurist,  959. 
See  form.  No.  52.)  .  . 

A  gate  erected  by  trustees  of  a  turnpike  road,  without  authontj', 
may  be  removed  by  a  magistrate,  but  not  by  others  ;  see  3  Geo.  4, 
0.  126,  s.  121.  See  also  as  to  gates  opening  into  a  turnpike  road, 
3  Geo.  4,  c.  126,  s.  121.  There  is  no  similar  clause  in  the  5  &  6 
Will.  4,  c.  50 ;  but  see  the  81st  section  of  that  act  as  to  the  width  of 
gates,  ante,  p.  1051. 

The  raising  in  height  of  a  stile  across  a  public  footway  is  a  nuisance. 
{Bateman  v.  Bimje,  6  C.  <£-  P.  391.) 

Where  a  waggoner,  carrying  on  a  very  extensive  concern,  constantly 
suffers  waggons  to  stand  on  the  side  of  the  highway  on  which  his 
premises  are  situate  an  unreasonable  time,  he  is  guilty  of  a  nuisance. 
{R.  V.  Russell,  6  East,  427.    And  see  R.  v.  Jones,  3  Campb.  231.) 

And  if  stage  coaches  regularly  stand  in  a  public  street  of  London, 
though  for  the  purpose  of  accommodating  passengers,  so  as  to  obstruct 
the  regular  track  of  carriages,  the  proprietor  may  be  indicted.  {R.  v. 
Cross,  3  Camp.  224.) 

Putting  gigs,  iipon  fair  days,  in  the  open  street,  may  be  a  nuisance. 
(See  Jones  v.  Tyler,  3  N.  &  M.  580.) 

A  person  who  has  permission  to  place  materials  upon  a  private  way 
along  which  persons  are  accustomed  to  pass  by  leave  of  the  owner,  is 
liable  to  an  action  for  any  injury  caused  by  placing  such  materials  in 
a  manner  to  obstruct  the  road  and  make  it  dangerous.  [Corhy  v.  JSill, 
27  L.  J.  C.  P.  318.) 

So  a  timber  merchant  occasionally  cutting  logs  of  wood  in  the  street, 
which  he  could  not  otherwise  convey  into  his  premises,  wiU  not  bo 
excused  by  the  necessity  which,  in  choosing  the  situation,  he  himself 
created.  (R.  v.  Jones,  Id.  ;  3  Campb.  230.)  And  this,  though  the  public 
might  have  a  passage  through  the  windings  and  turnings ;  (2  Roll.  Ab, 
137  ;)  but,  removing  them,  promptly,  and  not  sufiering  them  to  remain 
in  the  highway  an  unreasonable  time,  will  excuse  him.  {Id. ;  3  Bac. 
Ab.  Highways  (E.).) 

It  is  even  said,  that  if  coaches  on  the  occasion  of  a  rout  wait  an 
unreasonable  length  of  time  in  a  public  street,  and  obstruct  the  transit 
of  her  Majesty's  subjects,  who  wish  to  pass  tiirough  it  in  carriages  or 
on  foot,  the  persons  who  cause  and  permit  such  coaches  so  to  wait  are 
guilty  of  a  nuisance,  (i?.  v.  Cross,  3  (7a9?jp5.  226.  And  see  1  iJwsseK,  63.) 

Nor  is  it  necessary,  in  order  to  fix  the  responsibility  on  the  defendant, 
to  show  that  he  immediately  obstructed  the  public  way,  or  even  in- 
tended to  do  so  ;  it  seems  to  be  sufficient,  if  the  inconvenience  result 
as  an  immediate  consequence  of  any  public  exhibition  or  act ;  for  the 
erection  of  a  booth  to  display  rope  dancing,  and  other  attractive  spec- 
tacles, near  a  public  street  in  London,  which  draws  together  a  large 
concourse  of  people,  is  a  nuisance  liable  to  be  punished  and  abated. 
(HaU's  case,  1  Ventr.  169 ;  1  Mod.  76 ;  Bac.  Abr.  Nuisance.  And  see 
R.  V.  Moore,  3  B.  &  Adol.  184.     Post,  "Nuisance,"  and  "Police.") 
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Thus,  if  a  party,  haying  a  house  in  a  street,  exhibit  effigies  at  his  17,  Nwisances 
windows,  and  thereby  attract  a  crowd  to  look  at  them,  which  causes        cfcc,  on. 

the  footway  to  be  obstructed,  so  that  the  public  cannot  pass  as  they  — 

ought  to  do ;  this  is  an  indictable  nuisance,  and  it  is  not  at  all  essen- 
tial that  the  effigies  should  be  libellous ;  and,  semble,  that  it  is  not 
necessary  to  show  that  the  crowd  consisted  of  idle,  disorderly,  and 
dissolute  persons.     (Rex  v.  Garlile,  6  G.  &  P,  637.) 

But  distributing  hand-biLls  in  a  public  way  has  been  holden  not  to  Distributing 
be  illegal;  {B.  v.  Sarman,  1  Burr.  516) ;  and  it -may  be  collected,  that  i^^'id'^iUs. 
a  mere  transitory  obstruction,  which  must  necessarily  occur,  is  ex-  Mere  temporary 
ousable,  if  aU  reasonable  promptness  be  exerted  in  removing  it.  obstructions. 

So  that  the  erection  of  a  scaffolding  to  repaii"  a  house,  the  unloading  Scaffolding. 
a  cart'  or  waggon,  and  the  delivery  of  any  large  articles,  as  casks  of  Unloading  carta, 
liquor,  if  done  with  as  little  delay  as  possible,  are  lawful ;  though,  if 
an  unreasonable  time  were  employed  in  the  operation,  they  would 
become  nuisances.     (B.  v.  Jones,  3  Oomph.  231 ;  Bac.  Ah.  tit.  "High- 
ways" (E.) ;  B.  V.  Ward,  4  Ad.  &  E.  405.) 

.    In  repairing  or  rebuilding  a  house,  care  must  be  taken  that  the  en-  Eepairing  house, 
croachment  on  the  highway  be  not  unreasonable  ;  for,  if  the  owner  of  *°- 
a  house  employ  his  own  servants,  or  even  contract  with  a  builder  to 
rebuild  or  repair  his  house,  and  the  latter  erect  a  shed  so  far  out  into 
the  street  as  to  encroach  unreasonably  on  the  highway,  the  owner 
would  be  guilty  of  a  nuisance.     {Bush  v.  Skinman,  1  B.  &  P.  407.) 

Lord  Penman,  in  B.  v.  Ward  {supra),  speaking  of  a  hoard  erected  Custom  to  erect 
for  repairing  a  house,  said,  "that  the  hoard  is  placed  for  the  safety  of  '"""'^  "*  London, 
those  possessing  the  right  of  way :  it  protects  them  from  inevitable 
danger  if  it  leaves  them  a  free  passage,  and  sends  them  another  way 
if  the  whole  street  is  necessarily  obstructed.  Every  way  to  which 
houses  adjoin  must  be  considered  as  set  out  subject  to  these  occasional 
interruptions,  which  resemble  the  temporary  acts  of  loading  coals  in 
keels,  alluded  to  in  B.  v.  Bussell,  6  B.  -&  0.  566. 

Building  a  house  higher  than  it  was  before,  whereby  the  street  Darkening  street, 
becomes  darker,  is  not  a  public  nuisance  because  of  the  darkening 
only.     {B.  V.  Wehl,  1  Ld.  Baym.  737.)    But  an  ancient  erection  like 
a  house  is  a  nuisance  if  suffered  to  become  ruinous  and  dangerous. 
{Cooper  V.  WalM;  31  L.  J.  Q.  B.  212.) 

An  indictment  will  not  he  for  obstructing  a  highway  by  holding  a  lair  or  market, 
fail"  or  market,  if  there  has  been  an  uninterrupted  custom  for  20  years. 
{B.  V.  Emith,  4  Esp.  109.) 

A  person  may  be  indicted  for  a  nuisance  to  a  highway  where,  by 
blasting  stone  in  a  quarry,  he  causes  a  quantity  of  stones  to  fall  upon 
a  highway  adjacent  thereto.     {Beg.  v.  Muthers,  34  L.  J.  M.  0.  22.) 

In  Proctor  v.  Harris,  (4  C.  &P.  37,)  it  was  held  that  apubhcan  who  Leaving  open 
has  a  flap  door  in  the  foot  pavement  of  the  street  opening  into  a  cellar  '^^^^  doors, 
underneath  his  house  is  bound,  when  he  uses  it,  to  conduct  his  busi- 
ness with  such  a  degree  of  care  as  wiU  prevent  a  reasonable  person, 
acting  himself  with  an  ordinary  degree  of  care,  from  receiving  an 
injury  by  it.  And  Tindal,  0.  J.,  in  summing  up,  said,  "  The  question 
is,  whether  a  proper  degree  of  caution  was  used  by  the  defendant.  He 
was  not  bound  to  resort  to  every  mode  of  security  that  could  be  sur- 
mised, but  he  was  bound  to  use  such  a  degree  of  care,  as  would  prevent 
a  reasonable  person,  acting  with  an  ordinary  degree  of  care,  from  receiv- 
ing any  injury.  The  jublio  have  a  right  to  walk  along  these  footpaths 
with  ordinary  security.  It  may  be  said,  on  the  one  hand,  that  these 
kinds  of  things  must  be,  and  that  trade  cannot  be  carried  oa  without 
them ;  but  on  the  other  hand,  it  must  be  understood,  that,  as  they  are 
for  the  private  advantage  of  the  iudividval,  he  is  bound  to  take  proper  • 
care,  when  he  is  using  his  cellar  to  prevent  injury.  With  respect  to 
the  plaintiff,  you  will  have  to  consider  whether  there  was  so  little  care 
.and  caution  on  his  part,  that  he  was  himself  guilty  of  negligence  in 
runniog  into  the  danger.    If  there  had  been  sufficient  light,  most 
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likely  it  would  have  prevented  liiTn  from  falling  in.  A  more  infirm 
person  miglit  have  sustained  a  greater  injury  than  it  appears  the 
■  plaintiff  has  received.  The  question  is,  whether  you  think  this  flap 
was  in  the  nature  of  a  nuisance,  used  in  the  manner  it  was,  and 
whether,  looking  to  all  the  circumstances,  the  plaintiff  fell  in  owing 
to  the  neghgence  and  carelessness  of  the  defendant  in  not  sufficiently 
protecting  the  place  at  this  hour,  being  after  dark.  If  you  think  so, 
you  will  find  for  the  plaintiff.  But,  if  you  think  that  the  plaintiff  did 
not  himself  use  due  caution  in  the  matter,  then  you  wUl  give  your 
verdict  for  the  defendant." 

Obstructing  the  passage  of  a  navigable  river  is  a  nuisance.  {Sale  de 
Jure  Maris,  pt.  1,  c.  3,  p.  9  ;  Hale  de  Portihus  Maris,  part  2,  c.  7 ;  and 
see  R.  V.  Ward,  R.  v.  Russell,  and  other  cases.) 

It  is  a  nuisance  to  lay  timber  in  a  public  river,  although  the  soil  on 
which  it  is  laid  belongs  to  the  party,  provided  it  obstructs  the  necessary 
intercourse.     (3  Bac.  Ahr.  686  ;  R.  v.  8mith,_  3  Keh.  759.) 

So  the  placing  of  a  floating  dock  in  a  public  river  has  been  also  held 
to  be  a  nuisance,  though  beneficial  in  repairing  ships.  {Arwn.,  Surrey 
Assizes  at  Kingston,  1785,  cited  in  the  notes  to  1  Hawk.  P.  C.,  c.  75, 
s.  11.) 

To  divert  a  part  of  a  public  river,  whereby  the  current  of  it  is  weak- 
ened, and  rendered  incapable  of  carrying  vessels  of  the  same  burthen 
as  it  could  before,  is  a  common  nuisance.  (1  Hawh.  c.  75,  s.  11 ;  Hind 
V.  Mansfield,  Noy,  103.) 

But  if  a  ship  or  other  vessel  sink  by  accident  in  a  river,  although  it 
obstruct  the  navigation,  yet  the  owner  is  not  indictable  as  for  a  nuisance 
for  not  removing  it.    [R.  v.  Watts,  2  Esp.  675.) 

He  is,  however,  bound  to  place  a  buoy  over  the  wreck,  or  give  some 
other  sufficient  signal  of  its  existence  ;  and  it  is  not  sufficient  to  station 
a  watchman  near  the  spot  to  point  out  the  danger.  (Hammond  v. 
Pearson,  1  Camp.  515.) 

The  erection  of  weirs  across  rivers  was  reprobated  in  the  earliest 
periods  of  our  law(&).  They  were  considered  as  public  nuisances. 
The  words  of  Magna  Charta  (c)  (9  H.  3,  c.  23)  are,  that  "  all  weirs 
from  henceforth  shall  be  utterly  pulled  down  by  Thames  and  Medway, 
and  through  all  England,"  &c.  And  this  was  followed  up  by  subse- 
quent acts  (d)  treating  them  as  public  nuisances,  forbidding  the  erec- 
tion of  new  ones,  and  the  enhancing,  straitening,  or  enlarging  of  those 
which  had  aforetime  existed.  [Weld  v.  Hornby,  7  East,  195,  per  Lord 
EUenhorough.) 

But  a  weir  appurtenant  to  a  fishery,  obstructing  the  whole  or  part 
of  a  navigable  river,  is  legal,  if  gi'anted  by  the  Crown,  before  the 
commencement  of  the  reign  of  Edward  I.  (Williams  v.  Wilcox,  8  Ad, 
&  E.  314.) 

Such  a  grant  may  be  inferred  from  evidence  of  its  having  existed 
before  that  time.     (i5.) 

If  the  weir,  when  so  first  granted,  obstructs  the  navigation  on  only 
a  part  of  the  river,  it  does  not  become  illegal  by  the  stream  changing' 
its  bed,  so  that  the  weir  obstructs  the  only  navigable  passage  remain- 
ing.   {Ih.) 

Trespass  for  breaking  down  a  weir  appurtenant  to  a  fishery.    Jus- 


(a)  See,  in  general,  as  to  nuisances 
in  public  rivers,  Callis  on  Sewers, 
Hale  de  Jure  Maris.  And  as  to 
malicious  mischief  to  any  navigable 
river  or  canal,  &c.,  see  tit.  "Mali- 
cious Injuries  to  Property." 

(V)  See  Qlanvillo,  lib.  IX.  c.  11  ; 
2  Inst.  38. 


(c)  See  2  Inst.  38  ;   Chester 
Case,  10  Rep.  37  i. 

(d)  See  4  stat.  25  Edw.  3,  c.  4; 
45  Edw.  3,  c.  2  ;  12  Edw.  4,  c.  7 ; 
1  Hen.  4,  c.  12.  Callis  on  Sewers, 
and  Williams  v.  Wilcox,  8  Ad.  &  E. 
314,  and  cases  and  authorities  there 
cited. 
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tiflcation,  that  the  weir  was  wrongfully  erected  across  part  of  a  public   17.  Nuisances, 
and  navigable  river,  the  Severn,  where  the  king's  subjects  had  a  right        <S:e.,  on. 

to  navigate,  and  that  the  rest  of  the  river  was  choked  up,  so  that  the 

defendants  could  not  navigate  without  breaking  down  the  weir. 
Replication,  that  the  part  where  the  weir  stood  was  distinct  from  the 
channel  where  the  right  of  navigation  existed,  and  was  not  a  public 
navigable  river.  Eejoinder,  that  the  part  was  a  part  of  the  Severn, 
and  the  king's  subjects  had  a  right  to  navigate  there  when  the  rest  was 
choked  up,  and  that  the  rest  was  choked  up.  Surrejoinder,  traversing 
the  right :— Held,  that,  in  support  of  this  traverse,  plaintiff  might 
show  user  to  raise  presumption  of  such  a  grant  as  above,  and  was 
not  bound,  for  the  purpose  of  introducing  such  proof,  to  set  out  his 
right  more  specifically  on  the  record.  (Williams  v.  Wilcox,  8  Ad.  &  E. 
314.) 

Where  the  Crown  had  no  right  to  obstruct  the  whole  passage  of  a 
navigable  river,  it  had  no  right  to  erect  a  weir  obstructing  a  part, 
except  subject  to  the  right  of  the  public ;  and  therefore,  in  such  a  case, 
the  weir  would  become  illegal  upon  thS  rest  of  the  river  being  so  choked 
up  that  there  could  be  no  passage  elsewhere,     (-fi.) 

At  common  law,  every  holder  of  lands  adjoining  to  a  river  or  brook  ^^ '"  owners  of 
has  a  right  to  raise  the  banks  of  the  river  or  brook  upon  his  own  lands  river  havi°ng'a^  '^ 
so  as  to  confine  the  flood- water  within  the  banks,  provided  he  does  not  rigM  to  raise 
thereby  occasion  injury  to  the  lands  or  property  of  other  persons ;  and  fv^g^  *?  confine 
if  such  right  has  been  exercised  before  the  passing  of  an  act  authorizing 
the  making  of  a  pubUo  navigable  canal,  the  exercise  of  such  right  after 
the  making  of  the  canal  will  not  be  a  nuisance,  although  it  may  be 
injurious  to  the  canal,  as  the  construction  of  the  canal  may  be  con- 
sidered as  having  taken  place,  subject  to  the  enjoyment  of  such  rights 
as  the  landholders  possessed  when  the  act  passed,  except  so  far  as  the 
act  may  have  restrained  such  rights. 

Upon  an  indictment  for  a  nuisance  to  a  publio  canal  navigation, 
established  by  act  of  parliament,  it  was  found,  by  a  special  verdict, 
that  the  canal  was  carried  across  a  river  and  the  adjoining  vaUey  by 
means  of  an  aqueduct  and  an  embankment,  in  which  were  several 
arches  and  culverts :  that  a  brook  fell  into  the  river  above  its  point  of 
intersection  with  the  canal,  and  that  in  times  of  flood,  the  water,  which 
was  then  penned  back  into  the  brook,  overflowed  its  banks,  and  was 
carried,  by  the  natural  level  of  the  country,  to  the  above-mentioned 
arches,  and  through  them  to  the  river,  doing,  however,  much  mischief 
to  the  lands  over  which  it  passed :  that,  except  for  the  nuisance  after 
mentioned,  the  aqueduct  would  be  sufficiently  wide  for  the  passage  of 
the  river  at  all  times  but  those  of  high  flood,  notwithstanding  the  im- 
proved drainage,  of  the  country,  which  had  increased  the  body  of  the 
water ;  that  the  defendants,  occupiers  of  lands  adjoining  the  river  and 
brook,  had,  for  the  protection  of  their  lands,  subsequently  to  the 
making  of  the  canal,  aqueduct,  and  embankment,  created  or  height- 
ened certain  artificial  banks,  called  fenders,  on  their  respective  proper- 
ties, so  as  to  prevent  the  flood-water  from  escaping  as  aforesaid,  and 
that  the  water  had  consequently,  in  time  of  flood,  come  down  in  so 
large  a  body  against  the  aqueduct  and  canal  bank  as  to  endanger  them 
and  obstruct  the  navigation :  that  the  fenders  were  not  unnecessarily 
high,  and  that,  if  they  were  reduced,  many  hundred  acres  of  land  would 
again  be  exposed  to  inundation.  It  was  held  by  the  King's  Bench,  that 
the  defendants  were  not  justified,  under  these  circumstances,  in  alter- 
ing for  their  own  benefit  the  course  in  which  the  flood- water  had  been 
accustomed  to  run;  that  there  was  no  difference  in  this  respect  between 
flood-water  and  an  ordinary  stream ;  that  an  action  on  the  case  would 
have  lain  at  the  suit  of  an  individual  for  such  diversion,  and,  conse- 
quently, that  an  indictment  will  lie  where  the  act  affected  the  public. 
(jB.  v.  Trafford,  1  £.  &  Ad.  874.)  The  jury  also  found  that  the  acts 
creating  the  nuisance  were  done  by  the  defendants  severally ;  and  it 
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was  held,  that,  as  the  nuisance  was  the  result  of  all  those  acts  jointly, 
the  defendants  were  rightly  joined  in  one  indictment,  which  stated  the 
acts  to  have  been  several.  But  the  Court  of  Exchequer  Chamber, 
although  they  agreed  in  the  principle,  that  the  ancient  course  and 
outlet  of  the  flood- water  had  been  obstructed  by  the  wrongful  raising 
from  time  to  time  of  the  fenders  by  the  defendants,  upon  which  the 
judgment  of  the  King's  Bench  proceeded,  held,  that  the  special  verdict 
ought  to  have  found,  1st,  Whether  the  raising  fenders  was  an  ancient 
and  rightful  usage,  or  whether  it  had  been  commenced  since  the  con- 
struction of  the  canal.  Por  there  was  no  doubt  that,  at  common  law, 
'  tbe  landholders  would  have  the  right  to  raise  the  banks  of  the  river  and 
brook  from  time  to  time,  as  it  became  necessary,  upon  their  own  lands, 
so  as  to  confine  the  flood- water  within  the  banks,  and  to  prevent  it  from 
overflowing  their  own  lands  ;  with  this  single  restriction,  that  they  did 
not  thereby  occasion  any  injury  to  the  lands  or  property  of  other 
persons.  And  if  this  right  had  actually  been  exercised  and  enjoyed  by 
them  before  the  passing  of  the  act,  then  the  construction  of  the  aque- 
duct and  embankment  might  Jbe  considered  as  having  taken  place, 
subject  to  the  enjoyment  of  such  rights  as  the  landholders  possessed  at 
the  time  of  passing  the  act,  unless  so  far  as  the  act  might  have  re- 
strained the  exercise  of  such  rights. — 2ndly,  Whether  the  course 
described  by  the  special  verdict  to  have  been  taken  by  the  flood- water 
was,  or  was  not,  the  ancient  and  rightful  course. — ^And,  3rdly,  Whether 
or  not  the  raising  of  the  fenders  to  their  present  height  had  become 
necessary,  in  consequence  of  the  construction  of  the  aqueduct.  [Traf- 
ford  V.  Bex,  8  Bing.  204;  venire  de  novo  awai'ded.) 

It  seems  that  the  law  as  to  nuisances  in  rivers  and  ports,  in  prin- 
ciple, is  the  same.  [B.  v.  Ward,  4  Ad.  &  E.  406 ;  and  see  Lord  Den- 
man's  remarks  on  this  subject  in  this  case.) 

'  The  bringing  a  great  ship  into  Billingsgate  dock,  which,  though  a 
common  dock,  was  common  only  for  small  ships  coming  with  provi- 
sions to  the  markets  in  London,  appears  to  have  been  considered  as  a 
nuisance,  in  the  same  maimer  as  if  a  man  were  to  use  a  common  pack 
and  horseway  with  his  cart,  so  as  to  plough  it  up,  and  thereby  render 
it  less  convenient  to  riders.  {B.  v.  Leach,  6  Mod.  145  ;  Bac.  Air.  tit. 
'^Nuisance,"  (A.).) 

On  the  trial  of  an  indictment  for  a  nuisance,  by  erecting  and  conti- 
nuing piles  and  planking  in  a  harbour,  and  thereby  obstructing  it  and 
rendering  it  insecure,  the  jury  found  specially  that,  by  the  defendant's 
works,  the  harbour  was  in  some  extreme  cases  rendered  less  secure ;  it 
was  held,  that  the  defendant  was  not  responsible,  criminally,  for  con- 
sequences so  slight,  ^uncertain,  and  rare,  and  that  a  verdict  of  not 
guilty  must  be  entered.    (-H.  v.  Tindal,  6  Ad.  &  E.  143.) 

It  seems  that  the  fact  of  an  act  being  productive  of  more  public  be- 
nefit than  public  inconvenience  does  not  prevent  it  being  a  nuisance. 
{B.  V.  Ward,  4  Ad.  &  E.  384.)_  But  see  M.  v.  Bussell  (6  B.  &  C.  566) ; 
where,  upon  the  trial  of  an  indictment  for  a  nuisance  in  a  navigable 
river,  by  erecting  staiths  there  for  loading  ships  with  coals,  Bayley,  J., 
in  substance,  directed  the  jury  to  find  the  defendant  not  guilty,  if  his 
act,  indicted  as  a  nuisance,  were  productive  of  more  public  benefit 
than  pubho  inconvenience,  and  a  rule  for  a  new  trial  upon  the  ground 
of  the  above  being  a  misdirection  was  discharged  by  Bayley,  J.,  and 
Eolroyd,  J.,  Tenterden,  0.  J.,  diss.  See  in  B.  v.  Ward,  i  A.  &  E.  384, 
and  Lord  Benman's  remarks  on  this  case ;  see  also  B.  v.  Ld.  Oros- 
venor,  2  Starh'e,  511. 

Therefore,  where,  on  the  trial  of  an  indictment  for  a  nuisance  in  a 
navigable  [river,  and  common  king's  highway,  called  the  harbour  of 
C,  by  erecting  an  embankment  in  the  waterway,  the  jury  found  that 
the  embankment  was  a  nuisance,  but  that  the  inconvenience  was 
counterbalanced  by  the  public  benefit  arisiug  from  the  alteration,  it 
was  held  to  amount  to  a  verdict  of  guilty.   (B,  v.  Ward,  sitpi-a;  see  the 
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form,  of  the  indictment  in  this  case,  4  Ad.  &  E.  408,  and  see  Rex  v.   17.  Nuisances, 
Ward,  Cro.  Car.  266;  Payne  y.  Partridge,  1  8alh.  12.)  ,  ifcc,  o?i. 

It  was  also  held,  in  this  case,  that  it  was  no  defence  to  the  indictment, 

that,  although  the  work  was  in  some  degree  a  hinderance  to  naviga- 
tion, it  was  advantageous,  in  a  greater  degree,  to  other  uses  of  the 
port. 

And  where  the  defendant,  being  the  proprietor  of  a  colliery,  made  a 
railroad  from  it  to  a  sea-port  town.  The  railroad  was  400  yards  long, 
and  was  laid  upon  a  turnpike-road,  which  it  narrowed  so  far,  that  in 
some  places  there  was  not  a  clear  space  for  two  carriages  to  pass.  The 
defendant  allowed  the  public  to  use  his  railroad,  paying  a  toll ;  it  was 
held,  that  the  facility  thereby  given  to  the  general  trafB.c  with  the  sea- 
port, and  particularly  to  the  conveyance  of  coals,  &o.,  thither,  was  not 
such  a  convenience  as  justified  the  obstruction  of  the  highway.  (iJ.  v. 
Morris,  \  B.  &  Ad.  441 ;  see  B.  v.  Ward,  4  Ad.  &  E.  394,  j^ier  Pat- 
teson,  J.) 

By  an  act  of  parliament,  power  was  given  to  a  company  to  make  a  Where  act  autiio- 
railway  according  to  a  plan  deposited  with  the  clerk  of  the  peace,  from  ™^'^  ^^  statute, 
which  they  were  not  to  deviate  more  than  100  yards.  By  a  subsequent 
act,  the  company,  or  persons  authorised  by  them,  were  empowered  to 
use  locomotive  engines  on  the  railway.  The  railway  was  made  parallel 
with  and  adjacent  to  an  ancient  highway,  and  in  some  places  came 
within  five  yards  of  it.  It  did  not  appear  whether  or  not  the  line 
could  have  been  made  in  those  instances  to  pass  at  a  greater  distance. 
The  locomotive  engine  on  the  railway  frightened  the  horses  of  persons 
using  the  highway  as  a  carriage  road.  On  an  indictment  against  the 
company  for  a  nuisance — ^Held,  that  this  interference  with  the  rights 
of  the  pubho  must  be  taken  to  have  been  contemplated  and  sanctioned 
by  the  legislature,  siace  the  words  of  the  statute  authorising  the  use  of 
the  engines  were  unqualified ;  and  the  public  benefit  derived  from  the 
railway  (whether  it  would  have  excused  the  alleged  nuisance  at  com- 
mon law  or  not)  showed  at  least  that  there  was  nothing  unreasonable 
in  a  clause  of  an  act  of  Parliament  giving  such  unqualified  authority. 
{B.  V.  Pease,  iB.&  Ad.  30.  And  see  B.  v.  Gregory,  2  N.  &  M.  478 ; 
Bouverie  v.  Miles,  \  B.  &  Adol.  38  (a).) 

It  seems  to  have  been  holden  by  Lord  Kenyan,  that  the  existence  of  Existence  of  nui- 
a  nuisance  for  a  great  number  of  years  might  render   it  legal :  {Pealee,  ot  years"oes  not'^'^ 
N.  P.  391;)  but  the  contrary  now  appears  to  be  settled.     {Weld  v.  render  it  legal. 
Hornly,  7  East,   199 ;  B.  v.   Cross,  3  Gamph.  227 ;  Chad.  v.  Tilsed,  5 
Moore,  185.) 

In  one  case  it  was  holden,  that  20  years'  possession  of  the  water  at  a 
given  level  was  not  conclusive  as  to  the  right;  etper  Abbott,  0.  J.,  "If 
it  be  admitted  that  this  is  a  public  navigable  river,  and  that  all  his 
Majesty's  subjects  had  a  right  to  navigate  it,  an  obstruction  to  such 
navigation  for  a  period  of  20  years  would  not  have  the  effect  of  pre- 
venting his  Majesty's  subjects  from  using  it  as  such."  {Vooghty. 
Winch,  2B.&  Ad.  662.) 

If  the  party  who  has  been  indicted  for  a  nuisance  continue  the  same,  Continuing 
he  may  be  again  indicted  for  such  continuance.     (1  Hawk,  c.  76,  s.  '^"'sance. 
157;  2  Boll  Abh  137,  (B  4;)  sed  vide  Austin's  case,  1  Ventr.  183,  tit. 
"  Nuisance.") 

11.  Secueing  Oependees. 
By  5  &  6  Will.  4,  c.  50,  s.  79,  after  reciting  that  offences  may  be  com-  For  securing  un- 
mitted  against  this  act  by  persons  whose  names  are  unknown  to  the  ™°""  "  ™a«i^3- 
surveyor,  assistant-surveyor,  or  district  surveyor,  it  is  enacted,  that 

(a)  It  .will  he  seen  that  the. 5  &  6      within  25  yards  of  a  highway,  unless 
■Will.  4,  c.  50,  s.  70  {ante,  p!  1050),      behind  screens, 
prohibits  the  erection  of  steam-engines 
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Matters  laid  on  or 
near  higliway,  so 
as  to  be  a  nui- 
sance, to  be  re- 
moved on  notice, 
or,  on  failure, 
surveyor  to  dis- 
pose of  the  same 
by  order  of  a 
justice. 


17,.  Nuisances,  it  shall  be  lawful  for  the  surveyor,  assistant-surveyor,  or  district  sur- 
<i:c.,  on.        veyor,  or  any  person  acting  under  Ms  authority,  and  such  other  person 

'^  ; as  he  shall  call  to  his  assistance,  or  any  other  person  witnessing  the 

5  &  6  Will,  i,  c.  60.  commission  of  the  oflfence,  without  any  other  authority  than  this  act,  to 
seize  and  detain  such  unknown  person  who  shall  commit  any  such 
offence,  and  take  him  forthwith  before  any  justice  of  the  peace,  who 
shall  proceed  and  act  with  respect  to  such  offence  according  to  the 
provisions  of  this  act. 
See,  as  to  the  proceedings  against  oflfenders  under  this  act,  p.  1088. 

12.    POWHE  OF  StJETKYOB.  TO  EEMOTE  NtTISANCES  AJS'D 

Obstetjctions. 

By  5  &  6  Will.  4,  c.  50,  s.  73,  if  any  timber,  stone,  hay,  straw, 
dung,  manure,  lime,  soil,  ashes,  rubbish,  or  other  matter  or  thing 
whatsoever  shall  be  laid  upon  any  highway,  so  as  to  be  a  nuisance, 
and  shall  not,  after  notice  given  by  the  surveyor,  assistant-surveyor, 
or  district  surveyor,  be  forthwith  removed,  it  shall  and  may  be  lawful 
for  the  surveyor,  assistant-surveyor,  or  district  surveyor,  by  order  in 
writing  from  any  one  justice,  to  clear  the  said  highway  by  removing 
the  said  stone,  hay,  straw,  dung,  manure,  soil,  ashes,  rubbish,  or  other 
matter  or  thing  as  aforesaidj  and  to  dispose  of  the  same,  and  to  apply 
the  proceeds  arising  therefrom  towards  the  repairs  of  the  highway 
within  the  parish  in  which  such  highway  may  be  situate  :  Provided 
nevertheless,  that  if  any  soil,  ashes,  or  rubbish  shall  be  laid  on  any 
highway,  and,  such  soil,  ashes,  or  rubbish  shall  not  be  of  sufficient 
value  to  defray  the  expenses  of  removing  them,  the  person  who  laid  or 
deposited  such  soil,  ashes,  or  rubbish  shall  repay  to  the  said  surveyor, 
assistant-surveyor,  or  district  surveyor,  the  money  .which  he  shall  have 
necessarily  expended  for  the  removal  thereof,  which  money,  in  case  the 
same  shall  not  be  forthwith  repaid,  shall  be  levied  as  forfeitures  are 
herein  directed  to  be  levied. 

Upon  an  information  under  this  section  the  justices  have  jurisdiction 
to  decide  whether  the  way  in  question  is  a  highway  or  not.  {Williams 
V.  Adams,  2  B.  &  S.  312.) 

As  this  act  contains  no  section  taking  away  the  summary  jurisdiction 
of  justices  where  title  to  land  comes  into  question,  it  becomes  necessary, 
in  every  case  of  complaint  made  to  them,  for  the  justices  to  decide 
whether  the  loous  in  quo  is  a  highway  or  not.     (/6.) 

The  above  section  does  not  make  it  incumbent  upon  the  surveyor  to 
remove  nuisances  ;  it  empowers  him  to  give  notice  to  the  parties  placing 
them  there  to  remove  them.  Again,  the  act  imposes  no  obligation  on 
him  to  fence  places  that  are  dangerous.  {Morgan  y.  Leach,  10  i!f.  &W. 
558,  per  Parke,  B.) 

Therefore,  where  the  defendants,  who  were  magistrates,  directed  the 
plaintiflf,  a  surveyor  of  highways,  to  remove  a  certain  nuisance  from  the 
highway,  and  to  fence  a  pit  that  was  dangerous,  and,  on  his  neglecting 
to  do  so,  convicted  him  in  a  penalty  for  having  "  wilfully  neglected  his 
duty  in  not  removing,  or  causing  to  be  removed,  certain  nuisances  in 
and  upon  a  certain  highway  in  the  said  parish,  &c.,  and  not  duly  guard- 
ing a  dangerous  pit  lying  on  the  said  highway;  "  it  was  held,  that  the 
conviction  was  not  warranted  by  the  20th  or  the  above  section  of  the 
5  &  6  Win.  4,  c.  50,  and  that  it  covld.  not  be  supported.  {Morgan  v. 
Leach,  10  M.  &  W.  568.) 

The  order  of  the  justice  made  pursuant  to  this  section  for  the  re- 
moval of  the  nuisance  is  conclusive  as  to  the  fact  that  the  locus  in  quo 
is  a  highway.  {Mould  v.  Williams,  5  Q.  B.  69,  recognising  Brittain  v. 
Kinnaird,  IB.  <fc5.  432.) 

As  to  the  levying,  &c.  of  such  forfeitures,  see  ss.  101,  103,  posf, 
p.  1088. 

As  to  the  common  law  right  to  remove  nuisances,  see  post,  p.  1064. 
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17.  Nuisances, 
13.  Power  os  Sttbteyoe  to  impound  Cattle  steaying,  &o.  on     1! — '- — . 

HlGETWAYS. 

The  5  &  6  WiU.  IV.  c.  50,  s.  74,  is  repealed  by  27  &  28  Vict.  c.  101,  Sect.  74  of  6  &  6 
s.  25,  -wliicli  enacts,  If  any  horse,  mare,  gelding,  hull,  ox,  cow,  heifer,  peaied'  and  other 
steer,  calf,  mule, '  ass,  sheep,  lamb,  goat,  kid,  or  swine  is  at  any  time  proTisions  made 
found  straying  on  or  lying  about  any  highway,  or  across  any  part  str*ySi*^&o°on'* 
thereof,  or  by  the  sides  thereof,  (except  on  such  parts  of  any  highway  highway's. 
as  pass  over  any  common  or  waste  or  uninolosed  ground,)  the  owner 
or  owners  thereof  shall,  for  every  animal  so  found  straying  or  lying, 
be  liable  to  a  penalty  not  exceeding  5  shillings,  to  be  reooyered  in  a 
summary  manner,  together  with  the  reasonable  expense  of  removing 
such  animal  from  the  highway  where  it  is  found  to  the  fields  or  stable 
of  the  owner  or  owners,  or  to  the  common  pound  (if  any)  of  the  parish 
where  the  same  shall  be  found,  or  to  such  other  place  as  may  have 
been  provided  for  the  purpose :  Provided  always,  that  no  owner  of  any 
such  animal  shall  in  any  case  pay  more  than  the  sum  of  30s.,  to  be  re- 
covered as' aforesaid,  over  and  above  such  reasonable  expenses  as  afore- 
said, including  the  usual  fees  and  charges  of  the  authorised  keeper  of 
the  pound :  Provided  also,  that  nothing  in  this  act  shall  be  deemed  to 
extend  to  take  away  any  right  of  pasturage  which  may  exist  on  the 
sides  of  any  highway. 

Looking  at  the  language  of  this  section,  there  can  be  no  doubt  that 
the  intention  of  the  legislature  was  that  if  cattle  are  found  straying  on 
the  highway,  which  would  imply  that  they  were  not  in  the  charge  of 
some  one  who  had  control  over  them,  that  should  be  an  offence,  and 
then,  as  the  words  lying  about  are  also  in  this  section,  omitting  the 
quaMcation  without  a  keeper  (as  in  4  &  5  WiU.  4,  c.  50,  s.  74),  the 
meaning  clearly  is,  that  if  the  animals  do  in  fact  lie  about  the  highway, 
although  there  maybe  a  keeper  with  them,  that  should  also  be  an 
offence.  [Lawrence  v.  King,  L.  li.  3  Q.  B.)  Therefore  where  sheep 
were  found  lying  about  a  Idghway,  though  under  the  control  of  a 
keeper,  held  that  the  owner  was  rightly  convicted  under  24  &  25  Vict. 
o.  109,  s.  25,  ih. 

See,  as  to  parties  impounding  cattle,  &c.,  being  obliged  to  provide 
sufficient  food  for  them,  5  &  6  WiU.  4,  c.  59,  ss.  4,  5,  6 ;  and  "  Dis- 
tress." 

Sect.  75.  In  case  any  person  shaU  release  or  attempt  to  release  any  s  &  6  Will.  4,  c.  50 
horse,  ass,  sheep,  swine,  or  other  beast  or  cattle  which  shaU be  seized  ■^™t¥o?pouni-" 
for  the  purpose  of  being  impounded  under  the  authority  of  this  act  breach, 
from  the  pound  or  place  where  the  same  shaU  be  so  impounded,  or  in 
the  way  to  or  from  any  such  pound  or  place,  or  shaU  puU  down, 
damage,  or  destroy  the  same  pound  or  place,  or  any  part  thereof,  or 
any  lock  Or  bolt  belonging  thereto  or  with  which  the  same  shall  be 
fastened,  or  shall  rescue  or  release,  or  attempt  to  rescue  or  release, 
any  distress  or  levy  which  shaU  be  m.ade  under  the  authority  of  this 
act,  untU.  or  before  such  horse,  ass,  sheep,  swine,  or  other  beast  or 
cattle  seized  or  so  impounded,  or  such  distress  or  levy  so  made  shaU 
be  discharged  by  due  course  of  law,  every  person  so  pffending  shall, 
upon  conviction  thereof  before  any  two  of  his  Majesty's  justices  of  the 
peace,  either  upon  confession  of  the  party  or  parties  offending,  or  upon 
oath  of  one  credible  witness,  forfeit  and  pay  any  sum  not  exceeding 
20Z.,  at  the  discretion  of  the  said  justices,  and  in  default  thereof  be 
committed  by  such  justices,  by  warrant  under  their  hands  and  seals, 
to  the  house  of  correction  of  the  county  wherein  the  said  offence  shaU 
have  been  committed,  there  to  be  kept  to  hard  labour  for  any  time,  at 
the  disftretion  of  the  justices,  not  exceeding  three  calendar  months. 
(See  Woolwrych  on  Highways,  p.  90,  n.)  And  see  further  as  to  pound- 
breach, " Rescue,"  "Distress."  And  see  a  clause  in  the  Turnpike  Act, 
3  Geo.  4,  0.  126,  s.  123,  posf. 
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14.  Abatement  of  Nuisances  at  Common  La"w. 

Independently  of  any  legal  proceedings,  it  appears  tliat  any  person 
may  lawfully  abate  a  pubKc  nuisance;  at  least,  if  it  be  so  placed  in 
the  iiigliway  as  to  obstruct  tbe  passage  of  '  ber  Majesty's  subjects. 
(1  Hawh  c.  75,  s.  12.  See  Earl  of  Lonsdale  v.  Nelson,  2  B.  &  G.  302'.) 
But  tbougb  a  party  may  remove  the  nuisance,  yet  be  cannot  remove 
tbe  materials  more  than  is  necessary  to  abate  the  nuisance,  or  convert 
them  to  his  own  use  [Datt.  c.  50) ;  and  so  much  of  the  thing  only  as 
causes  the  nuisance  ought  to  be  removed,  as,  if  a  house  be  built  too 
high,  only  so  much  of  it  as  is  too  high  should  be  pulled  down.  (9  Bep. 
53  ;  God.  221 ;  R.  v.  Pappineau,  2  titra.  686,) 

And  in  all  cases  of  i-emoval  of  the  nuisance,  the  party  should  take 
care  to  do  no  more  damage  than  is  actually  necessary  fox',  the  purposes 
of  the  removal. 

As  to  the  power  of  a  court  of  equity  to  abate,  &c.,  see  18 
Ves.  211. 

See  further  as  to  the  abatement  of  nuisance,  tit.  "  Nuisance." 

15.  Indictment  foe  Nuisances,  &o.    Putoshment  foe,  &o.  (a) 

The  party  guilty  of  a  nuisance  to  a  highway  may  be  indicted  at 
common  law,  and  this  is  the  usual  mode  of  proceeding.  (See 
"Nuisance") 

A  party  may  also  be  indicted  for  the  continuance  of  a  nuisance ;  and 
this,  though  he  has  been  before  indicted,  for  every  contiauance  of  a 
public  nuisance  is  in  law  a  nuisance,  (ffi.  v.  Stead,  1  T.  B.  142; 
Austin's  case,  1  Ventr.  183.) 

Also  it  seemeth  that  an  heir  may  be  indicted  for  continuing  an  en- 
croachment, or  other  nuisance  to  a  highway,  begun  by  his  ancestor. 
(1  Hawk.  c.  76,  s.  61.) 

An  act  of  Parliament  prohibited  the  erection  or  continuance  of  any 
building  within  ten  feet  of  the  road,  and  declared  that  the  footpaths 
'should  be  subject  to  the  act,  and  be  part  of  the  road.  It  fuither 
enacted,  that,  if  any  such  building  should  be  erected  or  continued 
contrary  to -the  act,  it  should  be  deemed  a  common  nuisance.  By 
another  clause,  two  magistrates  were  empowered  to  convict  the 
proprietor  and  occupier  of  such  building,  and  to  make  an  order  for 
the  removal  thereof : — Held,  that,  notwithstanding  the  latter  clause, 
the  party  who  erected  or  continued  a  building  contrary  to  the  act 
might  be  indicted  for  a  nuisance.  (i2.  v.  Oregorij,  5  B.  &  Adol. 
555.)  _ 

An  indictment  does  not  lie  merely  for  not  cleaning  a  highway,  or  for 
merely  diverting  it.     (1  And.  234.) 

In  B.  V.  Watts  (1  Salk.  357),  an  indictment  was  allowed  for  not  re- 
pairing a  house  standing  on  a  highway,  ruinous  and  like  to  fall 
down,  which  the  defendant  occupied,  and  ought  to  repair  ratione 
fenurce  suce. 

As  to  the  description  of  the  highway  in  the  indictment,  see  the  rules, 
post,  p.  1071,  &c.,  as  to  indictments  for  not  repairing  highways,  which 
will  for  the  most  part  apply  here. 

It  is  not,  it  seems,  necessary  to  state  the  means  by  which  the  high- 
Way  was  obstructed ;  it  is  sufficient  to  say  quod  ohstruxit  or  ohstupavit, 
without  saying  how.  {S  Leon  IS;  Willes,  58S;  1  Bos.  &  P.  180 ;  Cam. 
Big.,  "  Action  on  Case  for  Bisturlance,"  {B.  1);  Cro.  Jac.  606.) 

The  indictment  must  contain  the  words  "  to  the  common  nuisance 
of  all  the  liege  subjects  of  our  lady  the  now  Queen,"  residing,  passing. 


{a)  See,  in  general,  as  to  indict- 
ments for  nuisances,  &c.  tit.  "Nui- 
sance ;"  and  see;  as  to  the  punish- 
ment for  nuisances  in  navigable  rivers. 


and  the  mode  of  reforming  such  nui- 
sances, Oallis  on  Sewers;  Sale  de 
Jure  Maris  j  Williams  v.  Wilcox,  8 
Ad.  <fi  E.  314.    ' 
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or  using,  &c.,  according  to  the  facts  in  its  conclusion  (1  Stra.  688;    17.  Nuisances, 
Gom.  Big.  "Indictment,    0.  6);    and  it  is  said  that,  if  the  indictment         Ac,  on. 

conclude,  to  the  damage  of  divers  subjects,  it  wUl  be  insufficient.  {Cro. ' 

Eliz.US.) 

The  defendant  cannot  make  objections  to  the  indictment  till  he  has  Objeotiona  to, 
pleaded.     {Dalt.  O.  66.)  when  to  be  made. 

A  party  was  indicted  for  a  nuisance  in  stopping  up  the  course  of  a  Particulars  of  nui- 
iriver,  by  throwing  in  mud ;  the  acts  appearing  permanent,  the  court  ^™°''' 
refused  the  defendant  a  rule  for  the  particulars  of  the  dates  of  the  acts 
in  question,  but  granted  it  as  to  the  acts  themselves.      (iJ.  v.  Flower, 
.  7  Dowl.  P.   C.  665 ;   and  see  B.  v.   Curwood,  3  Ad.  &  E.  815 ;    and 
"  Nuiscmce.") 

The  plea  is  the  general  issue,  not  guilty.  Hea- 

As  to  the  evidence  in  general  to  prove  a  way  is  public,  see  p.  1078,  &c.  Evidonco. 

As  to  witnesses,  see  post,  p.  1087. 

The  punishment  for  a  common  nuisance  is  fine  and  imprisonment.  Punishment. 
at  the  discretion  of  the  court  in  which  the  oflFender  is  convicted.  (1 
Hawh.  c.  75,  ss.  14,  15.)  But  no  imprisonment  or  corporal  punish- 
ment is  now  inflicted.  The  object  of  the  prosecution  is  to  remove  the 
nuisance,  and  to  that  end  alone  the  sentence  is  in  general  directed. 
It  is  therefore  usual,  when  the  nuisance  is  stated  on  the  proceedings 
as  continuing,  in  addition  to  a  fine,  to  order  the  defendant,  at  his 
own  costs,  to  abate  the  nuisance.  {R.  v.  Pappineau,  2  Stra.  686  ;  see 
post,  p.  1079.) 

It  should  seem,  however,  that  where  a  building  is  not  a  nuisance  in 
itself,  but  becomes  so,  either  by  its  extension,  or  the  use  made  of  it  for 
carrying  on  a  noxious  trade,  the  house  itself  ought  not  to  be  de- 
molished, but  only  such  part  removed  as  annoys  the  public,  or  such 
injurious  occupation  discontinued.  [Id.)  And  where  the  nuisance  is 
not  charged  as  still  existing,  but  as  having  been  offensive  on  a  day 
specified,  no  judgment  need  be  given  to  abate ;  because  it  would  be 
absurd  to  adjudge  that  to  be  destroyed  which  does  not  appear  to  exist. 
(B.  V.  Stead,  8  T.  B.  42.) 

And  if  the  court  be  satisfied  that  a  nuisance  indicted  is  already 
efiectually  abated  before  judgment  is  prayed  upon  the  indictment,  they 
wiU  not,  in  their  discretion,  give  judgment  to  abate  it ;  and  they 
refused  to  give  such  judgment  upon  an  indictment  for  an  obstruction 
in  a  public  highway,  wmch  highway,  after  the  conviction  of  the  de- 
fendant, was  regularly  turned  by  an  order  of  justices,  and  a  certificate 
obtained,  that  the  new  way  was  fit  for  the  passage  of  the  pubKo,  and 
on  afiELdavits  that'  so  much  '  of  the  old  way  indicted  as  was  still 
retained  was  freed  from  aU  obstruction,     {B.  v.  Incledon,  13  East,  164.) 

As  to  costs,  see  tit.' "  Costs."  Costs. 

Where  a  defendant  applied  to  remove  an  indictment  for  obstruct-  Certiorari, 
ing  a  highway  from  sessions  by  certiorari,  on  account  of  the  probability 
that  difficult  points  of  law  would  arise,  it  was  held,  that  it  was  not 
sufficient  to  show  in  his  affidairit  that  the  obstruction  complained  of 
by  the  indictment  consisted  of  buildings  of  great  value,  which  had  stood 
thirty  or  forty  years.     {B.  v.  Joule,  5  Ad.  3;  E.  539.) 

As  to  certiorari  in  general,  see  "  Certiorari."  The  117th  sect,  of  the 
5  &  6  Will.  4,  c.  50  (reserving  the  powers  of  commissioners  of  sewers) 
does  not  apply  to  an  indictment  for  this  oflfence. 

16.  Pbesentment  foe  Nuisances. 

It  seems  that  a  nuisance  to  a  highway  by  actual  obstruction  may  be  Presentment 
presented  in  the  leet,  or  at  the  sessions.     As  to  the  form  of  such  pre-  "ii^sanoes. 
sentment,  the  same  rules  as  to  indictments,  supra,  wiU  apply.     As  to 
presentments  in  general,  see  tit.  "Presentment"  and  jjosi,  p.  1086. 

17.  Action  foe  Nuisance. 
In  general,  no  action  can  be  maintained  for  a  public  injury.  There-  Action  for 

J      ./  nuisanee. 
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19.   ProceediTigs  fore  an  action  does  not  lie  for  obstructing  a  man's  passage  in  a  Mgh- 

for  not  re-       way,  because  lie  bas  no  more  damage  than  others  of  the  Queen's  sub- 

pairing.        jects ;  but  the  party  causing  the  obstruction  must  be  proceeded  against 

by  indictment.     {Pain  v.  Partridge,  Comh.  180  ;  B.  v.  Saintiff,  6  Mod, 

255 ;  Pain  v.  Patrick,  3  Mod.  289 ;   Cro.  Eliz.  664.) 

But  if  a  person  has  sustained  more  particular  damage  by  the  nuisance 
than  the  public  in  general,  as  if  any  accident  occurs  to  him,  or  he  be 
obliged  to  go  a  greater  distance,  and  thereby  put  to  an  expense  in  the 
conveyance  of  his  goods  or  otherwise,  or  his  custom  in  a  business  he 
carries  on  be  diminished  by  reason  of  the  nuisance,  then  he  may  sue 
the  party  causing  it.  {Rose  v.  Miles,  4:  M.  &  Bel.  101 ;  Oreasley  v.  God- 
ling,  2  Bingh.  263 ;  Wilhs  v.  Hungerford  Market  Company  ;  2  B.  N.  O. 
281.)  And  as  to  leaving  open  cellar  doors,  see  Daniels  v.  Potter,  4 
O.  &  P.  262  ;  Procter  v.  Harris,  i  G.  &  P.  337. 

Two  things  must  concur  to  support  this  action, — an  obstruction  in 
the  road  by  the  fault  of  the  defendant,  and  no  want  of  ordinary  care 
to  avoid  it  on  the  part  of  the  plaintiff.  {Butterfield  v.  Forrester,  11 
Ea^t,  60,  per  Lord  JSUenhorough  ;  Marriott  v.  Stanley,  1  Scott's,  N.  M. 
395.) 

Therefore,  where,  in  an  action  to  recover  a  compensation  in  damages 
for  an  injury  occasioned  by  an  obstruction  in  a  highway,  it  was  left  to 
the  jury  to  say  whether  or  not  the  plain ti£F  was  himself  in  any  degree 
the  cause  of  the  injury — whether  he  had  acted  with  such  a  want  of 
reason  and  ordinary  care  as  to  disentitle  him  to  recover,  it  was  held 
that  the  direction  was  proper.     (Id.) 

See  further  as  to  actions  for  nuisances,  post,  tit.  "Nuisance." 


XVIII.  ILocomotibesi  on  i^oatis. 

This  matter  is  regulated  by  the  24  &  25  Vict.  c.  70 ;  and  the  28  & 
29  Yict.  c.  83.    The  acts  are  printed  under  "  Turnpikes,"  post. 


Division  of  tlie 
subject. 


5  &  6  WiU.  4,  c.  60. 
Mode  of  proceed- 
ing before  justices 
if  highway  is  out 
of  repair,  and  ob- 
ligation to  repair 
is  not  disputed. 


XIX.  itomtitnss  fox  not  ^(mxinq  Wsb^^VtS. 

Herein  of — 

1.  Proceedings  lefore  Justices  where  the  Ohligation  to  repair  is  not 

disputed,  p.  1066. 

2.  Proceedings  hy  Indictment  where  the  Ohligation  to  repair  is  dis- 

puted, and  the  subsequent  Proceedings  thereon,  p.  1070. 

3.  Information  in  Queen's  Bench  for  not  repairing,  p.  1085. 

4.  Mandamus  for  not  repairing,  p.  1085. 

5.  Entering  and  repairing,  p.  1086. 

6.  Presentments  for  non-repair  abolished,  p.  1086. 

1.  Mode  of  Peoceeding  eeeoee  Jitstices  where  Obligation  to 

Eepaie  is  not  Disputed. 
By  5  &  6  Will,  4,  0.  60,  s.  94,  From  and  after  the  commencement 
of  this  act,  if  any  highway  is  out  of  repair  or  is  not  well  and  suffi- 
ciently repaired  and  amended,  and  information  (a)  thereof,  on  the  oath 
of  one  credible  witness,  is  given  to  any  justice  of  the  peace,  it  shall 
and  may  be  lawful  for  such  justice,  and  he  is  hereby  authorised  and 
required,  to  issue  a  summons  (6)  requiring  the  surveyor  of  the  parish, 


(a)  See  form,  No.  39,  post. 


(b)  See  form,  No.  28,  post. 
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or  other  person,  or  body  poKtic  or  corporate  chargeable  'with  such  19.  Proceedings 
repairs,  to  appear  before  the  justices  at  some  special  sessions  for  the      for  Twt  re- 
highways  in  the  said  summons  mentioned,  to  be   held  ■within  the        pairing. 
division  in  which  the  said  highway  may  be  situate  (a) ;  and  the  said        ,  7~ 

justices  shall  either  appoint  some  competent  person  to  view  the  same,       ''  '"' 

and  report  thereon  to  the  justices  in  special  sessions  assembled,  on  a 
certain  day  and  place  to  be  then  and  there  fixed,  at  which  the  said 
surveyor  of  the  highways  or  other  party  as  aforesaid  shaU  be  directed 
to  attend,  or  the  said  justices  shall  fix  a  day  whereon  they  or  any  two 
of  them  shall  attend  to  view  the  said  highway ;  and  if  to  the  justices  at 
such  special  sessions  on  the  day  and  at  the  place  so  fixed  as  aforesaid, 
it  shall  appear  either  on  the  report  (i)  of  the  said  person  so  appointed 
by  them  to  view,  or  on  the  view  of  such  justices,  that  the  said  highway 
is  not  in  a  state  of  thorough  and  efiectual  repair,  they,  the  said  justices, 
at  such  last-mentioned  special  sessions  shall  convict  the  said  surveyor 
or  other  party  liable  to  the  repair  of  the  said  highway  in  any  penalty 
not  exceeding  51.  (c),  and  shall  make  an  order  on  the  said  surveyor,  or  Penalty. 
other  person,  or  bodies  politic  or  corporate  liable  to  repair  such  high- 
way, by  which  order  they  shall  limit  and  appoiut  a  time  for  the  re- 
pairing of  the  same ;  and  in  defaiilt  of  such  repairs  being  effectually 
made  within  the  time  so  limited,  the  said  surveyor,  or  such  other 
person,  or  body  politic  or  corporate  as  aforesaid,  shall  forfeit  and  pay  Forfeiture, 
to  some  person  to  be  named  and  appointed  in  a  second  order  a  sum  of 
money  to  be  therein  stated,  and  which  shall  be  equal  in  amount  to  the 
sum  which  the  said  justices  shall,  on  the  evidence  produced  before 
them,  judge  requisite  for  repairing  such  highway,  which  money  shall 
be  recoverable  in  the  same  manner  as  any  forfeiture  is  recoverable 
under  this  act  (see  ss.  101,  103,  post,  p.  1088),  and  such  money,  when 
recovered,  shall  be  applied  to  the  repair  of  such  highway ;  and  in  case 
more  parties  than  one  are  bound  to  repair  any  such  highway,  the  said 
justices  shall  direct  in  their  said  order  what  proportion  shall  be  paid 

by  each  of  the  said  parties  :   Provided,  (d)  that  if  the  said  highway  so  If  highway  a 
■'  ■^  '  a         .1         turnpike  road. 

(a)  An  order  of  the  special  sessions  justice  has  no  power  to  summon  a 
directing  an  indictment  for  nou-repair  surveyor  or  other  officer  of  a  turn- 
must  show  on  the  face  of  it  that  the  pike  road  to  appear  at  a  special  ses- 
special  session  is  held  within  the  spe-  sions  for  highways  ;  nor  have  justices 
cial  session  division  in  which  the  at  such  special  sessions  any  authority 
highway  is  situate,  and  if  this  be  to  make  an  order  for  repair  if  the 
omitted,  any  order  of  quarter  sessions  funds  are  insufficient,  nor  without 
for  costs  is  void.  {Eeg.  v.  Martin,  2  giving  such  officer  an  opportunity  of 
Q.  B.WZ7.)  showingthestateof  the  funds.    (Reg. 

(b)  See  infra.  v.  Justices  of  St.  Albans,  22  L.  J.  M. 

(c)  In  B.  V.  Justices  of  Wilts   (8  C.  142.) 

Dowl.  717),  Coleridge,  J.,  in  reference  Where  a  local  act  provided  that  the 
to  this  penalty  said,  — "It  is  said  moneys  obtained  by  virtue  of  the  act 
that  this  penalty,  if  inflicted,  would  should  be  applied  in  "keeping  down 
come  out  of  the  highway  rate.  But  I  the  interest"  of  the  prinicipal 'mo- 
do  not  think  that  sect.  96  {see  post,  nies  borrowed  on  the  credit  of  the 
p.  1080)  bears  that  constrtiction.  It  act,  and  in  repairing  the  road,  and 
appears  to  me  that  the  penalty  was  lastly  in  repaying  the  principal  mo- 
iutended,  by  sect.  94,  to  fall  upon  ney,  the  court  held  that  the  words 
the  surveyor,  as  a  punishment  for  his  "  keeping  down  the  interest "  meant 
neglect  in  not  repairing  the  highway.  paying  the  annual  interest  as  it  ac- 
Very  extraordinary  consequences  crued,  and  did  not  include  paying 
would  be  the  result  if  the  penalty  arrears,  which  the  act  left  to  he  pro- 
could  come  out  of  the  highway  rate.  vided  for  in  the  same  way  as  the 
I  only  throw  out  this  hy  way  of  re-  principal ;  and,  therefore,  that  the 
mark,  and  not  as  a  decision  upon  payment  of  interest  was  lawM 
that  point."  though  the  road  was  out  of  repair, 
{d)    Under   this   proviso  a  single  but  that  payment  of  arrears  of  in- 
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out  of  repair  is  a  part  of  the  turnpike  road,  the  said  justices  shall 
summon  the  treasurer,  or  surveyor,  or  other  officer  of  such  turnpike 
road,  and  the  order  herein  directed  to  be  made  shall  be  made  on  such 
treasurer,  or  surveyor,  or  other  officer  as  aforesaid,  and  the  money 
therein  stated  shall  be  recoverable  as  aforesaid ;  provided,  neverthe- 
less, that  the  said  justices  shall  not  have  power  to  make  such  order  as 
aforesaid  in  any  case  where  the  duty  or  obligation  of  repairing  the 
said  highway  comes  in  question. 

In  an  order  made  by  magistrates  at  special  sessions  under  s.  94,  for 
the  indictment  of  a  highway,  it  should  distinctly  appear  that  such 
highway  is  within  the  division  for  which  such  special  sessions  are 
held,  and  if  that  do  not  appear,  any  order  for  costs,  under  s.  95,  would 
be  void.  (2J.  v.  Martin,  2  Q.  JB.  1037 ;  H.  v.  HicMing,  15  L.  J.  23, 
M.  0.)  The  road  must  also  be  proved  affirmatively  at  the  trial  to  be 
a  highway  {B.  v.  Down  Holland,  15  L.  J.  25,  M.  0.) ;  nor  can  a  certi- 
ficate for  costs  be  given  after  an  acquittal  upon  the  ground  that  it  is 
not  the  highway  set  out  in  the  order  of  justices  {M.  v.  Fifehead,  3 
Cox's  0.  0.  59) ;  B.  v.  Eeanm- (13  L.  J.  144,  M.  G.),  is  notto  be  regarded 
as  an  authority  (see  B.  v.  Eeanor,  14  L.  J.  38,  M.  C).  The  order  for 
costs  should  state  the  amount,  and  out  of  what  fund  they  are  to  be 
paid  (-B.  V.  Watford,  4:  D.  &  L.  593),  and  consequently,  the  amount 
should  be  ascertained  pending  the  sessions,  or  the  commission  of  the 
judge  who  tried  the  cause.     (See  B.  v.  ClarJc,  5  Q.  B.  887.) 

A  judge  at  nisi  prius,  after  the  indictment  has  been  removed  by 
certiorari,  may  make  the  order  for  costs  {B.  v.  Watford,  i  D.  &  L. 
493) ;  but  it  has  been  held  that  if  the  defendants  plead  guilty  the  in- 
dictment is  not  tried,  and  the  order  cannot  be  made.  {B.  v.  Vow- 
church,  2  0.&E.  393,  ^er  Vanghan  and  Williams,  Js.)  The  allegation  in 
an  indictment  that  a  road  was  an  immemorial  highway  is  immaterial, 
because  the  parish  is  liable  the  instant  it  becomes  a  highway.  {B.  v. 
Turwesfon,  20  L.  J"._46,  M.  G.) 

Where  a  grand  jury  had  ignored  a  bill  of  indictment  against  a 
parish  for  non-repair  of  a  highway,  some  of  the  juiy  being  landowners 
in  the  parish,  and  taking  part  in  the  discussion  as  to  whether  the  bill 
should  be  found,  the  court  granted  a  criminal  information  against  the 
inhabitants  of  the  parish  for  the  non-repair  of  the  highway.  {Beg.  v. 
Inhahitants  of  Upton  St.  Leonards,  16  L.  J.  84,  M.  C.) 

This  enactment  applies  to  cases  where  the  road  is  not  only  in  a  state 
of  non-repair,  but  where  there  has  been  a  neglect  in  causing  the  non- 
repair.    (-B.  V.  Wilts,  8  Dowl.  717.) 

Where  upon  a  summons  for  non-repair  against  the  surveyor 
of  highways,  at  the  hearing  it  appeared  that  the  highway  in  ques- 
tion was  a  turnpike-road,  the  court  held  that  justices  in  special 
sessions  were  not  bound  to  convict  the  siu'veyor  of  the  highways, 
though  the  complainant  oflfered  to  prove  that  the  trust  had  no  funds, 
and  that  he  appeared  for  the  trustees.  (Beg.  y.  Trafford,  5  E.  &  B. 
967.) 

If  a  turnpike-road  be  out  of  repair,  the  right  person  to  be  sum- 
moned under  this  section  in  the  first  instance  is  the  treasurer,  sur- 
veyor, or  other  officer  of  the  turnpike-road,  and  no  order  can  be  made 
upon  the  parish  surveyor  for  the  repair  of  a  turnpike-road  unless  it  be 
shown  to  the  justices  that  the  funds  of  the  trust  are  not  sufficient.  {In 
re  Surveyor  of  Gorton,  25  L.  J.  M.  G.  70.) 

Where  an  information  is  laid  under  this  section,  that  a  highway  is 
out  of  repair,  and  the  magistrates,  pursuant  to  that  section,  appoint  a 


terest  was  illegal  when  the  road  was 
out  of  repair,  peld,  also,  that  the 
order  on  the  trustees  ought  not  to  he 
made  unless  they  had  funds  in  hand 


applicable  to  the  purposes  of  such 
order,  {B.  v.  Hutchinson,  4  E.  &  B. 
200.) 
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viewer,  wliQ  reports  it  out  of  repair,  tte  magistrates  at  the  special  ses-  jg    Proeeedinas 
sions  are  not  bound  by  tbat  report,  but  may  exercise  their  discretion,      Vor  not  re- 
wbetber  they  will  convict  the  surveyor  or  not.     {Id.)  pairing. 

Where  one  of  3  defendants,  who  were  magistrates,  having  received 

information  on  oath  that  a  certain  turnpike-road  was  out  of  repair,  M°<i<'  °i  proceed- 
summoned  the  surveyor  of  the  road,  under  the  above  section,  to  appear  aTumplksraa™^ 
at  a  special  sessions ;  at  that  sessions  the  2  defendants  ordered  A.  B. 
to  view  the  road,  and  report  thereon  to  them    at  another  special 
sessions.      A.  "B.  having  reported  at  the  latter   sessions,  when  the 
plaintifif  was  present,  that  the  road  was  out  of  repair,  the  defendants 
ordered  the  surveyor  to  repair  it  within  6  weeks,  and  at  the  same  time 
ordered  him,  under  stat.  18  Geo.  3,  c.  19,  s.  1,  to  pay  21.  3s.  as  costs. 
The  plaintiff  having  refused  to  pay  this  sum,  arid  his  goods  having 
been  taken  as  a  distress  by  warrant  from  the  defendants,  he  replevied 
them,  and  brought  the  present  action  of  replevin.     It  was  held,  first,  one  magistrate  no 
"that  a  Single  magistrate  had  no  authority  under  the^above  94th  sect,  authority  to  sum- 
to  summon  the  surveyor ;  2ndly,  that  the  defendants  could  not  inflict  ^°^  surveyor, 
costs  under  the  stat.  19  Geo.  3,  c.  19,  s.  1  (see  post,  tit.  "  Costs");  ^oste- 
3rdly,  that  the  defendants  were  not  justified  in  inflicting  costs  upon 
the  plaintiff,  since,  not  having  disobeyed  the  order  of  justices,  he  had 
not  committed  any  offence;  and,  4thly,  that  an  action  of  replevin 
would  lie  against  the  defendants.     {Oeorge  v.  OJiamhers,  11  M.  &   W. 
149.)    Ajaiper  Ahinger,  C.  B. ,  in  this  case,  after  stating  the  mode  to 
be  adapted  under  this  section  against  the  surveyors  of  highways,  &c. 
— "  In  the  case  of  a  surveyor  of  turnpikes,  a  different  mode  is  to  be  Examining  state 
adopted.    It  may  become  necessary  for  the  justices  to  examine  the  °*  t"™pi'^o  funda. 
state  of  the  turnpike  funds.     A  former  statute  (3  Geo.  4,  c.  126,  s. 
109)  enables  them  to  transfer  the  statute  duty  from  turnpike  roads  to 
other  highways,  if  it  can  be  conveniently  dispensed  with,  without  en- 
dangering the  securities  for  the  money  advanced  on  the  tolls.  In  such 
a  case,  it  would  be  proper  for  them  to  order  the  surveyors  of  turnpikes 
to  repair  the  roads.     If,  therefore,  the  surveyor,  when  summoned, 
declares  the  road  to  be  a  turnpike-road,  it  may  become  necessary  for 
the  justices  to  examine  the  state  of  the  funds ;  and  if,  after  having 
,  done  so,  they  make  an  order  on  him  to  repair  the  road,  and  he  disobeys 
it,  then,  and  not  till  then,  does  he  become  liable  to  the  payment  of 
costs."     And  per  Parke,  B.,  in  the  same  case,  speaking  of  the  power 
of  the  defendants  to  inflict  the  costs, — "In  the  case  of  a  turnpike 
surveyor,  they  should  give  him  an  opportunity  of  showing  that  he  has 
no  funds.     But  here  the  defendants  have  not  adjudicated  upon  the 
matter,  for  they  have  not  found  that  the  plaintifi'  was  guilty  of  any 
misconduct ;  they  have  not  found  that  he  was  bound  to  repair  the 
road,  on  the  ground  of  his  being  in  possession  of  funds  for  that  pur- 
pose.    The  circumstance  which  is  wanting  to  give  them  jurisdiction 
is,  that  they  should  have  called  the  surveyor  before  them,  and  should 
have  adjudicated  that  the  road  was  out  of  repair  through  his  default. 
Here  it  appears  merely  that  they  made  an  order,  but  it  is  not  stated 
that  that  order  was  disobeyed,  and  therefore  no  breach  of  duty  appears 
to  have  been  committed  by  the  plaintiff."     And  per  Alderson,'B. —  Parties  prima  faci 
"  The  parties  prima  facie  liable  are,  therefore,  the  persons  to  be  sum-  g^^'^one'^*"  ^^ 
moned  in  the  first  instance.     If  the  road  is  reported  to  be  out  of  repair, 
the  justices  are  to  convict  the  surveyor  in  a  penalty  not  exceeding  51. ; 
and  after  that  begins  their  remedial  power  of  directing  the  road  to  be 
I'epaired.     It  is  at  this  stage  of  the  proceedings  that  the  surveyor  of  when  surveyor  of 
turnpikes  is  to  be  summoned ;  and  if  he  is  adjudged  to  be  liable,  he  turnpikes  to  be 
is  to  be  ordered  to  repair  within  a  certain  time,  and  if  guilty  of  default,  he  ™™'^°'"^ 
is  to  forfeit  a  sum  of  money  equal  to  the  amount  required  for  repairs,  forfeiture  by  him. 
The  justices  may  summon  the  trustees,  or  others  acting  under  the 
general  turnpike  acts,  the  funds  in  the  possession  of  the  latter  being, 
in  fact,  a  collateral  security  for  the  repair  of  the  roads.     So,  if  there  be 
a  conviction  against  the  inhabitants,  the  fine  for  the  repair  of  the 
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19.  Proceedings  road  may  be  apportioned  between  them  and  the  trustees,  care  being 
taken  that  the  interests  of  the  creditors  of  the  principal  trust  are  not 
affected.  In  the  case,  therefore,  of  a  turnpike  surveyor,  the  magis- 
trates have  a  discretionary  power  of  considering  what  course  they  are 
to  take.  If,  after  investigating  the  state  of  the  funds,  they  find  the 
debts  of  the  trust  to  be  inconsiderable,  they  may  direct  the  surveyor 
to  repair  the  road  within  a  certain  time,  and  in  default  thereof  may 
summon  him,  and  impose  a  forfeiture  upon  him,  which,  together  with 
costs,  he  wiU  then  be  liable  to  pay  for  disobeying  the  order  of  justices. 
But  here  the  plaintiff  was  not  bound  to  pay  costs,  as  the  time  for  re- 
pairing the  road  had  not  elapsed,  and,  therefore,  the  costs  were 
inflicted  before  any  offence  was  committed." 

As  to  the  costs  under  this  mode  of  proceeding,  see  s.  97,  post,  p.  1087. 

As  to  the  levying  and  application  of  the  penalty  or  forfeiture,  see 
the  101st  and  103rd  sections,  post,  p.  1088 ;  and  see  George  v.  Cham- 
lers,  ante,  p.  1069. 

2.  Mode   of  peoceeddstg  by  dtdictment,  vthere  Obligation  to 
eepaie  is   disputed,   ahd    the    sttbseqtibnt  proceedings 

THEEEON. 

By  5  &  6  WiU.  4,  c.  50,  s.  95,  if,  on  the  hearing  of  any  such, sum- 
mons (s.  94,  a7ite,  p.  1066)  respecting  the  repair  of  any  highway,  the 
duty  or  obligation  of  such  repairs  is  denied  by  the  surveyor  on  behalf 
of  the  inhabitants  of  the  parish,  or  by  any  other  party  charged  there- 
with, it  shall  then  be  lawful  for  such  justices,  and  they  are  hereby 
required  to  direct  (a)  a  biU  of  indictment  to  be  preferred,  and  the  ne- 
cessary witness  in  support  thereof  to  be  subpoenaed  at  the  next 
assizes  to  be  holden  in  and  for  the  said  county,  or  at  the  next  general 
quarter  sessions  of  the  peace  for  the  county,  riding,  division,  or  place 
wherein  such  highway  shall  be,  against  the  inhabitants  of  the  parish 
or  the  party  to  be  named  in  such  order  for  suffering  and  permitting 
the  said  highway  to  be  out  of  repair;  and  the  costs  (h)  of  such  prose- 
cution shall  be  directed  by  the  judge  of  assize  before  whom  the  said 
indictment  is  tried,  or  by  the  justices  at  such  quarter  sessions,  to  be 
paid  out  of  the  rate  (c)  made  and  levied  in  pursuance  of  this  act  in 
the  parish  in  which  such  highway  shall  be  situate  :  Provided,  never- 
theless, that  it  shall  be  lawful  for  the  party  against  whom  such  indict- 
ment shall  be  so  preferred  at  the  quarter  sessions  as  aforesaid,  to 
remove  such  indictment,  by  certiorari  or  otherwise,  into  his  Majesty's 
Court  of  King's  Bench. 

An  indictment  against  a  parish  preferred  and  found  at  the  assizes 
pursuant  to  an  order  of  justices  under  s.  95,  may,  notwithstanding  s. 
107,  be  removed  by  certiorari.     [Seg.  v.  Sanders,  3  E.  &  B.  540.) 

In  an  order  made  by  magistrates  at  special  sessions  under  5  &  6 
Will.  4,  c.  50,  ss.  94,  95,  for  the  indictment  of  a  highway,  it  should 
distinctly  appear  that  such  highway  is  within  the  division  for  which 
snch  special  sessions  are  held,  and  if  that  do  not  appear  the  subsequent 
proceedings  at  the  quarter  sessions  are  void,  though  it  may  appear  on 
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(a)  As  to  form  of  order,  see  M.  v. 
Martin,  8  Jurist,  36 ;  and  see  form, 
post,  No.  40. 

{b)  Seepost,  p.  1081. 

(c)  These  words  refer  not  only  to 
rates  made  or  levied  at  time  of  making 
the  order,  but  to  the  highway  rate  in 
general,  and  if  there  he  not  sufficient 
funds  in  the  hands  of  the  surveyor 
they  must  make  a  rate  for  that  object. 


The  order  binds  the  surveyor  in  office 
and  all  his  successors  until  the  costs 
are  paid.  These  costs  cannot  be  le- 
vied by  distress,  but  the  court  will 
grant  a  mandamus  to  compel  the 
levying  and  payment  of  them.  (R.  v. 
JEyton,  3  E.  &  B.  390  ;  Reg.  v.  Tryd- 
dyn,  23  L.  J.  M.  G.  45.) 

(d)  See  tit.  "Certiorari,"  and  post, 
p.  1091. 
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the  face  of  them  that  the  highway  was  within  their  jurisdiction.    {Beg.  19,   Proceedings 
V.  Martin,   13  L.  J.  M.  0.  45  ;    Beg.  v.  Hetteabury,  8  L.  T.  N.  8.      for  not  re- 
315.)  pairing. 

Where,  under  the  direction  of  justices,  pursuant  to  s.  95  of  5  &  6 

Will.  4,  c.  50,  a  biU  of  indictment  is  preferred  for  non-repair  of  a 
road,  the  judge  before  whom  the  indictment  is  tried  is  bound  to  order 
payment  of  the  costs  of  the  prosecution,  although  the  defendants  have 
been  acquitted,  on  the  ground  that  the  road  in  question  is  not  a  high- 
way.    {Beg.  V.  The  InJmbts.  of  Heanor,  13  L.  J.  M.  Q.  144.) 

It  would  seem  that  the  indictment  at  common  law  and  informations  Indictment  at 
for  non-repair  are  not  abolished  by  this  enactment ;  but  this  may  be  no™™epair  not°"^ 
questionable.  _  taken  away. 

The  justices  are  not  to  direct  an  indictment  as  a  matter  of  course 
whenever  the  liability  to  repair  is  denied,  they  ought  to  have  some 
evidence  of  the  fact  that  the  locus  in  quo  is  a  highway  {Beg.  v.  Aslier- 
ton,  13  W.  B.  Q.  B.  339),  and  hear  evidence  upon  the  question,  high- 
way or  no  highway,  upon  which  their  jurisdiction  depends.  {Beg.  v. 
Johnson,  34  L.  J.  M.  G.  85.)  It  is  only  their  duty  to  direct  an  indict- 
ment under  this  section,  when  they  find  that  the  road  in  question  is  a 
highway  that  is  out  of  repair,  and  that  the  liability  to  repair  is  dis- 
puted, but  not  where  a  jury  have  decided  that  the  road  in  question  is 
not  a  highway.     {Bartlett,  ex  parte,  30  L.  J.  M.  0.  65.) 

If  the  liability  to  repair  is  denied  by  the  parish,  the  special  sessions 
cannot  inquire  into  the  matter  at  all,  but  are  bound  to  direct  an  in- 
dictment against  the  inhabitants  of  the  parish.  {Beg.  v.  Arnould  and 
others,  27  L.  J.  M.  G.  92.)  But  the  court  will  not  by  mandamus  com- 
pel justices  to  order  a  2nd  indictment,  where  upon  a  previous  indict- 
ment preferred  under  this  section,  a  verdict  of  not  guilty  was  returned. 
{Bennett,  ex  parte,  6  Jur.  N.  8.  1196.) 

Indictment  against  a  parish.l — The  indictment  against  a  parish  for  Form  of  indiot- 
the  neglect  of  their  common-law  liability  to  repair  must  show  that  the  S^r?*)!*^*™'' 
road  in  question  is  a  highway,  that  it  is  situate  within  the  parish,  and 
that  it  is  out  of  repair. 

As  to  the  description  of  the  highway,  though  it  has  been  usual  to  state,  Description  of 
that,  "  from  time  whereof  the  memory  of  man  is  not  to  the  contrary,"  ^^S^^^y- 
or  "  from  time  immemorial,  there  was  and  yet  is  a  certain  comm.on  and 
ancient  King's  highway,"  this  averment  is  unnecessary,  and  the  term 
"  highway  "  win  suffice.     {Aspinal  y.  Brown,  3  T.B.  265;  Thrower's 
case,  1  Vent.  208.) 

Proof  that  one  part  of  a  highway  is  an  immemorial  way,  and  the  other 
part  recently  dedicated,  is  not  sufficient  to  sustain  an  indictment  de- 
scribing the  highway  as  an  immemorial  one.  {B.  v.  Downahire,  4  Ad, 
&  E.  232.) 

Nor  is  an  indictment  for  the  non-repair  of  a  highway,  describing  the 
way  as  immemorial,  supported  by  proof  of  a  highway  extinguished  as 
such  60  years  before  by  an  inclosure  act,  but  since  used  by  the  public, 
and  repaired  lay  the  district  charged.  {Beg.  v.  Westmarh  {Tithing),  2 
M.  &  Boh.  305— Maule,  J.) 

H  the  highway  be  public  only  at  particular  times,  the  same  must  be 
described  accordingly.  {B.  v.  Buckingham,  Marquis  of,  4  Gampb.  189 ; 
ante,  p.  982.) 

An  indictment  for  a  nuisance  to  a  horseway,  without  saying  it  is  a 
highway,  is  bad.     (1  Hawk.  c.  76,  s.  89.) 

An  averment  that  the  locus  in  quo  was  a  common  and  public  high- 
way for,  &c.,  to  pass  along  at  pleasure,  paying  a  certain  toll,  is  not 
inconsistent  or  contradictory,  particularly  if  not  said  to  be  imme- 
morial ;  for  it  may  be  a  highway  created  by  Act  of  Parliament. 
{Sutcliffe  Y.  Greenwood,  8  Price,  535.) 

It  is  not  requisite  to  state  whether  the  highway  is  for  the  use  of  Description  of. 
carriages,  horses,  or  foot  passengers :  if  it  be  laid  to  be  a  common  ^^y- 
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19.  Proceedings  tighway,  the  rest  will  be  intended.    (B.  v.  Hatfield,  Inhabitants  of,  2 

for  not  re-       Sawnd.  158,  n.  (8) ).     But  as  so  general  a  description  would  be  _im- 

pairing.        proper,  if  the  road  be  not  a  Mghway  for  aU  purposes,  it  is  certainly 

■ prudent  to  insert  the  more  particular  description.     [Allen  y.  Orrnmid, 

8  East,  4.)  An  indictment  stating  the  highway  to  be  for  all  subjects, 
with  their  horses,  coaches,  carts,  and  carriages,  is  supported  in  evi- 
dence, though  it  is  proved  that  carts  only  of  a  particular  description, 
and  loaded  in  a  particular  manner,  could  pass  along  the  way.  But  it 
would  be  otherwise  if  the  indictment  stated  the  way  to  have  been  for 
all  carts.     [B,.  v.  Lyon,  \  B.  &  M.Xbl.) 

And  if  the  indictment  state  it  to  be  a  carriage  way,  and  the 
evidence  show  an  user  by  persons  on  foot  and  on  horseback  only  {B. 
v.  Bt.  Weonard's,  S  Car.  &  P.  579),  or  if  the  indictment  state  it  to  be 
a  pack  and  prime  way,  and  the  evidence  prove  it  to  be  a  carriage 
way  {B,  V.  8t.  Weonard's,  6  Car.  &  P.  582),  the  variance  wiU  be 
fatal. 
0£  termini  of  It  is  not  necessary  to  state  the  termini  of  the  highway,  for  high- 

highway,  ways  have  no  boundaries  but  the  sea.     (2  Sess.  Cas.  219 ;  Bouse  v. 

Bardin,  1  Hen.  Bla.  351 ;  2  Saund.  158,  693,  n.  (6) ;  B.  v.  Haddock, 
Andr.  145;  B.  v.  St.  Weonard's,  Q,  C.  &  P.  582.) 

But  if  the  termini  be  stated,  they  must  be  proved,  and  care  must  be 
taken  that  the  description  is  so  framed  as  neither  to  exclude  the 
parish  liable,  nor  to  seem  repugnant  to  itself;  for  if  the  highway 
be  described  as  between  2  places,  both  of  them  are  necessarily  excluded. 
(2  Saund.  158,  n.  (6);  B.  v.  Fisher,  8  Car.  &  P.  612.)  The  words 
from  and  unto  seem  to  have  both  of  them  an  exclusive  as  well  as  in- 
clusive meaning.  (See  B.  v.  Knight,  T  B.  &  G.  413 ;  2  Boll.  Abr.  81 ; 
1  Leach,  528  ;  Hammond  v.  Brewer,  1  Burr.  376.)  In  B.  v.  Knight,  it 
Was  alleged,  that  certain  rubbish  was  laid  on  a  culvert  in  the 
parish  of  Studley,  in  a  highway  leading  from  Studley  to,  &c.  This 
was  held  a  sufficient  allegation  that  the  highway  was  in  the  parish 
of  Studley ;  and  Lord  Tenterden  added,  that,  at  present,  he  was  not 
satisfied  with  B.  v.  Oamlingay  (3  T.  B.  513) ;  and  Bayley,  J.,  said, 
"  from  Studley "  imports,  prima  facie,  from  a  viU  in  that  parish. 
[lb.) 

But  in  B.  V.  Botfield  (1  Car.  &M.  151),  the  indictment  described  the 
way  as  "  leading  from  the  township  of  I),  unto  the  town  of  0. ;  "  and 
Coleridge,  J.,  held,  that  the  termini  D.  and  0.  were  excluded.  (And  see 

B.  Y.  Upton-on-Severn,  6  G,  &  P.  133;  B.  v.  Fisher,  supra.) 

Where  the  indictment  described  the  highway  as  leading  from  D.  to 

C,  and  from  0.  to  E.,  the  proof  was,  a  person  going  from  D.  to  E. 
turned  off  before  he  got  to  0.  :  this  was  held  a  variance,  for  the  indict- 
ment imported  that  the  road  led  directly  from  D.  to  E.  through  0. 
{B.  v.  Great  Ganfield,  6  Fsp.  136.) 

But  an  indictment  for  obstruction  of  a  public  way,  describing  it  as 
from  A.  towards  and  unto  B.,  is  satisfied  by  proof  of  a  pubUc  way 
leading  from  A.  to  B.,  though  turning  backwards  between  A.  and  B. 
at  an  acute  angle,  and  though  the  part  from  A.  to  the  angle  be  an 
immemorial  way,  and  the  part  from  the  angle  to  B.  be  recently  dedi- 
cated. (B.  V.  Marchioness  of  Bownshire,  4  Ad.  &  E.  232.)  And  per 
Patteson,  J. — "  If,  as  in  B.  v.  Great  Ganfield,  the  description  could  have 
been  satisfied  only  by  going  to  a  certain  point,  and  then  returning  back 
by  the  same  route,  it  would  have  been  a  different  case :  but  here  you 
go  along  an  ancient  highway,  and  make  an  angle  backwards,  but  do 
not  retrace  any  part." 
Indictment  should  In  an  indictment  against  a  parish  for  the  neglect  of  their  common- 
show  that  higli-  la-^r  liability  to  repair  a  highway,  it  must  be  expressly  shown  that  the 
Miote"^""*  highway  lies  within  the  parish;  if  not,  judgment  against  the  parish 
may  be  reversed.  (See  B.  v.  Hertford,  Gowp.  Ill ;  B.  y.  Machynlleth, 
2B.&G.  166 ;  B.  v.  Upton,  6  C.  &  P.  133;  B.  v.  Bishop  Auckland,  1 
A.  &  E.  744.) 
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And  this  is  the  case  though  tho  part  which  is  out  of  repair  is  ex-  19.   Proceedings 
pressly  stated  to  be  in  the  parish  indicted,  if  such  part  be  represented      for  not  rc- 
as  part  of  the  road  before  described,  which  appears  not  to  Be  in  the        •pairing. 
parish.     [It.  v.  Oamlingay,  3  T.  R.  513.)     Thus,  where  an  indictment 
against  the  parish  of  G.  stated  that  there  was  a  highway  leading  from  the 
parish  of  H.  towards  and  unto  the  parish  of  G.,  and  that  a  certain  part 
of  the  said  highway,  situate  in  the  said  parish  of  G.,  was  out  of  repair,  it 
was  moved  in  arrest  of  judgment,  that  no  part  of  the  road  as  described 
lay  in  G.  ;  and  the  court  held  the  objection  fatal.     {Ih.) 

An  indictment  charged  that  defendant,  at  the  township  of  W.,  on  a 
highway  there  leading  from  a  highway  leading  from  the  village  of  W. 
towards  C,  to  another  highway  leading  from  the  village  of  W.  towards 
L.,  by  a  wall  there  extending  into  the  said  highway  by  him  erected, 
had  encroached,  &c. ;  it  was  held  that  the  indictment  was  not  uncer- 
tain, and  that  "there"  and  "said "could  be  referred  only  to  the 
highway  first  mentioned.  {R.  v.  Wright,  \  A.  <Sc  E.  434.  And  see  R. 
V.  Gotmtesthorpe,  IB.  &  Ad.  487.) 

Where  a  road  lay  in  two  parishes,  and  no  division  and  allotment  Highway  in  two 
had  been  made,   under  the  34  Geo.  3,  c.  64,  it  was  held,   that    an  P^^^hea. 
indictment  against  one  parish  for  not  repairing  one  side  of  the  road 
ought  to    have    stated,   that   the   parish  was   liable   to    repair  ad 
medium  fllum  vim.      {R.  v.  St.  Pancras,  Feahe,  N.  P.2ld\    6  Wentw. 
409.) 

The  indictment  must  expressly  show  that  the  way  is  out  of  re-  indictment  must 
pair ;  and  an  allegation  that  it  is  narrow  and  muddy  wiU  not  suffice.  out"/rep^r^  '^ 
\Reg.  V.   Stretford,   Inhahitants  of,  2  Ld.   Raym.    1169.     See   Andr, 
234.) 

It  has  been  considered  necessary  to  state  the  extent  of  the  defective 
repair,  by  showing  how  many  feet  in  length  and  in  breadth  of  the 
highway  are  out  of  repair.  {Cro.  Jac.  324;  2  Boll.  Ahr.  80,  81 ;  R.  v. 
All  Saints  and  St.  Mary's,  Inhahitants  of,  Rep.  t.  Hardw.  105  ;  R.  v. 
Hatfield,  Inhabitants  of,  Id.  316 ;  1  Hawh.  c.  76,  s.  88,  ace. ;  R.  v. 
Brooks,  Say,  167 ;  R.  v.  East  Lidford,  Inhabitants  of.  Id.  301 ;  R.  v. 
Smith,  98,  cont.)  But  as  the  reason  assigned  for  its  insertion  is,  that 
the  court  may  be  able  to  judge  with  certainty  of  the  fine  which 
they  ought  to  impose,  and  as  they  do  not  at  present  estimate  the 
sentence  from  the  formal  statement  on  the  record,  it  seems  to  be  the 
better  opinion  that  it  might  be  omitted  (2  Saund.  158,  n.  (7)  ) ;  though 
it  is  as  well  to  introduce  it,  and  the  allegation  need  not  be  proved  pre- 
cisely as  alleged. 

On  an  indictment  for  non-repair  of  a  highway  in  the  ordinary  form,  indictment  for 
a  parish  cannot  be  convicted  for  not  rebuilding  a  sea-wall  washed  "°'  rebuilding  a 
away  by  the  sea,  over  the  top  of  which  the  alleged  way  used  to  pass. 
{R.  V.  Paul,  Inhahitants  of,  2  M.  &  Rob.  308.      See  R.  v.  Bamber,  post, 
p.  1075.) 

Indictment  against  a  Township  or  Class  of  Persons,  not  of  common  right  Form  of  indict- 
hound  to  repair,  or  against  an  Individual.'] — In  such  indictment,  besides  townsh^'or  an 
describing  the  highway  as  above  pointed  out,  the  mode  in  which  individual,  &c. 
the  defendant  became  liable  must  be  stated.      {R.  v.  Great  Broughton, 
Inhabitants  of,  5  Burr.  2700  ;  2  Saund.  158,  n.  (9) ;  and  see  R.  v.  Pen- 
derryn,  2  T.  R.  513;    R.  v.  Bishop  Auckland,  1  A.  &  E.  744;    R.  v. 
Clifton,  b  T.  R.  498.) 

And  it  seems  that  the  consideration  for  the  liability  to  repair  must 
be  stated  in  all  cases  where  the  indictment  is  against  an  individual,  or 
against  another  township  or  parish  than  that  in  which  the  road  is 
situate ;  stating  a  prescription  alone  will  not  be  sufficient ;  except  in 
the  case  of  a  corporation,  sole  or  aggregate,  who  may  be  bound  to  re- 
pair by  prescription  or  usage,  without  consideration.  {R.  v.  St.  Oiles, 
5M.&  Sel.  260.) 

Where  an  indictment  charged  that  the  inhabitants  of  the  townships 
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19.  Proceedings  of  Bondgate  in  Auckland,  Newgate  in  Auckland,  and  the  torough  of 


for  not  re 
pairing. 


Three  townships 
may  be  indicted 
together. 

,  Indictment  of 
extra-parochial 
hamlet. 

Against  indi- 
vidual. 


Auckland,  in  the  parish  of  St.  Andrew  Auckland,  were  immemorially 
liable  to  repair  a  highway  in  the  town  of  Bishop  Auckland,  in  the 
-  parish  of  St.  Andrew  Auckland,  and  no  consideration  was  laid;  the 
indictment  was  held  bad,  in  arrest  of  judgment,  as  not  showing  that 
the  highway  was  within  the  defendants'  district.  [B.  v.  Bishop  Auck- 
land, 1  A.  &  E.  749.) 

If  the  inhabitants  of  a  division  or  part  of  a  parish  are  liable  to 
the  repair  of  roads  within  it,  by  reason  of  their  having  immemo- 
rially done  so  (a),  the  indictment  should  show  that  they  have  from 
time  immemorial  repaired;  it  is  not  enough  to  state,  that  from 
time  immemorial  they  ought  to  repair.  And  unless  the  division  be 
charged  with  the  repair  of  all  roads,  it  seems  a  consideration  for 
the  repair  should  be  stated.  {B.  v.  JEcclesfield,  1  B.  &  Aid.  348  ;  and 
see  B.  V.  Great  BrougMon,  5  Burr.  2700.) 

An  indictment  against  a  township  for  the  non-rej)air  of  a  road, 
charged  the  township  with  a  liability,  by  custom,  to  repair  all  com- 
mon and  public  highways  within  it:  —  Held,  after  verdict  for  the 
Crown,  that  the  custom  so  laid  might  exist;  and  that  it  need  not 
be  confined  to  highway,  "  which,  hut  for  such  custom,  would  he  re- 
jfMirahle  hy  the  parish."  (Bex  v.  Hedge,  2  Q.  B.  128.)  Andjpcr  Cur. — 
"  Undoubtedly  these  words  have  of  late  years  been,  uniformly  intro- 
duced, but  they  are  not  necessary ;  where  they  are  introduced  they 
put  the  township,  prima  facie,  in  the  same  situation  as  a  parish ; 
and,  if  the  defendants  mean  to  assert  that  any  individuals  are  liable 
to  repair  the  road  in  question  rations  tenures,  or  otherwise  (if  it  can 
be),  they  must  plead  that  matter  specially ;  but  where  the  words  are 
omitted,  and  the  defendants  plead  not  guilty,  it  becomes  incumbent 
on  the  prosecutor  to  prove  that  the  township  is  liable  to  repair  all 
roads  within  it,  which  may  be  if  there  be  none  i-epairable  by  indivi- 
duals ;  but,  if  the  defendants  can  show  that  there  are  any  so  repair- 
able, they  will  negative  the  custom  as  being  laid  too  largely.  It 
is  a  question  of  evidence,  and  not  of  pleading ;  and,  in  truth,  the 
words  in  question  were  introduced  within  living  memory  for  the  very 
purpose  of  avoiding  a  failure  which  frequently  happened  by  reason 
of  the  custom  laid  being  larger  than  the  evidence  warranted.  Never- 
theless, the  custom  may  be  as  laid  in  the  present  indictment,  if  no 
roads  in  the  township  are  repairable  by  individuals  other  than  the 
inhabitants  a,t  large. 

Three  townships  may  be  charged  conjointly  in  an  indictment  for 
the  non-repair  of  a  highway.  (B.  v.  Bishop  Auckland,  1  A.  &  E. 
749.) 

As  to  the  mode  of  stating  the  liability  of  an  extra -parochial  hamlet, 
see  B.  V.  Inhahitants  of  Kingsmoor  (2  B.  &  C.  193). 

It  seems  suflcient  to  state  the  UabiHty  of  an  individual  ratione 
tenurcB  terrcB,  without  adding  suce,  because  the  court  wiU  intend 
the  tenure  to  be  such  as  will  make  the  defendant  chargeable.  (2 
Saund.  158,  n.  (9) ;  B.  v.  Fanshaw,  1  Ventr.  331 ;  B.  v.  Corroch,  1 
Stra.  187.) 

But  the  terms  ratione  ienurce  should  be  adhered  to,  and  no  others 
substituted  in  their  room :  stating  the  liability  to  be  by  reason  of 
ownership  and  proprietorship  has  been  held  insufficient  to  excuse  the 
omission.  (B.  v.  Kerrison,  1  M.  &  Sel.  435 ;  Z  M.  &  Sel.  526 :  Styles, 
400;  2  Saund.  158,  5th  ed.) 

If  an  individual  be  bound  to  amend  a  road  by  reason  of  holding 
certain  estates  in  fee-simple,  it  is  sufficient  to  aver,  that  he  is  liable  by 
reason  of  the  tenure  of  his  lands,  without  adding,  "as  he  and  aU 


(a)  See  ante,   p.  996,  when  a  township  or  part  of  a  parish  is  liable  to 
the  repair  of  roads. 
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those  •wto  held  the  said  lands  for  the  time  being,  from  time  whereof  19.   Proceedings 
the  memory  of  m.an  is  not  to  the  contrary,  -were  used  to  do ;  "  for  the      for  not  re- 

iresciiption  is  necessarily  implied  in  the  estate  of  inheritance  which        pairing. 

le  possesses.     {Oo.  Ent.  358 ;  1  Hawh.  c.  76,  s.  8  (a).)     The  indictment  

must  set  forth  where  those  lands  he.  (2  Hale,  181.)  But  where  the 
duty  arises  from  inhabitancy  alone,  it  is  necessary  to  state  the  usage. 
{Keihu.  52;  2  Saund.  158,  n.  (9).)  See  ante,  p.  999,  as  to  the  liability 
to  repair  ratione  tennrce. 

An  indictment  for  the  non-repair  of  a  highway  in  parish  A., 
alleging  the  liability  by  reason  of  the  tenure  of  lands  in  A.,  is  not 
supported  by  proof  of  a  liability  to  repair  a  way  extending  through 
A.  and  other  parishes,  by  reason  of  the  tenure  of  a  farm  made 
up  of  lands  in  A.  and  the  other  parishes.  (B.  v.  Mizcn,  2  Jlf.  ct 
Bob.  382.) 

Where,  on  an  indictment  for  the  non-repair  of  a  highway,  ratione  For  not  repairing 
tenures,  the  jury  found  specially  that  the  original  way  adjoined  the  ™croaoliment  o/ 
sea,  which  had  encroached  upon  and  carried  away  a  portion  of  the  sea. 
land  over  which  the  highway  went,  and  part  of  the  lands  in  respect 
of  the  tenure  of  which  the  liability  to  repair  the  way  attached,  and 
that  the  defendant  had  from  time  to  time  appropriated   other   por- 
tions of  his  land  in  lieu  of  such  parts  as  had  been  washed  away ; 
and  that,  shortly  before  the  period  mentioned  in  the  indictment,  the 
sea  had  made  another  encroachment,  and  swept   away  a  large  por- 
tion of  the  road  altogether,  and  had  left  the  rest  so  narrow  on  the 
brow  of  a  cliff,  as  to  be  impassable : — ^Held,  that  this  finding  did  not 
warrant  a  judgment  for  the  crown.     (iJ.  y.  Bamher,  13  Law  J.,  M.  C. 
13.) 

Appearance  hy  a   Corporation    aggregate."] — A   corporation  aggre- Appearance  by- 
gate,   if  indicted  in   the   court  of  Queen's  Bench,   can   appear  by  agg°/eg^e*'°" 
attorney ;    but  if  they  are  indicted  at  the  assizes,  semble,  that  they 
cannot  appear  there  by  attorney,  but  should  apply  for  a  writ  of  cer- 
tiorari, and  appear  by  attorney  in  the  court  of  Queen's  Bench.     {B.  v. 
Birmingham  and  Gloucester  Bailway  Company,  9  Car.  &  P.  469.) 

Particulars  of  Ways  out  of  Repair  may  he  obtained.'] — If  the  indict-  Particulars  of    _• 
ment  be  so  general  that  it  does  n'ot  convey  suflcient  information  to  ™ys^»'°f^'^^pai'". 
the  defendant  to  enable  him  to  prepare  his  defence,  the  court  will  obtained. 
order  the  prosecutor  to  give  the  defendant  a  particular  of  the  several 
acts  of  nuisance  he  intends  to  prove.     (See  B.  v.  Curwood,  Z  A.  &  E. 
815  ;  ante,  p.  1064,  and  "Nuisance.")     So,  where  the  indictment  de- 
scribes the  highways  generally,  a  particular  of  them  may  in  some 
cases  be  obtained.     {B.  v.  Marquis  of  Downshire,  4  Ad.  &  E.  698  (fe).) 

Plea  in  either  of  the  above  Cases.] — On  an  indictment  against  a. parish  piea  to  Indict- 
for  the  non-repair  of  a  highway,  under  the  plea  of  a  general  issue,  ^^^^-^far^eglect 
not  guilty,  the  parish  may  show  that  it  is  in  repair,  or  that  it  is  not  a  of  tiieir  common 
highway,  or  that  it  does  not  lie  within  the  parish,  or  that  it  is  misde-  law  Uabiuty  to 
scribed ;  but  they  cannot  show,  under  such  plea,  that  other  particular  ^^^'^  ^     .  j  . 
persons  are  liable ;  and  in  order  to  let  them  in  to  do  this,  they  must  reqSsite!"'* 
plead  specially,  showing  how  such  persons  are  liable.     (See  2  Saund. 


(a)  See  Rider  v.  Smith,  (3  T.  R.  &c.,  and  of  two  closes  of  land,  with 

766,)  where  it  was  determined,  that,  the  appurtenances,   contiguous    and 

in  au  action  on  the  case  for  not  re-  next  adjoining  thereto,  is  hound  to 

pairing  a  private  way  leading  through  repau-  the  said  way. 

the  defendant's  close,  it  was  sufficient  (b)  See  form  of  order  for  particulars, 

to  allege  that  the  defendant,  by  j'easOTi  post,  No.  43. 
of  hispossession  of  the  said  close  called 

3  z  2 
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|^igl)ixtags  in  General. 


19.   Proceedings  151  h.  in  notis ;  Id.  259,  n 
for  not  re 
pairing. 


Wten  not. 


Form  of  plea  (a). 


(10) ;  S.  V.  Norwich,  1  Stra.  181 ;  B.  v.  St. 
Andrew's,  1  Mod.  112  ;  ^non.  1  Ventr.  256;  iJ.  v.  /S«.  Giles,  Cambridge, 
5M.&S.  260;  1  Hawk.  c.  76,  s.  9;  B.y.  Eastrington,  5  A.  &  E.  165  ; 
B.  V.  Ileage,  InliaMtantsof,  ante,  p.  1074.) 

And  caro  should  be  taken  that  they  do  so  plead ;  for  if  judgment  be 
given  against  tho  parish,  whether  after  verdict  upon  not  guilty,  or,  it 
seems,  by  default,  the  judgment  will  be  conclusive  evidence  of  the 
liability  of  the  parish  to  repair,  unless  fraud  can  be  shown,  or  the  like. 
{Post,  p.  1078.)  And  in  one  case  {B.  v.  The  Justices  of  Lancashire,  12  East, 
369),  Lord  Ellenborough,  C.  J.,  said,  "When  it  was  known  that 
the  roads  were  repairable  separately  by  the  different  districts  of  the 
parish,  it  was  a  fraud,  in  those  who  undertook  to  defend  the  parish 
against  the  indictment,  not  to  have  put  in  a  special  plea  to  that  pur- 
pose." 

This  rule,  however,  requiring  a  special  plea,  does  not  apply  where 
the  duty  is  transferred  by  a  public  act  of  Parliament,  of  which  all  are 
supposed  to  take  cognizance.  {B.  v.  St.  George's,  3  Camph.  222.  See 
B.  V.  Justices  of  SheffieU,  2  T.  B.  106.) 

It  is  necessaiy,  in  all  cases  where  the  parish  in  which  the  road  is 
situate  throws  the  liability  to  repair  upon  an  individual  or  upon 
another  parish,  &c.,  to  state  in  the  plea  the  consideration  for  such  lia- 
bility ;  merely  stating  a  prescription  will  not  be  sufficient,  except  in 
the  case  of  a  corporation  sole  or  aggregate,  who  may  be  bound  by  a 
prescription  or  usage,  without  consideration  {R.  v.  St.  Giles,  5  M.& 
Sel.  260) ;  and  except  also,  where  the  liability  is  thrown  upon  a  district 
or  township  in  which  the  road  is  situate,  there  an  immemorial  custom 
for  the  district  to  repair  all  the  roads  within  it  (J)  may  be  pleaded,  with- 
out expressly  stating  any  consideration  for  it,  for  the  consideration 
appears  sufficiently  upon  the  face  of  it.  (iJ.  v.  Ecclesfield,  \  B.  &  Aid. 
34« ;  and  B.  v.  InJmhitants  of  W.  B.  of  Yorkshire,  i  B.  &  Aid.  623 ; 
vide  ante,  pp.  1073,  1074.) 

When  the  indictment  alleges  an  immemorial  liability  on  the  defend- 
ants to  repair,  but  does  not  state  that  they  ever  have  repaired,  the  court 
will  allow  the  defendants  to  demur,  with  liberty  to  plead  over  if  they 
fail  upon  the  demurrer.     [Beg.  v.  Tryddyn,  21  L.  J.  M.  C.  188.) 

Where,  to  an  indictment  alleging  that  a  public  highway  within  a 
parish  was  out  of  repair,  and  that  the  parish  ought  to  repair  it,  the 
defendants  pleaded  that  the  highway  lay  in  a  township  within  the 
parish ;  that  the  inhabitants  of  the  township  had  been  accustomed, 
and  ought  to  repair  all  public  highways  within  it,  which  otherwise 
luoidd  he  repairable  by  the  parish  at  large  ;  that  the  parishioners  never 
had  repaired  the  said  highway;  and  that  by  reason  of  the  premises, 
the  township  ought  to  repair,  and  the  parish  ought  not  to  be  charged ; 


(a)  See  form  of  plea  of  general 
issue  bj  parish,  post,  No,  44— of  plea 
that  a  particular  division  of  the 
parish  is  bound  to  repair,  2">st,  No. 
45 — of  plea  that  others,  ratione  te- 
jiuvEc,  arc  bound  to  repair,  2^ost,  No. 
47. 

(6)  To  an  indictment  against  a 
parish  for  non-repair  of  a  liighwaj', 
the  plea  was,  that  the  parish  consisted 
of  five  townships,  each  of  which,  from 
time  whereof,  &c.,  hjtd  repaired  all 
the  highwaj-s  within  their  own  re- 
spective township,  which  would  have 
been  otherwise  repairable  by  the  pa- 
rish at  large ;  that  the  highway  in 
question  was  in  the  township  of  A., 


which  ought  to  have  repaired  the 
same.  The  replication  denied  the 
custom.  The  highway  in  question, 
which  was  in  the  township  of  A.,  was 
a  new  road,  made  in  1804,  and  there 
was  no  direct  evidence  of  any  high- 
way in  A.  prior  to  that  time,  nor  was 
any  repair  .shown  by  A. ,  except  upon 
that  road.  It  was  proved  that  the 
four  other  townships  had  separately 
repaired  their  own  highways  : — Jleld, 
that  it  was  not  necessaiy,  in  support 
of  the  plea,  to  prove  affirmatively  the 
existence  of  any  ancient  highway  in 
the  township  of  A.  {Seg.  v.  Bamolds- 
vHck,  12  L.  J.  M.  a  ii.—Q.B.) 
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to  which  the  prosecutors  replied,  traversing  the  custom  for  the  town-  19.   Proceedings 
ship  to  repair  all  pubUc  highways  within,  it  which  would  otherwise,      for  not  re- 
&o,,_and  there  was  a  verdict  for  the  defendants;  the  court  arrested        pairing. 

the  judgment,  because  the  plea  did  not  aver  that  the  highway  was  one 

which,  but  for  the  custom,  would  be  repairable  by  the  parish  at  large, 
and  so  did  not  show  what  party,  other  than  the  defendants,  was  liable 
to  repair ;  but  refused  to  give  judgment  for  the  crown  non  obstante 
veredicto,  {B.  v.  Eastrington,  a  A.&  E.  765.  See  R.  v.  Eeage,  2  Q  .B. 
128.) 

If  the  inhabitants  of  a  parish  plead  that  several  included  townships 
are  bound  by  prescription  to  repair  the  highways  within  them,  and  that 
part  of  the  highway  in  question  is  within  one  of  those  townships,  and 
the  residue  within  the  other,  the  plea  must  specify  how  much  lies 
within  one,  and  how  much  lies  within  the  other.  (iJ.  v.  Bridekirk,  11 
East,  304.) 

Where  a  parish  is  indicted  for  not  repairing  a  highway  which  they 
are  bound  of  common  right  to  preserve,  they  ought  not  to  traverse 
their  own  obligation  to  repair,  but  merely  show  the  liability  to  be 
thrown  on  others ;  for  it  is  in  this  case  a  traverse  of  a  matter  of  law, 
and  as  such,  though  often  inserted,  is  demurrable,  and  should  always 
be  omitted.  (1  Sound.  23,  n.  (5) ;  2  Saund.  159,  n.  (10) ;  aed  vide  E.  v. 
Ecclesfield,  Inhabitants  of,  \  B.  &  Aid.  348.) 

Where  the  defendants  are  charged  as  bound  to  repair  from  custom.  Pica,  where  de- 
prescription,  or  tenure,  they  may,  under  the  general  issue,  negative  the  f™dants  charged 
dut3r  thus  alleged,  and  throw  the  burthen  on  the  parish,  or  even  on  a  8w-iptiou™&c'.'^°" 
particular  individual  or  district.     {Comb.  396;  B.  y.  Norwici  Inhabs. 
Givitatis,  1  Stra.  181—183  ;  2  Saund.  159  b.,  n.  (10);  B.y.  Scarisbrich, 
Inhabitants  of,  6  A.  &  E.  509.)    And  the  reason  of  this  distinction  is, 
that  the  prosecutor  must,  in  order  to  support  his  charge,  prove  the  de- 
fendants to  be  thus  chargeable ;  and  therefore  they  are  at  liberty  to 
disprove  it  by  opposite  evidence.     [B.  v.  City  of  Harwich,  2  Saund. 

158,  n.  (10) ). 

Where  a  special  plea  is  unnecessary,  and  the  whole  defence  might 
be  given  in  evidence  under  the  general  issue,  if  the  defendant  will 
unnecessarily  plead  specially  that  he  is  not  bound  to  amend,  he  must 
go  further,  and  state  in  whom  the  duty  exists.  {B.  v.  Yarton,  1  Sid. 
140.  See  ante,  p.  1076.)  And  it  will  be  necessary  to  traverse  the 
obligation  which  the  indictment  alleges.     {B.  v.  Stoughtoii,  2  Saund. 

159,  n.  (10).) 

An  objection  that  the  description  of  a  highway  in  an  indictment  for  Plea  in  abatement 
the  non-repair  of  it  is  too  iudefinite,  as  being  equally  applicable  to  ^^oient^™-""' 
several  highways,  should,  according  to  a  nisi  prius  decision,  be  taken  scribed. 
by  plea  in  abatement ;  and  the  description  given,  if  true  in  fact,  can- 
not be  objected  to  at  the  trial  under  the  plea  of  the  general  issue.     (iJ. 
V.  Hammersmith,  1  Stark.  C.  N.  P.  357.     See  ante,  p.  1072.) 

To  an  indictment  against  the  inhabitants  of  the  parish  of  A.  for 
the  non-repair  of  a  highway,  the  defendants  pleaded  that  from  time 
immemorial  the  inhabitants  of  the  parish  G.,  in  consideration  of 
levying  and  receiving  rates  on  certain  lands  in  the  parish  of  A. 
adjoining  the  highway,  have  repaired  and  ought  to  repair  the  high- 
way; to  which  there  was  a  replication  that  the  said  agreement 
had  been  determined  by  notice.  On  demurrer  to  the  replication: 
— Held,  that  the  prosecutors  were  entitled  to  judgment,  for  that 
the  consideration  was  insufficient  to  support  the  alleged  liability  of 
G.,  as  neither  could  the  consideration  be  enforced,  nor  could  it  be  im- 
memorial, for  it  must  have  arisen  since  the  statutes  creating  the 
power  to  levy  rates.  That  the  alleged  liability,  therefore,  amounted  to 
no  more  than  an  arrangement  between  the  two  parishes,  which  could 
be  put  an  end  to  at  any  time. 

Quaere,  whether  in  point  of  law,  a  parish  coTild  be  bound  by  pre- 
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19.   Proceedings 
for  not  re- 
pairing. 

Staying  proceed- 
ings. 


scription  to  repair  Hghways  in  another  parish. 
FoMlle,L.R.  IQ.B.  213.) 


[The  Queen  v.  Asliby 


How  far  former 
acquittal  or  con- 
viction evidence. 


Staying  Proceedings.'] — In  E.  v.  Lincomhe  (2  Chit.  Rep.  214),  it  was 
decided,  that  the  defendant  cannot  quash  the  indictment  on  an 
affidavit  that  the  way  is  in  repair,  but  that  he  ought  to  plead  guilty, 
and  pay  a  fine.  And  see  R.  v.  Wingfield,  1  Wm.  Blackstone,  Rep.  602 ; 
R.  Y.  Cheshunt,  Id.  295.  As  to  the  judgment  and  punishment,  see 
post,  p.  1079. 

Bvidenoo.  Evidence.] — On  an  indictment  against  a  parish,  it  must  be  shown 

that  the  highway  is  a  pubhc  one,  and  also  its  situation,  and  the 
want  of  repair,  as  stated  in  the  indictment.  If  the  parish,  by  spe- 
cial plea,  throw  the  burthen  of  repair  on  some  other  persons, 
then  they  must  support  that  plea  by  evidence  of  the  facts  stated 
therein  as  to  the  liability.  The  evidence,  pro  et  con.  for  these  pur- 
poses will  be  found  collected  under  the  points  noticed  in  the  preceding 
sections. 

An  acquittal  upon  a  former  indictment,  for  not  repairing  a  highway 
is  not  conclusive  evidence,  even  it  be  any  evidence,  to  discharge  the 
defendant ;  it  concludes  nothing  as  to  the  general  liability,  but  only 
shows  that  the  defendant  was  not  liable  at  the  particular  time  laid  in 
the  former  indictment.  But  yet  it  has  been  considered  to  be  such 
evidence,  that  upon  the  acquittal  of  the  inhabitants  of  a  parish,  the 
court  has  suspended  the  judgment,  in  oi-der  that  the  case  might  again, 
be  tried  without  any  prejudice  from  the  former  verdict.  (-B.  v.  The  In- 
hahitants  of  Wandsworth,  1  B.  &  Ald.QZ.)  And  Lox'd  Ellenhoroiigh  said, 
that  to  maintain  the  verdict  would  be  to  send  the  parties  to  a  second 
trial,  with  a  mill-stone  about  their  necks,  the  weight  of  which  it  would 
be  impossible  to  resist.  (See  also,  R.  v.  Burbon,  5  M.  &  8el.  322, 
post,  p.  1085.)  But  it  seems  that  a  conviction  in  such  a  case  is  conclu- 
sive as  to  the  liability,  unless  fraud  can  be  shown,  and  fraud  is  put  by 
way  of  example.  (See  R.  v.  St.  Pancras,  Peahens  C.  N.  P.  219 ;  R.  v. 
Wandsworth,  Inhabitants  of,  1  B.  &  Aid.  63  ;  R.  v.  Whitney,  1  C.  &  P. 
208;  2  Saund.  159  a,  n.  (10) ;  Reg.  v.  Blahemore,  21  L.  J.  M.  0.  60  ; 
and  Reg.  v.  Ilaughton,  21  L.  J.  M.  0.  89.)  As  against  the  parish  at 
large,  the  judgment  is  not  conclusive,  if  the  defence  was  conducted  by 
the  inhabitants  of  a  particular  district,  in  which  the  indicted  road  lay, 
without  any  notice  to  the  rest  of  the  parish.  {R.  v.  Townsend,  Dougl. 
421;  R.  V.  Lancaster,  2  Saund.  159,  n.;  R.  v.  Eardisland,  2  Gamph. 
494.)  Audit  is  very  questionable  whether  a, judgment  by  default,  upon 
an  indictment  for  the  non-repair  of  a  highway,  is  at  all  conclusive 
evidence  against  the  parish  of  their  liability.  (See  jB.  y.  Inhabitants 
of  Whitney,  S  A.  &  E.  69.) 

Reputation.  On  an  indictment  against  the  inhabitants  of  a  township  for  not  re- 

pairing a  highway,  evidence  of  reputation  was  oflFered  by  the  defen- 
dants, that  the  occupiers  of  a  certain  close  had  used  to  repair  the 
road;  but  Lord  Kenyon,  C.  J.,  would  not  receive  such  evidence.  He 
said,  that,  in  an  indictment  against  the  public,  traditional  evidence 
1.9  admissible ;  but  not  where  the  public  are  shifting  off  the  burthen 
upon  an  individual ;  for,  perhaps,  the  tradition  may  be  manufactured 
by  those  who  want  to  get  rid  of  the  burthen.  {R.  \.  Wheaton  Astern, 
Staff.  Summ.  Ass.  1797 ;  R.  v.  AiTtrobus,  2  A.  db  E.  794 ;  R.  v.  Waver- 
tree,  2  M.  &  Rob.  353,  ante.)  See  further  as  to  evidence  by  reputation, 
tit.  "  Evidence." 

Award.  Upon  an  indictment  for  the  non-repair  of  a  road  rations  tenurce,  it 

was  held,  that  an  award  made  under  a  submission  by  a  former  tenant 
of  the  premises  could  neither  be  received  as  an  adjudication,  the  tenant 
having  no  authority  to  bind  the  rights  of  his  landlord,  nor  as  evidence 
of  reputation,  it  having  been  made  post  litem  motam.  (R.  v.  Cotton,  3 
Campb.  444.) 
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View.} — It  may  sometimes  be  desirable  on  the  part  either  of  the  pro-  19.    Proceeding 
seoTitor  or  defendant,  that  the  jury  should  have  a  view  of  the  place      for  not  re- 
indicted.     This  cannot,  it  seems,  be  granted  by  the  judges  at  the        pairing. 

assizes  (1  8ess.  Cas.  180 ;  2  -Barnard,  214  ;  3  Ghit.  0.  L.  574) ;  but  may  -^ '—^ 

be  obtained  by  removing  the  proceedings  into  the  Queen's  Bench  by  ^'^w- 
certiorari,  which  wiU,  on  proper  affidavits,  be  granted.     (See  3   Ghit. 
0.  L.  574} ;  ante,  tit.  "  Geriiorari." 

Costs  of  Special  Jury.} — The  judge  before  whom  the  indictment  is  Costs  of  special 
tried  has  power   to    certify  for  the  costs  of  a  special  jury,  under  i^'i- 
s.  34  of  6  Geo.  4,  c.  50.     (B.  v.  Pembridge,  Inliahitants  of,  Jurist,  1037, 
Q.B.) 

Certiorari.'] — ^As  to  the  removal  of  the  indictment  by  certiorari,  see  Certiorari, 
the  5  &  6  Will.  4,  c.  50,  s.  95,  ante,  p.  1070,  and  the  observations  and 
other  enactments,  under  tit.  "  Certiorari." 

A  prosecutor  removing  an  indictment  by  certiorari,  pursuant  to 
16  &  17  Vict.  c.  30,  cannot  be  made  liable  for  costs  in  case  the  de- 
fendants obtain  the  verdict,  unless  he  enters  into  a  recognizance 
pursuant  to  s.  5,  and  if  he  does  not  enter  into  such  a  recogni- 
zance, the  certiorari  maybe  disregarded.  {Heg.  v.  East  Stohe,  13  W.  M. 
737.) 

Judgment  and  Punishment.'] — The  judgment  and  punishment  usually  Judgment  and 
are,  that  the  defendants  pay  a  fine,  and  repair  the  highway.    {Bro.  pui'stment. 
Ahr.  "  Nuisance,"  i9  \  R.  v.  Stead,  8   T.  iJ.  142— 3;  1  Hawh.  c.  75,  s. 
15.     See  Bussell  mi  Crimes,  371.) 

Sometimes  the  court  will  suspend  the  judgment.  (See  post, 
"  Judgment.") 

In  one  case  the  court  refused  to  make  a  rule  absolute  for  a  fine  for 
non-repair  of  a  road  in  the  winter  months,  but  enlarged  the  rule  till 
Easter  term.    {R.  v.  Inhabitants  of  Walton,  4  Jurist,  195.) 

If  a  justice  of  the  peace  grant  a  certificate,  and  it  appear  by  affi- 
davit (a)  that  the  road  is  in  good  condition,  and  likely  to  continue  so, 
the  court  will  merely  assess  a  small  fine,  as  6.9.  8d.,  or  13s.  4:d.  {R. 
V.  Incledon,  13  East,  164 ;  B.  v.  Lou</hton,  Inhabitants  of,  3  Smith,  575  ; 
R.  V.  Mawbey,  6  T.B.  6,35.)  Andtheywill  do  so  if  the  certificate  state 
that  the  way  has  since  been  diverted  by  the  order  of  2  justices,  and 
that  so  much  of  the  old  way  as  is  retained  is  in  repair.  [JR.  v.  Incledon, 
13  East,  166—7.) 

At  some  sessions  the  practice  is  not  to  discharge  the  inhabitants 
from  the  indictment,  upon  the  justice's  certificate  that  it  is  in  repair, 
and  likely  to  remain  so,  tiU  the  road  has  undergone  a  winter's  wear ; 
and  Coleridge,  J.,  has  acted  upon  this  principle  in  the  Queen's  Bench, 
in  the  case  of  an  indictment  of  this  kind  removed  there  by  certiorari. 
[B.  V.  Wiiney,  Inhabitants  of,  5  Doivl.  P.  C.  728.) 

Where  an  individual  indicted  for  not  repairing,  when  bound  to  do 
so  ratione  fenurce,  applies  to  the  court  to  submit  to  a  small  fine, 
on  a  certificate  that  the  road  is  put  in  good  repair,  which  is  refused, 
and  afterwards,  on  the  trial,  it  appears  that  the  repair  has  been 
actually  efiected  between  tEe  former  request  and  the  trial,  the  court 
will  refuse  to  set  a  nominal  fine,  unless  the  costs  of  the  prosecutor  ar?' 
paid  subsequent  to  the  former  application.  {B.  v.  Wingfield,  1  Wm. 
Block.  B.  602.) 

In  Reg.  v.  Cluworth  (6  Mod.  163),  the  defendants  were  indicted  for 
not  repairing  a  common  footway,  and  confessed  it,  and  submitted  to  a 
fine  ;  et  per  Curiam — "  The  matter  is  not  at  an  end  by  the  defendants 

(a)  The  court,  it  would  seem,  would  But  it  is  better  that  there  should  also 
act  upon  the  justice's  certificate  alone.       be  an  affidavit.     See  Form,  No.  56. 
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being  fined,  but  writs  of  distringas  shall  be  awarded  in  infiniturn,  tUl 
we  are  certified  the  way  is  repaired.  But  if  the  party  indicted  neglect 
to  put  the  way  into  proper  repair,  after  having  been  once  fined,  no 
■  second  fine  can  be  imposed  on  him  upon  the  same  proceeding,  but  a 
fresh  indictment  must  be  brought."  {B.  v.  Machynlleth,  4:B.&  Aid.  469 ; 
B.  Y.  Old  Malton,  Id.,  n.) 

Applicatimi  and  levying  of  Fines.^ — By  5  &  6  Will.  4,  c.  50,  s.  96, 
no  fine,  issue,  penalty,  or  forfeiture  for  not  repairing  the  highway,  or 
not  appearing  to  any  indictment  for  not  repairing  the  same,  shall 
hereafter  be  returned  into  the  court  of  Exchequer  or  other  court,  but 
shall  be  levied  by  and  paid  into  the  hands  of  such  person  residing  in  or 
near  the  parish  where  the  road  shall  lie,  as  the  justices  or  court  im- 
posing such  fines,  issues,  penalties,  or  forfeitures  shall  order  and 
direct,  to  be  applied  towards  the  repair  and  amendment  of  such  high- 
way ;  and  the  person  so  ordered  to  receive  such  fine  shall  and  is 
hereby  required  to  receive,  apply,  and  account  for  the  same  according 
to  the  direction  of  such  justices  or  court,  or  in  default  thereof  shall 
forfeit  double  the  sum  received;  and  if  any  fine,  issue,  penalty,  or 
forfeiture  to  be  imposed  for  not  repairing  the  highway,  or  not  appearing 
as  aforesaid,  shall  hereafter  be  levied  on  any  inhabitant  of  such  parish, 
township,  or  place,  then  such  inhabitant  shall  and  may  make  his  com- 
plaint to  the  justices  at  a  special  sessions  for  the  highways ;  and  the 
said  justices  are  hereby  empowered  and  authorised,  by  warrant  under 
their  hands,  to  make  an  order  on  the  surveyor  of  the  parish  for  pay- 
ment of  the  same  out  of  the  money  receivable  by  him.  for  the  high- 
way rate,  and  shall,  within  2  months  next  after  service  of  the 
said  order  on  him,  pay  unto  such  inhabitant  the  money  therein 
mentioned. 

Where  a  party  had  been  indicted,  and  ordered  to  pay  a  fine, 
for  not  repairing  a  highway,  but,  before  payment  of  such  fine, 
effectually  repaired  the  highway,  the  court  held,  that  he  was  entitled 
to  a  stay  of  proceedings  on  the  order,  and  that  the  prosecutors 
could  not  claim  the  fine  upoli  behalf  of  third  parties  for  repairs 
done  before  the  indictment  was  preferred,  {B.  v.  Barnard  Castle,  7 
Jurist,  799.) 

See  ante,  p.  1067,  n.  (c),  as  to  the  penalty  imposed  upon  a  surveyor 
of  the  highways  for  not  repairing  a  road  under  the  94th  section  of 
the  above  act,  coming  out  of  the  highway  rate  under  the  above  96th 
section. 

A  road  found  to  be  a  highway  must  be  repaired  by  the  parish, 
although  it  may  be  but  little  used,  and  may  never  have  been  repaired 
with  hard  materials,  and  although  it  passes  into  another  parish  which 
desires  it  to  be  a  highway.  The  court  wiU  not  prescribe  any  par- 
ticular mode  of  repair,  but  will  impose  a  fine  equal  to  the  amount 
necessary  to  put  the  road  into  a  substantial  state  of  repair.  (Seq.  v. 
Claxhy,  24  L.  J.  Q.  B.  223.) 

This  provision  is  nearly  similar  to  that  contained  in  the  repealed  act, 
13  Geo.  3,  o.  78,  s.  47. 

It  was  held,  that  an  application  under  the  repealed  s.  47,  in  the  13 
Geo.  3,  c.  78,  for  a  rate  to  reimburse  the.  inhabitants  of  a  parish  on 
whom  a  fine  for  the  non-repair  of  a  highway  has  been  levied,  ought  to 
be  made  in  a  reasonable  time  after  such  levy,  so  that  it  may  be  prior 
to  any  material  change  of  the  inhabitants.  And  in  one  case,  the  court 
of  King's  Bench  refused  a  mandamus  to  make  any  rate  for  reimburse- 
ment under  that  clause,  after  the  lapse  of  8  years  from  the  levy.  {B. 
v.  Justices  of  Lancashire,  12  East,  366.) 

In  a  case  decided  under  the  repealed  act  13  Geo.  3,  c.  78,  where  a 
parish,  consisting  of  2  districts  which  were  bound  to  repair  separately, 
having  been  convicted  for  not  repairing  a  road  in  one  of  the  districts, 
the  other   district  not  having  had   notice  of  the   indictment,  the 
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court  considered  it  as  substantially  the  conviction  of  the  one  district ;  19.   Proceedings 
and  a  fine  having  been  levied  on  an  inhabitant  of  the  other,  they      for  iwt  re- 
granted  a  special  mandamus  for  a  rate  to  be  levied  on  the  district       pairing. 

bound  to  repair  the  indicted  part  of  the  road.     (iJ.  v.  Townshend,  2 

Dougl.  420.) 

By  stat.  3  Geo.  4,  c.  126,  s.  110,  when  the  inhabitants  of  any  Apportionment  of 
parish,  township,  or  place,  shall  be  indicted  or  presented  for  not  re-  fo"°non-rcpairo™' 
pairing  any  highway,  being  turnpike  road,  and  the  court  before  whom  turnpike  road. 
such  indictment  or  presentment  shall  be  preferred,  shall  impose  a  fine 
for  the  repair  of  such  road,  such  fine  shall  be  apportioned,  together 
with  the  costs  and  charges  attending  the  same,  between  the  inhabi- 
tants of  such  parish,  township,  or  place,  and  the  trustees  or  commis- 
sioners of  such  turnpike  road,  in  such  manner  as  to  the  said  court, 
upon  consideration  of  the  circumstances  of  the  case,  shall  seem  just. 
And  it  shall  and  may  be  lawful  for  such  court  to  order  the  treasurer  of 
such  turnpike  road  to  pay  the  sum  so  proportioned  for  such  turnpike 
road  out  of  the  money  then  in  his  hands,  or  next  to  be  received  by 
him,  in  case  it  shall  appear  to  such  court,  from  the  circumstances  of 
such  turnpike  debts  and  revenues,  that  the  same  may  be  paid  without 
endangering  the  securities  of  the  creditors,  who  have  advanced  their 
money  upon  the  credit  of  the  tolls  to  be  raised  thereupon,  which  order 
shall  be  binding  upon  such  treasurer,  and  he  is  hereby  authorised  and 
required  to  obey  the  same. 

The  court  which  imposes  the  fine  has  the  power,  it  seems,  under 
this  statute,  to  apportion  it  between  the  parish  and  the  trust ;  so  that 
where  an  indictment  was  originally  preferred  at  the  assizes,  and  after- 
wards removed  into  the  court  of  King's  Bench  by  certiorari,  it  was 
held,  that  the  court  of  Eing's  Bench  might  apportion  the  fine.  [R. 
V.  Upper  Papwortli,  2  East,  413.  And  see  B.  v.  Femhridge,  Inhabs.  of, 
6  Jurist,  1037.) 

Costs  of  Prosecution  of  Indictment  for  not  repairing.] — We  have  seen.  Costs  of  prose- 
{ante,  p.  1070,)  that  the  95th  sect,  of  the  5  &  6  Will.  4,  c.  50,  enacts  that  ^f '""^^j'J'^f  ttie 
the  judge  of  assize,  or  justices  at  sessions,  before  whom  the  indictment  highway'rate. 
is  tried,  is  to  direct  that  the  costs  of  the  prosecution  are  to  be  paid  out 
of  the  highway  rate,  in  cases  where  magistrates  direct  the  prosecution. 

A  prosecutor  had  obtained  a  summons  under  the  94th  section  of  the 
above  act,  calling  upon  the  parish  surveyors  to  show  cause  why  a 
highway  should  not  be  repaired.  The  surveyors  denied  the  liability 
of  the  parish  to  repair,  and  the  magistrates  (under  the  94th  section) 
ordered  an  indictment  against  the  inhabitants  of  the  parish,  which  was 
preferred,  and  was  tried  as  a  traverse  on  the  Crown  side  of  the  assizes, 
and  the  defendants  found  guilty: — -Held,  that  the  prosecutor  was 
entitled  to  an  order,  under  the  above  95th  section,  to  have  his  costs 
paid  out  of  the  highway  rate,  and  that  the  statute  as  to  this  was  im- 
perative, and  left  no  discretion  whatever  in  the  judge.  [Beg.  v.  Tark- 
hiU,  Inhabs.  of,  9  Car.  &  P.  218.) 

So  also  where  the  defendants  plead,  and  the  jury  find  as  a  fact,  that 
another  person  is  liable  to  repair  ratione  tenuroe,  and  this  although 
the  surveyor  at  the  special  sessions  for  the  highways  simply  denied 
the  liability  of  the  parish.  (21  L.  J.  M.  C.  195;  Beg.  v.  Justices  of 
Surrey.) 

At  the  March  assizes,  1842,  an  indictment  was  tried  at  the  assizes 
against  the  inhabitants  of  a  parish,  who  were  found  guilty,  and  an 
order  made,  upon  application  to  the  judge,  for  the  costs  of  the  prose- 
cution in  the  following  words:  "It  is  ordered,  &c.,  that  the  costs  of 
this  prosecution  be  paid  out  of  the  rate  made  and  levied,  or  to  be  made 
and  levied,  in  pursuance  of  the  5  &  6  Will.  4,  c.  50,  in  the  said  parish 
of,"  &c. — Signed  by  the  judge.  The  amount  of  the  costs  was  not  ascer- 
tained during  the  assizes.  At  subsequent  assizes  for  the  same  county, 
application  was  made  to  different  judges  to  ascertain  the  amount,  and 
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19.   Proceedings  OTiev  the  ■pa,ynient;  an  application  was  also  made  at  chambers  to  the 

for  not  re-      judge  wlio  tried  the  indictment,  but  they  declined  to  do  so;  and  at  the 

pairing.        summer  assizes  in  1843,  (judgment  having  been  respited  from  time  to 

'time,)  the  judge  then  presiding,  upon  proof  that  the  road  had  been 

well  repaired,  passed  a  nominal  fine  upon  the  defendants,  and  discharged 

their  recognizances  to  appear  for  judgment.     In  Hilary  Term,  1844,  a 

rule  nisi  was  obtained  for  a  writ  of  mandamus  to  the  surveyor  of  the 

highways  of  that  parish,  commanding  him  to  pay  to  the  jjrosecutor  the 

costs  of  the  prosecution  of  the  indictment,  not  mentioning  any  sum. 

The  court  refused  to  interfere,  and  discharged  the  rule.     {Beg.  on  pros. 

of  Bulloch  Y.  Glwrh,  13  L.  J.  M.  C.  91.) 

But  where  magistrates,  imder  s.  94,  ordered  an  indictment  against 
the  inhabitants  of  the  parish,  which  was  found  and  removed  by  cer- 
tiorari ;  and  on  the  trial  of  it,  the  defendants  were  acquitted,  on  the 
ground  that  it  was  not  a  highway,  and  the  prosecutor  applied  for  costs ; 
it  was  objected,  that  this  provision  as  to  costs  only  applied  where  the 
existence  of  a  highway  was  not  disputed,  and  also  that  it  did  not  apply 
when  the  indictment  was  removed  by  certiorari.  The  judge  refused 
the  order.  (Beg.  v.  OhedwortJi,  Inhahs.  of,  9  Gar.  &  P.  285 ;  and  see 
B.  V.  Paul,  Inhahs.  of,  2  M.  &  Boh.  307.) 

And  where  the  defendants  are  acquitted  on  the  ground  of  there  being 
no  highway,  the  court  is  not  bound  to  award  costs  under  this  section. 
[Beg.  V.  Paul,  Inhabitants  of,  2  31.  &  Boh.  308  ;  Beg.  v.  Challicombe,  Id. 
311  n. ;  B.  v.  Ohedworth,  Inhabitants  of,  9  0.  &  P.  285.) 

By  5  &  6  Will.  4,  c.  50,  s.  98,  it  shall  and  may  be  lawful  for  the 
court  before  whom  any  indictment  shall  be  preferred  for  not  repairing 
highways,  to  award  costs  to  the  prosecutor,  to  be  paid  by  the  person 
so  indicted,  if  it  shall  appear  to  the  said  court  that  the  defence  made 
to  such  indictment  was  frivolous  or  vexatious. 

Upon  the  trial  of  an  indictment  for  not  repairing  a  highway,  re- 
moved by  certiorari,  the  judge  at  nisi  prius  has  power  to  certify  under 
this  section.  [B.  v.  Inhabitants  of  Pembridge,  6  Jur.  1037,  overruling 
B.  V.  Preston,  2  M.  &  Bob.  137.)  And  see  B.  v.  Preston  (7  Dowl.  593) ;  ■ 
where  Williams,  J.,  held,  that,  where  an  indictment  has  been  preferred 
at  the  quarter  sessions,  and  removed  by  certiorari  into  the  Queen's 
Bench,  that  court  has  power,  under  the  above  98th  section  to  award  to 
the  prosecutor  costs  incurred  previous  to  the  removal  of  the  indict- 
ment, if  the  defence  has  been  frivolous  or  vexatious,  in  the  opinion  of 
the  judge  trying  the  cause.  And  per  Penman,  0.  J.,  in  B.  v.  Pemh-idge, 
supra,  "  The  question  is,  whether  the  words  '  the  court  before  whom 
the  indictment  shall  be  preferred,'  may  mean  the  court  where  the  in- 
dictment was  tried.  The  word  '  preferred '  is  more  general  than  the 
word  '  tried '  in  the  95th  section,  and  may  admit  of  several  dififerent 
meanings,  applicable  to  different  stages  of  the  prosecution.  In  B.  v. 
Upper  Papworth,  (2  PJast,  413,)  it  was  expressly  held,  that  the  court 
before  whom  the  indictment  was  tried,  was  a  court  within  the  words 
'  before  whom  such  indictment  shall  be  preferred.'  That  is  a  direct 
authority,  and  is  all  that  can  be  required  to  guide  our  decision.  If, 
indeed,  this  is  not  the  true  construction  of  the  clause,  the  enactment 
would  be  one  of  extraordinary  imbecility,  because,  in  the  great 
majority  of  cases,  it  would  be  inoperative."  This  decision  is  not  incon- 
sistent with  B.  V.  Bichards,  (8  B.  &  C.  420,)  which  was  on  a  different 
statute. 

This  question  has  recently  been  again  before  the  courts.  In  B.  v. 
Eardisland,  3  E.  &  i?._960,  an  indictment  for  the  non-repair  of  a  high- 
way found  at_  the  assizes  was  removed  by  certiorari  into  the  Queen's 
Bench  at  the  instance  of  the  prosecutor,  and  tried  at  nisi  prius,  when 
a  verdict  was  found  for  the  crown.  The  judge  who  tried  the  cause 
endorsed  upon  the  record,  "  That  the  costs  of  this  prosecution  be  paid 
out  of  the  rate  made  and  levied  in  the  parish  of  Eardisland  pursuant 
to  6  &  6  Will.  4,  c.  50."    It  was  objected,  on  application  for  a  rule  to 
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show  cause  why  the  order  of  the  judge,  and  a  side  bar  rule  to  tax  the  19-  Proceedings 
costs,  should  not  be  set  aside,  that  the  order  was  bad : — ^Ist,  Because  /"''  "■"*  '''"■ 
s.  95  of  5  &  6  Will.  4,  c.  50,  only  authorised  defendants  to  remove  by  pairing. 
certiorari  ;  2ndly,  That  the  order  ought  to  have  named  the  amount  of 
costs.  On  the  first  point  the  rule  was  refused ;  on  the  second  point 
the  rule  after  argument  was  discharged.  The  court  held  that  upon  a 
fair  interpretation  of  the  act,  the  judge  at  nisi  prius,  when  the  indict- 
ment was  tried  before  him,  was  to  make  an  order,  which  order  was  to 
be  carried  into  eilect  by  the  officer  of  the  court  of  Queen's  Bench, 
ascertaining  the  amount  of  costs  down  to  the  time  at  which  the  last 
costs  were  incurred.  Orompton,  J.,  however,  being  of  opinion  that 
though  the  judges'  order  might  be  right,  yet  the  court  of  Queen's 
Bench  had  nothing  to  do  with  the  mode  of  obtaining  the  costs.  This 
case  came  under  consideration  in  JR.  v.  Ipstones,  L.  R.  2  Q.  B.  216, 
when  it  was  distinctly  overruled  by  the  court.  OocJcburn,  0.  J.,  Mack- 
hum,  Mellor,  and  Lush,  JJs.,  deciding  that  s.  95  of  5  &  6  Will.  4,  c.  50, 
imposes  the  duty  of  awarding  costs  to  be  paid  out  of  the  highway  rate 
on  the  judge  of  assize  or  the  justices  at  sessions,  as  the  case  may  be, 
before  whom  the  indictment  is  tried.  But  when  the  indictment  has 
been  removed  by  certiorari,  it  is  subject  to  all  the  incidents  which 
attach  to  its  removal,  one  of  which  is  that  the  judge  who  tries  the 
issue  is  not  a  judge  of  assize  but  a  judge  of  nisi  prius,  and  under  this 
section  a  judge  sitting  at  nisi  prius,  trying  an  indictment  for  the  non- 
repair of  a  road  which  has  been  removed  by  certiorari  has  no  power  to 
order  the  costs  to  be  paid  out  of  the  highway  rate. 

The  defendant  is  not  mentioned  in  the  act  at  aU,  and  therefore  he 
has  no  remedy  in  case  of  a  frivolous  or  vexatious  prosecution.  (iJ.  v. 
Inhabitants  of  Preston,  1  Dowl.  593,  per  Coleridge,  J.)  But  see  2  East, 
413,  and  Reg.  v.  Pembridge  (2  (?.  &  D.  5). 

Where  an  indictment  for  not  repairing  a  highway  has  been  removed 
by  certiorari,  and  the  judge,  under  the  above  98th  section,  has  at  the 
trial  awarded  costs  to  the  prosecutor,  which  have  been  allowed  by  a 
rule  of  court,  the  court  will,  notwithstanding  sect.  103  of  5  &  6  WiU.  4, 
c.  50,  enforce  obedience  to  the  rule  by  attachment.  It  is  not  neces- 
sary that  the  affidavit  of  his  attorney  should  state  that  hei  was  em- 
powered to  make  the  demand  for  costs.  {B.  v.  Pembridge,  Inhabitants 
of,  7  Jurist,  553.) 

Where  the  defendants  plead  guilty  to  an  indictment  for  non-repair 
of  a  highway,  the  presiding  judge  may,  under  s.  95,  direct  the  costs  of 
the  prosecution  to  be  paid  out  of  the  highway  rates  of  the  parish 
{Reg.  V.  Haslemere,  32  L.  J.  M.  C.  30) ;  but  if  the  indictment  be  preferred 
under  s.  98,  and  without  any  preliminary  proceedings  before  justices, 
then  there  is  no  power  for  the  presiding  judge  to  award  costs  where 
the  defendants  plead  guilty ;  because  if  the  defendants  plead  guilty  at 
the  earliest  opportunity,  whatever  their  prior  conduct  may  have  been, 
their  defence  cannot  be  said  to  be  either  frivolous  or  vexatious.  [Eeg. 
V.  Denton,  34  L.  J.  M.  C.  13.)_ 

If  the  jury  be  discharged  without  giving  a  verdict,  they  not  agree- 
ing, then  there  is  no  trial  of  the  indictment,  and  the  judge  cannot 
direct  the  costs  to  be  paid  out  of  the  highway  rate.  {Beg.  v.  Eettesbury, 
%L.  T.N.  8.  315.) 

The  following  oases,  decided  upon  the  13  Geo.  3,  c.  78,  s.  65  (which 
in  its  terms  was  very  similar  to  5  &  6  Will.  4,  c.  50,  s.  98),  are  retained 
in  this  edition. 

In  R.  V.  Salwick,  (2  B.  &  Ad.  136,)  it  was  held,  that  such  enactment 
applied  only  to  cases  tried  in  the  ordinary  course ;  and  where,  on  an 
indictment  removed  by  the  defendant  by  certiorari,  the  court  above 
had  ordered  a  new  trial,  and  the  prosecutor's  costs  of  both  trials  to 
abide  the  event ;  it  was  held,  that  the  special  rule  took  away  the 
authority  of  the  judge  to  certify  in  favour  of  the  defendant.     {lb.) 

The  application  must  haye  been  made  to  the  judge  who  tried  the 
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19.   Proceedings  indictment ;  and  if  this  were  omitted,  the  court  of  King's  Bench  would 
for  not  re-      not  afterwards  interfere.     (B.  t.  Chadderton,  o  T.  B.  272.) 
pairing.  If  it  was  stated  on  the  back  of  the  record  that  the  defence  was  frivo- 

lous  or  vexatious,  this  would  suffice,  without  proceeding  to  award 

costs  to  the  prosecutor.  {B.  v.  Clifton,  6  2".  B.  344 ;  B.  v.  St.  John, 
Margate,  &  M.  &  Set.  130.) 

It  was  also  held,  that  it  was  a  matter  to  be  determined  by  inquiry, 
whether  a  person  was  or  was  not  the  prosecutor  within  this  enactment; 
and  that  a  court  of  quarter  sessions,  before  whom  a  parish  was  acquitted 
upon  trial  of  an  indictment  for  not  repairing  a  highway,  might,  by 
their  order,  award  0.  and  E.  to  pay  costs  to  the  parish,  although  the 
names  of  0.  and  E.  were  not  on  the  back  of  the  indictment,  and  although 
the  indictment  originated  in  a  presentment  of  A.  and  B.,  constables, 
whose  names  were  on  the  indictment ;  and  it  was  also  held  to  be  enough 
if  the  order  was  entitled  as  in  the  prosecution  of  0.  and  E.,  without 
showing  further  that  0.  and  E.  were  prosecutors ;  and  that  it  need  not 
have  appeared  on  the  face  of  the  order  that  the  indictment  was  tried, 
if  that  appeared  by  the  record  of  the  proceedings ;  and  also  that  the 
order  was  good  in  form,  if  it  were  for  the  payment  of  the  costs  to 
the  solicitor  of  the  parish.  {B.  v.  Commerell  and  Ellis,  4:  M.  &  Sel. 
203.) 
Costs  on  removal  By  stat.  5  W.  &  M.  c.  11,  s.  3,  if  the  defendant,  prosecuting  such 
by  certiorari.  .^y^^  of  certiorari  as  therein  mentioned,  be  convicted  of  the  offence  for 
which  he  was  indicted,  the  court  of  King's  Bench  shall  give  costs  to  the 
prosecutor  if  he  be  the  party  grieved  or  injured,  or  be  a  justice  of  the 
peace,  mayor,  bailiff,  &c.,  or  any  other  civil  officer  who  shall  prosecute 
upon  account  of  any  fact  committed  or  done  that  concerned  him  or 
them  as  prosecuting  officers. 

Under  the  above  provision  it  has  been  held,  that  a  justice  of  the 
peace  who  indicts  a  road,  which  is  out  of  repair,  is  entitled  to  his  costs 
after  a  removal  of  the  indictment  by  certiorari,  if  the  defendant  be 
convicted.  {B.  v.  Kdtleworth,  5  T.  B.  33.  And  see  JJ.  v.  Penderryn, 
2  T.  B.  260.) 

Several  persons  were  held  entitled  to  costs  under  the  5  W.  &  M.  c. 
11,  as  prosecutors  of  an  indictment  removed  by  certiorari,  one  as  con- 
stable of  the  manor  within  which  the  highway  lay,  the  others  as  parties 
aggrieved,  they  having  used  the  way  for  many  years  in  passing  and 
repassing  from  their  homes  to  the  next  market  town,  and  being 
obliged,  by  reason  of  the  want  of  repair,  to  take  a  more  circuitous 
route.     {B.  v.  Taunton,  St.  Mary,  3  M.  &  Sel.  465.) 

But  a  mere  nominal  prosecutor  is  not  entitled  to  costs  under  the 
above  section,  as  a  party  grieved  or  injured.  (i2.  v.  Barnard's  Castk, 
Inliahs.  of,  5  Jurist,  799.) 

Therefore,  in  a  case  where  he  did  not  apply  for  the  costs  until  2 
years  after  judgment  given,  and  it  did  not  appear  that  he  had  ever 
used  the  highway  before  it  was  stopped,  and  it  was  stated  that,  while 
the  highway  was  stopped,  he  had  declared  that  he  did  not  care  about 
it,   the  court  held  that  he  was  not  entitled  to  costs,  as  the  party 

f;rieved,  although  the  prosecution  was  at  his  instance  and  expense. 
B.  V.  Incledon,  \  M.  &  S.  268.) 

The  amount  of  the  costs  when  ordered  to  be  paid  by  the  judge  of 
assize,  should  be  ascertained  by  the  clerk  of  the  peace,  and  by  liirn 
inserted  in  the  order.     [Beg.  v.  Glark,  5  Q.  B.  887.) 

The  order  for  costs  should  show  out  of  what  fund  they  are  to  be 
paid,  and  if  it  does  not,  it  is  bad.     {Beg.  v.  Watford,  i  B.  &  L.  593.) 

See  further  as  to  who  are  parties  aggrieved,  ante,  p.  1038,  and  post, 
p.  1090. 

And  see  further  as  to  costs,  tit.  "  Costs." 

As  to  how  expenses  of  defending  prosecutions  agreed  upon  at  a 
vestry  meeting  are  to  be  paid,  aeepost,  p.  1095. 
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New^  Trial.     Suspending  Judgment.'] — The  courts  ■will  not  grant  a  19.   Proceedings 
new  trial  ina  criminal  proceeding  after  a  verdict  of  not  guilty.     {B.  v.      for  not  re- 
Burbon,  5  M.&  8.  392.     Et  per  Ld.  Ellenhormigh,  "  In  general  the  rule        pairing. 
is  not  to  grant  a  new  trial  in  a  criminal  proceeding,  after  a  Terdict  of  ^I^^     7TT    I      ' 
not  guilty.     And  inasmuch  as  the  right  will  not  be  bound  on  the  pending  judg- 
plea  of  not  guilty,  we  do  not  think  it  would  be  proper  to  break  into  mcnt. 
the  general  rule  on  the  suggestion  that  the  prosecution  was  merely 
intended  to  determine  a  civil  right.    (And  see  R.  v.  Sutton,  5  B.&  Ad. 
52,.) 

But  in  one  case,  where  the  jury  had  been  misdirected,  the  court, 
after  verdict  for  the  defendant,  suspended  the  judgment,  in  order 
that  a  new  indictment  might  be  preferred.  (JR.  v.  Ghallicomle,  6  Jur. 
481.) 

And  iu  another  case,  after  a  verdict  for  the  defendant  upon  an 
indictment  for  the  non-repair  of  a  highway,  the  court  refused  an 
application  for  a  new  trial,  on  the  ground  of  the  improper  rejec- 
tion of  evidence ;  but  suspended  the  judgment,  in  order  that  another 
indictment  might  be  preferred ;  see  II.  v.  Wandsworth,  \  B.  &  Aid.  63. 

In  Reg.  v.  Johnson,  29  L.  J.  M.  C.  133,  the  court  of  Queen's  Bench 
refused  a  writ  for  a  new  trial,  on  the  ground  that  the  verdict  of  not 
guilty  was  against  the  weight  of  evidence.  Hill,  J.,  adding  that  the 
verdict  of  not  guilty  does  not  bind  the  right. 

In  one  case,  for  the  furtherance  of  justice,  judgment  upon  a  verdict 
of  guilty  was  postponed,  till  another  cause,  involving  the  same  ques- 
tion, was  tried.     {R.  v.  Oxford,  16  East,  223.) 

If  a  point  of  law  arises  on  the  trial,  leave  is  "frequently  given  to 
move  to  enter  a  verdict  of  acquittal.  [R.  v.  Gash,  1  Starh,  445.  See 
also  Lord  Kenyan's  observation,  R.  v.  Mawhey,  6  T.  JR.  619.) 

Judgment  non  obstante  veredicto.] — The  court  will  not  give  judgment  Judgment  non 
non  obstante  veredicto,  unless  the  merits  of  the  case  be  clear.     {Bennett  '^^^^^  ^^'^' 
V.  Holbech,  2  Wms.  Saund.  319    (/);  R.  v.  Eastrington;  5  A.  &  E. 
765.) 

3.  Infobmation  m  Queen's  Bench  foe  not  eepaieing. 

An  information  for  not  repairing  a  highway  may  be  granted,  in  Information- for 
the  discretion  of  the  Queen's  Bench.  (Rai/m.  384 ;  R.  v.  Steyning,  '""i-repo.irs. 
Say.  92.)  But  it  is  never  allowed,  unless  in  cases  of  great  importance, 
or  where  the  grand  jury  have  been  guilty  of  gross  misbehaviour 
in  refusing  to  find  the  bill,  because  the  fine,  on  conviction  on  such 
a  proceeding,  cannot  be  applied  to  the  repair  of  the  nuisance,  which 
is  always  the  case  when  the  party  is  indicted.  {Bac.  Ab.  tit. 
^'Highways.") 

4.  Mandamus  fob  not  eepaieing. 

In  R.  V.  The  Trustees  of  Oxford  and  Witney  Turnpike  Roads  (12  A.  & 
E.  427),  the  court  refused  to  entertain  an  application  for  a  mandamus 
to  repair  a  road.  In  this  case  the  question  was,  which  of  2  parties 
was  liable  to  the  repair,  under  local  acts  of  parliament ;  etper  Denman, 
0.  J.,  in  this  case- — "  I  know  no  instance  of  a  mandamus  to  repair  a 
road.  If  we  entertained  applications  for  writs  of  mandamus  in  such 
cases  we  might  have  to  try  questions  of  guilty  or  not  guilty  on  the 
state  of  the  roads,  and  all  questions  affecting  the  liability." 

But  it  would  seem  that,  in  some  cases,  the  court  of  Queen's  Bench 
would  issue  a  mandamus,  to  compel  a  party  to  reinstate  or  repair  a 
highway.  (See  R.  v.  Severn  Railway  Company,  2  B.&  Aid.  646 ;  R.  v. 
Commissicmers  of  Bean  Inclosure,  2  ilf.  cfc  S.  80  ;  R.  v.  The  Bristol  Dock 
Company,  1  Q.  &  D.  287  ;  R.  v.  Llandilo  Roads  {Commissioners  of),  2  T. 
E.  232.) 

Where  a  railway  was  made  under  the  authority  of  an  act  of  parlia- 
ment, by  which  the  proprietors  were  incorporated,  and  by  which  it  was 
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Entering  and 
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I^igttoass  in  fficneral 

provided  that  tlie  public  should  have  the  beneficial  enjoyment  of  the 
same,  and  the  company  afterwards  took  up  the  railway,  it  was  held  that 
-  a  mandamus  might  issue  to  compel  the  company  to  reinstate  and  lay 
down  again  the  railway.  {R.  v.  The  Severn  Railway  Company,  2  B.ib 
AM.  646.)  See  post,  tit.  "Mandamus." 
See  R.  V.  Justices  of  Dorset  (15  East,  594),  as  to  a  writ  of  prohibition. 

5.  EnTEEING  and  EEPAIEING  HiGHWAT. 
It  seems  that  if  a  highway  be  out  of  repair,  an  individual  may  repair 
it,  and  justify  an  entry  for  that  purpose.     (JSarl  Lonsdale  v.  Nelson,  2 
S.  &  C.  302.) 

6.  Peesentments  foe  Non-eepaie  of  Highways  Abolished. 

By  5  &  6  Will.  4,  c.  50,  s.  99,  from  the  commencement  of  this  act  it 
shall  not  be  lawful  to  take  or  commence  any  legal  proceeding,  by  pre- 
sentment, against  the  inhabitants  of  any  parish,  or  other  person,  on 
account  of  any  highway  or  turnpike  road  being  out  of  repair. 


The  property  in 
books  and  mate- 
rials, &c.,  to  be 
vested  in  sur- 
veyor. 


XX.  IStioits  antr  iWatertals,  &c.,  in  toSom  Vi»m,  airt 
i)2  toj^om  to  he  feept,  &c. 

By  5  &  6  Will.  4,  c.  50,  s.  41,  all  the  said  books,  papers,  writings, 
and  accounts,  and  all  materials,  tools,  and  implements  which  shall  be 
provided  in  pursuance  of  this  act  for  repairing  or  preserving  the 
highways,  and  also  the  scrapings  of  the  said  highways,  shall  be  vested 
in  the  surveyor  for  the  time  being ;  or  in  case  a  district  surveyor  shall 
be  appointed,  then  aU  such  books,  papers,  writings,  and  accounts,  and 
aU  materials,  tools,  implements,  and  scrapings  shall  be  invested  in  the 
district  surveyor. 

A  surveyor  of  the  highways,  quitting  office  (before  stat.  5  &  6  WiU. 
4,  c.  50),  claimed  a  sum  as  due  to  him  from  the  parish ;  and,  on  the 
sum  being  guaranteed  to  him,  agreed  to  deliver  up  his  books.  The 
sum  was  afterwards  paid.  In  pursuance  of  a  resolution  of  vestry,  the 
books  were  demanded  of  him  for  the  then  churchwardens,  and,  in  a 
subsequent  year,  they  were  also  demanded  by  the  churchwardens  of 
the  latter  year : — Held,  that  the  churchwardens  and  overseers  of  the 
latter  year  were  not  entitled  to  maintain  trover  for  the  books ;  and, 
semhle,  that  no  parish  of&cer  of  any  year  was  so  entitled.  {Addison  v. 
Round,  iA.&E.  799.) 
In  -whom  property  By  7  Geo.  4,  c.  64,  s.  16,  in  any  indictment  or  information  for  any 
to  be  described  in  fgjony  or  misdemeanor  committed  on  or  with  respect  to  any  materials, 
tools,  or  implements,  provided  for  making,  altering,  or  repairing  any 
highway  within  any  parish,  township,  hamlet,  or  place,  otherwise  than 
by  the  trustees  or  commissioners  of  any  turnpike-road,  it  shall  be 
sufficient  to  aver  that  any  such  things  are  the  property  of  the  surveyor 
or  surveyors  of  the  highways  for  the  time  being  of  such  parish,  town- 
ship, hamlet,  or  place,  and  it  shall  not  be  necessary  to  specify  the 
name  or  names  of  any  such  surveyor  or  surveyors. 

In  framing  an  indictment  under  this  section  of  the  above  act,  it 
must  be  remembered  that  the  statute  cited  does  not  extend  to  all  the 
matters  mentioned  in  the  new  act,  nor  in  terms  to  the  case  of  a  district 
surveyor.     {Shelf ord,  62.) 

By  11  &  12  Vict.  c.  43,  s.  4,  in  any  information  or  complaint  on 
the  proceedings  thereon  in  which  it  is  necessary  to  state  the  owner- 
ship of  any  property,  all  materials  and  tools  for  the  repair  of  the  high- 
ways provided  at  the  expense  of  the  parishes  or  districts  in  which  such 
highway  is  situate  may  be  therein  described  as  the  property  of  the 
surveyor  of  such  highways  without  naming  him. 
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^amilVi),  witnesses. 

By  5  &  6  Will.  4,  c.  50,  s.  97,  if  any  surveyor  or  other  person  shall  g^g„jjj  4  „  jq 
be  summoned  before  any  justice  to  answer  any  information  or  com-  juatices  einpow- 
plaint  exhibited  or  made  against  him  touching  or  concerning  any  ered  to  award 
offence  committed  or  alleged  to  have  been  committed  by  such  surveyor  ""^^^  *"  informer. 
or  other  person  against  the  provisions  of  this  act,  or  for  any  supposed 
neglect  of  duty,  in  case  such  surveyor  or  other  person  be  convicted 
thereof,  such  justice  shall  be  authorised  and  empowered  to  order  the 
payment  by  such  surveyor  or  other  person  of  all  costs  or  proceedings 
against  him ;  but  in  case  such  information  or  complaint  shall  after-  f'g'Jf^ln'f  ^^' 
wards  be  withdrawn  or  quashed  or  dismissed,  or  if  the  defendant  shall 
be  acquitted  of  the  offence  or  neglect  of  duty  charged  against  him,  it 
shall  be  lawful  for  such  justices  to  order  and  award  that  the  person 
exhibiting  or  making  such  information  or  complaint  shall  pay  to  the 
defendant  all  such  costs  as  to  such  justice  shall  seem  reasonable ;  and 
in  default  of  immediate  payment  of  the  sum  so  awarded,  it  shall  be  Distress. 
lawful  for  such  justices  to  cause  the  same  to  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  the  person  ordered  to  pay  the  same, 
together  with  the  costs  of  such  distress  and  sale ;  and  if  goods  and  '^^^'S'^^^^t  *'"'.' 
chattels  of  such  person  sufficient  to  answer  the  sum  so  awarded,  with  ^'      ^^       "^  V, 
such  costs  as  aforesaid,  cannot  be  found,  it  shall  be  lawful  for  such 
justices  to  commit  such  person  to  the  common  gaol  or  house  of  correc- 
tion, there  to  be  kept  to  hard  labour,  for  any  time  not  exceeding  1 
calendar  month,  unless  the  sum  so  awarded,  together  with  all  costs 
and  expenses,  shall  be  sooner  paid  and  satisfied. 

This  section  only  applies  where  an  offence  has  been  committed. 
{George  v.  GJiamhers,  11  M.  &  W.  149,  155,  per  Alderson,  B.  See  this 
case,  ante,  p.  1069.) 

As  to  distresses  in  general  under  magistrate's  warrant,  see  tit. 
"  Distress  under  Justice's  Warrant." 

As  to  commitments,  see  "  Commitment  in  Execution." 

As  to  costs  to  prosecutor  on  indictment  for  not  repairing  highways, 
see  ante,  p.  1081.    As  to  costs  in  general,  see  ante,  "  Costs." 
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By  the  6  &  GWiU.  4,  s.  102,  if  any  person,  after  having  been  paid  Compelling  wit- 
or  tendered  a  reasonable  sum  of  money  for  his  costs,  charges,  and  °°f  |.">  !^?°^ 
expenses,  shall  be  summoned  as  a  witness  to  give  evidence  beiore  any  Penalty  for  non- 
JHstices  of  the  peace  touching  any  matter  or  fact  contained  in  any  in-  attendance, 
formation  or  complaint  for  any  ofience  against  this  act,  either  on  the 
part  of  the  prosecutor  or  the  person  accused,  and  shall  refuse  or  neglect 
to  appear  at  the  time  and  place  for  that  purpose  appointed,  without 
a  reasonable   excuse  for  his  refusal  or  neglect,  or  appearing  shall 
(after  having  been  paid  or  tendered  a  reasonable  sum  for  his  costs, 
charges,  and  expenses)  refused  to  be  examined  upon  oath  and  give 
evidence  before  such  justice  of  the  peace,  then  and  in  either  of  such 
cases  such  person  shall  forfeit  for  every  such  ofience  any  sum  not 
exceeding  bl. 

See  a  corresponding  section  in  the  turnpike  act,  3  Geo.  4,  c.  126,  s. 
138. 

As  to  evidence  and  witnesses  in  general,  see  ante,  "  Evidence."  Evidence  in 

general. 
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23.  Mode  of  re- 
covering, and 
application  of 
penalties. 

5  &  6  Will.  4,  c.  50. 
Justices  may  pro- 
ceed by  summons 
in  the  recovery  of 
penalties. 


No  information  in 
■writing  requisite. 


Forfeitures,  costs, 
and  charges,  may 
be  levied  by  dis- 
tress and  sale  (6). 


Security  for 
appearance  at 
return  of  distress. 


I^igljtoass  in  General. 
XXIII.  Mfitit  of  Hwobetmg,  anir  application  of  ^fiialtifs. 

By  5  &  G  Will  4,  c.  50,  s.  101,  In  all  cases  in  wMch  any  penalty 
or  forfeiture  is  recoverable  before  justices  of  the  peace  under  this  act, 
it  shall  and  may  be  lawful  for  any  justice  to  whom  complaint  shall  be 
made  of  any  such  offence  to  summon  [a)  the  party  complained  against 
before  any  two  justices,  and  on  such  summons  the  said  two  justices 
may  hear  and  determine  the  matter  of  such  complaint,  and  on 
proof  of  the  offence  convict  the  offender,  and  adjudge  him  to  pay  the 
penalty  or  forfeiture  incurred,  and  proceed  to  recover  the  same, 
although  no  information  in  writing  shall  have  been  exhibited  or 
taken  by  or  before  such  justice ;  and  aU  such  proceedings  by  sum- 
mons without  information  shall  be  as  good,  valid,  and  effectual, 
to  all  intents  and  purposes,  as  if  an  information  in  writing  was  ex- 
hibited. 

As  to  the  summoning  of  offenders  in  general,  see  "  Conviction," 
Vol.  I.) 

As  to  seizing  and  obtaining  unknown  offenders,  see  sect.  79, 
ante,  p.  1061. 

Sect.  103.  All  penalties  and  forfeitures  by  this  act  inflicted  or  au- 
thorised to  be  imposed  for  any  offence  against  the  same,  and  all  balances 
due  from  a  surveyor,  and  all  costs  and  charges  to  be  allowed  and  or- 
dered by  the  authority  of  this  act  (the  manner  of  levying,  recovering, 
and  applying  of  which  is  not  hereby  otherwise  particularly  directed), 
shall  upon  proof  and  conviction  of  the  offences  respectively  before  any 
two  or  more  justices,  either  by  the  confession  of  the  party  offending, 
or  by  the  oath  of  any  credible  witness  or  witnesses  (which  oath  saJSb. 
justices  are  in  every  case  hereby  fuUy  authorised  to  administer),  or 
upon  order  made  as  aforesaid,  be  levied,  together  with  the  costs 
attending  the  information,  summons,  and  conviction,  by  distress  and 
sale  of  the  goods  and  chattels  of  the  offender  or  person  liable  or  ordered 
to  pay  the  same  respectively,  by  warrant  (c)  under  the  hands  of  two 
or  more  justices  before  whom  the  party  may  have  been  convicted  (which 
warrant  such  justices  are  hereby  empowered  and  required  to  grant) ; 
and  the  overplus  (if  any),  after  such  penalties,  forfeitures,  and  fines, 
and  the  charges  of  such  distress  and  sale  are  deducted,  shall  be  re- 
turned, upon  demand,  unto  the  owner  or  owners  of  such  goods  and 
chattels ;  and  in  case  such  fines,  penalties,  and  forfeitures  shall  not  be 
forthwith  paid  upon  conviction,  then  it  shaE  be  lawful  for  such  jus- 
tices as  aforesaid  to  order  the  offender  or  offenders  so  convicted  to  be 
detained  and  kept  in  safe  custody  (a!)  until  return  can  be  conveniently 
made  to  such  warrant  of  distress,  unless  the  offender  or  offenders  shall 
give  sufficient  security,  to  the  satisfaction  of  such  justices  as  afore- 
said, for  his  or  their  appearance  before  such  justices  on  such  day  or 
days  as  shall  be  appointed  for  the  return  of  such  warrant  of  distress, 
such  day  not  being  later  than  seven  days  from  the  time  of  taking  any 
such  security,  and  which  security  the  said  justices  as  aforesaid  are 
hereby  empowered  to  take  by  way  of  recognisance  or  otherwise ;  or  in 
case  it  shall  appear  to  the  satisfaction  of  such  justices,  either  by  the 
confession  of  the  offender  or  otherwise,  that  he  hath  not  goods  or 
chattels  within  the  jurisdiction  of  such  justices  sufficient  whereon  to 
levy  all  such  penalties  and  forfeitures,  costs  and  charges,  such  justices 
may,   at  their  discretion,  without  issuing  any  warrant  of  distress, 


(a)  See  form  of  the  summons,  j^tst, 
No.  28. 

(h)  As  to  the  mode  of  proceeding 
by  distress  under  a  magistrate's  war- 
rant, &c. ,  and  the  mode  of  enforcing 
penalties  in  general,  see  anfe,  "Dis- 


tress hy  Warrant." 

(c)  See  form,  post,  No.  36. 

((/ )  As  to  this  being  in  writing  un- 
der the  hand  of  the  justices,  see  Still 
v.  Walls,  1  East,  533,  and  tit.  "Com- 
mitment in  Execution." 
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commit  (6)  the  offender  for  suoli  period  of  time,  and  in  sucli  and  like  24.  Forms  of 

manner,  as  if  a  warrant  of  distress  liad  been  issued,  and  nulla  bona  proceedings. 
returned  thereon ;    but  if  a  warrant  of  distress  shall  be  issued,  and 


upon  the  returii  thereof  (c)  it  shall  appear  that  no  suflELcient  distress  ^  *  ®  ^"^'' *'°' ^''■ 

can  be  had  whereupon  to  levy  the  said- penalty,  forfeiture,  or  fine,  and  SS^ySent(a)! 

costs  and  expenses  aforesaid,  and  the  same  shall  not  be  forthwith  paid,  a    ii   « 

or  in  case  it  shall  appear  to  the  satisfaction  of  such  justices,  upon  the  pia^ltites™  ° 

confession  of  the  offender  or  otherwise,  .that  he  hath  not  sufficient 

goods  and  chattels  whereupon  such  penalty,  forfeiture,  or  fine,  costs 

and  expenses,  could  be  levied  if  a  warrant  of  distress  were  issued,  such 

justices  shall  not  be  required  to  issue  such  warrant,  but  in  such  case 

such  justices  are  hereby  required,  by  warrant  under  their  hands  to 

cause  such  offender  or  offenders  to  be  committed  to  the  common  gaol 

or  house  of  correction  of  the  county,  riding,  or  place  where  the  offender 

shall  be  or  reside,  there  to  be  kept  to  hard  labour  for  any  term  not 

exceeding  3  calendar  months,  unless  such  penalties,  forfeitures,  and 

fines,  and  aU  reasonable  charges  attending  the  same,  shall  be  sooner 

paid  and  satisfied ;  and  the  penalties  and  forfeitures,  when  so  levied, 

shall  be  paid,  the  one  half  to  the  informer,  and  the  other  half  to  the 

surveyor  of  the  parish  where   such  offence,  neglect,  or  default  shall 

happen,  to  be  applied  towards  the  repair  of  the  liighways  thereof, 

unless  otherwise  direoted  by  this  act ;  but  in  case  the  surveyor  shall  be 

the  informer,  then  the  whole  shall  be  applied  towards  the  repair  of 

such  highway. 

The  non-payment  of  costs  awarded  by  an  order  of  quarter  sessions, 
on  the  trial  of  an  appeal  against  the  stoppage  of  a  highway,  under 
the  90th  section  of  the  above  act,  is  not  an  offence  forming  a  sub- 
ject for  conviction  under  sects.  101  and  103 ;  but  the  nonpayment  of 
them  may  be  enforced  by  distress  warrant,  issued  by  two  justices, 
under  s.  103,  grounded  directly  upon  the  order  of  sessions.  {Selwood  v. 
Mount,  1  Q.  B.  727.)  Etjoer  Lord  Denman,  in  delivering  the  judgment 
of  the  court  in  this  case,."  The  103rd  section  must  be  read  reddendo 
singula  singulis,  and  the  true  construction  of  it  is,  that  the  justices  shall 
issue  their  warrant  upon  a  conviction,  where  there  has  been  an  offence 
for  which  a  penalty  or  forfeiture  is  inflicted  or  authorised  to  be  im- 
posed; and  'upon  order  made  as  aforesaid,'  when  costs  have  been 
awarded  and  not  paid ;  notwithstanding  the  words,  '  under  the  hands 
of  two  or  more  justices  before  whom  the  party  may  have  been  con- 
victed.' " 

See  ante,  p.  1041,  where  a  warrant  purporting  to  have  issued  under 
this  section  was  held  to  be  iRegal,  and  that  no  property  passed  to  the 
vendee  of  goods  seized  and  sold  under  such  warrant. 

As  to  enforcing  obedience  to  a  rule  of  court,  notwithstanding  this 
section,  see  B.  v.  Pemhridge  {Inkabs.  of),  7  Jur.  563. 


XXIV.  J^ortns  of  ^c(icertm80. 

By  5  &  6  WiU.  4,  c.  50,  s.  118,  The  forms  of  proceedings  relative  Forms  of  pro- 
to  the  several  matters  contained  in  this  act,  which  are  set  forth  and  "^'^'^'ngs. 
expressed    in  the   schedule  hereto  annexed,  shall  be  used  upon  all 
occasions,  with  such  additions  or  variations  only  as  may  be  necessary 
to  adapt  them  to  the  particular  exigencies  of  the  case ;    and  that  no 
objection  shall  be  made  or  advantage  taken  for  want  of  form  in  any 
such  proceedings  by  any  person  whomsoever. 
As  to  enactments  of  this  description,  see  "  Conviction" 
According  to  B.  v.  Gasson  (3  D.  &  B.  40),  such  an  enactment  is  only 
directory. 

(a)  See  the  form,  No.  38,  post.  see  "  Commitment  in  Execution." 

(i)  As  to  commitments  ia  general,  (c)  See  form,  No.  37,  post. 

VOL.    II.  i  A 
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25.  Appeal 
against  rates^ 

5  &  6  Will.  4,  u.  50. 


A  material  variation,  however,  from  the  form  prescribed,  is  fatal, 
and  may  he  taken  advantage  of  in  a  collateral  proceeding.  {Davison 
V.  Gill,  1  East,  64,    See  further,  tit.  "  Conviction.'') 


Appeal  may  be 
made  to  quarter 
sessions  against 
rate,  &c. 


Kotice  of. 


necognisance. 


Kates  and  pro- 
ceedings not  to 
be  quashed  for 
want  of  form. 


Certiorari. 


In  case  of  ayipeal, 
aessions  iriciy 
grant  a  special 
case. 


XXV.  ajipjal  aflainst  3Rate0  anti  ^tomiimssi,  ^c— aSBant 
of  dForm,  &c.— ffletttoratt,  ^c— Spwtal  (Ease. 

By  5  &  6  Will.  4,  c.  50,  s.  105,  If  any  person  shall  tMnk  himself 
aggrieved  by  any  rate  made  under  or  in  pursuance  of  tliis  act,  or  by 
any  order,  conviction,  judgment,  or  determination  made,  or  by  any 
matter  or  thing  done,  by  any  justice  or  other  person  in  pursuance  of 
this  act,  and  for  which  no  particular  method  of  reUef  hath  been 
already  appointed,  such  person  may  appeal  to  the  justices  at  the  next 
general  or  quarter  sessions  of  the  peace  to  be  held  for  the  county, 
division,  riding,  or  place  wherein  the  cause  of  such  complaint  shall 
arise,  such  appellant,  first  giving  or  causing  to  be  given  to  the  sur- 
veyor or  siirveyors,  or  to  such  justice  or  other  person  by  whose  act 
such  person  shall  think  himself  aggrieved,  (a)  notice  in  writing  of  his 
intention  to  bring  such  appeal,  together  with  a  statement  in  writing 
of  the  grounds  of  such  appeal,  within  14  days  after  such  rate  shall  have 
been  made,  or  cause  of  complaint  shall  have  arisen,  and  within  4  days 
after  such  notice  entering  into  a  recognisance  before  some  justice,  with 
two  sufBcient  sureties,  conditioned  to  try  such  appeal  at,  and  abide  the 
order  of,  and  pay  such  costs  as  shall  be  awarded  by  the  justices  at  such 
general  or  quarter  sessions;  and  such  justices  upon  hearing  and 
finally  determining  the  matter  of  such  appeal,  shall  and  may,  accord- 
ing to  their  discretion,  award  such  costs  to  the  party  appealing  or  ap- 
pealed against  as  they  shall  think  proper ;  and  their  determination  in 
or  ooncerning  the  premises  shall  be  conclusive  and  binding  on  all 
parties  to  all  intents  and  purposes  whatsoever:  provided,  neverthe- 
less, that  in  case  there  shall  not  be  time  to  give  such  notice  and 
enter  into  recognisances  as  aforesaid  before  the  next  sessions  to  be 
holden  after  the  making  of  any  rate,  or  the  cause  of  complaint  shall 
have  arisen,  then,  and  in  every  such  case,  such  appeal  may  be 
made  to  the  next  following  sessions,  and  shall  be  then  heard  and 
determined :  provided  also,  that  it  shall  not  be  lawful  for  the  appel- 
lant to  be  heard  in  support  of  such  appeal,  unless  such  notice  and 
statement  shall  have  been  so  given  as  aforesaid,  nor  on  the  hearing 
of  such  appeal  to  go  into  evidence  of  any  other  grounds  of  appeal 
than  those  set  forth  in  such  statement  as  aforesaid  (6). 

By  sect.  106.  In  all  cases  of  appeal  against  the  rate  or  assessment 
made  in  pursuance  of  this  act,  the  provisions  of  41  Geo.  3,  c.  23,  are 
applicable. 

Sect.  107.  Provided  always,  that  no  rate,  nor  any  proceeding  to  be 
had  touching  the  conviction  of  any  offender  against  this  act,  or  any 
order  made,  or  any  other  matter  or  thing  done  or  transacted  in  or 
relative  to  the  execution  of  this  act,  shall  be  vacated  or  quashed  for 
want  of  form,  or  be  removed  or  removable  (except  as  herein  men- 
tioned) by  certiorari,  or  any  other  writ  or  process  whatsoever,  into 
any  of  his  Majesty's  courts  of  record  at  Westminster. 

Sect.  108.  In  any  case  of  appeal,  the  com-t  of  quarter  sessions  be- 
fore whom  the  same  is  heard  and  determined  may,  if  they  think  fit. 


(a)  A  delivery  of  the  notice  of  ap- 
peal at  tlie  dwelling  house  of  the  re- 
spondent is  sufficient.  (Eeg.  v.  Justices 
of  North  Ruling,  7  Q.  B.  154.) 

(6)  This  claim  gives  the  right  of 


appeal  against  the  decision  of  special 
sessions  under  sect.  23  of  the  6  &  6 
Will.  4,  c.  50.  (Reg.  v.  Justices  of 
Derbyshire,  E.  B.  cC-  E.  69.) 
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state  the  facts  specially  for  the  determination  of  Ms  Majesty's  Court     25.  Appeal 
of  King's  Bench,  thereon,  in  whioh  case  it  shall  be  lawful  to  remove    against  rates, 
.the  proceedings,  by  -writ  of  certiorari  or  otherwise,  into  the  said  court  <fcc. 

of  King's  Bench. 

As  to  the  notice  of,  and  proceedings  upon  an  appeal  and  on  a  special  ^y^       f'  ' "'    n 

case,  &c.,  see  fully,  tits.  "Appeal,"  "Sessions."  thesTenacSnente. 

The  right  of  appeal  under  the  above  lOSth  sect,  of  the  5  &  6  Will.  Proceedings  upon 

4,  0.  50,  is  confined  to  those  cases  where  no  other  method  of  relief  is  Hfl'''^^'^'^  ^^"^^ 

provided. 

No  appeal  lies  to  the  quarter  sessions  against  the  allowance  of  the  BigM  of  appeal 
surveyor's  account  at  petty  sessions  (B.  v.  Justices  of  West  Biding,  1  ™tion?"°  "^*'^ 
Q.  B.  624 ;  and  see  B.  v.  Justices  of  West  Biding  of  YorlcsMre,  5  T.  B. 
629 ;  andiS.  v.  W.  Mitchell,  lb.  701) ;  nor  against  the  disallowance  of  them 
{Beg.-\r.J.P.ofLeicestershire,iE.&B.  557).  But  where  there  is  anappeal 
to  the  quarter  sessions  from  the  decision  of  the  special  sessions,  and 
the  quarter  sessions  dismiss  the  appeal  they  may  award  costs,  under  12 
&  13  Vict.  c.  45,  ss.  5,  6.     {Reg.  v.  Padwich,  27  ^.  J.  M.  G.  113.) 

This  right  of  appeal  is  not  given  to  aU  persons,  but  merely  to  the 
party  aggrieved,  or  in  other  words,  to  those  only  who  have  sustained 
some  special  and  peculiar  injury,  and  not  to  any  captious  persons 
whatsoever.  The  notice  must  state  that  the  appellant  is  aggrieved, 
or  it  must  appear  therefrom  that  such  is  the  case.  {B,  v.  Justices  of 
Essex,  5  B.&  0,  431.     And  see  ante,  p.  1039.) 

Every  parishioner  is  aggrieved  by  the  appointment  by  the  justices 
of  a  bad  surveyor,  and  may  appeal  against  the  appointment ;  and  if  an 
inhabitant  of  a  township  claims  an  exemption  frona  the  repair  of  all 
roads  not  situated  within  the  township,  the  proper,  and  it  seems  the 
only  remedy  is,  to  appeal  against  the  appointment  of  a  surveyor  for' 
the  whole  parish.  {B.  v.  Justices  of  St.  Allans,  3  B.  &  G.  698.)  See 
as  to  who  may  be  considered  a  party  aggrieved,  in  the  case  of  turn- 
ing, diverting,  or  stopping  up  a  highway,  ante,  p.  1039. 

The  88th,  89th,  and  90th  sections  provide  as  to  the  remedy  by 
appeal  against  diverting,  turning,  or  stopping  up  of  highways.  (See 
ante,  p.  1038.) 

As  regards  the  time  of  giving  the  notice  of  appeal,  where  a  levy  Notice  of  appeal, 
was  made  under  a  warrant  of  distress,  it  was  held  that  the  real  injury 
was  the  distraining,  because  it  did  not  necessarily  follow  that  the 
warrant  would  be  enforced ;  consequently,  that  notice  given  after  the 
actual  distress  was  sufB.cient.     {B.  v.  Devon  Justices,  1  M.  &  S.  411.) 

See  further  as  to  the  time  when  the  notice  of  appeal  ought  to  be 
given,  ante,  p.  1039  ;  and  ante,  tit.  "Appeal." 

It  has  been  held,  that  a  party  appealing  against  a  conviction  by  two 
justices  upon  complaint  of  the  surveyors,  for  an  offence  under  the  5  & 
6  Will.  4,  c.  50,  s.  47,  must  serve  notice  of  appeal,  under  the  above 
lOoth  sect,  on  both  the  justices.  A  notice  in  such  a  case  addressed  to 
both  the  justices  and  surveyors,  and  served  on  the  latter,  and  on  one 
justice  only,  is  not  sufficient.  {Beg.  v.  Bedfordshire  {Justices),  11  Ad. 
&  E.  134.) 

As  to  the  statement  of  the  grounds  of  appeal,  see  tit.  "  Appeal." 

As  to  s.  107,  in  respect  of  the  writ  of  certiorari,  it  is  observable,  that  ^^nt°of"oim  in 
the  prosecutor,  under  this  statute,  is  not  debarred  from  having  the  proceedings, 
writ.      {B.  V.  Burgess,  Say.  Bep.  128.     And  see  B.  v.  Glace,  Inhabi- 
tants of,  4l  Burr.  2456.)    When  the  Crov-^n  is  bound  by  such  an  enact- 
ment as  this,  see  ante,  tit.  "  Certiorari." 

As  to  whether  the  court  can  proceed  by  consent  where  the  certiorari 
is  taken  away,  see  B.  v.  Michlethwaite,  4  Burr.  2522 ;  see  also  B.  v. 
West  Biding  of  Yorkshire  Justices,  3  N.  &  M.  802. 

We  have  seen  that  the  certiorari  is  saved  to  the  defendant  by  s.  95 
{ante,-'p.  1070),  in  cases  of  indictment  for  non-repair.  But  the  defendant 
must  use  his  privilege  before  trial,  it  will  be  too  late  after  conviction ; 
and  it  is  not  competent  for  him  to  move  for  such  a  writ  in  order  to 

4  A  2 


5  &  6  Win.  4,  c.  60- 
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26.  Actions  for  take  objections  to  the  indictment.  (See  Begina  v.  Bixon,  1  Salk.  150; 
damages.^bc.     B.  v.  Pennegoes,  1  B.  &  0.  142;  i?.  v.  St.  Albans,  3  B.  &  0.  698.) 

The  statute  13  Geo.  3,  c.  "78,  provided  that  no  proceedings  to  be  had 
or  taken  ia  pursuance  of  that  act  should  be  quashed  for  want  of  form 
or  removed  by  certiorari ;  it  wiU  be  observed  that  the  expression  in  the 
new  act  is,  "in  or  relative  to  the  execution."  (See  B.  v.  Somersetshire, 
b  B.&  C.  816;  ante,  "  Certiorari,'"  decided  upon  the  repealed  act.)  In 
B.  V.  Gasson  (3  D.  *  iJ.  36 ;  and  see  B.  v.  Justices  of  CambridgesJiire, 
4  Ad.  &  E.  115,  per  Patteson,  J.),  a  writ  of  certiorari  was  quashed  on 
the  ground  that  the  order  was  a  proceeding  in  pursuance  of  the 
repealed  statute  13  Geo.  3,  c.  78. 

As  to  the  writ  of  certiorari  in  general,  see  tit.  "  Certiorari." 

As  to  the  lOYth  clause,  with  respect  to  proceedings  not  being  quashed 
for  want  of  form,  see  tit.  "  Conviction." 

Under  s.  108  the  justices  may  state  a  case  for  the  opinion  of  the 
court  of  Queen's  Bench,  informing  them  how  an  appeal  under  s.  88, 
was  left  to  the  jury,  and  asking  them  their  opinion  whether  it  was 
coiTCctly  left.     (E.  v.  SMles,  1  Q.  B.  926.) 

Sees.  2,  3,  4,  100,  112, 116,  relating  respectively  to  the  repealed  acts, 
London  streets  and  certain  bridges  in  Wales,  are  not  printed  in  this 
edition. 


smay 
grant  a  special 
case  under  sec- 
tion 108. 


Satisfaction  reco- 
verable for  special 
damage ;  but  dis- 
tress not  to  be 
deemed  xmlawful 
for  want  of  form 
in  tlie  proceed- 
ings. 


Plaintiff  not  to 
recover  for  irre- 
gularity if  tender 
of  amends  made. 


Payment  into 
court. 


Notice  of  action. 
Tender  of  satisfac- 
tion.   Limitation 
of  actions. 


XXVI.  acttotis  for  Bamages,  ^c 

By  5  &  6  Wni.  4,  c.  50,  s.  104,  where  any  distress  shall  be  made  for 
any  sum  of  money  to  be  levied  by  virtue  of  this  act,  the  distress  itself 
shall  not  be  deemed  unlawful,  nor  the  party  making  the  same  be 
deemed  a  trespasser,  on  account  of  any  default  or  want  of  form  in  any 
proceedings  relating  thereto,  nor  shall  the  party  distraining  be  deemed 
a  trespasser  ah  initio  on  account  of  any  irregularity  which  shall  be 
afterwards  done  in  making  the  distress,  but  the  person  aggrieved  by 
such  irregularity  may  recover  full  satisfaction  for  the  special  damage 
ia  an  action  on  the  case :  provided  always,  that  no  plaiutiff  shall 
recover  in  any  action  for  any  irregularity,  trespass,  or  wrongful  pro- 
ceedings, if  tender  of  sufficient  amends  shall  be  made  by  or  on  behalf 
of  the  party  who  shall  have  committed  or  caused  to  be  committed  any 
such  irregularity,  trespass,  or  wrongful  proceedings,  before  such  action 
brought ;  and  in  case  no  such  tender  shall  have  been  made,  it  shall 
and  may  be  lawful  for  the  defendant  in  any  such  action,  by  leave  -of 
the  court  where  such  action  shall  depend,  at  any  time  before  issue 
joined,  to  pay  into  court  such  sum  of  money  as  he  shall  see  fit,  where- 
upon such  proceedings  or  orders  and  judgment  shall  be  had,  made,  and 
given  in  and  by  such  court  as  in  other  actions  where  the  defendant  is 
allowed  to  pay  money  into  court. 

The  surveyors  are  only  protected  when  acting  lond  fide,  and  the 
tender  of  amends  made  by  them  cannot  be  questioned  in  an  action  at 
law.     {Boy field  v.  Porter,  13  East,  200.)' 

Sect.  109.  No  action  or  suit  shall  be  commenced  against  any  person 
for  anything  done  in  pursuance  of  or  under  the  authority  of  this  act  until 
21  days'  (a)  notice  has  been  given  thereof  in  writing  to  the  justice,  sur- 


(a)  But  by  the  5  &  6  Vict.  u.  97, 
s.  4,  from  and  after  the  passing  of  it, 
"in  all  oases  where  notice  of  ac- 
tion is  required,  such  notice  shall  be 
given  one  calendar  month,  at  the 
least,  before  any  action  shall  be  com- 
menced ;  and  such  notice  of  action 
shall  be  sufScient,  any  act  or  acts  to 
the  contrary  thereof  notwithstanding. 
But,  by  the  6th  section  of  the  act,  it 
is  not  to  extend  to  any  action,  bill. 


plaint,  or  information,  or  any  legal 
proceeding  of  any  kind  whatsoever, 
commenced  before  the  passing  of  the 
act,  but  such  proceedings  may  be 
thereupon  had  and  taken  in  all  re- 
spects as  if  this  act  had  not  passed. 

Where  the  surveyor  has  reasonable 
ground  for  believing  that  he  is  acting 
under  the  authority  of  the  Highway 
Act,  he  is  entitled  to  notice  of  action, 
and  therefore  when  he  left  unfenced 
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veyor,  or  person  against  -whom  such  action  is  intended  to  be  brougit,  26.  Actions  for 
nor  after  suflB.cient  satisfaction  or  tender  of  satisfaction  has  been  made    damages,  <Scc. 

to  the  party  aggrieved,  nor  after  3  calendar  months  next  after  the  fact 

committed  for  which  such  action  or  suit  shall  be  so  brought ;  and  every  ^  *  ^  ^"^  *>  ^-  ^o 
such  action  shall  be  brought,  laid,  and  tried  where  the  cause  of  action 
shall  have  arisen,  and  not  in  any  other  county  or  place;    and  the  Venue  (a), 
defendant  in  such  action  or  suit  may  plead  the  general  issue,  and  give 
this  act  and  every  special  matter  in  evidence  at  any  trial  which  shall  be 
had  thereupon ;  and  if  the  matter  or  thing  shall  appear  to  have  been  General  issue. 
done  under  or  by  virtue  of  this  act,   or  u  it  shaU.  appear  that  such 
action  or  suit  was  brought  before  21  days'  notice  thereof  given  as 
aforesaid,  or  that  sufficient  satisfaction  was  made  or  tendered  as  afore- 
said, or  if  any  action  or  suit  shall  not  be  commenced  within  the  time 
before  limited,  or  shall  be  laid  in  any  other  county  than  as  aforesaid, 
then  the  jury  shall  find  a  verdict  for  the  defendant  therein;  and  if  a  Costs. 
verdict  shall  be  found  for  such  defendant,  or  if  the  plaintiff  in  such 
action  or  suit  shall  become  nonsuit,  or  suffer  a  discontinuance  of  such 
action,  or  if,  upon  any  demurrer  in  such  action,  judgment  shall  be 
given  for  the  defendant  therein,  then  and  in  any  of  the  cases  afore- 
said such  defendant  shall  have  costs  as  between  attorney  and  client, 
and  shall  have  such  remedy  for  recovering  the  same  as  any  defendant 
may  have  for  his  or  her  costs  in  any  other  case  by  law  (6). 

Under  this  section  a  surveyor  of  highways  is  not  liable  in  an  action 
for  damages  resulting  from  an  accident  caused  by  the  non-repair  of  the 
highway,  the  legislature  never  having  intended  to  create  a  personal 
responsibility  in  the  surveyor.  (Madkinnon  v.  Penson,  23  L.  J.  Ex.  ^  ^. 
Oh.  97  ;  Toung  v.  Davis,  31  L.  J.  Ex.  250.)  A  person  who  has  been  ^°^^<^°^  ^°^ 
appointed  surveyor,  but  informally,  is  entitled  to  the  protection  of  the 
109th  sect,  if  he  acts  in  the  supposed  exercise  of  his  duty.  [Suggins 
V.  Waydey,  16  M.  &  W.  357.)  So  where  a  board  of  highways  qrdered 
their  surveyor  to  open  a  certain  road  to  the  public  by  removing  the 
obstructions  therefrom,  believing  that  the  same  was  a  public  footway, 
it  was  held,  in  an  action  of  trespass  brought  against  the  surveyor  and 
certain  members  of  the  board,  for  forcible  removal  of  the  said  obstruc- 
tions, it  being  admitted  that  the  defendants  acted  ionS  fide  in  com- 
mitting the  trespass,  that  they  were  entitled  to  notice  of  action, 
although  there  is  no  specific  clause  giving  the  surveyors  power  to  open 
footways.  {Smith  v.  Hopper,  9  Q.  B.  1005.)  So  where  the  declaration 
charged  the  defendant  with  neglect  of  duty  as  surveyor,  in  allowing 
gravel  to  remain  upon  the  highway,  whereby  the  plaintiff  had  been 

an  excavation  in  a  highway  for  the  double  or  treble  costs,  or  any  other 
purpose  of  erecting  a  weighing  ma-  than  the  usual  costs,  between  party 
chine,  whereby  an  accident  oocui-red,  and  party,  shall  or  may  be  recovered, 
the  Court  of  Exchequer  held  that  he  shall  be  and  the  same  are  hereby  re- 
was  entitled  to  notice.  (Bardwick  v.  pealed  :  Provided  always,  that,  in- 
Moss,  7  S.  diN.  1SS.)  stead  of  such    costs,   the  party  or 

This  section,   (the  109th),  by  re-  parties  heretofore  entitled  under  such 

quiring  only  21  days'  notice  of  action  last-mentioned  acts  to  such  double, 

to  be  given,  does  not  repeal  the  1st  treble,  or  other  costs,  shall  receive 

section  of  24  Geo.  2,  o.  44,  which  en-  such  full  and  reasonable  indemnity  as 

titles  a  justice  of  the  peace  to   one  to  all  costs,   charges,    and  expenses 

calendar  month's  notice.  (Eix  v.  Bor-  incurred  in  and  about  any   action, 

ton,  12  Ad.  &  Ell.  470  ;  and  see  Mor-  suit,    or    other  legal  proceeding,   as 

gany.  Leach,  10  M.  ofc  W.  558.)  shall  be  taxed  by  the  proper  ofiicer  in 

(a)  See  Basing  v.  Skelton,  5  T.  R.  that  behalf,  subject  to  be  reviewed  in 

16.  like  manner  and  by  the  same  autho- 

(S)  By  the  5  &  6  Vict.  o.  97,  s.  2,  thority  as  any  other  taxation  of  costs 

so  much  of  any  clause-,  enactment,  or  by  such  ofScer."    See  the  4th  section 

provision,  in  any  public  act  or  acts,  of  this  act,  ante,  p.  1092,  n.  {a),  as  to 
not  local  or  personal,  whereby  it  is   ■  the  act  not  extending  to  any  action 

enacted    or   provided     that    either  commenced  before  the  passing  of  it. 
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Observations  on 
this  enactment. 


As  to  notice  of 
action. 


27.  Amount  of  injured,  he  was  teld  entitled  to  notice  of  action,  as  being  charged 
fees  to  ie  taken,  with  a  thing  done  in  pursuance  of  the  act,  although  it  was  proved  that 
' —  he  had  notice  of  the  gravel  being  there,  and  had  been  guilty  of  want 
of  care  in  leaving  it  there.  {Davis  v.  Curling,  8  Q.  B.  286.)  The 
surveyor  may  remove  nuisances  under  the  powers  contained  in  the 
73rd  section,  but  he  is  not  bound  to  do  so,  however  dangerous  they 
maybe.  {Morgan  v.  Leach,  10  M.  &  W.  558;  but  see  11  &  12  Txct. 
0.  123,  s.  6.) 

As  to  the  construction  of  enactments  of  this  description,  and 
when  a  party  is  entitled  to  notice  of  action,  see  "Justices,"  "  Con- 
stahle." 

There  is  a  distinction  between  cases  where  the  action  is  brought 
for  penalties  for  doing  what  the  act  prohibits,  and  where  it  is  brought 
in  consequence  of  anything  done  in  pursuance  of  the  act.  In  the  former 
case  no  notice  of  action  is  necessary.  {Gharlesworth  v.  Rudgard,  1  C. 
M.  &  R.  498.  And  see  Wright  v.  Horton,  Holt's  N.  P.  G.  450,  and  tho 
cases, ^os*,  "Justices") 

The  omission  to  do  any  act  is  a  "thing  done "  within  the  meaning 
of  the  act.  Therefore,  where  surveyors  undermined  a  wall,  which 
fell  eight  months  afterwards,  an  action  which  was  brought  within 
three  months  after  the  falling  was  held  to  be  within  time.  {Roherts 
V.  Read,  16  East,  215.  See  also  Oillon  v.  Boddington  \  R.  &  M.  0. 
JV.  P.  161,  which  was  a  similar  case;  also  Sutton  v.  Clarke,  6 
Taunt.  29.) 

In  Wordsworth  v.  Harley  and  Others,  (1  B.  &  Ad,  391,  decided  under 
the  repealed  act  13  Geo.  3,  c.  78,)  the  plaintiff,  a  reversioner  of  land, 
declared  against  the  defendant  (a  surveyor  of  highways)  for  digging, 
&c.,  his  close,  separating  a  portion  of  it  from  the  residue,  and  keeping 
it  so  separated,  and  adding  such  portion  to  the  public  road.  The 
separation  was  by  a  wall,  which  was  begun  more  than  3  calendar 
months  before  the  action  was  brought ;  it  was  at  that  time  very  low, 
but  formed  a  complete  division  between  the  parcels  of  laud.  After  the 
commencement  of  the  3  months,  the  waU  was  raised  and  finished.  It 
was  held,  that,  as  there  was  a  complete  separation  before  that  period, 
the  raising  of  the  wall,  or  its  continuance,  was  not  such  a  new  act  as 
would  take  the  case  out  of  the  limitation  in  the  above  clause ;  etper 
Bayley,  J. — "The  continuation  in  this  case  is  not  a  new  fact  committed 
within  the  statute.  If  it  had  the  operation  contended  for,  you  might 
claim  to  bring  an  action  at  any  time  within  20  years."  Lord  Tenterden, 
C.  J.^ — None  of  the  acts  complained  of  in  the  declaration  were  done 
within  the  time  limited  by  the  statute.  The  digging  soil,  taking  away 
earth,  and  throwing  down  fences,  and  the  erecting  of  a  wall,  happened 
before  that  period ;  and  the  separation  of  the  two  parts  of  the  close 
was  complete  before  then.  It  therefore  seems  to  me,  however  unfor- 
tunate the  case  may  be  for  the  plaintiff,  that  the  action  cannot  be 
maintained." 

As  to  the  costs  the  defendant  is  now  entitled  to,  see  ante,  p.  1093, 
n.  (5). 


5  &  6  Will.  4,  0.  50. 
Amount  of  fees. 


XXVII.  amount  of  dFees  to  it  tafeen. 

By5&  6  Will.  4,  0.  50,  s.  110,  "  The  several  fees  hereafter  limited  and 
expressed,_and  no  others,  shall  be  taken  by  the  clerk  of  the  peace,  clerk 
to  the  justices,  or  others,  for  their  several  respective  services  in  the  exe- 
cution of  this  act ;  (that  is  to  say) ;  the  sum  of  6d.  for  every  information ; 
the  sum  of  Is.  for  every  summons  or  warrant,  and  6d.  for  the  service 
thereof;  the  sum  of  6d.  for  every  notice,  and  6d.  for  the  service  thereof; 
the  sum  of  Is.  for  every  order,  and  6d.  for  the  service  thereof;  the  sum 
of  2s.  for  every  warrant  of  distress ;  the  sum  of  Is.  for  every  appoint- 
ment ;  and  the  sum  of  2s.  for  every  conviction  :  provided  always,  that 
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in  no  place  regulated  by  a  local  act  of  Parliament,  when  the  amount  o£  28.  Surveyor 

the  fees  to  be  taken  by  the  clerk  to  the  justices,  or  others,  in  any  pro-  empowered  to 

ceedmg  for  the  recovery  of  any  rate,  shall  be  less  than  the  fees  here-  charge,  Ax. 
inbefore  mentioned,  shall  it  be  lawful  for  such  clerk  to  the  justices  or 


others  to' demand  or  take  a  greater  fee  for  any  similar  proceeding  ^^  *  ^ '^^"1- *■<=■  5"- 
under  this  act  than  the  fee  which  may  be  mentioned  or  directed  to  be  Saving  as  to  local 
taken  by  such  local  act."  ^°'^' 


XXVIII.  Surbegor  empotoeretr  to  ffliiarge  in  account  (&xvtmtB 
of  Ecgal  ^rocceiimg0. 

By  5  &  6  Will.  4,  c.  50,  s.  Ill,  "  If  the  inhabitants  of  any  parish  shall  Expenses  for  de- 
agree  at  a  Testry  to  defend  any  indictment  found  against  any  such  f?»<iing  proseou- 
pq,rish,  or  to  appeal  against  any  order  made  by  or  proceeding  of  any  at  a  vestry  meet- 
justice  of  the  peace  in  the  execution  of  any  powers  given  by  this  act,  i^K.  iiow  to  be 
or  to  defend  any  appeal,  it  shall  and  may  be  lawful  for  the  surveyor  of  ^*''^' 
such  parish  to  charge  in  his  account  the  reasonable  expenses  incurred 
in  defending  such  prosecution,  or  prosecuting  or  defendmg  such  appeal, 
after  the  same  shall  have  been  agreed  to  by  such  inhabitants  at  a 
vestry  or  pubUo  meeting  as  aforesaid,  and  (a)  allowed  by  two  justices 
o^  the  peace  within  the  division  where  such  highway  shall  be ;  which 
e?;penses,  when  so  agreed  to  or  allowed,  shall  be  paid  by  such  parish 
out  of  the  fines,  forfeitures,  payments,  and  rates,  authorised  to  be 
collected  and  raised  by  virtue  of  this  act :  provided  nevertheless,  that 
if  the  money  «o  collected  and  raised  is  not  sufficient  to  defray  the 
expenses  of  repairing  the  highways  in  the  said  parish,  as  well  as  of 
defending  such  prosecution,  or  prosecuting  or  defending  such  appeal 
as  aforesaid,  the  said  surveyor  is  hereby  authorised  to  make,  coUect, 
and  levy  an  additional  rate  in  the  same  manner  as  the  rate  by  this  act 
IS  authorised  to  be  made  for  the  repair  of  the  highway." 

The  former  enactment  on  this  subject  was  the  13  Geo.  3,  c.  78,. s.  65, 
but  the  above  is  somewhat  different.  In  Beg.  v.  Fowler,  {1  A.  &  E. 
836 ;)  it  was  held,  under  the  former  act,  that  law  expenses  incurred  in 
resisting  a  rule  for  a  certiorari  were  expenses  which  might  be  inserted 
in  the  waywarden's  account,  and  so  allowable  or  not,  at  the  discretion 
of  the  justices.  The  court  came  to  this  conclusion,  upon  a  full  under- 
standing that  the  occasion  in  question  was  not  one  of  those  particularly  _ 
specified  in  the  65th  section.  And  they  further  said,  that  all  land  fide 
expenses  incurred  by  the  waywarden  in  pursuance  of  his  duties  might 
be  so  inserted  for  allowance. 

As  to  the  surveyor's  accounts,  see  ante,  p.  1027. 

The  surveyor  of  highways  for  a  parish  may  charge  in  his  accounts 
the  law  expenses  incurred  in  respect  of  an  appeal  against  an  order  of 
justices,  which  was  agreed  to  at  a  vestry  or  public  meeting  of  the 
inhabitants,  or  expenses  which  have  been  allowed  by  two  justices 
acting  for  the  county  or  division  within  which  such  highway  is 
situated.  (Townsend  v.  Bead,  30  L.  J.  M.  0.  245;  10  C.  S.  N.  S.  317.) 
But  he  could  not  so  charge  them  unless  they  had  been  incurred  pur- 
suant to  an  order  of  the  vestry ;  and  if  he  does  so  incur  them  and 
afterwards  makes  an  agreement  with  the  vestry  to  pay  a  part  of  them, 
his  successor  cannot  recover  such  sum  from  him,  there  being  no  privity 
of  contract  between  the  outgoing  surveyor  and  his  successor.  {Kilham 
V.  CoUiw,  21  L.  J.  Q.  B.  65.) 


(a)  This  "and"  is  to  be  read  "or."    {Towusend  y.  Read,  30  £.  J.  M.  0. 
245.) 
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30.  Highways 
into  districts — 
Formation  of. 

5  &  6  wm.  4,  c.  50. 
Not  to  extend  to 
turnpike  roads, 
or  to  roads  under 
local  acts. 


Nor  to  aflfect  the 
universities. 


Nor  city  of  London. 


f^tsttoags  in  fficnerai 
XXIX.  (ffiiemptions  from  t^e  5  &  6  Will.  IV.  c  50. 

By  5  &  6  Will.  4,  c.  50,  sect.  113.  "Provided  always,  that  nothing 
in  this  act  contained  shall  apply  to  any  turnpike  roads,  except  where 
expressly  mentioned,  or  to  any  roads,  bridges,  carriageways,  cartways, 
horseways,  bridleways,  footways,  causeways,  churchways,  or  pave- 
ments, which  now  are  or  may  hereafter  be  paved,  repaired,  or  cleansed, 
broken  up  or  diverted,  under  or  by  virtue  of  the  provisions  of  any  local 
or  personal  act  or  acts  of  Parliament"  (a). 

And  therefore  a  certificate  of  justices  for  diverting  a  highway  under 
s.  85  is  bad,  when  the  highway  in  question  is  within  a  part  of  a  parish 
constituted  a  district  by  a  local  improvement  act.  And,  secondly, 
even  if  the  justices  had  power  to  make  any  such  certificate,  it  could 
only  have  been  upon  the  application  of  the  surveyor  under  the  autho- 
rity of  the  inhabitants  of  the  district  comprised  in  such  local  act. 
{Wright y.  Frant,  Overseers  of,  32  L.  J.  M.  G.  204.)  But  this  section 
only  prevents  the  surveyor  of  the  highways  from  interfering  in  the 
repair  of  roads  which  by  local  acts  are  directed  to  be  repaired  under 
other  superintendence,  it  does  not  exempt  property  which  is  rmder 
such  superintendence  from  the  liability  to  contribute  to  the  highway 
rate.     [Reg.  v.  Paynfer,  13  Q.  B.  399.) 

By  sect.  114.  Nothing  in  this  act  contained  shall  extend  to  aflfect 
any  of  the  rights  or  privileges  of  the  Universities  of  Oxford  or  Cam- 
bridge. 

By  sect.  115.  Nor  the  rights  and  liberties  of  the  city  of  London. 


Limits  of  act. 

Definition  of 
"County"  and 
"  Borough." 


XXX.  ?^t8twags  into  Bistricts— dFormatton  of. 

25  &  26  Vict.  c.  61.  By  25  &  26  Vict.  c.  61,  "An  Act  for  the  better  management  of 
Highways  in  England,''  after  reciting  that  it  is  expedient  to  amend  the 
law  relating  to  highways  in  England,  enacts : — 

Peelimhstaet. 

Sect.  1.  This  act  shall  not  extend  to  Scotland  or  Ireland. 

Sect.  2.  The  word  "county"  in  this  act  shall  not  include  a 
"  county  of  a  city  "  or  "a  county  of  a  town,"  but  where  a  county,  as 
hereinbefore  defined,  is  divided  into  ridings  or  other  divisions  having 
a  separate  court  of  quarter  sessions  of  the  peace,  it  shall  mean  each 
such  division  or  riding,  and  not  the  entire  county ;  and  for  the  pur- 
poses of  this  act  all  liberties  and  franchises,  except  the  liberty  of  Saint 
Albans,  which  shall  be  considered  a  county,  and  except  boroughs  as 
hereinafter  defined,  shall  be  considered  as  forming  part  of  that 
county  by  which  they  are  surrounded,  or  if  partly  surrounded  by  2  or 
more  counties,  then  as  forming  part  of  that  county  with  which  they 
have  the  longest  common  boundary ;  the  word  "  borough  "  shall  mean 
a  borough  as  defined  by  the  5  &  6  Will.  4,  c.  76,  "  for  the  regulation 
of  municipal  corporations  in  England  and  Wales,"  or  any  place  to 
which  the  provisions  of  the  said  act  have  been  or  shall  hereafter  have 
been  extended  (i). 

Sect.  3.  The  word  "parish"  shall  include  any  place  maintaining  its 
■  own  highways ;  the  expressions  "highway  district"  and  "highway 
board"  shall  refer  only  to  highway  districts  formed  and  highway 
boards  constituted  in  pursuance  of  this  act. 

Sect.  4.  The  5  &  6  WiU.  4,  c.  50,  intituled  "  An  Act  to  consolidate 
and  amend  the  Laws  relating  to  Highways  in  that  part  of  Great 


Definition  of 
"Parish,"  "Hig] 
way  District," 
and  "Highway 
Board." 
Definition  of 
"  Principal  Act " 
and  "Highway 
Acts." 


(a)  Nor  to  any  highways  included 
in  any  district  formed  in  pursuance  of 
25  &  26  Vict.  0.  61,  and  which  are 
maintained  under  any  local  act  of 


parliament.     As  to  highways  under 
inclosure  acts,  see  "  Inclosures." 
(6)  See  "  Corporation,  Municipal.' 
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Britain  called  England,"  is  hereinafter  distinguished  as  "the  prin-  30.  Highways 
cipal  act ;  "  and  this  act  and  the  principal  act,  and  the  other  acts  amend-  mto  districts — 
ingthe  principal  act  (a),  are  hereinafter  included  under  the  expression    Forination  of. 

"  the  highway  acts."  

This  act  was  amended  by  the  27  &  28  Vict.  c.  101 ,  which  enacts  : —  27  &  28  Viot.  c  loi. 

Preliminary.  Preliminary. 

Sect.  1.  The  acts  hereinafter  mentioned  may  be  cited  for  all  pur-  short  titles  of 
poses  by  the  short  titles  following ;  that  is  to  say,  highway  acts. 

The  act  of  the  5  &  6  WUl.  4,  c.  50,  and  intituled  "An  Act  to  conso- 
lidate and  amend  the  Laws  relating  to  Highways  in  that  part  of 
Great  Britain  called  England,"  by  the  short  title  of  the  "  High- 
way Act,  1835." 

The  said  act  25  &  26  Vict.  c.  61,  by  the  short  title  of  the  "  Highway 
Act,  1862." 

This  act  by  the  short  title  of  the  "  Highway  Act,  1864." 

AH  the  above-mentioned  acts  and  any  acts  passed  or  to  be  passed 
amending  the  same  shall  be  included  under  the  short  title  of  "  The 
Highway  Acts." 

Sect.  2.  This  act,  so  far  as  is  consistent  with  the  tenor  thereof,  shall  This  act  shall  bo 
be  construed  as  one  with  the  "  Highway  Act,  1862."  25°^  26  Viot  c.  61. 

Sect.  3.  "Poor  Law  Parish"  shall  mean  a  place  that  separately  Definition  of 
maintains  its  own  poor :  "  Poor  Law  ^ 

"Highway  Parish"  shall  mean  a  place  that  after  the  constitution  ^™^P^V^?^^" 
of  a  highway  district  separately  maintains  its  own  highways,  and  is  "  Highway  Rate," 
entitled  to  return  a  waywarden  or  waywardens  to  the  highway  board  and  "  County." 
of  the  district : 

"  Highway  Eate  "  shall  include  any  rate,  whether  poor  rate  or  not, 
out  of  the  produce  of  which  monies  are  payable  in  satisfaction  of  pre- 
cepts of  a  highway  board  : 

"  County"  shall  include  any  division  of  a  county  that  has  a 
separate  county  treasurer. 

FOEMATION  OF  HIGHWAY  DiSTBICTS.  „,  ,^  „„  ■„.  ^       „, 

25  &  26  Vict,  c,  61. 

Sect.  5.  Any  5  or  more  justices  of  a  county  may  by  writing  under  Power  to  justices, 
their  hands  require  the  clerk  of  the  peace  to  add  to  or  send  with  the  ^frtersessions 
notice  required  by  law  to  be  given  of  the  holding  of  courts  of  general  assembled,  to 
or  quarter  sessions  a  notice  in  the  form  marked  (A.)  (J)  in  the  sohe-  ismie  pro-nsional 
dule,  or  as  near  thereto  as  circumstances  admit,  that  at  the  court  highway  districts, 
therein  mentioned  a  proposal  will  be  made  to  the  justices  to  divide  the 
county  or  some  part  thereof  into  highway  districts,  or  to  constitute  the 
whole  or  some  part  thereof  a  highway  district,  and  also  require  the 
clerk  of  the  peace  to  send  by  post  in  a  prepaid  letter  notices  in  the 
aforesaid  form  to  the  churchwardens  or  overseers  of  every  parish  men- 
tioned in  the  said  notice ;  and  upon  such  requisition  being  complied 
with  the  justices  assembled  at  the  court  of  general  or  quarter  sessions 
mentioned  in  the  notice  may  entertain  such  proposal,  and  make  a 
provisional  order  dividing  their  county  or  some  part  thereof  into  high- 
way districts,  or  constituting  the  whole  or  some  part  of  their  county 
a  highway  district,  for  the  more  convenient  management  of  highways, 
but  such  order  shall  not  be  of  any  validity  unless  it  be  confirmed  by 
a  final  order  of  the  justices  assembled  at  some  subsequent  court  of 


(a)  These  acts  wiU  be  found  under  divide  the  parts  of  Holland  in  the 

tit.  ^'Highway."  county  of  Lincoln  into  highway  dis- 

(p)  Notice  is  hereby  given,  that  at  tricts,   or  to  constitute  the  county  of 

the  general  or  quarter  sessions  to  be  Rutland  a  highway  district,  or  to  con- 

held  on  the        day  of        ,  a  proposal  stitute  the  parishes  of  A  Iford,  Castle 

will  be  made  to  dimde  the  cownty  of  Carey,  and  Lovington,  in  the  corwnty  of 

Lincoln  into  highway  districts  [or  to  Somerset,  a  highway  district]. 


1098  M^'ixia.'gs  in  General 

30.  Highways   general  or  quarter  sessions :  provided  [a)  that  wlien  it  is  proposed  tliat 

into  districts —  only  part  of  a  county  shall  be  divided  into  a  higliway  district,  not  less 

Pormatimi  of.    than  2  out  of  the  5  justices  making  such  proposal  shall  be  resident  in 

the  said  district. 

27&28Viot.  c.  101.      By  27  &  28  Vict.  c.  101,  s.  6,  there  shall  be  repealed  so  much  of  s.  5 

Part  of  s.  5  of        of  the  Highway  Act,  1862,  as  provides  that,  "when  it  is  proposed 

is'^2  repealed, "and  ^^^  °^ly  P^'^*  °f  ^  oounty  shall  be  divided  into  a  highway  district,  not 

other  proTJsions     less  than  2  out  of  the  5  justices  making  such  proposal  shall  be  resident 

enacted.  jjj  ^jj^g  g^j^  district ;  "  and  in  Keu  thereof  be  it  enacted,  that  when  it  is 

proposed  that  only  part  of  a  county  is  to  be  constituted  a  highway 

district,  not  less  than  2  out  of  the  5  justices  making  such  proposal 

shall  be  resident  in  the  said  district,  or  acting  in  the  petty  sessional 

division  in  which  such  district  or  some  part  thereof  is  situate. 

A  parish  will  not  be  exempted  from  being  included  in  a  highway 
district,  although  its  highways  are  under  the  superintendence  of  a 
highway  board,  under  5  &  6  Will.  4,  c.  50,  s.  18,  unless  such  board  be 
25  &  26  Vict  0  61  ^'^&^7  constituted.  {Beg.  v.  How,  9  L.  T.  N.  8.  385.) 
Begiilations'as  to '  Sect.  6.  The  following  regulations  shall  be  enacted  as  to  the  making, 
the  making,  &c.  of  confirmation,  and  approval  of  the  orders  of  justices  for  forming  high- 
orders  of  justices,  ^ay  districts : 

1.  The  justices  making  a  provisional  order  under  this  act  shall  . 

appoint  some  subsequent  court  of  general  or  quarter  sessions, 
to  be  held  within  a  period  of  not  more  than  6  months,  for  the 
taking  into  consideration  the  confirmation  of  the  provisional 
order  by  a  final  order : 

2.  The  clerk  of  the  peace  shaU  add  to  or  send  with  the  notice  required 

by  law  to  be  given  of  the  holding  of  courts  of  general  or 
quarter  sessions  a  notice  in  the  form  marked  (B.)  (6)  in  the 
schedule  hereto,  or  as  near  thereto  as  circumstances  admit,  of 
the  appointment  so  made  by  the  justices  in  relation  to  the 
confirmation  of  the  provisional  order  : 

3.  The  justices  assembled  at   the  appointed   court  of  general  or 

quarter  sessions  may  make  a  further  order  quashing  the  pro- 
visional order,  or  confirming  it  with  or  without  variations,  or 
respiting  the  consideration  of  such  ^provisional  order  to  some 
subsequent  court  of  general  or  quarter  sessions,  provided — 
Firstly,  that  where  the  variations  made  extend  to  altering 
the  parishes  constituting  any  highway  district  or  dis- 
tricts as  formed  in  the  provisional  order,  the  order  shall 
be  deemed  to  be  provisional  only,  and  shall  be  dealt  with 
accordingly : 
Secondly,  that  where  a  respite  is  made  to  any  subsequent 
general  or  quarter  sessions,  the  clerk  of  the  peace  shall 
give  notice  of  such  respite  in  manner  in  which  he  is  re- 
quired to  give  notice  in  respect  of  sessions  at  which  a  pro- 
visional or  final  order  is  proposed  to  be  made : 

4.  The  provisional  order  shall  state  the  parishes  to  be  united  in  each 

district,  the  name  by  which  the  district  is  to  be  known,  and  the 
number  of  waywardens  (such  number  to  Ido  at  least  1)  which 
each  pari  sh  is  to  elect :  (c) 


(a)  This  proviso  is  repealed  by  27  order], 

&  28  Vict.  c.  101,  s.  6.  Notice  is  hereby  given,  that  the  con- 

(5)  -Form  (B.)  (25  k  26  Vict.  o.  61).  firmation  of  the  said  provisional  order 

Whereas  at  a  court  of  general    or  by  a  final  order  will  be  taken  into 

quarter  sessions,  held  on  the         day  consideration   by   the   justices   at  a 

of        last,  a  provisional  order  was  court  of  general  or  quarter  sessions  to 

made  in  the  words  following  ;  that  is  he  held  on      the  ■    day  of      next, 
to  say,   [here  set  out  the  provisional         (c)  A  provisional  order   made  by 
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By  27  &  28  Viot.  c.  101,  s.  10,  the  paragraph  No.  5  in  the  6th  sect.  30.  Highways 
of  the  Highway  Act,  1862,  shall  be  repealed,  and  in  lieu  thereof  be  it  imio  districts — 
enacted,  Formation  of. 

The  first  meeting  of  the  highway  board  after  the  formation  of  a  "7"     ; 
district  shall  be  held  at  such  time  as  may  be  appointed  by  the  provi-  2v&28  Vict.o.  loi. 
sional  or  final  order  of  the  justices,  so  that  the  time  appointed  be  not  nlghway  Act  of 
more  than  7  days  after  the  expiration  of  the  time  limited  by  law  for  i862,  aa  to  meet- 
the  election  of  waywardens,  or,  in  the  case  of  a  special  day  being  ap-  ""S^  °^  ^°^l\\^' 
pointed  for  such  election  as  hereinafter  m.entioned,  be  not  more  than  provision 
21  days  after  that  day.  enacted. 

The  day  appointed  for  the  first  meeting  of  the  board  shall  for 
all  the  purposes  of  the  highway  acts  be  deemed  to  be  the  day  of  the 
formation  of  the  district ;  and  the  surveyor  for  the  time  being  of  every 
parish  within  the  district  shall  continue  in  office  until  7  days  after  the 
appointment  of  the  district  surveyor,  and  no  longer. 

A  final  order  of  sessions  made  in  April,  1865  (confirming  a  provi- 
sional order  of  October,  1864),  which  ordered  that  the  first  meeting  of 
the  highway  board  to  be  elected  by  the  highway  district,  should  be 
held  on  the  first  Thursday  after  the  25th  March,  1866,  was  held  good  in 
Reg.  V.  JJs.  of  Lindsey,  1  L.  R.  Q.  B.  68,  because  the  sessions  were  not 
bound  to  appoint  a  day  after  the  expiration  of  the  time  limited  by  law 
for  the  election  of  waywardens,  though  as  a  matter  of  practice  it  would 
have  been  better  to  postpone  the  day  to  1  of  the  7  days  after  such 
limited  time. 

6.  Notice  of  the  provisional  and  final  orders  shall  as  soon  as  pos-  25  &  26  vict.  o.  6i, 
sible  after  the  making  thereof  be  given  by  the  clerk  of  the     ^- « 'x'nt™^'!- 
peace,  by  publishing  a  copy  in  the  London  Gazette  and  in  1  or 
more  newspapers  circulating  in  the  county,  or  if  the  whole 
county  is  not  affected  by  such  order  in  1  or  more  newspapers 
circulating  in  the  district  affected  by  such  orders,  and  by  send- 
ing a  copy  by  post  in  a  prepaid  letter  to  the  overseers  of  every 
parish  within  the  proposed  highway  district,  and  there  shall 
be  added  to  the  notice  of  the  provisional  order  the  date  of 
the  sessions  at  which  the  confirmation  of  such  order  will  be 
considered,  (o) 
Sect.  7.  The  following  restrictions  will  be  imposed  with  respect  to  Bestrictions  on 
the  formation  of  highway  districts  in  pursuance  of  this  act :  ^""dist^'cts^'*'''^ 

Firstly,  there  shall  not  be  included  in  any  highway  district  formed  in 
pursuance  of  this  act  any  of  the  following  places ;  that  is  to  say. 
Any  part  of  a  county  to  which  the  act  23  &  24  Vict.  c.  68, 
and  intituled  "An  Act  for  the  better  Management  and 
Control  of  the  Highways  in  South  Wales,"  extends : 
The  Isle  of  Wight : 

Any  district  constituted  under  the  Publio  Health  Act,  1848, 
and  the  Local  Government  Act,  1858,  or  either  of  such 
acts : 
Any  parish  or  place  the  highways  of  which  are  at  the  time 
of  the  passing  of  this  act,  or  may  be  within  6  months 
afterwards,  under  the  superintendence  of  a  board  esta- 
blished in  pursuance  of  s.  18  of  the  principal  act,  unless 
with  the  consent  of  such  board : 

justices  under  this  act  whereby  E.  the  knowledge  of  the  justices  making 

and  several  other  places  were  cousti-  the  order,  and  the  order  contained  no 

tuted  a  highway  district,    and    one  provision  for  combining  the  3  hamlets 

waywarden  was  to  be  elected  for  each  into  one  place.    {R.  v.  Justices  of  West 

place  respectively,  was  held  bad,  be-  Riding,  13  W.  R.  966.) 
cause  the  fact  that  E.    contained  3  (a)  See  27  &  28  Viot.  o.  101,  s.  12, 

hamlets,  each  separately  maintaining  p.  1105. 
its  own  highways,  was  not  brought  to 
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30.  ffigJumys  Any  parish  or  place  within  the  limits  of  the  metropolis  as 

into  districts—  defined  by  the  18  &  19  Vict.  o.  120,  and  intituled  "An 

Formation  of.  Act  for  the  better  Local  Management  of  the  Metropolis : 

~ ', Any  parish  or  place,  or  part  of  a  parish  or  place,  the  high- 

25  &  26  Vi„t.  c.  61.  .^a_yg  .j^iiereof  are  maintained  under  the  provisions  of  any 

(a)  local  act  of  parliament : 
Secondly,  there  shaU  not  be  included  in  any  highway  district  formed 
in  pursuance  of  this  act  any  parish  or  place,   or  part  of  a 
parish  or  place,  within  the  limits  of  a  borough  without  the 
consent,  firstly,  of  the  council  of  such  borough,_  and,  secondly, 
of  the  vestry  of  the  parish  which,  or  part  of  which,  is  proposed 
to  be  included : 
Thirdly,  where  any  parish  separately  maintaining  its  own  high- 
ways is  situate  in  more  than  I  county  the  whole  of  such 
parish  shall,  for  the  purposes  of  this  act,  be    deemed  to_  be 
within  the  county  within  which  the  ohujch  of  such  parish, 
or  (if  there  be  no  church)  the  greater  part  of  such  parish,  is 
situate : 
Lastly,  where  a  parish  separately  maintaining    its  own    poor    is 
divided  into  townships,  tithings,  hamlets,  or  places,  each  of 
which   separately  maintains  its   own  highways,  it   shall  be 
lawful  for  the  justices,  if  they  think  fit,  in  their  provisional 
order   to   combine   such  townships,   tithings,   hamlets,    and 
places,  and  to  declare  that  no  separate  waywardens  shall  be 
elected  for  such  townships,  tithings,  hamlets,  and  places,  and 
that  such  parish  shall  be  subject  to  the  same  liabilities  in 
respect  of  aU  the  highways  within  it  which  were  before  main- 
tained by  such  townships,  tithings,  hamlets,  and  places  sepa- 
rately, as  if  all  their  several  liabilities  had  attached  to  the 
whole  parish ;  and  that  a  waywarden  or  waywardens  shall  be 
elected  for  such  parish  as  a.  whole ;  and  where  such  order  is 
made,  all  the  provisions  herein  contained  in  relation  to  parishes 
within  the  meaning  of  this  act    shall  be   applicable  to  the 
parish  formed  by  such  combination. 
V  &  28  Vict.  0. 101.      27  &  28  Vict.  c.  101,  sec.  7.  The  power  given  by  s.  7of"  the  High- 
Amendment  of      way  Act,  1862,"  of  combining  townships,  tithings,  hamlets,  or  places 
Ao't  of?8f2'asTo     separately  maintaining  their  own  highways,  and  situate  in  a  poor  law 
combination  of       parish,  shaU  extend  to  combining  any  two  or  more  of  such  townships, 
townships,  &c.       tithings,  hamlets,  or  places,  and  any  combination  so  formed  shall  for 
all  the  purposes   of  the  highway  acts  be  deemed  to  be  a  highway 
parish. 

Where  a  township,  tithing,  hamlet,  or  other  place  separately 
maintaining  its  ovm  highways  is  situate  in  2  or  more  poor  law 
parishes,  each  part  of  such  township,  tithing,  hamlet,  or  other  place 
may  be  combined  with  the  parish  in  which  that  part  is  situate. 

The  justices  may,  by  their  provisional  and  final  order,  declare  that 
any  poor  law  parish  within  their  jurisdiction,  or  residue  of  a  poor  law 
parish,  after  excluding  such  part,  if  any,  as  is  prohibited  by  the 
"Highway  Act,  1862,"  either  wholly  or  without  the  consent  of  the 
governing  body,  from  being  included  in  the  highway  district,  shaU. 
henceforward  become  a  highway  parish ;  and  upon  such  declaration 
being  made  such  poor  law  parish,  or  residue  of  a  poor  law  parish,  shall 
thereafter  be  a  highway  parish  entitled  to  return  a  waywarden  or  way-  . 
wardens  to  the  highway  board  of  the  district  in  which  it  is  included ; 
and  no  rate  shall  be  separately  levied  for  the  maintenance  of  the  high- 
ways, and  no  separate  waywardens  be  elected  in  any  township,  tithmg, 
hamlet,  or  other  subdivision  of  such  poor  law  parish  or  residue  of  a 
poor  law  parish. 

(a)  This  term  "local  act  "does  not  include  turnpike  acts,  26  &  27  Yict. 
c.  94,  s.  1.    Post,  p.  1111. 


f^tsf)toa2S  in  General  iioi 

_  Wtere,  previously  to  tlie  passing  of  the  provisional  order  forming  a  80.  Highways 
higtway  distiiot,  no  surveyors  or  waywardens  have  been  elected  within  into  districts— 
any  highway  parish  in  that  district,  and  where  the  mode  of  electing  a  Formation  of. 
waywarden  or  waywardens  in  such  parish  is  not  provided  by  this  act , 


or  the  "Highway  Act,  1862,"  the  justices  shall,  by  their  provisional  ^^*^^'^'°'- °-"^- 
and  final  orders  constituting  the  district,  or  by  any  subsequent  pro- 
visional and  final  orders,  make  provisions  for  the  annual  election  of  a 
waywarden  or  waywardens  for  such  parish. 

Sect.  8.  Where  a  parish  or  place  separately  maintaining  its  own  Provision  for 
highways  is  situate  partly  within  and  partly  without  the  limits  of  a  ^^^^?  partly 
borough,  the  justices  may  by  their  provisional  and  final  orders  include  withTOtaborough. 
in  a  highway  district  the  outlying  part  of  such  parish  or  place ;   and 
where  the  outlying  part  of  a  parish  or  place  situate  as  aforesaid  has 
been,  previously  to  the  passing  of  this  act,   or  may  be  hereafter,  in- 
cluded in  a  highway  district,  each  part  of  such  parish  or  place  shall 
for  all  the  purposes  of  the  highway  act  be  deemed  to  be  a  place  sepa- 
rately maintaining  its  own  highways;   and  a  waywarden   or  way- 
wardens '  shall    be    elected    by  the    ratepayers    in  each  such  part 
at  such  time   and  in  such  manner  as  may  be  provided  by  the  said 
justices. 

Sect.  9.  The  justices  in  petty  sessions  may  appoint  overseers,  or  other-  Power  of  justices 
wise  deal  with  any  extra-parochial  place  with  a  view  to  constituting  it  ^^  y^'iJces" 
a  highway  parish  or  part  of  a  highway  parish,  in  the  same  manner  as 
the  justices  may  deal  with  such  place  for  the  purpose  of  con- 
stituting it  a  place  or  part  of  a  place  maintaining  its  own  poor, 
in  pursuance  of  the  powers  for  that  purpose  given  by  the  20  Vict. 
c.  19. 

Sect.  11.  In  forming  a  highway  district  under  the  "Highway  Act,  Power  to  justices 
1862,"  the  justices  may,  for  the  purpose  of  avoiding  delay  in  bringing  ^  ?"?"£, ^'^'atfrn 
the  act  into  operation,  appoint  by  their  final  order  a  day  on  which  the  on  a  particular 
first  election  of  waywardens  as  members  of  the  highway  board  is  to  day. 
take  place  in  the  district. 

On  the  day  appointed  for  the  election  waywardens  shall  be  elected 
in  every  parish  in  the  district  entitled  to  elect  such  ofB.cers  by  the 
same  persons  and  in  the  same  manner  by  and  in  which  waywardens 
are  elected  under  the  "Highway  Act,  1862,"  and  all  the  provisions  of 
the  highway  acts  relating  to  the  qualifications  of  surveyors  or  way- 
wardens, and  to  the  appointment  of  surveyors  and  waywardens  by 
justices  in  the  event  of  no  election  taking  place,  shall  apply  accord- 
ingly ;  but  the  waywardens  elected  under  this  section  shall  continue 
in  office  only  until  the  time  at  which  the  next  annual  election  of  sur- 
veyors would  have  taken  place  in  the  several  parishes  of  the  district  if 
the  same  had  not  been  constituted  a  highway  district,  and  at  that  time 
new  waywardens  shall  be  elected  in  manner  provided  by  the  high- 
way acts. 

Sect.  13.  Contiguous  places  situate  in  dififerent  counties  and  places  As  to  union  of 
situate  partly  in  one  county  and  partly  in  another  county  or  counties  fer™t  mmtii' 
shall,  for  the  purpose  of  being  united  in  one  highway  district,  be 
deemed  to  be  subject  to  the  jurisdiction  of  the  justices  of  any  county, 
who  may  make  a  provisional  and  final  order  constituting  them  a 
highway  district,  in  the  same  manner  as  if  all  such  places  or  parts 
of  places  were  situate  in  such  last-mentioned  county ;  subject  to  this 
proviso,  that  the  provisional  and  final  orders  of  the  justices  of  the 
said  county  shall  be  of  no  validity  unless  provisional  and  final  orders 
to  the  same  effect  are  passed  either  concurrently  with  or  subsequently 
to  the  first-mentioned  provisional  and  final  orders  by  the  justices  of 
every  other  county  in  which  any  of  the  said  places  or  parts  of  places 
are  situate. 

Sect.  14.  The  approval  of  the  justices  of  any  county  to  any  pro-  ■^'?n°™™^ °^ 
visional  order  made  by  the  justices  of  another  county  affecting  any  ^^^  i862.'^  "*^ 
place  in  such  first-mentioned  county  in  pursuance  of  s.  39  of  the 
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"  HigliwayAot,  1862,"  Bhall  be  testified  by  provisional  and  final  orders 
of  tbe  justices  of  the  said  first-mentioned  countj'. 

The  powers  conferred  on  justices  by  s.  39  of  the  "  Highway  Act, 
1862,"  shall  be  deemed  to  extend  to  the  separation  of  any  townships, 
tithings,  hamlets,  or  places  separately  maintaining  their  own  high- 
ways which  may  have  been  consolidated  by  any  previous  order  of  the 
justices,  and  to  an  alteration  in  the  ntimber  of  waywardens  of  any 
parish. 

Sect.  15.  Where,  after  the  formation  of  a  highway  district,  an 
application  is  made  by  any  parish  in  that  district  to  any  court  of 
general  or  quarter  sessions,  praying  that  the  said  parish  may  be  re- 
moved from  that  district,  all  costs  incidental  to  or  consequential  on 
such  application  and  the  removal  of  the  said  parish  shall,  unless  the 
court  otherwise  directs,  be  paid  by  the  parish  that  has  made  the  ap- 
plication in  such  manner  as  the  said  court  may  direct.  The  amount 
of  such  costs  shall  be  raised  in  the  same  manner  as  if  they  were 
expenses  incurred  in  maintaining  and  keeping  in  repair  the  highways 
of  that  parish. 

Sect.  16.  No  order  of  the  justices  forming  a  highway  district, 
whether  made  before  or  after  the  passing  of  this  act,  shall  be  void  by 
reason  that  it  includes  in  such  district  a  place  which  the  justices  are 
not  entitled  to  include  under  the  provisions  of  this  act  or  the  "  High- 
ways Act,  1862,"  or  one  of  such  acts ;  and  any  order  containing  such 
prohibited  place  shall  be  construed  and  take  effect  as  if  that  place  had 
not  been  mentioned  therein. 

All  expenses  properly  incurred  by  the  justices  of  any  county  in 
maintaining  the  validity  of  any  provisional  or  final  order  made  by  them 
shall  be  payable  out  of  the  county  rate  of  that  county. 

Sec.  17.  AH. powers  and  jurisdictions  vested  in  justices  by  the 
"  Highway  Act,  1862,"  and  this  act,  or  either  of  such  acts,  may  from 
time  to  time  be  exercised  in  relation  to  highway  districts,  highway 
boards,  and  highway  parishes  ah-eady  formed,  as  well  as  upon  the 
occasion  of  forming  new  highway  districts,  boards,  or  parishes ;  and 
where  an  alteration  is  made  in  part  only  of  a  highway  district  the 
residue  of  that  district  shall  not  be  affected  thereby,  but  shall  con- 
tinue subject  to  the  highway  acts  in  the  same  manner  as  if  no  such 
alteration  had  been  made. 

Sect.  18.  The  expression  "provisional  and  final  order,"  as  used  in 
this  act,  shall  mean  a  provisional  and  final  order  passed  and  published 
in  manner  provided  by  this  act  (a)  and  the  "Highway  Act,  1862  "  (l), 
with  the  necessary  variations  as  to  notices  and  otherwise. 

Legai  Objections  to  Poematiost  oe  District.   . 

25  &  26  Vict.  c.  ei.      Sect.  8.  No  objection  shall  be  made  at  any  trial  or  in  any  legal 

Eules  !B  to  objec-    proceeding  to  the  validity  of  any  orders  or  proceedings  relating  to  the 

mdpubUcItion°°'  formation  of  a  highway  district,  after  the  expiration  of  3  calendar 

of  orders.  months  from  the  date  of  the  publication  in  the  Gazette  of  the  order 

under  which  the  district  is  formed ;  and  the  production  of  a  copy  of 

the  London  Gazette  containing  a  copy  of  the  order  of  justices  forming 

a  highway  district  shall  be  receivable  in  all  courts  of  justice,  and  in 

all  legal  proceedings,  as  evidence  of  the  formation  of  the  district  and 

of  the  matters  in  the  said  order  mentioned. 

Ameb-dmbnts  as  to  Oedbes  oe  Justices. 

27&28Viot.  o.ioi.      27  &  28  Vict.  c.  101,  sect.  4.  "Where  more  highway  districts  than 

Amendment  of       one  are  comprised  in  any  order  of  justices,  whether  provisional  or  final, 

Aot'of  isef '    ™^  ^^^  whether  made  before  or  after  the  passing  of  this  act,  the  formation 

of  each  of  such  districts  is  to  be  deemed  independent  of  the  formation 


Extent  of  powers 
of  justices. 


Definition  of 
"  provisional  and 
final  orders." 


(a)  See  sect.  12,  p.  1105. 


(J)  Sect.  S,  ante,  p.  1098. 


3^i2|lxra2gi  in  ^meral  iios 

of  any  other  district,  and  tlie  order  shall  for  all  purposes  be  construed  30.  Eighwa/ys 
and  take  eflfect  as  if  a  separate  order  had  been  made  in  respect  of  each  into  districts — 
district ;  and  any  variation  ia  a  provisional  order  altering  the  parishes    Formation  of. 

in  any  one  or  more  districts  comprised  in  that  order  shall  make  that \ 

order  provisional  only  as  to  the  particular  district  or  districts  in  which  2?&2SYiot.c.  101. 
the  alterations  are  made,  and  not  as  to  any  other  district  or  districts 
included  in  the  same  order. 

Sect.  5.   Any  parish,  township,   tithing,  hamlet,  or  other  place  Certain  places  to 
having  a  known  legal  boundary  in  which,  there  are  no  highways  ^^  deemed  places 
repairable  at  the  expense  of  the  place,  or  in  which  the  highways  taESig  their'own 
are  repaired  at  the  expense  of  any  person,  body  politic  or  corpo-  highways, 
rate,  by  reason  of  any  grant,  tenure,  limitation,  or  appointment  of 
any  charitable  gift,  or  otherwise  howsoever  than  out  of  a  highway 
rate  or  other  general  rate,  shall,  for  the  purposes  of  the  highway 
acts,  be  deemed  to  be  a  place  separately  maintaining  its  own  high- 
ways. 

Where  part  of  a  parish  is,  in  pursuance  of  the  Local  Government 
Act,  1858,  Amendment  Act,  1861,  s.  9,  treated  as  forming  part  of  a 
district  constituted  under  the  Local  Government  Act,  1858,  for  all 
purposes  connected  with  the  repair  of  highways  and  the  payment  of 
highway  rates,  but  for  no  other  purpose,  such  part  shall,  for  the  pur- 
poses of  the  "Highway  Act,  1862,"  and  this  act,  be  deemed  to  be  a 
place  separately  maintaining  its  own  highways,  and  capable  of  being 
included  in  a  highway  district,  without  requiring  the  consent  of  the 
local  board  to  be  given. 

Where  the  highways  of  one  part  of  a  parish  are,  in  pursuance  of  a 
private  act  of  parliament,  repairable  out  of  a  different  rate  from  that 
out  of  which  the  highways  of  the  other  part  are  repairable,  each  of 
such  parts  shall,  for  the  purposes  of  the  highway  acts,  be  deemed  to  be 
a  place  separately  maintaining  its  own  highways. 

CoirsTiTUTioN  OF  Highway  Boaed. 

25  &  26  Vict.  c.  61,  s.  9,  enacts,  with  respect  to  the  constitiiUon  of  25  &  26  Vict.  c.  01. 
the  highway  board  in  each  highway  district,  the  provisions  following ;  Coiistitvition  ^ 
(that  is  to  say,)  ^  ^^^ 

(1.)  The  highway  board  shall  consist  of  the  waywardens  elected  in 
the  several  places  within  the  district,  in  manner  hereinafter 
m.entioned  (a),  and  of  the  justices  acting  for  the  county  and  re- 
siding within  the  district : 

(2.)  The  board  shall  be  a  body  corporate,  by  the  name  of  the  high- 
way board  of  the  district  to  which  it  belongs,  having  a  perpetual 
succession  and  a  common  seal,  with  a  power  to  acquire  and  hold 
lands  for  .the  purposes  of  the  highway  acts,  without  any  licence 
in  mortmain : 

(3.)  No  act  or  proceeding  of  the  board  shall  be  questioned  on  account 
of  any  vacancy  or  vacancies  in  their  body  : 

(4.)  No  defect  in  the  qualification  or  election  of  any  person  or  per- 
sons acting  as  members  or  member  of  the  board  or  committee 
of  a  board  shall  be  deemed  to  vitiate  any  proceedings  of  such 
board  in  which  he  or  they  have  taken  part  in  oases  where  the 
majority  of  members,  parties  to  such  proceedings,  are  duly  enti- 
tled to  act : 

(5.)  Any  minute  made  of  proceedings  at  meetings  of  the  board  or  of 
committees  of  the  board  if  signed  by  any  person  purporting  to 
be  the  chairman  of  the  board  or  committee  of  the  board,  either 
at  the  meeting  of  the  board  or  committee  of  the  board  at  which 
such  proceedings  took  place,  or  at  the  next  ensuing  meeting  of 
the  board  or   committee  of  the  board,  shall  be  receivable  in 

(a)  Post,  p.  1104 
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evidence  in  all  legal  proceedings  without  further  proof ;  and 
until  the   contrary  is  proved  every  meeting  of  the  board  or 
committee  of  the  board  in  respect  of  the  proceedings  of  which 
minutes  have  been  so  made  shall  be  deemed  to  have  been  duly 
convened  and  held,  and  all  the  members  thereof  to  have  been 
duly  qualified : 
(6.)  No  member  of  a  board,  by  being  party  to,  or  executing  in  his 
capacity  of  member,  any  contract  or  other  instrument  on  behalf 
of  the  board,  or  otherwise  lawfully  exercising  any  of  the  powers 
given  to  the  board,  shall  be  subject  to  be  tried  or  prosecuted, 
either  individually  or  with  others,  by  any  person  whomsoever ; 
and  the  bodies  or  goods  or  lands  of  the  members  shall  not  be 
liable  to  execution  of  any  legal  process  by  reason  of  any  con- 
tract or  other  instrument  so  entered  into,  tried,  or  executed  by 
them,  or  by  reason  of  any  other  lawful  act  done  by  them  in 
execution  of  any  of  the  powers  of  the  board ;  and  the  members 
of  the  board  may  apply  any  monies  in  their  hands  for  the 
purpose  of  indemnifying  themselves  against  any  losses,  costs, 
or  damages  they  may  incur  in  execution  of  the  powers  granted 
to  them : 
(7.)  The  rules  contained  in  the  schedule  hereto  with  respect  to  the 
proceedings  of  highway  boards,  and  the  other  matters  therein 
contained,  shall  be  observed  in  the  same  manner  as  if  such 
rules  were  enacted  in  the  body  of  this  act. 
27  &  28  Yict.  c.  101,  sect.  29.  A  justice  of  the  peace  acting  for  the 
county  in  which  a  highway  district  is  situate,  if  he  is  resident  in  any 
place  which  is  prohibited  either  altogether  or  without  the  consent  of 
the  local  authority  from  being  included  in  a  highway  district  by  the 
7th  section  of  the  "  Highway  Act  of  1862,"  and  which  is  surrounded 
by  or  adjoins  in  any  part  such  highway  district,  shall,  by  virtue  of 
his  office,  be  a  member  of  the  highway  board  of  such  district,  subject 
to  this  qualification,  that  if  in  pursuance  of  this  section  any  justice  of 
the  peace  would  be  entitled  to  be  a  member  of  two  or  more  highway 
boards  in  the  same   county,   he  shall,   by  letter  under  his  hand, 
addressd  to  the  clerk  of  the  highway  board  for  which  he  elects  to  act, 
and  by  him  to  be  transmitted  to  the  clerk  of  the  peace  of  the  county, 
declare  of  which  of  the  said  highway  boards  he  elect-s  to  be  a  member, 
and  having  made  that  election  he  shall  be  bound  thereby,  and  shaU. 
not  be  entitled  by  virtue  of  his  office  of  justice  to  be  a  member  of  any 
other  of  the  said  boards. 


Election  of  way- 
wardens. 


ElECTIOIT  of  WAYWAEDEIfS. 

25  &  26  Vict.  c.  61.      Sect.  10.  The  following  regulations  shall  be  observed  with  respect 
to  the  election  of  waywardens  in  highway  districts : 

In  every  parish  forming  part  of  a  highway  district  there  shall  be 
elected  every  year  for  the  year  next  ensuing  a  waywarden,  or 
such  number  of  waywardens  as  may  be  determined  by  order  of 
the  justices : 
Such  waywarden  or  waywardens  shall  be  elected  in  every  parish 
forming  part  of  a  highway  district  at  the  meeting  {a)  and  time 


(a)  By  27  &  28  Vict.  c.  101,  s.  31, 
any  meeting  of  ratepayers  for  4he 
election  of  a  waywarden  is  to  be 
deemed  included  in  the  expression 
"inhabitants  in  vestry  assembled," 
as  used  in  the  highway  acts. 

A  final  order  of  quarter  sessions 
made  in  April,  1865  (confirming  a 
provisional  order  of  October,  1864), 


which  ordered  that  the  first  meeting 
of  the  highway  board  to  be  elected 
for  the  highway  district  should  be 
held  on  the  first  Thursday  after  the 
25th  of  March,  1866,  is  good ;  because 
the  sessions  were  not  bound  to  ap- 
point a  day  after  the  expiration  of  the 
time  limited  by  law  for  the  election 
of  waywarden,  though,  as  a  matter  of 
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and  in  tlie  manner,  and  subject  to  the  same  qualification  and  30.  Highways 
the  same  power  of  appointment  in  the  justices,  in  the  event  of  into  districts — 
no  election  taking  place,  or  in  the  event  of  a  vacancy  at,  in,  and  Formation  of. 
subject  to  which  a  person  or  persons  to  serve  the  office  of  sur-  25  &  26  Vict  c  '61 
veyor  would  have  been  chosen  or  appointed  if  this  act  had  not  •  ■-    ■ 

passed : 
The  justices  shall  in  their  provisional  order  make  provision  for 
the  election  of  a  waywarden  or  waywardens  in  places  where 
no  surveyor  or  surveyors  were  elected  previously  to  the  place 
forming  part  of  a  highway  district : 
A  waywarden  shall  continue  to   act  untU  his   successor  is  ap- 
pointed, and  shall  be  re-eligible. 
By  the  26  &  27  Vict.  c.  61,  after  reciting  that  it  is  expedient  that 
waywardens,  appointed  under  25  &  26  Vict.  c.  61,  should  be  prevented 
from  contracting  for  any  works  to  be  executed  under  the  said  act 
within  their  own  districts,  enacts : 

Sect.  1.  No  such  waywarden  shall  directly  or  indirectly,  in  his  own  Penalty  on  way- 
name  or  in  the  name  of  any  other  person  or  persons,  contract  for  wardens  being 
the  repair  of  any  road,  or  for  any  other  work  to  be  executed  under  the  concerned  in  con- 
provisions  of  the  said  recited  act  within  the  parish  for  which  he  is  thelr^omi  des- 
elected waywarden,  or  within  any  other  parish  in  the  same  district,  tricts  (a;, 
under  the  pain  of  forfeiting  the  sum  of  10?.,  with  full  costs  of  suit,  to 
any  person  or  persons  who  shall  sue  for  the  same  by  action  for  debt 
in  any  county  court  within  the  jurisdiction  of  which  the  parish  in 
which  the  roads  to  be  repaired,  or  the  other  work  so  contracted  for,  is 
situate. 

Sect.  2.  It  shall  not  be  lawful  for  any  highway  board  to  pay  know-  Highway  boards 
ingly  for  any  repair  or  work  so  contracted  for,  and  any  money  paid  by  ?""  ''''^'^'"^^^J 
any  board  under  any  such  contract  shall  be  recoverable  by  them  with  conrScted  for. 
fuU  costs  from  the  person  or  persons  to  whom  the  same  shall  have  been 
paid,  by  action  of  debt  in  any  of  her  majesty's  courts  of  record  at 
Westminster,   if  the  same    shall   amount  to   above  50?.,  or  in  any 
county  court  as  aforesaid  if  below  that  amount,  and  the  balance  so 
recovered,  after  paying  aE  expenses,  shall  be  placed  to  the  credit  of 
the  district  fund. 

Sect.  3.  This   act  shall  be  construed  with  and  held  to  be  part  of  tmb  act  to  bo  as 
the  said  recited   act  for  the  better   management   of  highways  in  part  of  recited  act. 
England. 

27  &  28  Vict.  0.  101,  s.  20.  Whereas  doubts  are  entertained  whether  27&28Viot.  0.101. 
sect.  46  of  the  Highway  Act  of  1835  (a),  applies  to  a  highway  dis-  Power  to  way- 
trict,  be  it  enacted,  that  that  section  shall  not  apply_  to  the  high-  ^*^j  ^^  *°  °°"" 
way  board  of  any  highway  district  or  to  any  parish  within  any  highway  or  cartage  of 
district.  materials. 

Notwithstanding  anything  contained  in  the  26  &  27  Vict.  c.  61,  or  in 
any  other  act,  any  waywarden  may  contract  for  the  supply  or  cartage 
of  materials  within  the  parish  for  which  he  is  waywarden,  with  the 
licence  of  2  justices  assembled  at  petty  sessions,  such  licence  to  be 
granted  on  the  application  of  the  clerk  of  the  highway  board,  who 
must  be  authorised  to  make  such  application  by  a  resolution  of 
his  board  assembled  at  a  meeting  of  which  notice  has  been 
given.  .  27  &  28  Vict.  0. 101. 

Sect.  12.  (5)  No  order  of  the  justices  forming  a  highway  district  shall  Publication  of 
be  invalidated  by  reason  of  its  not  being  published  in  the  London  orders  in  Gazette 
Gazette,  and  where  any  reference  is  made  ia  any  section  of  the  "  High-        °  permissive, 
way  Act,  1862,"  to  the  date  of  the  publication  in  the  gazette  of  the 


practice,  it  would  have  been  better  to  Q,  B.  68.) 

have  postponed  the  day  to  one  of  the  (as)  See?the  sections,  ante,  p.  1005. 

seven  days  after  snoh  limited  time.  (6)  This  section'ought  to  have  been 

[R.  V.  Jiistices  of  Lindsey,  L.  R.  1  inserted  on  page  1099. 
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30.  Highways  order,  such,  section  shall  be  construed  as  if  the  date  of  the  makmg  of 
into  districts — ■  the  final  order,  under  which  the  district  is  formed  were  substituted 
Formation  of.    for  "  the  date  of  the  publication  in  the  gazette  of  the  order  under 
27  428  Vict — loT  ^^'^^  ^he  district  is  formed ;  "  and  any  copy  of  the  provisional  or 
■  °'     ■  final  order  of  the  justices  forming  a  highway  district,  certified  under 
the  hand  of  the  clerk  of  the  peace  to  be  a  true  copy,  shall  be  receiv- 
able in  all  courts  of  justice,  and  in  all  legal  proceedings  as  evidence 
of  the  formation  of  the  district  and  of  the  matters  in  the  said  order 
mentioned.     See  25  &  26  Vict.  o.  61.  s.  6,  paragraph  (6),  p.  1099. 

Sect.  19.  Every  waywarden,  before  taking  his  seat  as  a  member  of 
a  highway  board,  shall  produce  a  certificate  of  his  having  been  duly 
elected  or  appointed  a  waywarden,  and  such  certificate  shall,  in  the 
case  of  an  elected  waywarden,  be  signed  by  the  chairman  of  the 
vestry  or  other  meeting  at  which  he  was  elected ;  and  in  tbe  case  of  a 
waywarden  appointed  by  justices,  be  signed  by  the  justices  making 
the  appointment. 

A  waywarden  may  sit  as  such  for  more  places  than  one,  but  he  shall 
be  entitled  to  one  vote  only  as  waywarden. 

„,  ,  „^ ...  .       „,  CONSEQTTENCES    OF  FOEMATION  OF  HIGHWAY  DISTRICT. 

25  &  26  Vlct.  o.  61. 

estaShment  "f  ^®''*'  ^^'  ^^  ^^^  *^*®'  *^®  ^'®*  meeting  in  any  highway  district 
Mghway  toard?  of  the  board  of  such  district  the  following  consequences  shall 
ensue : — 

All  such  property,  real  and  personal,  including  all  interests,  ease- 
ments, and  rights,  in,  to,  and  out  of  property,  real  and  per- 
sonal, and  including  things  in  action,  as  belong  to  or  are 
vested  in,  or  woiild  but  for  this  act  have  belonged  to  or  been 
vested  in,  any  surveyor  or  surveyors,  of  any  parish  forming 
part  of  a  district,  shall  pass  to  and  vest  in  the  highway  board 
of  that  district  for  all  the  estate  and  interest  of  such  sur- 
veyor or  surveyors  as  aforesaid,  but  subject  to  all  debts  and 
liabilities  afiecting  the  same : 

All  debts  and  liabilities  incurred  in  respect  of  any  property  trans- 
ferred to  the  highway  board  may  be  enforced  against  the 
board  to  the  extent  of  the  property  transferred  : 

All  such  powers,  rights,  duties,  liabilities,  capacities,  and  inca- 
pacities (except  the  power  of  making,  assessing,  and  levy- 
ing highway  rates),  as  are  vested  in  or  attached  to,  or  would 
but  for  this  act  have  become  vested  in  or  attached  to  any 
surveyor  or  surveyors  of  any  parish  forming  part  of  the  dis- 
trict, shall  vest  in  and  attach  to  the  highway  board  : 

All  property  by  this  act  transferred  to  the  board  shall  be  held  by 
them  upon  trust  for  the  several  parishes  or  places  now 
maintaining  their  own  highways  within  their  district  to  which 
such  property  belongs,  or  for  the  benefit  of  which  it  was  held 
previously  to  the  formation  of  the  district. 


tower  to  highway 
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APPOINTMBIfT  AND  DUTIES  OF  OfFIOEES. 

Sect.  12.  The  highway  board  of  a  district  shall,  at  their  first  meet- 
ing or  at  some  adjournment  thereof,  by  writing  under  their  seal,  ap- 
point a  treasurer,  clerk,  and  district  surveyor;  they  may  also  at 
any  meeting,  if  they  think  fit,  appoint  an  assistant  surveyor ;  they 
may  from  time  to  time  remove  any  of  such  officers,  and  appoint 
others  in  the  room  of  such  as  may  be  so  removed,  or  as  may  die  or 
resign ;  they  may  also,  out  of  any  monies  in  their  hands,  pay  such 
salaries  as  they  think  reasonable  to  the  clerk  and  district  and  assistant 
surveyor,  and  to  the  treasurer,  if  they  think  necessary :  Provided  that 
before  the  treasurer  enter  upon  his  office  the  board  shall  take  sufficient 
security  from  him  for  the  due  performance  of  the  duties  of  his  office 
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but  no  appointment,  except  the  first,  to  any  of  the  offices  specified  30.  Sighwa/ys 
)jx  this  section,  shall  be  made  unless  notice  in  writing,  has  been  sent  into  districts — 
to  every  member  of  the  board.  .  Formation  of. 

Sect.   13.  Not  more  than  one  office  of  treasurer,  clerk,  and  district  ,^..  TT 

or  assistant  surveyor  of  the  same  highway  board  shall  be  held  by  the  ,^^^  offices  not  to' 
same  person,  or  bjr  persons  in  partnership  with  each  other,  or  by  be  held  by  the 
persons  in  the  relation  at  employer  and  clerk,  agent,  or  servant,  one  same  person. 
of  the  other,  or  of  the  partner  of  either  of  them ;  and  if  any  person 
accepts  or  holds  the  office  of  treasurer,  clerk,  or  district  or  assistant 
surveyor,  contrary  to  this  provision,  he  shall  be  liable  to  a  penalty  not 
exceeding  6QI. 

Sect.  14.  The  treasurer  of  each  highway  board  shall  receive,  and  Duties  of  trea- 
hold  to  the  account  of  such  board,  aU.  monies  paid  to  or  for  the  use  of  °'"^''- 
such  board,  and  shall  make  payments  thereout  under  orders  of  such 
board,  and  shaU  once  in  every  3  months,  on  *  or  at  such  days  or  times  *  sic. 
as  the  board  may  direct,  or  oftener  if  required  by  the  board,  make  up 
an  account  of  all  monies  received  and  paid  by  him,  and  deliver  the 
same  to  the  clerk  of  the  board. 

Sect.  15.  The  clerk  of  every  highway  board  shall  in  person,  or  by  Duties  of  clerk, 
such  deputy  as  may  be  allowed  by  such  board,  attend  all  meetings  of 
the  board,  and  shall  conduct  the  correspondence  thereof,  and  enter 
and  keep,  in  books  to  be  provided  for  the  purpose,  notes,  minutes,  or 
copies,  as  the  case  may  require,  of  the  meetings,  acts,  orders,  resolu- 
tions, proceedings,  and  correspondence  of  such  board,  and  shall  keep 
all  books,  papers,  and  documents  committed  to  his  charge,  and  shall 
perform  all  such  other  duties  as  the  board  may  direct. 

Sect.  16.  The  district  surveyor  shall  act  as  the  agent  of  the  board  in  Duties  ot  district 
carrying  into  effect  all  the  works  and  performing  all  the  duties  by  surveyor, 
this  act  required  to  be  carried  into  effect  or  to  be  performed  by  the 
board,  and  he  shall  in  all  respects  conform  to  the  orders  of  the  board 
in  the  execution  of  his  duties,  and  the  assistant  surveyor,  if  any,  shall 
perform  such  duties  as  the  board  may  require,  under  the  direction  of 
the  district  surveyor. 

27  &  28  Vict.  c.  101,  s.  30.  The  appointment  of  any  officer  of  a  high-  2r  &  28  vict  c.  loi. 
way  board  may  be  made  by  a  minute  of  the  board  signed  by  the  chair-  ^cers  onboard, 
man  and  countersigned  by  the  clerk  of  the  board,  and  any  appointment 
so  made  shall  be  as  vaM  as  if  it  were  made  under  the  seal  of  the 
board. 

27  &  28  Vict.  c.  101,  s.  31.  The  power  of  appointing  paid  coUeotors  Power  to  appoint 
of  highway  rates  with  the  consent  of  the  inhabitants  m  vestry  assem-  P?iJ  collectors  of 
bled,  which  is  vested  in  a  surveyor  by  the  "Highway  Act,  1835,"  and  ^S^'^^^ '^^^■ 
aU.the  provisions  of  that  act  relating  to  such  appointment,  shaE  be 
vested  in  and  extend  to  any  waywarden  required  to  levy  rates  in  pur- 
suance of  the  "Highway  Act,  1862,"  and  this  act,  or  either  of  such 
acts ;  and  for  the  purposes  of  this  act  any  meeting  of  ratepayers  en- 
titled to  elect  a  waywarden  or  waywardens  shall  be  deemed  to  be 
included  under  the  expression  "  inhabitants  in  vestry  assembled,"  as 
used  in  this  section,  and  the  highway  acts.    See  the  sections,  ante, 
p.  1027. 

27  &  28  Vict.  c.  101,  s.  45.  If  the  highway  board  of  a  district  make  in  case  of  default 
defaTilt  in  appointing  a  treasurer,  clerk,  and  district  surveyor,  or  any  "f  highway  boar4 
of  such  officers,  in  pursuance  of  the  "Highway  Act,  1862,"  within  3  appomtmg officer, 
months  after  the  day  fixed  by  the  jtistices  for  the  holding  of  the  first 
meeting  of  the  board,  or  within  3  months  after  a  vacancy  occurring  in 
any  of  the  said  offices,  the  justices  in  general  or  quarter  sessions  as- 
sembled may,  if  they  think  fit,  appoint  a  person  to  any  of  the  said 
offices  in  respect  of  which  the  default  has  been  made,  and  may  fix  the 
salary  to  be  paid  to  the  officer  appointed ;  and  any  such  appointment 
shall  take  effect  and  salary  be  recoverable  in  the  same  manner  as  if 
the  officer  appointed  by  the  justices  had  been  appointed  by  the  high- 
way board  of  the  district ;  and  it  shall  not  be  lawful  for  such  boardy 

4  b2 
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30.  Highways  without  the  consent  of  the  said  justices,  to  remove  any  officer  appointed 
%Mo  districts—  by  them  under  this  section,  or  to  lessen  his  salary  within  one  year 
Form.atwn  of.    from  the  date  of  his  appointment. 

26&26Viot.  v;.  61.  .^  ^  ^ 

WoEKs  Airo  Duties  op  Boaed. 

highways.  Sect.  17.   The  highway  board  shaU  maintain  in  good  repair  the 

highways  within  their  district,  and  shall,  subject  to  the  provisions  of 
this  act,  as  respects  the  highways  in  each  parish  within  their  district, 
perform  the  same  duties,  have  the  same  powers,  and  be  liable  to  the 
same  legal  proceedings  as  the  surveyor  of  such  parish  would  have 
performed,  had,  and  been  liable  to  if  this  act  had  not  passed.  It  shall 
be  the  duty  of  the  district  surveyor  to  submit  to  the  board  at  their 
first  meeting  in  every  year  an  estimate  of  the  expenses  Hkely  to  be 
incurred  during  the  ensuing  year  for  maintaining  and  keeping  in 
repair  the  highways  in  each  parish  within  the  district  of  the  board, 
and  to  deliver  a  copy  of  such  estimate  as  approved  or  modified  by  the 
board  so  far  as  the  same  relates  to  each  parish  to  the  wa3rwarden  of 
such  parish. 

road?  a^outrf*™      ^^''*-  ^^-  "Where  complaint  is  made  to  any  justice  of  the  peace  that 

repair.  any  highway  within  the  jurisdiction  of  the  highway  board  is  out  of 

repair,  the  justice  shall  issue  two  summonses  (a),  the  one  addressed  to 
the  highway  board  and  the  other  to  the  waywarden  of  the  parish 
liable  to  the  repair  of  such  highway,  requiting  such  board  and  way- 
warden to  appear  before  the  justices  at  some  petty  sessions,  in  the 
summons  mentioned,  to  be  held  in  the  division  where  such  highway 
is  situate ;  and  at  such  petty  sessions,  unless  the  board  undertake 
to  repair  the  road  to  the  satisfaction  of  the  justices,  or  unless  the 
waywarden  deny  the  liability  of  the  parish  to  repair,  the  justices 
shall  direct  the  board  to  appear  at  some  subsequent  petty  sessions  to 
be  then  named,  and  shall  either  appoint  some  competent  person  to 
view  the  highway,  and  report  to  them  on  its  state  at  such  other 
petty  sessions,  or  fix  a  day,  previous  to  such  petty  sessions,  at  which 
two  or  more  of  such  justices  will  themselves  attend  to  view  the 
highway. 

At  such  last-mentioned  petty  sessions,  if  the  justices  are  satisfied, 
either  by  the  report  of  the  person  so  appointed,  or  by  such  view  as 
aforesaid,  that  the  highway  complained  of  is  not  in  a  state  of  com- 
plete repair,  it  shall  be  their  duty  to  make  an  order  on  the  board 
limiting  a  time  for  the  repair  of  the  highway  complained  of ;  and  if 
such  highway  is  not  put  in  complete  and  effectual  repair  by  the  time 
limited  in  the  order,  the  justices  in  petty  sessions  shall  appoint  some 
person  to  put  the  highway  into  repair,  and  shall  by  order  direct  that 
the  expenses  of  making  such  repairs  together  with  a  reasonable 
remuneration  to  the  person  appointed  for  superintending  such 
repairs,  and  amounting  to  a  sum  specified  iu  the  order,  together  with 
the  costs  of  the  proceedings,  shall  be  paid  by  the  board ;  and  any 
order  made  for  the  payment  of  such  costs  and  expenses  may  be 
removed  into  the  court  of  Queen's  Bench,  in  the  same  manner  as 
if  it  were  an  order  of  general  or  quarter  sessions,  and  be  enforced 
accordingly. 

All  expenses  so  directed  to  be  paid  by  the  board  in  respect  of  the 
r625airs  of  any  highway  shall  be  deemed  to  be  expenses  incurred  by  the 
board  in  repairing  such  highway,  and  shall  be  recovered  accordingly. 

The  highway  board  may  appear  before  the  justices  at  petty  sessions 
by  their  district  surveyor  or  clerk,  or  any  member  of  the  board. 

27  &  28  Vict.  0. 101.      27  &  28  Vict.  c.  101 ,  s.  21 .  When  any  highway  board  consider  any 
Provisions  for        highway  unnecessary  for  public  use,  they  may  direct  the  district  sur- 

(a)  See  27  &  28  Viot.  c.  101,  s.  26,  or  order  of  the  highway  board,  post, 
as  to  service  of  summons,  precept,      p.  3118. 
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veyor  to  apply  to  2  justices  to  view  the  same,  and  thereupon  the  Kke    30.  Highways 
proceedings  shall  be  had  as  where   application  is   made  under  the   into  districts — 
"  Highway  Act,  1835,"  {a)  to  procure  the  stopping  up  of  any  highway,    Formation  of. 
save  only 'that  the  order  to  be  made  thereupon,  instead  of  directing  the  „_  .  .„ ...        TZT 
highway  to  be  stopped  up,  shaU  direct  that  the  same  shall  cease  to  be  ,.       . .  "^ ' "'    „' 
a  highway  which  the  parish  is  liable  to  repair,  and  the  habOity  of  the  maintoan™  of  ° 
parish  shall  cease  accordingly ;  and  for  the  purpose  of  such  proceedings  unueoessary  hjgh- 
under  this  enactment,  such  variation  shall  be  made  in  any  notice,  '""^^^ 
certificate,  or  other  matter  prebminary  to  the  making  of  such  order 
as  the  nature  of  the  case  may  require  :  Provided,  that  if  at  any  time 
thereafter,  upon  application  of  any  person  interested  in  the  mainte- 
nance of  such  highway,  after  one  month's  previous  notice  in  writing 
thereof  to  the  clerk  of  the  highway  board  for  the  district  in  which  such 
highway  is  situated,  it  appear  to  any  court  of  general  or  quarter  ses- 
sions of  the  peace  that  from  any  change  of  circumstances  since  the 
time  of  the  making  of  any  such  order  as  aforesaid  under  which  the 
liability  of  the  parish  to  repair  such  highway  has  ceased  the  same  has 
become  of  public  use,  and  ought  to  be  kept  in  repair  by  the  parish, 
they  may  direct  that  the  liability  of  the  parish  to  repair  the  same  shall 
revive  from  and  after  such  day  as  they  may  name  in  their  order,  and 
such  liability  shall  revive  accordingly  as  if  the  first-mentioned  order 
had  not  been  made ;  and  the  said  court  may  by  their  order  direct  the 
expenses  of  and  incident  to  such  application  to  be  paid  as  they  may 
see  fit. 

Sect.  22.  The  highway  board  of  any  district  may  from  time  to  time  Highway  board 
contract  for  any  time  not  exceeding  3  years  with  any  person  or  body  ™air  M^wavs 
of  persons,  corporate  or  unincorporate,  to  repair  any  highways,  turn-  for  the  repair  of 
pike  roads,  or  roads  over  county  or  other  bridges,  or  any  part  thereof,  wMoh  other  par- 
for  the  repairing  of  which  such  persons  or  body  of  persons  are  liable ;        "^   *  "' 
and  any  persons  or  body  of  persons  liable  to  repair  any  roads  may 
contract  with  the  highway  board  for  the  repairing  any  highways, 
inclusive  as  aforesaid,  or  any  part  thereof,  which  the  highway  board 
is  liable  to  make  or  repair ;  and  the  money  payable  under  any  contract 
made  in  pursuance  of  this  section  shall  be  raised  in  the  same  manner 
and  be  paid  out  of  the  same  rates  as  would  have  been  applicable  to 
defray  the  expenses  of  the  repair  of  such  highways  if  no  contract  had 
been  made  in  respect  thereto. 

Sect.  47.  A  highway  board  may  make  such  improvements  as  are  Power  of  highway 
hereinafter  mentioned  in  the  highways  within  their  jurisdiction,  and  I'mmOTements 
may,  with  the  approval  of  the  justices  in  general  or  quarter  sessions  and  boiTow  money 
assembled,  borrow  money  for  the  purpose  of  defraying  the  expenses  i°'  *!"«  ^^.me,  but 
of  such  improvements :  Su™an  estSnate 

Previously  to  applying  for  the  approval  of  the  justices  the  highway  to  be  made. 
board  shall  cause  an  estimate  of  the  expense  of  the  improvements  to 
be  made,  and  two  months  at  the  least  before  making  their  application 
shall  give  notice  of  their  intention  so  to  do. 
The  notice  shall  state  the  following  particulars  : 

(1.)  The  nature  of  the  work,  the  estimated  amount  of  expense  to 

be  incurred,  and  the  sum  proposed  to  be  borrowed : 
(2.)  The  parish  or  parishes  within  the  district  by  which  the  sum 
borrowed  and  the  interest  thereon  is  to  be  paid,  and  in  case 
of  more  parishes  than  one  being  made  liable  to  pay  the  prin- 
cipal and  interest  the  annual  amounts  to  be  contributed  by 
each  parish  towards  the  payment  thereof : 
(3.)  The  number  of  years  within  which  the  principal  monies 
borrowed  are  to  be  paid  ofi',  not  exceeding  20  years,  and  the 
amoimt  to  be  set  apart  in  each  year  for  paying  off  the  same : 
(4.)  The  sessions  at  which  the  application  is  to  be  made. 
Notice  shall  be  given  as  follows : 

(a)  Ante,  p.  1033. 
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(1.)  By  transmitting  a  copy  to  tlie  clerk  of  the  peace  for  the  county 

or  division : 
(2.)  By  placiQg  a  copy  of  such  notice  for  3  successive  Sundays  on 
the  church  door  of  every  church  of  the  parish  or  parishes  on 
behaE  of  -whici.  such  works  are  to  be  done,  or  in  the  case  of 
any  place  not  having  a  church,  in  some  conspicuous  position 
in  such  place. 
Upon  the  hearing  of  the  application  any  person  or  persons  may 
oppose  the  approval  of  the  justices  being  given,  and  it  shall  be  la-wful 
for  the  justices  to  give  or  -withhold  their  approval,  -with  or  without 
modification,  as  they  think  just. 

All  monies  borrowed  in  pursuance  of  this  act,  together  with  the 
interest  thereon,  shaU  be  a  first  charge  on  the  highway  rates  of  each 
parish  liable  to  contribute  to  the  payment  thereof,  after  paying  the 
sums  due  to  the  highway  board  on  account  of  the  district  fund,  in  the 
same  manner,  so  far  as  the  creditor  is  concerned,  as  if  the  money  had 
been  borrowed  on  account  of  each  parish  alone ;  and  the  sums  neces- 
sary to  repay  the  said  borrowed  monies,  with  interest,  shaU  in  each 
such  parish  be  recoverable  in  the  same  manner  as  if  they  were  ex- 
penses incurred  by  the  board  in  keeping  in  repair  the  highways  of 
that  parish. 

But  it  shall  be  the  duty  of  the  highway  board,  in  case  of  any  one 
parish  paying  more  than  its  share  of  such  borrowed  money,  or  of  the 
interest  thereon,  to  make  good  to  that  parish  the  excess  so  paid  out  of 
the  rates  of  the  other  parishes  liable  to  contribute  thereto. 

The  justices  may  from  time  to  time  make  general  orders  in  relation 
to  the  mode  in  which  applications  are  to  be  made  to  them  for  their 
consent  under  this  act  to  the  borrowing  of  any  monies. 

Sect.  48.  The  following  works  shall  be  deemed  to  be  improvements 
of  highways : 

(1.)  The  conversion  of  any  road  that  has  not  been  stoned  into  a 

stoned  road: 
(2.)  The  widening  of  any  road,  the  cutting  off  the  corners  in  any 
road  where  land  is  required  to  be  purchased  for  that  purpose, 
the  leveUing  roads,  the  making  any  new  road,  and  the  build- 
ing or  enlarging  bridges : 
(3.)  The  doing  of  any  other  work  in  respect  of  highways  beyond 
ordinary  repairs  essential  to  placing  any  existmg  highway  in 
a  proper  state  of  repair. 
Sect.  49.  Any  parish  may,  with  the  consent  of  its  waywarden,  con- 
tribute to  any  improvements  made  in  another  parish,  whether  situate 
or  not  in  the  same  district,  if  such  first-mentioned  parish  consider  such 
improvements  to  be  for  its  benefit ;  and  any  highway  board  may  con- 
tribute to  any  improvements  made  in  another  district  if  such  improve- 
ments are,  in  the  opinion  of  the  highway  board  of  the  first-mentioned 
district,  for  the  benefit  of  their  district.  The  contribution  to  be  made 
by  one  parish  to  another  shall  be  payable  in  the  same  manner  as  if 
such  contributions  were  monies  due  from  the  contributing  parish  in 
respect  of  expenses  incurred  in  keeping  in  repair  the  highways  of  that 
parish,  and  monies  contributed  by  one  district  to  another  district  shall 
25  &  26  Vict.  c.  01.  be  payable  out  of  the  common  fund  of  the  contributing  district. 

25  &  26  Vict.  c.  61,  s.  19.  Wben,  on  the  hearing  of  any  such  sum- 
mons respecting  the  repair  of  any  highway,  the  liability  to.  repair  is 
denied  by  the  waywarden  on  behalf  of  his  parish,  or  by  any  party 
charged  therewith,  the  justices  shall  direct  a  bill  of  indictment  to  be 
preferred,  and  the  necessary^witnesses  in  support  thereof  to  be  sub- 
poenaed, at  the  next  assizes  to  be  holden  in  and  for  the  said  county, 
or  at  the  next  general  quarter  sessions  of  the  peace  for  the  county, 
riding,  division,  or  place  wherein  such  highway  is  situate,  against  the 
iniabitants  of  the  parish,  or  the  party  charged  therewith,  for  suffering 
and  permitting  the  said  highway  to  be  out  of  repair ;  and  the  costs  of 
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such  prosecution  shall  be  paid  by  such  party  to  the  proceedings  as    30.  Highways 
the  court  before  whom  the  case  is  tried  shall  direct,  and  if  directed  into  districts — 
to  be  paid  by  the  parish  shall  be  deemed  to  be  expenses  incurred    Formation  ot, 
by  such  parish  in  keeping  its  highways  in  repair,  and  shall  be  paid  25  &  26  Viot.  >;.  ai. 
accordingly. 

The  court  are  not  empowered  by  this  section  to  direct  the  costs  of 
prosecuting  an  indictment  preferred  by  the  justices  for  non-repair  of  a 
road  to  be  paid  by  the  parish,  where  upon  the  trial  it  is  found  that  the 
road  in  question  is  a  private  way  and  not  a  highway.  {Beg.  t.  Buck- 
land,  34  L.  J.  M.  0.  178.) 

The  jurisdiction  of  justices  under  this  section  is  limited  to  admitted 
highways ;  and  justices  have  no  jurisdiction  to  order  an  indictment  to 
be  preferred  where  it  is  bond  fide  denied  by  the  parties  charged  that 
the  road  is  a  highway,  and  the  liability  to  repair  the  road  if  it  is  a 
hi^way  is  not  denied.     [B.  y.  Justices  of  Dorset,  L.  B.  1  Q.  B.  558.)      o-t-oyv't 

By  the  26  &  27  Vict.  c.  94,  s.  1,  it  is  enacted  that,  whereas  douljts  "° 
are  entertained  whether  highway  boards  established  under  the  25  &  26  (ioubteas™higli- 
Vict.  c.  61,  are  liable  to  contribute  to  the  repair  of  turnpike  roads  in  way  boards  esta- 
pursuance  of  the  4  &  5  Vict.  0.  59,  and  the  acts  continuing  the  same  :  25' J|e  Viot^^c  61 
Be  it  enacted,  that  where  any  turnpike  road  is  situate  in  a  parish  that  being  liable  to 
is  included  in  a  highway  district,  an  order  may  be  made  on  the  high-  contribute  to 
way  board  of  the  district  to  contribute  to  the  repair  of  that  road  under  roads,  in  pur-^' 
the  same  circumstances  under  which  an  order  for  the  same  purpose  suauceo£4&5Viot. 
may  be  made  on  the  parish  surveyor  in  pursuance  of  the  4  &  5  Vict.  °'  ^^' 
c.  59,  as  continued  as  aforesaid ;  and  for  the  purposes  of  the  said  last- 
mentioned  act,  the  highway  board  shall  be  deemed  to  be  substituted 
for  the  parish  surveyor,  and  any  rate  leviable  in  pursuance  of  a  precept 
of  the  board  for  the  rate  or  assessment  levied  or  to  be  levied  by  the 
said  surveyor  as  in  the  said  act  mentioned,  and  any  monies  paid  by  the 
board  for  the  purposes  or  in  pursuance  of  the  last-mentioned  act,  shall 
be  deemed  to  be  expenses  incurred  by  the  board  in  respect  of  the 
repair  of  highways  in  the  parish  in  which  the  turnpike  road  is  situate 
for  which  contribution  is  required,  and  "  parish,"  as  used  in  this 
section,  shall  mean  any  place  in  a  highway  district  that  returns  a 
waywarden  or  waywardens  to  the  board  of  that  district ;  and  it  is  hereby  As  to  term  "  Local 
declared  that  "  local  act,"  as  used  in  25  &  26  Vict.  c.  61,  s.  7,  does  not  Act." 
include  turnpike  acts. 

As  TO  Expenses  op  Boabd. 

27  &  28  Vict.  c.  101,  s.  32.  Sects.  20,  21,  22,  23,  and  24  of  the  2?  &  28  Viot.  c.  101. 
"  Highway  Act,  1862,"  relating  to  the  expenses  of  the  board,  shall  be  Repeal  of  seotiona 
repealed,  but  such  repeal  shall  not  affect  any  rate  made  previously  to  iiot'mgkwa.j^'^ 
the  passing  of  this  act,  or  any  legal  proceeding  or  remedy  for  enforcing  Act,  1862. 
the  same. 

The  salaries  of  the  ofEicers  appointed  for  each  district,  and  any  Expenses,  how  to 
other  expenses  incurred  by  any  highway  board  for  the  common  use  or  ^^  otarged. 
benefit  of  the  several  parishes  within  such  district,  shall  be  annually 
charged  to  a  district  fund  to  be  contributed  by  and  charged  upon  the 
several  highway  parishes  within  such  district  in  proportion  to  the 
rateable  value  of  the  property  in  each  parish,  but  the  expenses  of 
maintaining  and  keeping  in  repair  the  highways  of  each  highway  parish 
within  the  district,  and  all  other  expenses  legally  payable  by  the 
highway  board  in  relation  to  such  parish,  including  any  sums  of 
money  that  would  have  been  payable  out  of  the  highway  rates  of  such 
parish  if  the  same  had  not  become  part  of  a  highway  district,  except 
such  expenses  as  are  in  this  act  authorised  to  be  charged  to  the  dis- 
trict fund,  shall  be  a  separate  charge  on  each  parish. 

The  rateable  value  of  the  property  in  each  parish  shall  be  ascer- 
tained according  to  the  valuation  list  or  other  estimate  for  the  time 
being  in  force  in  such  parish  for  the  purposes  of  the  poor  rate,  or  if  no 
such  valuation  list  or  estimate  be  in  force,  thet  in  such  manner 
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30.  Highways  as  may  be  detenmned  by  the  justices  in  petty  sessions,  subject  to 
into  districts —  an  appeal  by  any  person  aggrieved  to  the  next  general  or  quarter 
Formation  of.    sessions. 

27  &  28  Vict  0  101.      ^®''*'  ^^'  ^°^  ^^^  purpose  of  obtaining  payment  from  the  several 

Md    f  d  f     •    '  liigl'-'WS'y  Parishes  within  their  district  of  the  sums  to  be  contributed  by 

expenses  o/the"^  them,  the  highway  board  shaU  order  precepts  to  be  issued  to  the  way- 

higkway  board,      wardens  Or  overseers  of  the  said  parishes  according  to  the  provisions 

hereiaafter  contained,  stating  the  sum   to   be  contributed  by  each 

parish,  and  requiring  the  officer  to  whom  the  precept  is  addressed, 

within  a  time  to  be  limited  by  the  precept,  to  pay  the  sum  therein 

mentioned  to  the  treasurer  of  the  board. 

Where  a  highway  parish  is  not  a  parish  separately  maintaining  its 
own  poor,  or  where  in  any  highway  parish  it  has,  for  a  period  of  not 
less  than  7  years  immediately  preceding  the  passing  of  the  "  Highway 
Act,  1862,"  been  the  custom  of  the  surveyor  of  highways  for  such 
.  parish  to  levy  a  highway  rate  in  respect  of  property  not  subject  by 
law  to  be  assessed  to  poor  rates,  the  precept  of  the  highway  board 
shaU  be  addressed  to  the  waywarden  of  the  parish,  and  in  all  other 
cases  it  shall  be  addressed  to  the  overseers. 

Where  the  precept  is  addressed  to  a  waywarden  he  shall  pay  the 
sum  thereby  required  out  of  a  separate  rate,  and  such  separate  rate 
shall,  in  the  case  of  a  parish  in  which  for  such  period  aforesaid  it  has 
been  the  custom  of  the  surveyor  of  highways  to  levy  a  highway  rate 
in  respect  of  property  not  subject  by  law  to  be  assessed  to  poor  rate, 
be  assessed  on  and  levied  from  the  persons  and  in  respect  of  the  pro- 
perty on,  from,  and  in  respect  of  which  the  same  has  been  assessed 
and  levied  during  such  period  as  aforesaid,  and  in  all  other  cases  such 
rate  shall  be  assessed  on  and  levied  from  the  persons  and  in  respect  of 
the  property  on,  from,  and  in  respect  of  which  a  poor  rate  would  be 
assessable  and  leviable  if  the  parish  of  which  he  is  waywarden  were 
a  place  separately  maintaining  its  own  poor. 

No  rate  leviable  by  a  waywarden  under  this  act  shall  be  payable 
until  the  same  has  been  pubhshed  in  manner  in  which  rates  for  the 
relief  of  the  poor  are  by  law  required  to  be  published. 

A  waywarden  shall  account  to  the  highway  board  for  the  amount 
of  all  rates  levied  by  him,  and  at  the  expiration  of  his  term  of  office 
shall  pay  any  surplus  in  his  hands  arising  from  any  rate  so  levied, 
above  the  amount  for  which  the  rate  was  made,  to  the  treasurer  of  the 
highway  board,  to  the  credit  of  the  parish  within  which  such  rate  was 
made,  and  such  surplus  shall  go  in  reduction  of  the  next  highway  rate 
that  may  be  leviable  in  such  parish. 

Where  the  precept  is  addressed  to  the  overseers  they  shall  pay 
the  sum  thereby  required  out  of  a  poor  rate  to  be  levied  by  them,  or 
out  of  any  monies  in  their  hands  applicable  to  the  relief  of  the  poor. 

No  contribution  required  to  be  paid  by  any  parish  at  any  one  time  in 
respect  of  highway  rates  shall  exceed  the  sum  of  \Qd.  in  the  pound, 
and  the  aggregate  of  contributions  required  to  be  paid  by  any  parish 
in  any  one  year  in  respect  of  highway  rates  shall  not  exceed  the  sum  of 
2s.  &d.  in  the  pound,  except  with  the  consent  of  four-fifths  of  the  rate- 
payers of  the  parish  in  which  such  excess  may  be  levied  present  at  a 
meeting  specially  called  for  the  purpose,  of  which  10  days'  previous 
notice  has  been  given  by  the  waywarden  of  such  parish,  and  then  only 
to  such  extent  as  may  be  determined  by  such  meeting. 

AU  sums  of  money  payable  in  pursuance  of  the  precepts  of  a  high- 
way board  shall,  whether  they  are  or  not  payable  by  the  overseers  of 
the  poor,  be  subject  to  all  charges  to  which  ordinary  highway  rates 
are  subject  bylaw. 

The  township  of  W.,  within  the  parish  of  W.,  separately  maintained 
its  own  poor ;  and  G.,  a  hamlet  within  the  township,  from  time  im- 
memorial, had  separately  maintained  its  own  highways ;  H.  was  an 
occupier  of  land  within  the  hamlet,  the  owners  and  occupiers  of  which 
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from  time  immemorial  had  been  exempt  from  contributing  to  the  30.  Sighways 
repairs  of  the  high-ways,  by  reason  of  their  repairing  a  particular  road  into  districts — 
in  the  hamlet ;  but  the  occupiers  of  the  land  had  always  been  rated  to    Formation  of. 

the  relief  of  the  poor.     The  quarter  sessions,  under  the  25  &  26  Vict. ; 

0.  61,  divided  the  county  into  highway  districts,  and  ordered,  under  27  &  28  Vict.  0. 101. 
s.  7,  that  "  in  case  any  township,  which  separately  maintains  its  own 
poor,  is  divided  into  any  hamlets,  &o.,  each  of  which  separately  main- 
tains its  own  highways,  such  hamlets,  &c.,  shall  be  combined,  and 
such  township  shall  be  subject  to  the  same  liabilities  in  respect  of  aU 
the  highways  within  it,  which  were  before  maiutained  by  such 
hamlets,  &c.,  as  if  all  their  several  liabiLities  had  attached  to  the  whole 
township."  The  highway  board  for  the  division  in  which  W.  was 
situate,  issued  their  precept,  under  s.  21  (a),  to  the  overseers  of  W., 
requiring  them  to  pay  to  the  treasurer  a  certain  sum,  by  2  instal- 
ments, towards  the  repairs,  &o.,  of  the  highways  within  the  township, 
including  those  in  the  hamlet  of  G.,  and  the  overseers  made  a  rate, 
headed,  "  An  assessment  for  the  relief  of  the  poor  of  the  township  of 
W.,  and  for  other  purposes  chargeable  thereon,  at  the  rate  of  Is.  in  the 
pound."  This  rate  was  made  upon  every  occupier  of  property  liable 
to  be  rated  to  the  relief  of  the  poor,  including  H.,  the  sum  charged 
upon  each  being  one  sum  at  the  rate  of  Is.  in  the  pound.  Of  this  the 
amount  required  for  the  payment  of  the  first  instalment  under  the 
precept  was  4ii.  in  the  pound,  and  B,d.  in  the  pound  for  the  relief  of  the 
poor.  H.  having  appealed  against  this  rate  on  the  ground  that  being 
exempt  from  highway  rates,  he  ought  to  have  been  assessed  at  8d. 
only.  Held,  that  the  effect  of  the  25  &  26  Vict.  c.  61,  coupled  with 
the  5  &  6  WUl.  4,  c.  50,  s.  33,  was  not  to  alter  the  liability  to  highway 
maintenance,  and  that  the  rate  ought  to  be  amended  by  reducing  the 
appellant's  assessment  to  id.  in  the  pound.  Semble,  that  the  amount 
assessed  for  the  highways  should  appear  on  the  face  of  the  rate ;  so 
that  the  ratepayers  may  see  how  much  is  for  the  maintenance  of  the 
poor,  and  how  much  for  the  repair  of  the  highways ;  and  why  one 
occupier,  who  is  liable  to  both,  is  charged  with  the  aggregate,  and 
another,  who  is  liable  to  one  only,  with  that  one.  [B.  v.  Heath  and 
others,  L.  B.  1  Q.  B.  218.) 

Sect.   34.    All  waywardens  and  overseers  to  whom  precepts  of  a  Power  to  levy 
highway  board  are  hereby  directed  or  authorised  to  be  issued  shall  ^'^''■^^  *°^tT'^tSffli- 
within  their  respective  parishes  have  the  same  powers,  remedies,  and  w'^Toard. 
privileges,  for  and  in  respect  of  assessing  and  levying  any  rates  re- 
quired to  be  levied  for  making  payments  to  a  highway  board,  in 
the  case  of  overseers,  as  they  have  in  assessing  and  levying  ordinary 
rates  for  the  relief  of  the  poor,  and  in  the  case  of  waywardens  as  they 
would  have  if  the  parish  of  which  they  are  waywardens  were  a  place 
separately  maintaining  its  own  poor,  and  they  were  overseers  thereof, 
and  the  rate  to  be  levied  by  them  were  a  duly  authorised  poor  rate. 

Sect.  35.  If  any  payment  required  to  be  made  by  the  overseers  or  Mode  of  enforcing 
waywardens  of  any  parish  of  monies  due  to  a  highway  board  is  in  w^°b™rd3.°  '*"  " 
arrear,  it  shall  be  lawful  for  any  justice,  on  application  under  the 
hand  of  the  chairman  for  the  time  being  or  by  the  clerk  of  such  board, 
to  summon  the  said  overseers  or  waywardens  to  show  cause  at  petty 
sessions  why  such  payment  has  not  been  made ;  and  the  justices  at 
such  petty  sessions,  after  hearing  the  complaint  preferred  on  behalf  of 
the  board,  may,  if  they  think  fit,  cause  the  amount  of  payment  in 
arrear,  together  with  the  costs  occasioned  by  such  arrear,  to  be  levied 
and  recovered  from  the  said  overseers  or  waywardens,  or  any  of  them, 
in  like  manner  as  monies  assessed  for  the  relief  of  the  poor  may  be 

{a)  This  section  was  repealed  by  case  are  equally  applicable  to  cases  of 
the  27  &  28  Vict.  0. 101,  s.  3a  (1864),  a  similar  nature  that  may  arise  under 
but  the  principles  laid  down  in  this      the  act  of  1864. 
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30. 

iTita  distrints- 

FormaMon  of. 

27  &  28  Vict,  c.]  01, 
Sects.  25,  26,  and 
30  of  Highway 
Act,  1862,  re- 
pealed, and  otter 
provisions  sub- 
stituted. 


25  &  26  Vict.  c.  61 
Clerk  of  highway 
board  to  transmit 
statement  to 
secretary  of  state. 


Penalty  for  neg- 
lect. 

Abstract  of  state- 
ments to  be  laid 
before  parUament. 


Secretary  of  state 
may  cause  form 
of  statement  to  be 
prepared. 


Officers  appointed 
by  highway  board 
to  account  to 
them  when 
required. 


levied  and  recovered,  and  tlie  amount  of  such  arrear,  together  with,  the 
costs  aforesaid,  when  levied  and  recovered,  to  be  paid  to  the  said  board. 
27  &  28  Vict.  c.  101,  s.  36.  Sects.  25,  26,  &  30  of  the  "  Highway 
Act,  1862,"  shall  be  repealed,  but  such  repeal  shall  not  aflfect  any- 
proceeding  commenced  previously  to  the  passing  of  this  act,  and 
instead  thereof  the  following  provisions  shall  be  enacted ;  that  is  to  say. 
The  accounts  of  every  highway  board  shall  be  made  up  and  balanced 

to  the  31st  of  December  in  every  year. 
After  the  expiration  of  not  less  than  14  days  nor  more  than  28  days 
from  the  31st  of  December,  the  accounts  shall  be  examined  by  the 
board,  and  signed  by  the  chairman. 
The  board  may,  if  they  think  fit,  appoiut  any  fit  person  not  being 
a  member  or  officer  of  the  board  to  audit  their  accounts,  and  may 
award  to  binn  a  reasonable  compensation,  to  be  paid  out  of  the 
district  fund. 
Within  30   days  after  the  signature  of  the  accounts  by  the  chairman 
the  board  shall  cause  a  statement  showing  the  receipt  and  expen- 
diture in  respect  of  each  parish,  and  the  apportioned  part  of  ex- 
penditure chargeable  thereto  in  respect  of  the  district  fund,  and 
such  other  particulars  and  in  such  form  as  the  secretary  of  state 
may  direct,  to  be  printed,  and  sent  by  post  or  otherwise  to  each 
member  of  the  board,  and  to  the  overseers  of  every  parish  within 
the  district  having  overseers;  and  the  clerk  of  the  board  shall 
fiirnish  a  copy  of  such  statement  to  any  ratepayer  or  owner  of 
property  situate  within  the  district,  on  his  appUoation,  and  on  the 
payment  of  a  sum  of  money  not  exceeding  Id. 
The  books  of  account  of  the  board  shall  at  all  seasonable  times  be 
open  to  the  inspection  of  any  ratepayer  of  any  highway  parish 
withia  the  district  of  the  board. 
Sect.  27.  The  clerk  to  every  highway  board  shall,  within  such  30 
days  after  the  said  audit,  transmit  such  statement  to  one  of  her 
majesty's  principal  secretaries  of  state ;  and  any  such  clerk  who  shall 
not  within  the  time  aforesaid  transmit  the  said  statement  to  the  said 
secretary  of  state  shall  for  every  such  offence,  upon  a  summary  con- 
viction for  the  same  before  2  justices  of  the  peace,  be  liable  to  a  penalty 
not  exceeding  lOZ. 

Sect.  28.  The  secretary  of  state  shall  cause  the  statements  so  trans- 
mitted to  be  abstracted,  and  the  abstracts  thereof  to  be  laid  before 
both  houses  of  parliament,  vdth  the  other  statements  in  relation  to 
highways  required  to  be  abstracted  and  laid  before  parliament  by  the 
act  12  &  13  Vict.  c.  35,  ante,  p.  1020. 

Sect.  29.  It  shall  be  lawful  for  one  of  her  majesty's  principal  secre- 
taries of  state  to  cause  to  be  prepared  such  forms  for  such  statement  as 
he  may  from  time  to  time  deem  suitable,  and  also  from  time  to  time  to 
alter  the  forms  for  the  annual  statement  prescribed  by  the  12  &  13 
Vict.  c.  35,  but  no  statement  shall  be  transmitted  under  that  act  con- 
cerning parishes  wholly  vdthin  a  highway  district  under  this  act. 
Sect.  30  is  repealed  by  27  &  28  Vict.  c.  101,  s.  36. 
Sect.  31.  All  officers  appointed  by  the  highway  board  shall,  as  often 
as  required  by  them,  render  to  them  or  to  such  persons  as  they  appoint 
a  true,  exact,  and  perfect  aoooiont  in  writing  under  their  respective 
hands,  with  the  proper  vouchers,  of  all  monies  which  they  may  re- 
spectively to  the  time  of  rendering  such  accounts  have  received  and 
disbursed  on  account  or  by  reason  of  their  respective  offices,  and  in 
case  any  nioney  so  received  by  any  such  officer  remains  in  his  hands, 
the  same  shall  be  paid  to  the  board,  or  to  such  person  or  persons  as 
they  in  writing  under  their  hands  empower  to  receive  the  same ;  and  if 
any  officer  refuses  or  wilfully  neglects  to  render  and  give  such  account, 
or  to  deliver  up  such  vouchers,  or  for  the  space  of  14  days  after  being 
thereunto  required  by  the  board  refuses  or  wilfully  neglects  to  give  up 
to  them  or  to  such  person  or  persons  aa  they  appoint  sSl  books,  papers. 
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■writings,  tools,  and  tMngs,  in  his  hands,  custody,  or  power  relating  to  30.  Highways 

the  execution  of  his  office,  it  shall  be  lawful  for  a,ny  justice  of  the  peace  into  districts— 

for  the  county  where  the  officer  so  making  default  is  or  resides,  upon.  Formation  of. 
application  made  to  him  for  that  purpose  by  or  on  behalf  of  the  board, 


to  make  inquiry  of  and  concerning  any  such  default  as  aforesaid  in  a  ^^  *  ^®  ^"°''  "■  *■'• 
summary  way,  as  well  by  the  confession  of  the  party  as  by  the  testi- 
mony of  any  credible  witness  or  witnesses  upon  oath,  and  by  warrant 
under  his  hand  and  seal  to  cause  such  money  as  may  appear  to  him  to 
be  due  and  unpaid  to  be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  such  officer,  rendering  to  him  the  overplus  (if  any),  on 
demand,  after  payment  of  the  money  remaining  due  and  deducting 
the  charges  and  expenses  of  making  such  distress  and  sale ;  and  S 
sufficient  distress  cannot  be  found,  or  if  it  appears  to  any  such  justice  in 
manner  aforesaid  that  any  such  officer  has  refused  or  wilfully  neglected 
to  give  such  account,  or  to  deliver  up  aU  books,  papers,  writings,  tools, 
matters  and  things  in  his  custody  or  power  relating  to  the  execution 
of  his  office,  the  justice  shall  commit  him  to  the  house  of  correction  or 
common  gaol  of  the  county  where  such  oflFender  is  or  resides,  there  to 
remain  without  bail  until  he  gives  a  true  and  perfect  account  and 
verifies  the  same  in  manner  aforesaid,  and  produces  and  delivers  up 
the  vouchers  relating  thereto,  and  pays  the  money  (if  any)  remaining 
in  his  hands  as  aforesaid  according  to  the  direction  of  the  board,  or 
has  compounded  with  the  board  for  such  money  and  paid  such  com- 
position (which  composition  the  board  are  hereby  empowered  to 
make  and  receive),  or  until  he  delivers  up  such  books,  papers,  and 
writings,  tools,  matters,  and  things  as  aforesaid,  or  has  given  satis- 
faction to  the  board  concerning  the  same ;  but  no  officer  who  may  be 
committed  on  account  of  his  not  having  sufficient  goods  and  chattels 
as  aforesaid  shall  be  detained  in  prison  by  virtue  of  this  act  for  any 
longer  time  than  6  calendar  months. 

STTPPLEMElfTAIi  PeOVISIOITS. 

Sect.  32.  Where  in  pursuance  of  20  Vict.  c.  19,  and  intituled  "An  Provision  as  to 
Act  for  the  Belief  of  the  Poor  in  Extra-parochial  places,"  any  place  is  pfjjl^f *"*'"' 
declared  to  be  a  parish,  or  where  overseers  of  the  poor  are  appointed 
for  any  place,  such  place  shall  for  the  purposes  of  this  act  be  deemed 
to  be  a  parish  separately  maintaining  its  own  highways ;  and  where 
in  pursuance  of  the  same  act  any  place  is  annexed  to  any  adjoining 
parish,  or  to  any  district  in  which  the  relief  of  the  poor  is  administered 
under  a  local  act,  such  place  shall  for  the  purposes  of  this  act  be 
deemed  to  be  annexed  to  such  parish  or  district  for  the  purposes  of  the 
maintenance  of  the  highways,  as  weU  as  for  the  purposes  in  the  said 
act  mentioned. 

Sect.  33.  Where  part  of  a  parish  is  not  contiguous  to  the  parish  of  Provision  for 
which  it  is  a  part,  such  outlying  part  may  at  the  discretion  of  the  °^^^f  P*"^  "* 
justices  be  annexed  to  a  district,  and,  when  so  annexed,  it  shall,  for 
all  the  purposes  of  the  highway  acts,  be  deemed  to  be  a  parish  sepa- 
rately maintaining  its  own  highways. 

Sect.  34.  Where  any  highway  which  any  body  politic  or  corporate  Expenses  of  re- 
or  person  is  liable  to  repair  by  reason  of  tenure  of  any  land,  or  other-  mayte^rfoivered 
wise  howsoever  [shall  be  adjudged  in  the  manner  provided  by  the  from  party  liable 
principal  act  to  be  out  of  repair  (a)],  the  highway  board  of  the  district  *°  repair  ratione 
in  which  such  highway  is  situate  may,  if  they  see  fit,  direct  their  sur- 
veyor to  repair  the  same,  and  the  expenses  to  be  incurred  in  such 
repair  shall  be  paid  by  the  party  liable  to  repair  as  aforesaid ;  and  it 
shall  be  lawful  for  any  justice,  upon  the  application  of  any  person 
authorised  in  this  behalf  by  the  highway  board,  to  summon  the  party 
liable  to  pay  such  expenses  to  appear  before  2  justices  at  a  time  and 
place  to  be  named  in  such  summons,  and  upon  the  appearance  of  the 

(o)  See  27  &  28  Viot.  e.  101,  s.  23,  post,  p.  1116. 


1116 

30.  Highways 
into  districts — 
Forination  of. 

27  &  28  Vict.  0. 101. 
Amendment  of 
s.  34  of  Highway 
Act,  1862. 

26  &  26  Vict.  0.  61. 
Highways  re- 
pairable ratione 
tenure  may  be 
made  repairable 
by  the  parish. 


Appeal. 


27&28Vict.  c.  101. 
Amendment  of 
s.  35  of  Highway 
Act  of  1862. 


^itgiitoass  in  ffimeral 

parties,  or  in  the  absence  of  either  of  them,  it  shall  be  lawful  for  such 
justices  to  hear  and  determine  the  matter,  and  make  such  order,  as 
well  as  to  costs  or  otherwise,  as  to  them  may  seem  just. 
-  27  &  28  Vict.  c.  101,  s.  23.  Section  thirty-four  of  the  "  Highway 
Act,  1862,"  shall  be  construed  as  if,  instead  of  the  words  "shall  be 
adjudged  in  the  manner  provided  by  the  principal  act  to  be  out  of  re- 
pair," the  words  were  substituted,  "  shall  be  adjudged  in  manner 
provided  by  the  Highway  Act,  1862,  to  be  out  of  repair." 

Sect.  35.  Where  any  person  or  corporation  is  liable,  by  reason  of 
tenure  of  lands  or  otherwise  to  repair  any  highway  situate  in  a  high- 
way district,  the  person  or  corporation  so  liable  may  apply  to  any 
justice  of  the  peace  for  the  purpose  of  making  such  highway  a  high- 
way to  be  repaired  and  maintained  by  the  parish  in  which  same  is 
situate ;  and  such  justice  shall  thereupon  issue  summonses  requiring 
the  wa5rwarden  of  such  parish,  the  district  surveyor,  and  the  party  so 
liable  to  repair  such  highway  as  aforesaid,  to  appear  before  two  or 
more  justices  in  petty  sessions  assembled,  and  the  justices  at  such 
petty  sessions  shall  proceed  to  examine  and  determine  the  matter,  and 
shall,  if  they  think  fit,  make  an  order  under  their  hands  that  such 
highway  shall  thereafter  be  a  highway  to  be  thereafter  repaired  and 
maintained  by  the  parish,  and  shall  in  such  order  fix  a  certain  sum  to 
be  paid  by  such  person  or  corporation  to  the  highway  board  of  the 
district,  in  full  discharge  of  all  claims  thereafter  in  respect  of  the  repair 
and  maintenance  of  such  highway ;  and  in  default  of  payment  of  such 
sum  the  board  may  proceed  for  the  recovery  thereof  in  the  same 
manner  as  for  the  recovery  of  penalties  or  forfeitures  recoverable  under 
this  act :  Provided  always,  that  when  the  sum  so  fixed  to  be  paid  in 
full  discharge  of  all  claims  thereafter  in  respect  of  the  repair  and 
maintenance  of  such  highway  exceeds  50Z.,  the  same,  when  received 
shall  be  invested  in  the  name  of  the  highway  board  of  the  district  in 
some  public  government  securities,  and  the  interest  and  dividends 
arising  therefrom  shall  be  applied  by  such  board  towards  the  repair 
and  maintenance  of  the  highways  within  the  parish  in  which  such 
highway  is  situate ;  but  when  such  sum  does  not  exceed  50Z.  the  same 
or  any  part  thereof,  at  the  discretion  of  such  highway  board,  shall 
from  time  to  time  be  applied  by  such  board  towards  ttie  repair  and 
maintenance  of  the  highways  within  such  parish  :  Provided  that  any 
person  aggrieved  by  any  order  of  justices  made  in  pursuance  of  this 
section  may  appeal  to  a  court  of  general  of  quarter  sessions  holden 
within  four  months  from  the  date  of  such  order ;  but  no  such  appeal 
shall  be  entertained  unless  the  appellant  has  given  to  the  other  party 
to  the  case  a  notice  in  writing  of  such  appeal,  and  of  the  matter  thereof, 
with  14  days  after  such  order,  and  7  clear  days  at  the  least  before  such 
sessions,  and  has  entered  into  a  recognizance  with  two  sufficient  sure- 
ties before  a  justice  of  the  peace,  conditioned  to  appear  at  the  said 
sessions,  and  to  try  such  appeal,  and  to  abide  the  judgment  of  the 
court  thereupon,  and  to  pay  such  costs  as  may  be  by  the  court  awarded; 
and  upon  such  notice  being  given,  and  such  recognizance  being  entered 
into,  the  court  at  such  sessions  shall  hear  and  determine  the  matter  of 
the  appeal,  and  shall  make  such  order  thereon,  with  or  without  costs 
to  either  party,  as  to  the  court  may  seem  meet : 

From  and  after  the  making  of  such  order  by  the  justices,  or  by 
the  court  on  appeal,  as  the  case  may  require,  such  highway  shall 
be  repaired  in  like  manner  and  at  the  like  expense  as  highways  which 
a  parish  is  liable  to  repair. 

27  &  28  Vict.  c.  101,  s.  24.  The  highway  board  may  apply,  under 
section  35  of  the  "  Highway  Act  of  1862,"  for  the  purpose  of  making 
any  highway  to  which  that  section  refers  a  highway  to  be  repaired  and 
maintained  by  the  parish  in  which  the  same  is  situate,  and  upon  such 
application  being  made  the  same  proceedings  may  be  had  as  upon  the 
application  of  the  person  or  corporation  liable  to  repair  the  same. 
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Sect.  36.  Where  the  inhabitants  of  any  parish  are  desirous  of  under-    30.  Highways 
taking  the  repair  and  maintenance  of  any  driftway,  or  any  private   into  districts — 
carriage  or  occupation  road,  within  their  parish,  in  return  for  the  use    Formation  of. 
thereof,  the  district  surveyor  may,  at  the  request  of  the  inhabitants  of     ^  n^  y'  t      eT 
such  parish  assembled  in  a  vestry  duly  convened  for  the  purpose,  and  _     .  .     ^^^ 
with  the  consent  iu  writing  of  the  owner  and  the  occupier  of  every  part  roads  laid  out. 
thereof,  apply  to  the  justices  in  petty  sessions  to  declare  such  dnftway 
or  road  to  be  a  public  highway  to  be  repaired  at  the  expense  of  the 
parish ;  and  upon  such  application  being  made  it  shall  be  lawful  for 
the  justices  to  declare  the  same  to  be  a  public  carriage  road  to  be 
repaired  at  the  expense  of  the  parish. 

Sect.  37.  No  toll  shall  be  demanded  by  virtue  of  any  act  of  parlia-  Surveyor  oniigh- 
ment  on  any  turnpike  road  from  the  surveyor  of  a  highway  board  ^^pt^'d  from 
when  executing  or  proceeding  to  execute  his  duties  as  such  sur-  turnpike  tolls. 
veyor,  and  all  provisions  applicable  to  the  exemptions  in  the  3  Geo.  4, 
0.  26,  shaU  apply  to  the  case  of  the  exemptions  conferred  by  this 
enactment. 

Sect.  38.  No  justice  of  the  peace  shall  act  as  such  in  any  matter  in  Limiting  jurisdio- 
which  he  has  abeady  acted  as  a  member  of  the  highway  board,  and  tion  of  justices, 
in  which  the  decision  of  such  board  is  appealed  against. 

Sect.  39.  Any  highway  district  formed  under  this  act  may  from  Power  to  alter 
time  to  time  be  altered  by  the  addition  of  any  parishes  in  the  same  or  lugiiway  districts. 
.  in  any  adjoining  county,  or  the  subtraction  therefrom  of  any  parishes, 
and  new  highway  districts  may  be  formed  by  the  union  of  any  existing 
highway  districts  in  the  same  or  in  any  adjoining  county,  or  any 
parishes  forming  part  of  any  existing  highway  districts  or  any  high- 
way district  may  be  dissolved ;  but  any  such  alteration  of  existing 
districts,  or  formation  of  new  districts,  or  dissolution  of  any  district, 
shall  be  made  by  provisional  and  final  orders  of  the  justices ;  and  all 
the  provisions  of  this  act  with  respect  to  the  formation  of  highway 
districts  and  provisional  and  final  orders  of  justices,  and  the  notices  to 
be  given  of  and  previously  to  the  making  of  such  orders,  and  all  other 
proceedings  relating  to  the  formation  of  highway  districts,  shall,  in  so 
far  as  the  same  are  appKcable,  extend  to  such  alteration  of  existing  or 
formation  of  new  districts,  or  dissolution  of  districts,  as  is  mentioned 
in  this  section ;  and  in  addition  thereto  provision  shall  be  made,  if 
necessary,  in  any  orders  of  justices  made  under  this  section  for  the 
adjustment  of  any  matters  of  account  arising  between  parishes  or 
parts  of  districts  in  consequence  of  the  exercise  of  the  powers  given 
by  this  section.  Where  any  parish  is  added  to  or  any  district  united 
with  any  district  in  another  county,  the  final  order  of  the  justices  of 
the  county  in  which  such  parish  or  district  is  situate  shall  not  be  con- 
firmed by  them  until  they  shall  have  received  the  approval  of  their 
provisional  order  for  such  addition  or  union  from  the  justices  of  the 
county  in  which  the  district  is  situate  to  or  with  which  such  addition 
or  union  is  to  be  made.  Where  any  highway  district  is  dissolved,  or 
where  any  parish  is  excluded  from  any  highway  district,  the  highways 
in  such  district  or  parish  shall  be  maintained,  and  the  provisions  of 
the  principal  act  in  relation  to  the  election  of  surveyors  and  to  all 
other  matters  shall  apply  to  the  said  highways,  in  the  same  manner 
as  if  such  highways  had  never  been  included  within  the  limits  of  a 
highway  district. 

Sect.  40.  If  any  highway  board  make  default  in  holding  its  first  provision  in  case 
meeting  in  pursuance  of  this  act,  such  board  shall  not  thereupon  oi  {flJ,"? "'  ''"^'^ 
become  disquahfled  from  acting,  but  the  justices  in  general  or  quarter  meeting.  ^ 
sessions  shall,  on  the  application  of  any  persons  liable  to  pay  highway 
rates  within  the  district,  make  such  order  as  they  think  fit  for  the 
holding  of  such  board  at  some  other  time,  and  any  order  so  made  shall 
be  deemed  to  be  an  order  capable  of  being  removed  into  the  court  of 
Queen's  Bench,  in  pTirsuance  of  the  12  &  13  Vict.  o.  45,  and  may  be 
enforced  accordingly,  and  the  costs  of  any  application  to  the  court  of 
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30.  Highways  quarter  sessions  in  pursuance  of  this  section  shall  be  defra;yed  out  of 
into  districts —  the  district  fund  of  the  board. 

Formation  of.        Sect.  41.  Any  parish,  or  part  of  a  parish  included  in  a  highway 
district  may  adopt  the  Local  Government  Act  in  the  same  manner  and 


Be^rvatiouof       '^■''^^'^^  tli6  same  cii'cumstances  in  and  under  which  it  might  have 

right  to  adopt        adopted  the  same  if  it  had  not  been  included  in  such  district ;  and 

local  government    upon  such  adoption  being  made  such  parish  or  part  of  a  parish  shall 

^''  cease  to  form  part  of  such  district,  subject  nevertheless  to  the  payment 

of  any  contribution  that  may  at  the  time  of  such  adoption  be  due  from 

such  parish  or  part  of  a  parish  to  the  highway  board. 

27  &  28  Vict.  c.  101.       27&  28  Vict.  101,  s.  26.  Any  notice  in  respect  of  which  no  other 

notioes^^ued  by    ™-°^®  °^  service  is  provided  by  the  highway  board  in  pursuance  of 

highway  board,      powers  in  that  behalf  conferred  on  them,  and  any  precept,  summons, 

or  order  issued  by  the  highway  board,  may  be  served, — 

By  delivery  of  the  same  personally  on  the  party  required  to  be 

served;  or 
By  leaving  the  same  at  the  usual  or  last  known  place  of  abode  of 

such  party  as  aforesaid ;  or 
By  forwarding  the  same  by  post  as  a  prepaid  letter  addressed  to 
the  usual  or  last  known  place  of  abode  of  such  party. 
In  proving  service  of  a  document  by  post  it  shall  be  sufficient  to 
prove  that  the  document  was  properly  directed,  and  that  it  was  put  as 
a  prepaid  letter  into  the  post  office ;  and  in  serving  notice  on  the  over- 
seers or  the  waywardens  (if  more  than  one)  of  any  parish  it  shall  be 
sufficient  to  serve  the  same  on  any  one  of  such  officers  in  a  parish. 
Persone  aggrieved      27  &  28  Vict.  c.  101,  s.  37.  If  any  person  feels  aggrieved  by  any 
by  rates  levied       rate  levied  on  him  for  the  purpose  of  raising  monies  payable  under  a 
mahnOTpro-rided    preoept  of  a  highway  board  on  the  ground  of  incorrectness  in  the 
by  6  &  7  WiU.  i,     valuation  of  any  property  included  in  such  rate,  or  of  any  person  being 
'^-  ^^-  put  on  or  left  out  of  such  rate,  or  of  the  inequality  or  unfairness  of  the 

sum  charged  on  any  person  or  persons  therein,  he  may  appeal  to  the 
justices  in  special  sessions  in  manner  provided  by  the  6  &  7  Will.  4, 
c.  96,  ss.  6,  7,  and  all  the  provisions  of  the  said  sections  shall  be  ap- 
plicalale  to  such  appeal. 
Power  to  appeal         Beoi.  38.  Where  any  waywarden  of  a  highway  parish  of  a  district, 
ag^stftems  of  "^  o^  S'Uy  ratepayer  of  such  parish,   feels  aggrieved  in  respect  of  the 
expense  and  ex-     matters  following : 

penditure,  &c.  (1.)  ^^i  respect  of  any  order  of  the  highway  board  for  the  repair 

of  any  highway  in  his  parish  on  the  ground  that  such  high- 
way is  not  legally  repairable  by  the  parish,  or  in  respect  of 
any  other  order  of  the  board  on  the  ground  that  the  matter 
to  which  such  order  relates  is  one  in  regard  to  which  the 
board  have  no  jurisdiction  to  make  an  order ; 
(2.)  In  respect  of  any  item  of  expense  charged  to  the  separate 
account  of  his  parish  on  the  ground  that  such  item  of  expense 
has  not  in  fact  been  incurred  or  has  been  incurred  in  respect 
of  a  matter  upon  which  the  board  have  no  authority  by  law 
to  make  any  expenditure  whatever ; 
(3.)  In  respect  of  any  item  of  expenditure  charged  to  the  district 
fund  on  the  ground  that  such  item  of  expense  has  not  in  fact 
been  incurred,  or  has  been  incurred  in  respect  of  a  matter 
upon  which  the  board  has  no  authority  by  law  to  make  any 
expenditure  whatever ; 
(4.)  In  respect  of  the  contribution  required  to  be  made  by  each 
parish  to  the  district  fund  on  the  ground  that  such  amount, 
when  compared  with  the  contribution  of  other  parishes  in 
the  district,  is  not  according  to  the  proportion  required  by 
this  act ; 
he  may,  upon  complying  with  the  conditions  herein-after  mentioned 
appeal  to  tiie  court  of  general  or  quarter  sessions  having  jurisdiction 
in  the  district ;  but  no  appeal  shaU.  be  had  in  respect  of  any  exercise 
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of  the  discretion  of  tie  board  in  matters  ■within  their  discretion ;  and  30.  Highways 
no  appeal  shall  be  had  except  in  respect  of  the  matters  and  upon  the  into  districts — 
grounds  herein-hefore  m.6ntioned.  Formation  of. 

Sect.  39.  No  appeal  shall  be  entertained  by  any  court  of  general  or  ~ — ~ 

quarter  sessions  in  pursuance  of  this  act  unless  the  foUowing  conditions  J  "^t  t ' '"'''' 
have  been  complied  -with :  appeal togenorai 

(1.)  Notice  of  the  intention  of  appeal  must  be  served  by  the  ap-  sions. 
pellant  on  the  clerk  of  the  highway  board  in  the  case  of  an 
appeal  against  an  order  -within  2  months  after  the  order,  and 
in  the  case  of  an  appeal  in  respect  of  any  item  of  expense  or 
contribution  within  one  month  after  the  statement  of  the 
account  of  the  board  has  been  sent  to  each  member  of  the 
board  as  herein-before  mentioned : 

(2.)  The  notice  must  state  the  matter  appealed  agaiast,  and  the 
ground  of  the  appeal : 

On  the  receipt  of  the  notice  the  board  may  serve  a  counter-notice  on 
the  appellant,  requiring  him  to  appear  in  person  or  by  his  agent  at  the 
next  meeting  of  the  board  and  support  his  appeal.  On  hearing  the 
appellant  the  board  may  rectify  the  matter  complained  of,  and  if  they 
do  so  to  a  reasonable  extent,  and  tender  to  the  appellant  a  reasonable 
sum  for  the  costs  of  his  attendance,  it  shall  not  be  lawful  for  the  appel- 
lant to  proceed  with  his  appeal.  In  any  other  case  the  appellant  may 
proceed  with  his  appeal,  and  the  reasonable  costs  of  his  attendance  on 
the  board  shall  be  deemed  part  of  the  costs  of  the  appeal. 

Sect.  40.  If  at  any  time  after  notice  of  appeal  has  been  given  it  ap-  Power  *"  refer 
pears  to  the  court  of  general  or  quarter  sessions,  on  the  application  of  ""^^  ^'  '  ^  °"' 
either  party  in  the  presence  of  or  after  notice  has  been  given  to  the 
other  party,  that  the  matter  in  question  in  such  appeal  consists  wholly 
or  in  part  of  matters  of  mere  account  which  cannot  be  satisfactorily 
tried  by  the  court,  it  shall  be  lawfnl  for  such  court  to  order  that  such 
matters,  either  wholly  or  in  part,  be  referred  to  the  arbitration  of  one 
or  m.ore  persons,  to  be  appointed  by  the  parties,  or,  in  case  of  dis- 
agreement, by  the  court ;  and  the  award  made  on  such  arbitration 
shall  be  enforceable  by  the  same  process  as  the  order  of  the  court  of 
.  quarter  sessions. 

Sect.  41.  The  provisions  of  "  The  Common  Law  Procedure   Act,  5''^i8°vfot*o  125 
1854,"  relating  to  compulsory  references,  shall  be  deemed  to  extend  to  moorporatei'    "' 
arbitrations  directed  by  the  court  of  quarter  sessions ;  and  the  word 
' '  court "  in  the  said  act  shaU  be  deemed  to  include  the  court  of  quarter 
sessions. 

Sect.  42.  If  upon  the  hearing  of  the  appeal  it  appears  to  the  court  Proceedings  on 
that  the  question  in  dispute  involves  an  inquiry  as  to  whether  a  road  *PP^^- 
is  or  is  not  a  highway  repairable  by  the  public,  or  an  inquiry  as  to 
any  other  important  matter  of  fact,  the  court  may  either  themselves 
decide  such  question,  or  may  impanel  a  jury  of  twelve  disinterested 
men  out  of  the  persons  returned  to  serve  as  jurymen  at  such  quarter 
sessions,  and  submit  to  such  jury  such  questions  in  relation  to  the  mat- 
ters of  fact  in  dispute  as  the  court  think  fit ;  and  the  verdict  of  such 
jury,  after  hearing  the  evidence  adduced,  shall  be  conclusive  as  to  the 
questions  submitted  to  them. 

The  questions  so  submitted  shall  be  in  the  form  and  shall  be  tried 
as  nearly  as  may  be  in  the  manner  in  which  feigned  issues  are  ordi- 
narily tried,  and  the  court  shall  decide  the  parties  to  be  plaintififs  and 
defendants  in  such  trials. 

Subject  as  aforesaid,  the  court  may,  upon  the  hearing  of  any_  appeal 
under  this  act,  confirm,  reverse,  or  modify  any  order  of  the  highway 
board,  or  rectify  any  account  appealed  against. 

Sect.  43.  If  the  appellant  is  successful,  the  costs  shaU,  unless  the  Costs  of  Appeal, 
court  otherwise  orders,  be  paid  by  the  board,  and  shall  be  charged  to 
the  parishes  within  the  jurisdiction  of  the  board  other  than  the  parish 
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30.  Highways  ^  which,  the  appellant  belongs  in  the  same  proportions  in  which  such 

into  districts parishes  contribute  to  the  common  fund  of  the  board. 

Formation  of.        If  the  appellant  is  unsuccessful,  the  board,  if  the  waywarden  be  the 
;zT"rrrrT — TV  appellant,  may  charge  the  costs  of  the  appeal  to  the  parish  to  which 

27 &  28  Vict.  c.  101.  j_i  n      11    1      °      •      ji  ^^  -t*  Ai 

the  appellant  belongs  m  the  same  manner  as  ii  they  were  expenses 
incurred  in  repairing  the  roads  in  such  parish,  and  may  levy  the  sum 
accordingly,  and  may  carry  the  sum  so  levied  to  the  account  of  the 
several  parishes  within  the  jurisdiction  of  the  board,  other  than  the 
parish  to  which  the  appellant  waywarden  belongs,  in  the  same  manner 
as  if  they  were  expenses  contributed  by  such  parishes  to  the  common 
fund  of  the  board ;  but  if  some  ratepayer  other  than  the  waywarden 
is  the  appellant,  the  court  may  order  the  costs  of  the  appeal  to  be 
paid  by  such  appellant ;  and  such  costs  shall  be  recoverable  in  the 
same  manner  as  a  penalty  is  recovered  under  "  The  Highway  Act, 
1862." 
Jurisdiction  as  to  Ssdi-  44.  Places  situate  in  different  counties,  and  places  situate 
districts  in  dif-  partly  in  one  county,  and  partly  in  another  county,  when  united  in 
ferent  counties,  one  highway  district,  shall,  for  all  matters  connected  with  the  pro- 
visions of  this  act  relating  to  appeals  to  quarter  sessions  against 
accounts,  be  deemed  to  be  subject  to  the  jurisdiction  of  the  justices  of 
the  county  in  which  the  district  is  situate  to  which  such  places  shall 
have  been  united  by  any  provisional  and  final  order  or  orders,  or 
to  which  after  the  passing  of  this  act  any  such  district  shall  be  de- 
clared to  be  subject  by  the  orders  constituting  the  same  in  the  same 
manner  as  if  all  such  places  or  parts  of  places  were  situate  in  such 
county. 

Application  of  Peinoipal  Act. 

Construction  o£    '      ^®°*"  '^^'  '^^  following  regulations  shall  be  observed  with  respect  to 
principal  act  and    the  construction  of  the  principal  act  and  this  act, 
this  act.  1.  TMs  act  shall  be  construed  as  one  with  the  principal  act  so  far 

as  is  consistent  with  the  provisions  of  this  act : 

2.  Section  9  of  the  principal  act,  whereby  it  is  enacted  that  a  sur- 

veyor may  be  appointed  by  the  inhabitants  of  a  parish  with 
a  salary,  shall  not  apply  to  any  parish  within. any  district 
formed  under  this  act : 

3.  Section  10  of  the  principal  act,  whereby  it  is  enacted  that  the 

surveyor  or  surveyors  at  the  time  of  passing  his  or  their 
accounts  as  therein  mentioned  shall  deliver  to  the  justices  a 
statement  in  writing  of  the  name  and  residence  of  the  person 
or  persons  appointed  to  succeed  him  or  them  as  a  surveyor 
or  surveyors,  shall  not  apply  to  any  parish  within  any  dis- 
trict formed  under  this  act : 

4.  Sections  13  to  17  of  the  principal  act,  providing  for  the  forma- 

tion of  parishes  into  districts,  and  sects.  18  and  19  of  the  prin- 
cipal act,  providing  for  the  appointment  of  a  board  in  large 
parishes,  shall  not  apply  to  any  parish  within  any  district 
formed  under  this  act : 

5.  The  penalty  imposed  by  sect.  20  of  the  principal  act  on  the 

surveyor  for  neglect  of  duty  shall  not  apply  to  a  highway 
board  constituted  under  this  act : 

6.  Any  summons  or  notice,  or  any  writ  or  any  proceeding,  at  law 

or  in  equity,  requiring  to  be  served  upon  the  board,  may  be 
served  by  the  same  being  left  at  or  transmitted  through  the 
post  in  a  pre-paid  letter  directed  to  the  office  of  the  board,  or 
being  given  personally  to  the  district  surveyor  or  clerk  of  the 
board : 

7.  Section  35  of  the  principal  act,  whereby  it  is  provided  that  the 

ratepayers  of  any  parish  may  divide  amongst  themselves  the 
carriage  of  materials  in  manner  therein  mentioned,  shall  not 
apply  to  any  parish  within  any  district  formed  under  this  act : 
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8.  Sections  39,  40,  43,  44,  and  45  of  the  principal  act,  relating  to  30.  highways 
the  accounts  of  surveyors,  shall  not  apply  to  the  highway  into  districts — 
board  of  any  district  formed  under  this  act.  Formation  of. 

Sect.  43.  On  the  formation  of  a  highway  district  the  following  regu-  ' 

lations  shall  be  enacted  with  respect  to  the  surveyors  and  the  highway  !f  *f.^  ^'°*-  "■  ^h 

i-n„_j  .  ^  J  o         J  Relative  duties  o( 

uuaiu .  _  outgoing  survey- 

1 .  No  sttrveyor  shall  be  appointed  under  the  principal  act  for  any  o™  and  highway 

parish  within  such  district :  hoa.T± 

2.  The  outgoing  surveyor  of  every  parish  within  the  district  shall 

continue  in  ofiSoe  until  1  days  after  the  appointment  of  the 
district  surveyor  by  the  highway  board  of  the  district  of  such 
outgoing  surveyor,  and  no  longer ;  and  he  may  recover  any 
highway  rate  made  and  then  remaining  unpaid,  in  the  same 
manner  as  if  this  act  had  not  been  passed,  and  the  money  so 
recovered  shall  be  applied,  in  the  first  place,  in  reimbursing 
any  expenses  incurred  by  him  as  such  surveyor,  and  in  dis- 
charging any  debts  legally  owing  by  him  on  account  of  the 
highways  within  his  jurisdiction,  and  the  surplus  (if  any) 
shall  be  paid  by  him  to  the  treasurer  of  the  highway  board ; 
and  he  shall  be  entitled  to  receive  from  the  highway  board 
any  sum  (not  exceeding  51.),  which  on  the  allowance  of  his 
account  shall  be  found  to  be  due  to  him  as  such  surveyor  after 
the  collection  and  expenditure  of  the  whole  of  the  highway 
rate  made  in  such  parish  during  the  last  year : 

3.  The  highway  board  shall,  for  all  the  purposes  of  the  principal 

act  except  that  of  levying  highway  rates,  be  deemed  to  be  the 
successor  in  office  of  the  surveyor  of  every  parish  within  the 
district. 

By  27  &  28  Vict.  c.  101,  s.  28,  sect.  43  of  the  "  Highway  Act  of  i^,*^!^^'^*^"^/''^- 
1862"  shall  be  construed  as  if  in  the  second  article  thereof  the  words  ^  43  of  Highway 
"not  exceeding  51."  were  omitted.  Act,  1862. 

Sect.  44.  All  the  provisions  of  the  principal  act  for  widening,  divert-  25  &  26  Vict.  o.  ei. 
ing,  and  stopping  up  highways  shall  be  applicable  to  all  highways  i'.>'<'™>ons  of  prm- 
which  now  are  or  may  hereafter  be  paved,  repaired,  or  cleansed  under  piicable  to  high-' 
or  by  virtue  of  any  local  or  personal  act  or  acts  of  parliament,  or  ways  under  local 
which  may  be  situate  within  the  limits  of  any  such  act  or  acts,  except  °''  P^''^™''!  acts. 
highways  which  any  railway  company,  or  ike  owners,  conservators, 
commissioners,  trustees,  or  undertakers  of  any  canal,  river,  or  inland 
navigation,  are  liable  by  virtue  of  any  act  of  parliament  relating  to 
such  railway,  canal,  river,  or  inland  navigation  to  make,  maintain, 
repair,  or  cleanse. 

Sect.  50.  The  clauses  of  "  The  Commissioners  Clauses  Act,  1847  "  (a),  Slftafn  dius'is^f' 
with  respect  to  mortgages  to  be  created  by  the  commissioners,  shall  10  &  11  vict.  c.  le, 
form  part  of  and  be  incorporated  with  this  act,  and  any  mortgagee  or  iacorporated, 
assignee  may  enforce  payment  of  his  principal  and  interest  by  appoint- 
ment of  a  receiver. 

In  the  construction  of  the  said  clauses  "the  commissioners"  shall 
mean  "  the  highway  board." 

Mortgages  and  transfers  of  mortgages  shall  be  valid  if  made  in  the 
forms  prescribed  by  the  last-mentioned  act,  or  in  the  forms  appearing 
in  the  second  schedule  annexed  to  this  act,  or  as  near  thereto  as  cir- 
cumstances admit. 

Schedule  2. — Form  of  Mortgage. 

The  highway  board  of  the  district,  in  consideration  of  pounds  ^f'l;,"^^^  ^^'=*-  ^" 

paid  to  the  treasurer  of  the  said  board  by  ^ .  -B.  of  ,  assigns  unto  the  said  ^^^^  J-Highwav 

A.  B.,  his  executors,  administrators,  and  assigns,  such  proportion  of  the  high-  rate  includes  poor 
way  rates  leviable  in  the  highway  parish  or  parishes  of  [name  the  parishes']  as  rate,  when  the 

highways  are 

(a)  10  &  11  Vict.  c.  16,  S3.  75—83. 

VOL.   11.  i   C 
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30.  Highways 
into  districts— 
Formation  of. 

27  &  28  Vict.  c.  101. 
maintained  out  of 
poor  rate.     See 
sect.  33  of  act. 
2fote: — Highway 
parish  means 
every  parish  that 
separately  returns 
a  waywarden  or 
waywardens  to  the 
highway  board. 
Bee  sect.  3  of  act. 
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the  said  sum  of  pounds  bears  to  the  whole  sum  hoiTOwed  on  the  credit 

of  the  said  rates,  to  hold  to  the  said  A.  £.,  his  executors,  administrators,  and 
assigns,  until  the  said  sum  of  pounds,  with  interest  at  the  rate  of 

pounds  per  centum  per  annum,  is  paid. 

The  interest  on  this  mortgage  will  he  paid  at  on  the  day  and 

days  of  in  every  year. 

The  principal  will  be  paid  at  on  the  day  of  . 

Given  under  our  corporate  seal  this  day  of  18    . 

Note. — The  mortgage  must  be  wider  the  corporate  seal  of  the  hoard, 
and  duly  stamped.  See  Commissioners  Clauses  Act,  10  Vict, 
c.  16,  s.  75. 


Power  to  contract 
for  materials  for 
repairing  high- 
ways. 


8  &  9  Vict.  0. 18, 
and  23  &  24  Vict, 
c.  106,  incorpo- 
rated. 


25  &  26  Vict.  c.  61. 
Enabling  councils 
of  certain  boroughs 
to  adopt  parish 
roads  and  high- 
ways, and  to  apply 
rates  for  their 
repair. 


27&28Vict.  0. 101. 
Jurisdiction  of 
justices  in  petty 
sessions. 


Transfer  of  Mortgage  hy  Indorsement. 

The  within-named  A.  £.,  in  consideration  of  the  sum  of  pounds  paid 

to  him  by  G.  D.  of  ,  hereby  transfers  to  the  said  C.  D.,  his  executors, 

administrators,  and  assigns,   all  his  interest  in  the  monies  secured  by  the 
within-written  mortgage  and  in  the  within-named  rates. 

In  witness  whereof  the  said  A.  B.  has  hereunto  set  his  hand  and  seal  this 
day  of  18    . 

Note. — The  transfer  must  he  under  seal  and  duly  stamped.     See  sec- 
tion 77  of  Commissioners  Clauses  Act,  10  Vict,  c,  16. 

Sect.  52.  The  highway  board  may  and  is  hereby  authorised  to  con- 
tract for  purchasing,  getting,  and  carrying  the  materials  required  for 
the  repair  of  the  highways,  and  for  maintaining  and  keeping  in  repair 
all  or  any  part  of  the  highways  of  any  parish  within  their  highway 
district,  for  any  period  not  exceeding  3  years. 

Sect.  63.  A  highway  board  for  the  purpose  of  improving  the  high- 
ways within  their  district  may  purchase  such  lands  or  easements 
relating  to  lands  as  they  may  require ;  and  "  The  Lands  Clauses  Con- 
solidation Act,  1845,"  and  the  act  23  &  24  Vict.  c.  106,  amending  the 
same,  shall  be  incorporated  with  this  act,  with  the  exception  of  the 
clauses  relating  to  the  purchase  of  land  otherwise  than  by  agreement. 

In  the  construction  of  this  act  and  the  said  incorporated  acts  this  act 
shaU.  be  deemed  to  be  the  special  act,  and  the  board  shall  be  deemed 
to  be  the  promoters  of  the  undertaking,  and  the  word  "land"  or 
"  lands  "  shall  include  any  easement  in  or  out  of  lands. 

Sect.  45.  Whereas  there  are  in  certain  boroughs  in  England  and 
Wales  roads  and  highways  that  are  now  and  have  heretofore  been  re- 
paired by  the  inhabitants  of  the  several  parishes  or  townships  within 
which  such  roads  and  highways  are  situated,  and  who  also  contribute  and 
pay  to  the  general  rates  levied  for  the  repair  of  the  public  streets, 
roads,  and  highways  maintained  and  kept  in  repair  by  the  council 
of  such  boroughs,  by  reason  whereof  a  great  burthen  is  imposed 
upon  the  ratepayers  of  the  said  parishes  and  townships ;  and  it  being 
doubtful  whether  the  council  of  such  boroughs  have  the  power  to 
adopt  such  parish  roads  and  highways,  or  to  apply  the  rates  collected 
in  such  boroughs  in  repairing  the  same,  be  it  enacted,  that  it  shall  and 
may  be  lawful  for  the  council  of  every  such  borough  in  England  and 
Wales,  upon  the  petition  of  the  majority  of  the  rate-payers  of  such 
parishes  or  townships  present  at  a  public  meeting  duly  convened, 
to  adopt  aU  or  any  of  such  parish  roads  and  highways  as  the  council 
shall  in  its  discretion  consider  advisable,  and  to  apply  the  rates  levied 
and  collected  by  the  said  council  for  the  repair  of  the  public  streets, 
roads,  and  highways  within  such  borough  in  repairing  and  maintain- 
ing such  parish  roads  and  highways  :  provided  always,  that  it  shall  be 
competent  for  such  council,  previous  to  adopting  such  parish  roads  and 
highways,  to  require  the  provisions  contained  in  any  local  act  apply- 
ing to  the  ijublic  streets,  roads,  and  highways  of  such  borough  to  be 
complied  with. 

Sect.  46.  The  justices  assembled  in  petty  sessions  at  their  usual 
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place  of   meeting    may  exercise    any  jurisdiction,  -whicli   they  are    30.  Highways 
authorised  under  the  highway  acts  or  any  of  them,  to  exercise  in  into  districts — 
special  sessions ;  and  no  justice  of  the  peace  shall  be  disabled  from    Formation  of. 
acting  as   such  at  any  petty  or  special  or  general  quarter  sessions  ~~     Z7T     ~ 
in   any  matter  merely  on   the   ground  that   he  is  by  virtue  of  ]iis  27  ds  28  Viot.  c.  loi. 
oflBce  a  member  of  any  highway  board  complaining,  interested,  or 
concerned  in  such  matter,  or  has  acted  as  such  at  any  meetiag  of  such 
.board. 

Sect.  46.  No  person  through  whose  land  a  highway  passes,  which  is  25  &  26  Vict,  c  6i. 
to  be  repaired  by  the  parish,  shall  become  liable  for  the  repair  of  such  bjl'as  maypermit 
highway  by  erecting  fences  between  such  highway  and  the  adjoiuing  landowners  to 
land,  if  such  fences  are  erected  with  the  consent  in  writing  of  the  erect  fences  with- 
highway  board  of  the  district  within  which  such  highway  is  situate  ia  uabiuty  torfpair 
the  case  of  a  place  within  the  jurisdiction  of  a  highway  board,  and  in  highways. 
case  of  any  other  place  with  the  consent  of  the  surveyor  or  other  au- 
thority having  jurisdiction  over  the  highway. 

Sect.  47.  All  penalties  under  this  act,  and  all  monies  recoverable  as  Eeoovery  of  penal- 
penalties,  may  be  recovered  summarily  before  any  2  or  more  justices   '^°' 
in  the  manner   directed  by  the  11  &  12  Vict.  c.  43,  and  any  act 
amending  the  same;  but  where  any  sum  adjudged  to  be  paid  under  this 
act  in  respect  of  such  penalties  or  monies  exceeds  61.  an  appeal  may  be  Appeal. 
had  by  any  person  aggrieved  to  a  court  of  general  or  quarter  sessions  in 
manner  provided  by  the  24  &  25  Vict.  c.  96,  s.  101,  intituled  "An 
act  to  consolidate  and  amend  the  statute  law  of  England  and  Ireland 
relating  to  larceny  and  other  similar  offences." 

Sect.  27.  The  schedule  annexed  to  the  ' '  Highway  Act  of  1862  "  shall  l^^^duTi  to  High-' 
be  repealed  so  far  as  relates  to  the  proceedings  of  highway  boards ;  way  Act  of  1862 
and  the  proceedings  of  highway  boards  shall,  after  the  passing  of  this  repealed,  and 
act,  be  subject  to  the  regulations  contained  in  the  first  schedule  to  this  made.'°^ 
act  annexed. 

(First  Schedule). — Proceedings  op  Highway  Boaeds.         5??' ^^J^^?"'"  °I 

*■  '  27<S!2SVict.  c.  101. 

(1.)  The  board  shall  meet  for  the  dispatch  of  business,  and  shall 
from  time  to  time  make  such  regulations  with  respect  to 
the  summoning,  notice,  place,  management,  and  adjourn- 
ment of  such  meetings,   and  generally  with  respect  to  the 
transaction    and    management  of   business,   including    the 
quorum  at  meetings  of  the  board,  as  they  think  fit,  subject 
to  the  following  conditions : — 
(a.)  The  first  meeting  after  the  formation  of  the  district  shall  be 
held  at  the  time  and  place  fixed  by  the  order  of  the  justices 
.  in  that  behalf ; 
(i.)  One  ordinary  meeting  shall  be  held  in  each  period  of  4 
months,  and  of  such  meetings  one  shall  be  held  on  some 
day  between  the  7th  and  14th  days  of  April ; 
(c.)  An  extraordinary  meeting  may  be  summoned  at  any  time, 
on  the  requisition  of  3  members  of  the  board,  addressed  to 
the  clerk  of  the  board  ; 
{d.)  The  quorum  to  be  fixed  by  the  board  shall  consist  of  not 

less  than  3  members  ; 
(e.)  Every  question  shall  be  decided  by  a  majority  of  votes  of 

the  members  voting  on  that  question ; 
(/.)  The  names  of  the  members  present  at  a  meeting  shall  be 
recorded. 
(2.)  The  board  shall  at  the  first  meeting,  and  afterwards  from 
time  to  time  at  their  first  m.eeting  after  each  annual  appoint- 
m.ent    of   members   of   the  board  as  hereafter  mentioned, 
appoint  one  of  their  members  to  be  chairman  and  one  other 
of  their  members  to  be  a  vice-  chairman  for  the  year  following 
such  choice. 
(3.)  If  any  casual  vacancy  occur  in  the  olfi.ce  of  chairman  or  vice- 

4  0  2 


1124  l^tflfibjass  in  ffimeraL 

31.  Highways  cliairman,  tlieboard  shall,  as  soon  as  tKeyconvenientlycanafter 

in  South  Wales.  the  occurrence  of  such  vacancy,  choose  some  member  of  their 

; number  to  fill  such  vacancy ;    and  every  such  chairman  or 

2r&2SYiot.o.  101.  vice-chairman  so  elected  as  last  aforesaid  shall  continue  in 

office  so  long  only  as  the  person  in  whose  place  he  may  be  so 
elected  would  have  been  entitled  to  continue  if  such  vacancy 
had  not  happened. 
(4.)  If  at  any  meeting  the  chairman  is  not  present  at  the  time 
appointed  for  holding  the  same,  the  vice-chairman  shall  be 
the  chairman  of  the  meeting ;  and  if  neither  the  chairman 
nor  vice-chairman  shall  be  present,  then  the  members  pre- 
sent shall  choose  some  one  of  their  number  to  be  a  chairman 
of  such  meeting. 
(5.)  In  case  of  an  equality  of  votes  at  any  meeting  the  chairman 
for  the  time  being  of  such  meeting  shall  have  a  second  or 
casting  vote. 
(6.)  AH  orders  of  the  board  for  payment  of  money,  and  all  pre- 
cepts issued  by  the  board,  shall  be  deemed  to  be  duly 
executed  if  signed  by  2  or  more  members  of  the  board 
authorised  to  sign  them  by  a  resolution  of  the  board,  and 
countersigned  by  the  clerk ;  but  it  shall  not  be  necessary 
in  any  legal  proceeding  to  prove  that  the  members  sign- 
ing any  such  order  or  precept  were  authorised  to  sign  them, 
and  such  authority  shall  be  presumed  until  the  contrary  is 
proved. 


XXXI.  ?^i8f)toass  in  Souti)  SMales. 

7  &  8  Vict.  c.  91.  In  1844  an  act  (7  &  8  Vict.  c.  91)  was  passed  to  amend  the  laws  re- 
lative to  turnpike  trusts,  in  the  six  following  counties  of  South  Wales, 
viz.,  Glamorgan,  Brecon,  Eadnor,  Carmarthen,  Pembroke,  and 
Cardigan.  It  provided  for  the  formation  of  county  road  boards  in 
those  counties,  by  enabling  the  justices  at  their  quarter  sessions  to 
elect  some  of  their  number  upon  the  board  to  which  certain  ex  officio 
persons  were  added.  These  county  boards  were  to  have  the  entire 
control  and  management  of  all  turnpike  roads  within  their  counties 
respectively.  The  provisions  of  the  general  turnpike  acts  (except  so 
far  as  they  were  repealed  or  altered)  were  (s.  38)  to  apply  to  all 
roads  which  should  be  maintained  by  the  board.  The  turnpike  roads, 
and  all  other  property  vested  in  the  trustees  of  the  different  roads, 
became  the  property  of  the  county  boards  respectively  (s.  44).  Certain 
powers  as  to  taking  of  toll,  and  the  erection  of  gates,  were  conferred 
upon  the  boards  by  ss.  48 — 64.  By  ss.  63  and  66,  the  3  &  4  Geo.  4,  c. 
126,  ss.  78,  79,  and  3  &  4  Will.  4,  c.  80,  ss.  1,  2,  were  repealed  as  to  the 
above  6  counties.  The  proceedings  of  the  boards,  and  the  appointment 
of  officers  for  the  inspection  and  siipervision  of  the  roads,  are  regulated 
by  ss.  67^ — 93,  and  by  ss.  96 — 102  power  is  given  to  those  boards  to 
improve  rates  for  the  proper  repair  and  maintenance  of  the  roads.  By 
the  14  &  15  Vict.  c.  16,  the  county  road  boards  of  the  above  6  coun- 
ties respectively  are  to  divide  each  county  into  districts  for  the  manage- 
ment of  the  highways  situated  therein  respectively,  and  the  roads  in 
each  of  such  districts  are  to  be  placed  under  the  care  of  a  highway 
board,  subject  to  the  authority  of  the  county  roads  board,  and  powers 
are  given  to  such  highway  boards  to  hold  meetings  to  appoint  certain 
officers  (whose  duties  are  defi^ned),  and  to  adopt  new  roads  to  be 
thereafter  repaired  as  publio  highways.  If  any  of  such  highways  are 
out  of  repair  at  any  time,  powers  are  given  to  justices  by  s.  16  to 
direct  them  to  be  repaired  at  the  cost  of  the  party  liable  to  do  the 
same,  this  s.  16  differs  from  4  &  6  WiU.  4,  c.  50,  s.  94,  in  enabling 
justices  to  make  an  order  for  repair  without  any  conviction  for  the 
non- repair.    By  s.  17,  all  the  provisions  of  the  5  &  6  WUl.  4,  o.  60, 
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except  as  altered  or  amended,  are  to  apply  to  all  highways  under  this      30     j?„rmi 

act.  By  the  17  Vict.  c.  17,  the  time  for  putting  the  14  &  15  Yiot.  c.  16, '■ 

into  execution,  was  limited  to  25  March,  1855. 


XXXII.  j^mm,  List  of. 

1.  Notice  to  person  of  his  having  been  elected  surveyor,  p.  1126. 

2.  Appointment  of  surveyor,  with  salary,  p.  1126. 

3.  Appointment  of  surveyor  by  justices,  p.  1126. 

4.  Notice  of  intention  to  make  highway,  p.  1127. 

5.  Certificate  of  justices  of  highway   having  been  made  in  a  substantial 

manner,  &c.,  p.  1127. 

6.  Notice  of  holding  a  vestry  for  the  appointment  of  a  board  for  repair  of 

highways,  p.  1127. 

7.  Precept  of  justices  for  erecting  guide  posts,  &c.,  p.  1127. 

8.  Notice  to  surveyor  to  remove  snow,  &c.,  p.  1127. 

9.  Licence  from  justices,  at  special  sessions  for  highways,  for  surveyor  to  dig, 

&o.,  materials  upon  enclosed  lands  for  repairs,  p.  1128. 

10.  Licence  from  justices,  at  special  sessions  for  highways,  to  get  materials  for 

repairs  in  another  parish  besides  that  wherein  such  materials  are  to  be 
employed,  p.  1128. 

11.  Information  to  enable  justices  to  fix  boundaries  of  highway  lying  in  two 

parishes,  p.  1129. 

12.  Summons  to  he  subjoined  to  a  copy  of  above  information,  p.  1129. 

13.  Final  order  and  adjudication  to  be  filed  with  clerk  of  peace,  p.  1130. 
li.  Notice  of  holding  a  vestry  for  forming  a  district,  p.  1130. 

15.  "Weekly  account,  p.  1131. 

16.  Schedule  to  be  filled  up  by  surveyors  of  highways  of  all  parishes,   and 

presented  by  them,  with  their  accounts,    to  the  magistrates  at  end  of 
every  year,  p.  1132. 

17.  Form  of  highway  rate,  p.  1132. 

18.  Justice's  notice  to  surveyor,  to  show  cause  why  a  poor  labourer  should  not 

be  excused  from  highway  rates  binder  5  cfc  6  Will,  i,  i;.  50,  s,  32,  p.  1132. 

19.  Summons  for  non-payment  of  assessment,  p.  1133. 

20.  Warrant  of  distress  for  non-payment,  p.  1133. 

21.  Bond  from  collector  of  highway  rates,  p.  1134. 

22.  Order  of  two  justices  for  widening  a  highwaj',  p.  1134. 

23.  Certificate  from  such  justices  to  quarter  sessions,  p.  1135. 

24.  Consent  from  owner  of  land  through  which  a  new  highway  is  proposed  to 

be  made,  p.  1135. 

25.  Notice  of  diverting,  &c.,  highway,  p.  1135. 

26.  Notice  of  appeal  against  a  certificate  for  stopping  up    or  diverting  a 

highway,  p.  1136. 

27.  Notice  from  surveyor  to  remove  miisances,  p.  1136. 

28.  Summons  for  any  person  to  attend  a  justice  or  justices,  p.  1136. 

29.  Information,  p.  1137. 

30.  Form  of  conviction,  p.  1137. 

31.  Information  or  conviction  on  5  &  6  Will.  4,  c.  50,  s.  64,  for  not  cutting 

down  a  tree  planted  within  fifteen  feet  of  centre  of  a  carriage  or 
cartway,  p.  1137. 

32.  Order  for  owner  of  land  to  prune  hedges  and  cut  down  trees,  pursuant  to 

5  &  6  WiU.  4,  c.  50,  s.  65,  p.  1138. 

33.  Information  and  conviction  under  5  &  6  Will  4,  c.  50,  s.  69,  for  encroach- 

ing on  a  carriageway,  p.  1138. 

34.  Information  and  conviction  under  5  &  6  WiU.  4,  u.  50,  o.  78,  for  miscon- 

duct of  driver,  p.  1138. 
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32.  Forms.      35.  The  like  on  s..  72,  for  laying  timber,  &o.,  ou  highway,  p.  1139. 

36.  "Warrant  to  distraia  for  a  forfeiture,  p.  1139. 

37.  Return  of  constable  to  be  made  upon  the  warrant  of  distress  where  no 

effects,  p.  1139. 

38.  Commitment  for  want  of  distress,  p.  1140. 

39.  Information  against  a  parish  for  a  highway  being  out  of  repair,  p.  1140. 

40.  Order  of  justices  directing  an  indictment  to  be  preferred  against  a  parish 

for  permitting  a  highway  to  be  out  of  repair,  &c.,  p.  1141. 

41.  Indictment  for  not  repairing  a  highway  against  the  parish,  p.  1141. 

42.  Indictment  for  not  repairing  an  ancient  horse  and  footway,  p.  1142. 

43.  Order  for  particulars  of  way  out  of  repair,  p.  1142. 

44.  Plea  of  general  issue  by  parish,  p.  1143. 

45.  Plea  that  a  particular  division  of  the  parish  is  bound  to  repair,  p.  1143. 

46.  Replication  thereto,  p.  1144. 

47.  Plea  that  others,  ratione  tenuree,  are  bound  to  repair,  p.  1144. 

48.  Replication  thereto,  p.  1144. 

49.  Indictment  for  encroaching  upon  ahighway  by  building  thereupon,  p.ll44. 
60.  Indictment  for  enclosing  a  highway,  p.  1145. 

51.  Indictment  for  laying  timber  or  other  obstructions  on  a  highway,  p.  1145, 

62.  Indictment  for  obstructing  a  highway  by  erecting  a  gate,  &c.,  across  it,  &o., 
p.  1146. 

53.  Indictment  for  a  nuisance  to  a  neighbourhood,  and  obstructing  a  highway, 
by  exhibiting  wild  beasts,  wax  work,  &c.,  p.  1146. 

64.  Indictment  for  stopping  up  a  watercourse,  whereby  the  highway  is  over- 
flowed, p.  1148. 

66.  Indictment  for  obstructing  the  navigation  of  a  public  river,  p.  1148. 

56.  Certificate  of  two  justices  that  an  indicted  road  is  in  good  repair,  p.  1149. 


(1.)  Notice  to  per- 
son of  his  having 
been  elected  snr- 
veyor(a). 


(2.)  Appointment 
of  surveyor  with 
salary  (a). 


A .  B.     Take  notice,  that  you  were,  at  a  meeting  held  at  [insert  the  name  of 
the  parish,  &c.]  on  the  day  of  elected  mid  cJwsen  surveyor  [or,  "one 

of  the  surveyors"]  of  the  highways  for  the  said  ["parish,  tt-c."]  for  the  year 
ensuing. 

Dated  the  day  of 

To  A.  B.  of  .  C.  D.,  Chairtxan. 


At  a  meeting  of  the  inhabitants  of  in  vestry  assembled,  at  on  the 

day  of  A.  B,  was  nominated,  elected,  and  appointed  a  surveyor  of 

such  parish,  for  tlie  purpose  of  carrying  into  execution  the  provisions  of  an  act 
passed  in  the  fifth  and  sixth  years  of  the  reign  of  King  William  the  Fourth,  in- 
tituled, An  Act,  &c.  [here  set  out  title  of  act],  for  the  year  ensuing .-  and  the 
salary  to  be  allowed  to  the  said  A .  B.  was  fixed  at  the  sum  of 
on 

Dated  the  day  of  .  G.  D.,  Chairman. 


(3.)  Appointment 
of  surveyor  by 
justices  (6). 


!At  a  special  sessions  for  the  highways,  held  at  in  the  division, 

(Ssc.  of  ,  by  justices  of  the  peace  for  the  said  county,  acting  within 

the  said  division,  die,  on  the  day  of 

Whereas  it  hath  appeared  to  us  the  said  justices,  on  the  oath  of  A.  B.,  an  in- 
habitant  of  the  parish  of  ,  that  the  inhabita/iits  of  the  said  parish,  in  vestry 
assembled,  have  neglected  [or  "refu,sed"]  to  nominate  and  elect  a  surveyor  in 
manner  and  for  the  purposes  mentioned  in  a  certain  act  made  and  passed  in  the 
fifth  and  sixth  year  of  the  reign  of  King  William  the  Fourth,  intituled.  An 


(a)  This  form  is  prescribed  by  the 
5  &  6  Will.  4,  c.  60  ;  see  ante,  p. 
1010.  A  notice  has  also  to  be  given 
to  the  outgoing  surveyor. 


{b)  This  form  is  prescribed  by  the 
5  &  6  ■Will.  4,  c.  60 :  see  ante,  p. 
1013. 
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Act,  &o.  [here  set  out  title  of  act]  [or  "  that  the  mneyor  appointed  by  the  in-      32    Forms 

habitants  of  the  saU  parish  is  dead,"  or,  "has  ceased  to  possess  the  qualification  '- '■ 

required  ^j  the  said  act,"  01;  "has  become  disqimlified,"  or,  "  has  neglected  to 
act,  or,  "has  refusedto  carry  into  operation  the' duties  imposed  upon  him  by 
the  said  act "],  we  do  therefore  hereby  (a)  appoint  you  0.  D.  of  ,  surveyor 

for  such  parish  for  the  year  ensuing  [or,  "for  the  space  of  "],  with  the 

salary  of  for  yowr  trouble  ;  and  you,  the  said  G.  D.,  are  faithfully  and 

truly  to  execute  the  ofp.ce  of  swrveyor  aecordmg  to  the  directions  of  the  said 
statute. 
Given  under  our  hands  the  day  and  year  first  above  tnentioned. 

E.  F. 
To  C.  D.  cf_  H. 

I  do  hereby  give  you  notice,  that  after  the  expiration  of  three  calendar  months  (i)  Notice  of  in- 
from  the  date  hereof,  I  [or  if  given  by  the  clerk,  &o.,  of  a  body  politic  or  cor-  t™tion  to  make 
porate,  describe  them]  do  intend  to  make  a  certain  highway  in  the  parish  of   ^^^^^  ^'' 

[describing  its  situation  and  extent],  and  to  dedicate  such  highway  to 
the  use  of  the  public. 
Dated  this           day  of 
To  E.  F.,   &e.,    sur-  1  A.  B. 

veyor  of  the  parish  I  or 

of  •  ) C.  D.  [Clerk,  &o.] 

We,  two  of  the  ju^stices  of  the  peace  in  and  for  the  county  of  ■  ,  Aawm^  (5. )  Certificate  of 

viewed  a  certain  highway  lately  made  by  A.  B.  in  the  parish  of  in  the  justices,  of  Mgh- 

said  county,  situate  &c.  [describing  its  situation  and  extent],  do  herelyy  certify,  Si'f  ™fub-°" 
that  the  same  has  been  made  in  a  substantial  maniier,  and  of  the  width  required  stantial  manner, 
by  a  certain  act  made  and  passed  in  the  fifth  amd  sixth  year  of  the  reign  of  Kmg  *=•  W 
William,  the  Fourth,  intituled  An  Act  [here  set  out  title  of  act]. 

Dated  this  day  of  .  Q,  j), 

i.  F. 

Notice  is  hereby  given  that  a  vestry  will  be  held  at  in  theparish  of         ,  (6.)  Notice  of 

in  the  county  of  ,  on  the  day  of  next,  at  the  hour  of  at  liolding  a  vestry 

noon  [or,  "in  the  afternoon"],  for  the  purpose  of  determining  the  expediency  of  meut^of^'a^board 
forming  a  board  for  repair  of  the  highways  in  the  said  parish  ;  and  if  it  shall  for  repair  of 
be  determined  by  a  majority  of  two-thirds  of  the  votes  of  the  vestrymen  present  higliways(c). 
at  such  meeting  to  form  such  board,  then  for  iJie  further  purpose  of  nominating 
and  electing,  not  more  than  twenty,  nor  less  thorn  fhe  hcmseholders,  residing  in 
and  assessed  to  the  relief  of  the  poor,  and  liable  to  be  rated  to  the  repair  of  the 
highways  of  the  said  parish,  to  serve  the  office  of  surveyors  of  the  highways  of  the 
said  parish  for  the  year  enswing,  and  for  carrying  into  effect  the  powers,  autho- 
rities, amd  directions  contained  in  an  act  of  Parlia/ment  Tuiade  in  the  sixth  year 
of  the  reign  of  King  Willimm  the  Fourth,  for  consolidating  and  amending  the 
laws  relating  to  highways  in  England. 

Dated  this  day  of 

{Signed}  Chairman. 

[ ' '  Inhabitants  present."] 

Middlesex. — At  a  special  sessions  for  the  highways  held  at  ,for  the  (j\  Precept  of 

[hundred]  of  ,  in  the  said  comity,  before  A.  B.  &  CD.  justices  of  the  justices  for  ereot- 

peace  for  the  said  county,  acting  within  the  said  [hundred],   on  the  ^s  guide  posts, 

day  of  .  *°-W- 

To  the  surveyor  of  the  [parish]  of  .,  in  the  said  [hundred]. 

You  are  hereby  required  forthwith  to  erect,  [or,  ' '  fix  "]  or  cause  to  be  erected 

[or  "fioced"],  im  the  most  convenient  place  upon  the  highway,  lying  between 

and  ,  within  your  liberty,  where  two  or  more  roads  meet,  a  stone  or 

post,  with  proper  in^scriptions  painted  on  both  sides  thereof,  in  large  legible 


(a)  By  sect.  11,  justices  have  in  cer-  (J)  See  ante,  n.  (b),  p.  1126. 

tain  cases  powerto  dismiss  a  surveyor;  (c)  See  a  form,   Shelf.    160 ;     see 

if  another  surveyor  be  appointed  in  ante,  p.  1002. 

the  room  of  one  so  dismissed  this  {d)  See  ante,  p.  1004.      The  iuha- 

form  might  bo  used  and  altered  ac-  bitants  in.  vestry  may  make  the  di- 

cordingly.  rection. 
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32.  Forms.      letters,  not  less  than  one  inch  m  height  and  of  proper  and  proportionate  breadth, 
containing  and  denoting  the  towns  of  a/nd  ,  [or  other  places,  as  the 

justices  shall  think  most  proper].  [Where  graduated  stones  or  posts  are 
necessary  to  prevent  accidents  from  floods,  vary  it  as  under.]  "In  the  most 
convenient  place  upon  the  highway,  at  the  approach  or  entrance  on  each  side  of 
the  ford  or  water  called  at  ,  within  your  liberty,  graduated  stones 

or  posts,  denoting  the  depth  of  water  in  the  deepest  part  thereof,  through  which 
such  highway  passes  "  [see  further  as  to  what  he  may  be  directed  to  do,  ante,  p. 
1004] ;  and  you  are  allowed  to  charge  the  reasonable  expenses  of  providing  and 
erecting  the  sarwe  in  your  accounts. 

A.  B. 
■ G.  D. 

ve^o^toremov""      "''  ■^'  -^v  i'^^^c"  of  the  peace  in  and  for  the  county  of  ,  do  hereby  give_ 

snow  &a (a).°™     y^t   ^^  surveyor  [or,   "  surveyors"'\  of  the  parish  of  ,  notice,  that  the 

highway  leading  from           to            [describing  its  situation],  is  obstructed  or 
impeded  from  the  accumulation  of  snow  [or,   "from  the  falling  down  of  the 
banks  on  the  side  of  the  said  highway,  do.  as  the  case  may  be],  and  require  you 
to  cause  the  same  to  be  reinoved. 
Dated  this            day  of            , 
To  0.  D.  andE.  P.,  &e.,  J 
surveyors  of  the  parish  \  A,  B.  of  <ic. 

of  .  )        

(9.)  Licence  from      )  2'o  the  surveyor  of  the  parish  of  in  the  hundred  of  in 

iessioS  forS-    '"  '^^t-  i  ''^'■^  ^"-^  county. 

ways  for  surv^'or  Whereas  by  an  act  passed  in  the  fifth  and  sixth  year  of  the  reign  of  King  Wil- 
todig,  &o.,  mate-  Ham  the  Fourth,  intituled  An  Act,  &c.  [here  set  out  title  of  act],  the  sur- 
rials  upon  inclosed  ^-gyo^  {g  authorised  to  dig,  get,  take,  and  carry  away  materials  lying  upon  any 
vaiilwi  '^°"  lands  or  grounds  within  the  parish  for  which  he  is  appointed,  for  the  use  and 

benefit  of  the  highways,  but  not  without  the  consent  of  the  occupier  or  owner  of 
such  lands  or  grounds,  or  his  agent,  or  a  licence  from  the  justices  at  a  special 
sessions  for  the  highways:  And  whereas  it  appears  to  v^  her  Majesty's 

justices  of  the  peace  for  the  said  county,  and  acting  within  the  said  [hundred, 
<t"c.],  at  a  special  sessions  for  the  highways  assembled,  upon  the  oath  of  C.  D.  the 
said  surveyor  [or,  "  oiie  of  the  surveyors  "\  that  he  hath  applied  to  A.' B.  of 
,  for  his  consent  to  dig,  get,  take,  and  carry  away  materials  from  the 
lands  called  or  known  by  the  names  of  and  ,  in  his  occupation  [or, 

"  of  which  lie  is  the  owner,"  or,  "  in  the  occupation  of  J.  E."  or,  "of  which  J.  K. 
is  the  owner,  and  the  said  A.  B.  his  agent"],  unthin  the  said  [parish,  &c.\for 
the  purposes  aforesaid,  and  that  the  said  materials  are  necessary  for  the  repairs 
of  the  highways,  and  that  tlie  said  A.  B.  hath  refused  to  permit  the  same  to  be 
dug,  got,  taken,  and  carried  away  ;  and  the  said  A.  B.  having  been  duly  sum- 
moned to  appear  before  us,  to  show  cause  why  such  permission  should  not  be 
granted,  and  having  appeared  before  us  accordingly,  [or,  ' '  having  sent  his 
steward  or  agent,"  or,  "  C.  D.  on  his  behalf,  to  attend  us  on  tliat  occasion,"  or, 
' '  but  not  having  appeared"],  we  have  heard  what  has  been  alleged,  and  taken 
the  said  matter  into  consideration,  and  are  of  opinion  that  the  said  materials 
are  necessary,  and  ought  to  be  dug,  got,  taken,  and  carried  away  'for  the  pur- 
poses aforesaid  :  therefore  we  do  hereby  give  our  licence  to  the  said  surveyor  [or, 
"  surveyors"]  to  dig,  get,  take,  and  carry  away  the  same  accordingly,  the  said 
surveyor  making  satisfaction  for  the  same,  and  also  for  the  damage  done  to  such 
lands,  in  the  manner  directed  by  the  said  act. 
Given  under  our  hamds  the  day  of  ,  18     . 

/.  P. 
K.  P. 

I      At  a  special  sessions  for  the  highways  held  at  ,  in  the  hundred, 

fusticesTspedaf  '"  "'^*-  '  '^"^  °f  *"  *''^  ^""^  county,  by  justices  of  the  peace  for  the  said 

sessions  for  hish-    county  acting  within  the  said  hundred,  on  tlie  day  of 

ways  to  get  mate- 


ia)  This  form  is  prescribed  by  the  (6)  This  form  is  prescribed  by  the 

6  &  6  Will.   4,  c.  60 ;   see  ante,  p.       5  &  6  Will.  4,  c.  50 ;   see  ante,  v 
1005.  1008.  ^ 
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It  appearing  to  us,  upon  evidence  this  day  received,  that  sufficient  materials      32    Forms 
cannot  conveniently  be  had  within  the  waste  land,  common  grounds,  rivers,  or  —    ' 


In-ooks,  nor  in  the  inclosed  lands  or  grounds,  lying  within  the  [parish  &c  1  of  "^'^  ^°^  repairs  in 
^  in  the  said  hundred,  for  the  repairs  of  the  highways  within,  the  said  ""Ullll^t^tveix 
yparwh\,  nor  m  the  luaste  lands,  common  grounds,  rivers,  or  brooks  within  the  such  materials 
ipansh\  of  adjoining  to  the  said  [parishl  of  ,  we  do  hereby  give  our  ""^^  t°  ''^  ^'^- 

licence  to  the  surveyor  [or,  "surveyors  "]  of  the  said  [parish]  of  ,  to  search  P^°y«<^ W- 

for,  dig,  get,  and  carry  irvatcrials  within  the  inclosed  lands  or  grounds  of  0.  B. 
vrithin  the  said  [parish']  of  ,  to  be  employed  in  the  repairs  of  the  highway's 

within  the  said  [parish]  of  ,  it  appearing  from  evidence  before  us  tliat 

tliere  are  proper  materials  within  the  said  lands  for  the  purposes  aforesaid  lying 
convenient  to  the  said  highways,  and  that  after  such  materials  shall  be  so  taken, 
tltere  will  be  sufficient  left  for  the  use  of  the  highways  within  the  said  parish  of 
upon  the  said  surveyor  [or,  "surveyors"]  jnaking  satisfaction  for  the 
same,  and  also  for  the  damage  done  to  such  lands,  in  the  manner  directed  by  the 
act  made  and  passed  in  the  fifth  and  sixth  years  of  the  reign  of  King  William 
the  Fowrth,  intituled  An  Act,  &c.  [here  set  out  title  of  act],  mbject  to  such 
restrictions  as  are  therein  contained. 

Given  wnder  our  hands  the  day  and  year  above  written, 

J.  P. 

K.  P. 


County  of)  At  a  special  sessions  for  the  highways,  holden,  dbc. 


■ounty  of  I 


/.  S.,  the  surveyor  [or,  "one  of  the  surveyors"]  of  the  parish  of  A.,  came  be-  (n.)  information 
fore  the  justices  aforesaid,  and  informed  them,  that  there  is  in  the  said  county  a  to  enable  jiistices 
certain  common  highway  leading  from  M.  to  N.,  and  that  there  is  a  certain  *°  ^  1?°"'^'^'^'''^ 
part  oftlrn  said  highway,  that  is  to  say,  so  much  thereof  as  lies  between  a  certain  in  two  piriswf) 
place  called  G.  and  a  certain  other  place  called  D.,  being  in  length  [as  the 

case  may  be],  one  side  of  which  last-mentioned  part  of  the  said  highway  adjoin- 
ing  to  the  parish  of  A.  lies  within  the  said  parish  of  A.,  and  is  to  be  and  of  right 
ought  to  be  repaired  by  the  said  parish  of  A.,  [or,  "by,"  &c.,  describing  the 
body  politic  or  corporate,  or  person  liable  to  the  repair],  and  that  the  other 
side  of  the  same  part  of  the  said  highway  adjoining  to  the  parish  of  B.  lies 
within  the  parish  of  B.,  and  is  to  be  and  of  right  ought  to  be  repaired  by  the 
saidparish  of  B.  [or,  "by,"  &c.],  andstating  that  the  repair  ofsuchpart  of  the 
said  highway  is  very  inconvenient  to  the  parishes  aforesaid,  and  the  want  thereof 
detrimental  to  the  public  ;  and  therefore  praying,  that  such  part  of  the  said 
highway  may  be  allotted  a')id  apportioned  for  the  repair  thereof  by  the  justices 
aforesaid  to  the  said  several  parishes  of  A.  and  B.,  [or,  "  to,"  d-c]  in  the 
manner  directed  by  an  act  passed  in  the  fifth  and  sixth  year  of  the  reign  of  King 
William  the  Fourth,  intituled  An  Act,  &c.  [set  one  title  of  act]. 

{Signed)        I.  S.,  one  of  the  surveyors  of  parish  of  A. 
The  above  application  was  made  to  us  the  day  and  year  first  above  written. 

J.  P. 

K.  P. 

County  of)  To  the  surveyor  [or,  "surveyors  "]  of  the  parish  of  B.  in  the  as.)  Summons  to 

)  said  county,  any  or  either  of  them.  be  subjoined  to  a 

Whereas  a  certain  information  has  been  given  to  ws,  lier  Majesty's  justices  of  '^W  °^  ^^Z'U 
the  peace  for  the  said  courvty,  at  a  special  sessions  for  the  highways,  by  I.  S.,  the  ™  °'^™'' '°°    '' 
surveyor  [or,  "  one  of  the  surveyors  "]  of  the  parish  of  A.  in  the  said  county,  a 
true  copy  whereof  is  above  written  :  These  are,  in  her  Majesty's  name,  to  sum- 
mon yoti,  any  or  either  of  you,  to  appear  before  u^s,  at  in  tJie  said  county, 
on  the           day  of           ,  to  show  cause  {if  any)  why  an  allotment  and  appor- 
tionment of  the  highways  therein  metitioned  should  not  be  made  according  to  the 
provisions  of  the  act  referred  to  in  the  said  information.     Hereof  fail  not. 
Given  under  our  hands  this           day  of 

J.  P. 
K.  P. 

(a)  This  form  is  prescribed  by  the  (6)  This  form  is  given  by  the  act 

5  &  6  Will.  4,  0.  50  ;   see  ante,  p.       5  &  6  Will,  i,  c.  50 ;    see  ante,  p. 
1008.  993. 
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32.  Forms.  Whereas,  <S!C. — [State— 1.  The  original  application. — 2.    The  summons. — 3. 

The  appearance,  and  that  the  parties  were  heard,  or  their  non-appearance.] 

(1.3.)  Final  order     Now  we,  the  justices  aforesaid,  having  fully  hea/rd  and  understood  the  premises, 

to  be  fiied'°^th°     ^°  declare,  adjudge,  and  order,  that  the  said  highway  shall  he  divided  in  the 

clerk  o£  peace  (a),  following  manner  ;  {that  is  to  say),  that  at  the  distance  of  measiuring  from 

the  place  called  C,  there  shall  he  erected  certain  posts  or  stones,  E.  cmdF.,  on 

each  side  of  the  said  highway,  and  the  whole  of  the  said  highway  from  the  place 

called  G. ,  to  such  posts  or  stones,  sludl  be  from  time  to  time,  and  at  all  times 

hereafter,  repaired  hy  thepa/rish  of  A.  [or,  "  hy,"  tUc.'],  and  the  whole  of  the  said 

highway,  from  such  posts  or  stones  to  the  place  called  D.,  shall  from  time  to 

time,  and  at  all  times  hereafter,  he  repaired  hy  thepa/rish  of  B.  [or  "hy,"  <S:c.] 

In  witness  whereof  we  have  hereunto  set  our  hands  this  day  of 

J.  P.  (l.  s.)' 

K.  P.  (L.  s.) 


(14.)  Notice  of 
holding  a  vestry 
for  forming  a  dis- 
tricted). 


Notice  is  hereby  given,  that  a  vestry  will  he  held  at  ,  in  the  parish  of 
,  in  the  county  of  ,  on  the  day  of  next,  at  the  hour  of 

in  the  forenoon  [or,  "afternoon"']  in  order  to  consult  about  the  expe- 
diency of  directing  one  of  the  churchwardens  of  the  saidpa/rish,  or  the  chairman 
of  the  said  vestry,  to  make  application  to  the  justices  to  he  assembled  at  the  next 
special  sessions  to  he  held  at  [the  division  where  the  parish  is  situate], 

for  the  purpose  of  uniting  the  said  parish  of  with  the  several  parishes  of 

A.,  B.,  C,  and  D.,  in  the  said  county,  imto  a.  district,  for  tTie  purpose  of  ham/ng 
one  sufficient  person  to  he  the  surveyor  of  such  district:  and  for  nominating  a  fit 
and  proper  person  to  he  returned  to  the  said  justices,  to  be  appointed  surveyor  of 
such  district,  with  the  amount  of  the  yearly  salary  which  the  inhabitants  of  the 
said  parish  of  shall  agree  to  pay^to  him,  pursmni  to  the  powers  for  that 

purpose  contained  in  an  act  made  in  the  fifth  and  sixth  year  of  the  reign  of  King 
William  the  Fourth,  for  consolidating  and  amending  the  laws  relating  to  high- 
ways im,  Englamd. 

hated  the  day  of 


(a)  This  form  is  prescribed  hy  the 
5  &  6  "WUl.  i,  c.  50  ;   see  aMc,  p. 


(6)  See  the  form,  Shelford  on  High- 
ways, 159  ;  and  see  ante,  p.  1015. 
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Weekly  account  of  'money 
the  to  the  day  of 


on  the  highways  of  the  parish  of 
,  one  thousa/nd  eight  hundred  and 


32  Form. 

from  (15  )  Weekly  ac- 
.     count  (a). 


Day  la- 
hour,  and 
when  per- 
formed. 


Labour- 
ers' 
names: 


No, 
.  of 
days. 


Rate 
pel' 
day. 


Team, 

woi'Jcj  and 

where 

done. 


£  5.  d. 


Works  exe- 
ciUed  by 
contract. 


Materials 
got  and 
prepared, 
and  from 
whence. 


Persons' 
names. 


Parties* 
names. 


No. 

of 

days. 


tity. 


£  iS.  d. 


per 
day. 


&  s.  d. 


Rate 
per 


£  6.  d. 


Trades- 
men's 
bills. 


No. 


£  s.  d, 


Rent  of 
pits  and 
parries. 


Name. 


£  s.  d. 


Incidental 
expenses. 


£  8.  d. 


Total 
weekly  expenditure. 


Day  labour 

Contract    ) 
■work       3 

Materials  . 

Team  work 


Trades-  "|^ 
men's  bills ) 


Rent  of 
pits  and 
quarries 


Incidental ) 
expenses ) 


£  8.  d. 


(a)  This  form  is  prescribed  by  the  5  &  6  Will.  4,  c.  50,  ante,  p.  1016. 
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32.  Forms.        state  of  the  roads  and  higli-ways 


(16.)  Schedule  to 
be  filled  up  by 
sm-veyors  of  high- 
ways of  all 
,  parishes,  and  pre- 
sented by  them, 
with  their  ac- 
counts, to  the 
magistrates,  at 
end  of  every 
year(a). 


—  bridges   . 

—  causeway.s  . 

—  hedges  and  ditches  . 

—  watercourses 
State  all  nuisances     . 


—  all  encroachments         .         .     . 

—  the  extent  of  roads  and  highways 

the  parish  is  liable  to  repair  . 

—  what  portion  thereof  has  been 

repaired,  and  where 

—  what  materials  were  used  for 

such  repairs      .         .         .     . 

—  the  expense  of  such  repairs 

—  the  amount  levied  during  the 

year 


(17.)  Form  of 
highway  rate  (6), 


Karnes  of  occupiers 
or  persons  rated. 

Description  of  the  premises 
and  property  rated. 

Annual  Value. 

Sums  assessed  at 
lOd.  in  the  pound. 

A.B.  .        .     . 
CD.. 

E.  F.  . 

mid  so  forth. 

House  and  garden  . 

A  farmhouse,  lands, 

and  buildings      . 

A  warehouse      .     . 

£     s.     d. 
5     0     0 

100     0     0 
20     0     0 

£     s.    d. 
0    4    2 

4    3     4 
0  16     8 

A.  B.)  Surveyor  [or,  "surveyors"}  of  the 
C.  Z>.   ]     parish  of 


I      To  Mr.  A.  B.,  surveyor  of  the  highways  within  the  [parisW]  of 
iice'to  surveyor  to  to  wit.  )  m  the  said  county. 
show  cause  why  a]       Whereas  E.  F. ,  of 


(18.)  Justices'  no- 


poor  labourer 
should  not  be  ex- 
cused from  high- 
way rates  {C). 


in  your  [parish],  labourer,  hath  this  day  made 
com,plaint  on  oath  to  us,  two  of  Iter  Majesty  s  justices  of  the  peace  in  and  for  the 
said  county,  at  a  special  sessions  for  the  highways  assembled,  that  he  wholly 
gains  his  livelihood  by  daily  laiour,  and  that,  by  reason  of  his  numerous 
family,  he  is  in  very  poor  and  indigent  circumstances,  and  utterly  unable  to  pay 
or  contribute  towards  any  rates  or  assessments  for  or  in  respect  of  any  highways 
within  the  said  parish,  and  luith  prayed  of  us,  tJie  said  justices,  that  he  may  be 


(a)  This  form  is  prescribed  by  the 
5  &  6  "Will.  4,  c.  60 ;  see  ante,  p. 
1019. 

(6)  This  form  is  prescribed  by  the 


5  &  6  Will.  4,  c.  50  ;   see  ante,  p. 
1024. 

(c)  See  a  similar  form  in  Shelford 
on  Highways,  165  ;  see  ante,  p.  1025.' 
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excused  from  paying  the  sarne :  We,  the  said  justices,  do  therefore  hereby  give      32.  Forms. 

you  notice  to  appear  before  us,  at  in  the  said  county,  on  Thursday,  the 

day  of  ,  at  our  special  sessimis  for  the  highways,  to  be  then  and 

there  held,  to  show  cause  why  the  said  E.  F.  should  not  by  us  be  adjudged  to  be 
excused  from  the  payment  of  suA  rates  or  assessments  accordingly. 
Given  under  our  hands  arid  seals  this  day  of  ,     A.D. 


To  Mr.  G.  D.,  of  the  of  ,  in  the  county  of 

County  I      Whereas  complaint  and  information  have  been  made  upon  oath  be-  (19-)  Summons 

of f  fore  us,  two  of  her  Majesty''  s  justices  of  the  peace  for  the  said  county,  *"''  nonpayment 

on.e  whereof  is  of  the  quorum,  by  the  surveyor  of  the  highways  for  the  said  ,  °  ^^^^^^^^^ 

tJiat,  by  a  rate  or  assessment  duly  made,  allowed,  and  published,  according  to 

the  statute  in  that  case  made  and  provided,  the  sum  of  was  duly  rated  and 

assessed  upon  you,  for  and  towards  tlie  amsjiding,  repairing,  and  supporting 

the  highways  within  the  said  ,  and  that  you,  the  said  0.  D.  have  refused 

and  neglected  to  pay  the  same  within  ten  days  after  demand  thereof  made,  and 

have  not  yet  paid  the  same :  These  are  tlierefore  to  require  you  personally  to 

appear  before  us  {or  such  other  of  her  Majesty's  justices  of  the  peace  as  shall  be 

present),  at  in  the  said  county,  on  ,  the  day  of  at  the 

hour  of  in  the  noon,  there  to  answer  to  the  said  complaint  and  infor- 

motion,  and  to  show  cause  why  the  said  sum  should  not  be  levied  on  your  goods 

and  chattels  pursuant  to  the  said  statute.     Herein  fail  not.     Given  under  our 

hands  and  seals  this  day  of  ,  in  the  year  of  our  Lord' one  tlwusand 

eight  hundred  and 


To  the  surveyor  of  tin  highways  for  the  \_pari8'K\  of  ,  in  the  (so.)  Warrant  of 

said  comity.  ■^i^lnt'oUVy' 

'Whereas  in  and  by  a  rate  amd  assessment  made,  assessed,  allowed,  and  pub- 
lished, according  to  the  directions  of  the  act  passed  in  the  fifth  and  sixth  year  of 
the  reign  of  King  William  the  Fourth,  intituled  An  Act,  &c  [here  set  out  title 
of  act]  A.  B.,  an  inhabitant  and  occupier  of  a  house  in  the  said  parish,  was 
charged  the  sum  of  ,  as  his  share  and  proportion  of  the  said  assessment,  in 

respect  of  the  lands,  tenements,  woods,  tithes,  and  hereditaments,  which  he  occu- 
pied within  the  said  [parish,  ic]  :  And  whereas  it  appears  to  us,  two  of  her 
Majesty's  justices  for  the  said  county,  one  whereof  is  of  the  quorum,  as  well  upon 
the  oath  of  ,  surveijor  of  the  highways  of  the  said  parish,  as  otherwise, 

that  the  said  sum  of  hath  been  duly  demanded  from  the  said  A.  B.,  and 

that  he  hath  refused  to  pay  the  same  for  the  space  of  ten  days  after  such  demand 
made:  and  wliereas  the  said  A.  B.  'having  appeared  before  us,  in  pursuance  of 
our  summons  for  that  purpose,  hath  not  shown  to  us  any  sufficient  cause  why 
the  same  should  not  be  paid :  [or,  "and  whereas  it  Iiath  been  duly  proved  to  us, 
upon  oath,  that  the  said  A.  B.  hath  been  duly  summoned  to  appear  before  us 
the  said  justices,  to  show  cause  why  the  saine  should  not  be  paid;  but  he  the  said 
A.  B.  hath  neglected  to  appear  according  to  such  summons,  and  hath  not  shown 
to  us  any  sufficient  cause  why  the  same  should  not  be  paid :"]  These  are  there- 
fore, in  her  Majesty's  name,  to  command  you  to  levy  the  said  sum  of  ,  by 
distress  of  the  goods  and  chattels  of  the  said  A.  B.  ;  and  if  the  same  shall  not 
be  paid  within  the  space  of  four  days  next  after  such  distress  by  you  taken,  toge- 
ther with  the  reasonable  charges  of  taking  and  keeping  the  same,  that  you  do 
tlien  sell  the  said  good^  and  chattels  so  by  you  distrained;  and  out  of  the  money 
arising  by  such  sale  that  you  do  pay  unto  C.  D.,  the  surveyor  of  the  highways 
for  the  said  [parish,  die]  of  ,  the  said  svmi  of  ,  to  be  employed  for 
the  purposes  aforesaid  ;  and  that  you  do  return  the  surplus  thereof  to  the  said 
A.  B.,  the  reasonable  charges  of  taking,  keeping,  and  selling  the  said  distress, 
being  first  deducted  ;  and  if  sufficient  distress  cannot  be  found  of  the  goods  and 
chattels  of  the  said  A.  B.,  whereon  to  levy  the  said  s^im  of  ,  tlmt  then  you 
certify  the  same  to  us,  together  with  this  warrant  (c).  Given  under  our  hands 
and  seals  the            day  of 

(a)  See  a  form,   Shelf.  156;    see      Scott,  N.  B.  301. 

ante,  p.  1025.  (c)  The  surveyor's  return  to  this 

(b)  See  ante,  p.  1025.  See  a  form  warrant,  where  there  are  no  effects, 
given  by  the  13  Geo.  3,  c.  78 ;  and  will  he  similar  to  the  form  39,  p. 
see  a  form  in  Morrell  v.  Martin,  i  1140. 
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32.   Forms.  Know  all  vienhy  these  presents,  that  we  [collector']  of  ^c. ,  and  [surety]  of  iSic., 

(21 )  Bond  from      ""  ^'^''^  and  firmly  lownd  to  [surveyor  of  highways],  of  t&c,  in  the  penal  sum 
colieotor  of  high-    "f  >  [doutle  the  full  amount  of  the  sum  likely  to  be  in  the  hands  of  the 

way  rates  (a).  collector  at  any  one.time],  of  good  and  lawful  'inoney  of  Great  Britain,,  to  depaid 
to  the  said  [sv/rveyor],  or  his  certain  attorney,  exeexiiors,  administrators  or 
assigns,  for  which  payment  to  he  well  and  truly  made,  we  jointly  bind  ourselves, 
om  heirs,  executors,  administrators,  and  each  of  us  severally,  separately  amd 
apart  from  tlie  other  of  us,  hindeth  himself ,  his  heirs,  executors,  and  adminis- 
trators, firmly  by  these  presents.  Sealed  with  our  seals.  Dated  this  day 
of           ,  in  the  year 

Whereas  at  a  meeting  of  the  inhabitants  of  ,  in  the  county  of  ,  in 

vestry  assembled,  on  the  day  of  ,  the  said  [surveyor]  was  elected  and 

chosen  surveyor  of  the  highways  of  the  said  parish  of  ,  for  the  year  then 

next  ensuing. 

And  whereas  at  another  meeting  of  the  inhabitants  of  the  said  parish  of  , 
in  vestry  assembled,  on  the  day  of  ,  the  majority  of  the  inhabitants 

then  and  there  present  did  consent  to  the  appointment  of  the  said  [collector],  as 
collector  of  the  highway  rates  of  the  said  pa/iish  of  ;  and  at  the  ame 

meeting  it  was  agreed  that  the  sum  of  ,  payable  on  the  day  of         , 

out  of  the  monies  to  be  received  by  the  said  [collector]  in  respect  of  the  highway 
rates  of  the  said  parish  of  ,  should  be  allowed  to  the  said  [collector]. 

And  whereas  the.  said  [surveyor]  hath  duly  appointed  the  said  [collector]  to  be 
collector  of  the  highway  rates  of  the  said  parish  for  the  year  ensuing,  with  such 
allowance  as  aforesaid. 

Now,  therefore,  the  conditimi  of  the  above-uiritten  bond  or  obligation  is  such, 
that  if  tlie  said  [collector]  shall  from  time  to  time,  and  at  all  times  hereafter 
during  his  cmitinvMnce  in  the  said  office  or  employment  of  collector,  not  only 
during  the  current  year,  but  also  during  every  and  allfutu/re  years,  well,  truly, 
and  duly  execute  and  perform  the  duty  of  collecting  the  highway  rates  of  the 
said  parish  of  ,  and  faithfully  demand  and  collect  all  and  every  the  sum, 

and  sums  of  m/mey  in  the  assessments  to  the  highway  rates  of  the  said  parish  of 
charged  and  specified,  of  the  respective  persons  from,  whom  the  same  shall  or 
may  become  payable,  and  shall  and  do,  in  case  of  non-payment  thereof,  duly 
enforce  the  powers  of  the  statvie,  im,  that  case  made  and  provided,  against  such 
persons  as  shall  make  default  therein.  And  if  the  said  [collector],  his  executors 
or  administrators,  shall  duly  and  faithfully  accov/ntfor  and  pay  all  and  every 
tlie  sum  and,  sums  of  money  which  shall  come  into  his  hands,  as  collector  of  the  said 
highway  rates,  at  the  end,  of  every  days  from  the  time  of  receiving  the 

same,  unto  the  said  [surveyor]  or  as  he  shall  direct ;  and  if  the  said  [collector] 
shall,  under  his  hand,  arid  at  such  time  and  in  su,ch  manner  as  the  said  [sxir- 
veyor]  shall  direct,  deliver  to  the  said  [surveyor]  true  and  perfect  accounts  of  all 
monies  which  shall  Jiave  been  received  by  the  said  [collector],  by  virtue  of  his 
appointment  as  aforesaid,  and  also  a  list  of  tlie  names  of  all  such  persons  as 
shall  Jiave  neglected  or  refused  to  pay  their  respective  highway  rates,  and  of  the 
monies  due  from  tJiem  respectively  ;  and  if  the  said  [collector]  shall  pay  all  such 
monies  as  shall  remain  due  from  him  to  the  said  [surveyor]  or  other  person 
lawfully  entitled  to  receive  the  same  ;  and  if  the  said  [collector]  shall  deliver  to 
the  said  [surveyor]  or  to  such  person  as  he  shall  appoint  to  receive  the  same, 
within  three  days  after  being  thereunto  required  by  the  said  [surveyor],  by  notice 
in  vmting  vmder  his  hand,  given  or  left  at  the  usual  place  of  abode  of  the  said 
[collector],  all  boohs,  papers,  and  writings  in  his  custody  or  power,  relating  to 
tlie  execution  of  his  office  as  collector  as  aforesaid,  or  give  satisfaction  to  the  said 
[surveyor]  respecting  the  same,  then  the  above-written  bond  or  obligation  shall  be 
void  and  of  no  effect,  but  otherwise  shall  be  and  remain  in  full  force  and  virtue. 

[Signature  and  seal  of  collector^] 
[Signature  and  seal  of  surety.] 
Sealed  and  delivered  by  the  above  bound  [collector]  ) 


and  [surety],  in  the  presence  of 


(22.).  Order  of  two 1      We,      two  of  her  Majesty's  justices  of  the  peace  for  the  said  cownty, 

justices  for  widen- to  wii!.  J  acim^r  within  the  [hundred,  <bc.]  of  ,  vnthin  the  said  coumty. 


ing  a  lughwayp). 


(a)  See  form,  Shel.  158  ;  see  ante,  (6)  This  form  is  prescribed  by  the 

p.  1027.     This  bond  does  not  require      S  &  6  "WiU.  4,  c.  50  ;   see  anie,  p. 
a  stamp.  1030. 
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havmg,  upon,  view,  (see  arafc,  p.  1030,  n.  b.)  found  that  a  certain  pci/rt  of  the      32.   ForTiis. 

highway  between         and  ,  in  the  [parish,  <fcc.]  of         ,  in  the  said  [hun ■ 

dred],  for  the  length  of  yards  or  thereabouts,  and  particularly  described  in 

the  plan  hereunto  annexed,  is  for  the  greatest  part  thereof  narrow,  but  may  be 
conveniently  enlarged  and  widened  by  adding  thereto  from  the  lands  and 
grounds  of  and  ,  of  the  length  of^  yards  or  thereabouts,  and  of 

the  breadth  of  feet  or  thereabouts,  pa/rtieularly  described  in  the  plan  here- 

vmto  annexed,  which  we  think  will  widen  and  enlarge  the  same,  aivd  be  much 
more  commodious  to  the  public,  do  hereby  order,  that  tlie  said  highway  be 
widened  and  enlarged  accordingly,  and  that  the  surveyor  [or,  "  surveyors  "]  of 
the  [parish,  tfcc]  of  ,  where  the  said  old  highway  lies,  do  forthwith  pro- 

ceed to  treat  and  make  agreement  with  the  said  and  for  tlie  recom- 

pense to  be  made  for  the  said  grmmd,  and  for  the  making  such  ditches  and 
fences  as  shall  be  necessary,  in  such  manner,  with  such  approbation,  and  by 
pursuing  such  measures  and  directions  im  all  respects  as  are  warranted  and 
prescribed  by  the  statute  made  in  the  fifth  and  sixth  year  of  the  reign  of  King 
William,  the  Fourth,  intituled  An  Act,  &o.  ;  and  in  case  su^h  agreement  shall 
be  made  as  aforesaid,  we  do  order  an  equal  assessment,  not  exceeding  the  rate  of 
in  the  pov/nd,  to  be  made,  levied,  and  collected  upon  all  and  every  the 
parties  liable  to  the  payment  of  the  highway-  rate  in  the  said  [parish,  t&c]  of 
,  and  that  the  money  arising  thereupon  be  paid  cmd  applied  in  making 
such  recofnpense  and  satisfaction  as  aforesaid,  pursuant  to  the  directions  of  the 
said  act.  A .  B. 

CD. 


To  the  justices  of  the  peace  at  their  general  quarter  sessions  to  be  held  at  ,  (^^-^  Certificate 

in  the  said  county,  the        day  of       ,  one  thousand  eight  hundred  and        .       to'maarter''ses-"^^ 

We,  the  urithin-named  A.  B.  and  0.  D.,  do  hereby  certify  to  tlie  said  court  of  sions  (a). 
quarter  sessions,  that  we  made  and  signed  the  within  order,  and  that  with  our 
approbation  and  .by  our  direction  the  said  surveyor  [ov,  "  surveyors"]  has  [or, 
"have  "]  treated  unth  the  said  and  for  the  said  lands  required  for 

thepwrposes  aforesaid,  but  was  not  able  to  mAxke  any  agreement  for  that  purpose 
with  them  or  either  of  them,  and  that  he  tendered  to  the  said  the  sum  of 

,  and  to  the  said  the  sum  of  ,  as  a  recompense  for  tlie  said 

ground,  and  for  the  making  the  said  ditches  and  fences,  which  he  [or,"  they  and 
each  of  them  "]  refused  to  receive.  A.  B. 

C.  D. 


I,  A.  B.,of  ,  in  the  county  of  ,  being  the  owner  of  the  lands  de-  (24-)  Consent  from 

scribed  in  the  plan  hereunto  annexed,  through  which  part  of  a  certain  highway  ttaroueh'whidi  a 
lying  between  and  is  intended  to  be  diverted  and  turned,  in  consi-  now  highway  is 

deration  of  the  sum,  of  ,  to  be  paid  to  me  for  the  said  land  and  soil  thereof,  proposed  to  be 

do  hereby  consent  to  the  making  and  continuing  such  new  highvMy  through  my  ™*de  (6). 


Given  under  my  hand  this  day  of  ,  one  thousand  eight  hvmdred 

and  , 


Notice  is  hereby  given,  that  on  the  day  of  next,  application  will  be  (25.)  Notice  of 

m/ide  to  her  Majesty' s  justices  of  the  peace  assembled  at  quarter  sessions  in  and  whwSriM  °  ' 
for  the  county  of  at  for  an  order  for  [if  the  order  be  for  turning, 

diverting,  and  stopping  up,  &o.,  hereto  state  it,  and  describe  the  road  ordered 
to  be  turned,  diverted,  and  stopped  up ;  if  the  order  be  for  stopping  up  a 
useless  road,  here  to  state  it,  and  describe  the  road  ordered  to  be  stopped  up] ; 
and  that  the  certificate  of  two  justices  having  viewed  the  sams,  &c.,  unth  the  plan 
of  the  old  and  proposed  new  highway,  will  be  lodged  with  the  clerk  of  the  peace 
for  the  said  county  on  the  day  of  next. 

A.  B.         \  surveyor  [or,  "surveyors"]  of  the  parish 
C.  D.  &c.  J      of 

(a)  This  is  to  be  imtten  upon  the  "Will.  4,  c.  50 ;  see  ante,  p.  1081. 

above  order  when  no  agreement  can  (J)  This  form  is  prescribed  by  the 

be  made.    The  act  so  directs  it.    This  6  &  6  Will.  4,  c.  60  ;   see  ante,  p. 

form  is   prescribed   by  the  5  &  6  1031. 
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32.   I^orms. 

(26.)  Notice  of 
appeal  against  a 
certificate  for 
stopping  up  or 
divei"ting  a  high- 
way (a). 


I^igfjixfa^s  in  ffimerat 


To  the  surveyor  of  the  highways  of  the  parish  of        ,  in  the  county  of 
Take  notice,  that  I  intend  to  appeal  to  the  iiext  general  quarter  sessions  of  the 
peace,  to  he  holden  in  a/nd  for  the  county  of  ,  against  an  order  or  certi- 

ficate bearing  date  the  day  of  ,  under  the  hands  of  and  , 

two  of  her  Majesty' s  justices  of  the  peace  of  and  for  the  said  comity,  by  which 
said  certificates  the  said  [justices]  have  certified  that,  &c.  [here  state  so  much  of 
the  certificate  as  will  show  the  road  to  which  it  applies,  and  the  object  of  the 
proposed  order].  And  take  notice,  that  I  think  that  I  shall  be  injured  or  ag- 
grieved (see  anjte,  p.  1090)  if  the  said  highway  so  proposed  to  be  diverted  and 
turned  [or,  ^'  stopped  up"]  should  be  ordered  to  he  diverted  and  turned,  a/nd 
such  new  highway  set  out  and  appropriated  in  lieu  thereof  as  aforesaid,  [or, 
"  stopped  up"]  :  and  further  take  notice  that  the  grounds  of  such  appeal  wre, 
first,  that  the  said  proposed  new  highway  is  not  iiearer  or  {ante,  p.  1090)  more 
commodious  to  the  public;  second,  tliat  the  said  proposed  new  highway  will  pass 
so  near  to  the  dwelling-house  now  in  my  occupation,  situate  in  the  said  parish  of 
,  as  to  be  a  serious  nuisance  and  annayamce  to  ine  and  all  other  persons 
living  in  the  said  house,  on  accoimt  of  the  great  number  of  waggons,  carls,  and 
other  carriages  which  are  continually  passing  and  repassing  to  and  from  the 
towns  and  places,  to  and  from  which  the  said  proposed  new  highway  will  lead  ; 
third,  that  the  saidproposed  new  highway  will  come  within  yards  of 

my  said  dwelling-house  ;  fourth,  that  great  expense  must  necessarily  he  inawrred 
in  purchasing  the  ground  or  soil  required  for  the  said  proposed  new  highv.ay, 
and  in  making,  forming,  and  completing  the  sarm  for  public  use,  and  that  I,  as 
the  occupier  of  a  messuage  and  divers  lands  and  other  hereditaments,  am  liable 
to  he  assessed  in  a  considerable  sum  in  the  rate  to  be  levied  and  raised  in  respect 
of  the  Mghioays  in  the  said  parish  of  ,  and  that  a  large  proportion  of  the 

expense  to  he  incurred  as  aforesaid  must  he  borne  and  paid  by  me  as  such  occu- 
pier as  aforesaid  :  [or,  "first,  that  the  public  highway  so  proposed  to  be  stopped 
up  is  not%i,nnecessary  or  useless  to  the  public;  second,  that  if  an  order  should  he 
made,  and  the  said  highway  shmdd  be  stopped  up,  I  who  have  heretofore  used, 
and  have  a  right  to  use  the  satnc,  shall  be  compelled  to  go  a  muA  greater  dis- 
tance to  the  next  market  town  from  iny  residence  than  I  should  if  the  said  high- 
way so  proposed  to  he  stopped  up  were  kept  open  ;  third,  that  if  an  order  should 
be  made,  and  the  said  highway  should  be  stopped  up,  I  and  my  tenants,  occu- 
piers of  a  certain  farm,  lands,  and  houses  nearly  adjoining  to  the  said  high- 
way, and  who  have  heretofore  used,  and  have  a  right  to  use  the  same,  and  also 
other  persons  and  the  public  would  be  put  to,  and  sitstain  great  inconvenience 
and  delay ;  fourth,  that  I  and  my  tenants  aforesaid  would  be  compelled  to 
travel  to  the  places  to  which  I  and  they  have  heretofore  had  occasion  to  travel  and 
resort  by  the  said  highvjay  so  proposed  to  he  stopped  up,  by  anotlier  circuitous 
road,  and  at  a  greater  distance  than  I  and  they  would  have  had  to  travel  if  the 
said  highway  so  proposed  to  be  stopped  up  had  continued  open  "] :  and  take 
notice,  that  at  the  trial  of  such  appeal  I  mean  to  avail  myself  of  all  or  some  one 
or  more  of  the  said  grounds,  in  support  of  the  said  appeal. 
Witness  my  hand,  this  day  of  ,  18     . 


(27.)  Notice  from 
surveyor  to  re- 
move nui- 
sances (&). 


To  a.  B.  of 

In  pursuance  of  the  directions  given  by  an  act  passed  in  the  fifth  and  sixth 
year  of  the  reign  of  King  William  the  Fourth,  intituled  An  Act,  &o.  /,  A.  B., 
(Ssc,  the  surveyor  [or,  "  one  of  the  surveyors  "]  of  the  parish  of  ,  do  hereby 

give  you  notice  forthwith  to  remove  the  [filth,  dung,  ashes,  rubbish,  &c.],  placed 
by  you  on  a  certain  part  of  the  king's  highway,  lying  between         and  ,  m 

the  [parish]  of  ,  to  the  obstruction  and  annoyance  of  the  said  highioay. 

Dated  this  day  of  .  A.  B.,  Jcc. 


(28.)  Summons         )     Whereas  comvlaint  and  information  hath  been  made  upon  oath  before 

for  any  person  to     to  wit  \  me,  0.  D.,  one  of  her  Majesty's  justices  of  the  peace  for  the  said 
jusKces^T  [i^ounty,  &c.]  by  E.  F.  of  ,  that,  &c.  [here  state  the  natm-e  and  circum- 

stances of  the  case,  as  far  as  it  shall  be  necessary  to  show  the  oifenoe  and  to 


(a)  This  form  is  taken  from  Shelf.       5  &  6  Will.  4,  c. 
on  Highways,  161  ;  see  ante,  p.  1078.       1062. 
(J)  This  form  is  prescribed  by  the 


50 ;   see  amte,  p. 
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tring  it  within  the  authority  of  the  justice  ;  and,  in  doing  that,  follow  the      32.   Forms. 

words  of  the  act  as  near  as  may  he]  :  These  are,  therefore,  to  require  you  2Jer-  

sonally  to  appear  before  me  [or,  "  thejiistices  to  he  assembled  at  tJieir  petty  ses- 
sions [or  special  sessions  for  the  highways)  to  be  holden  at  ,  in  the  said 
county,  die."],  on  the  day  of  next,  at  the  hour  of  in  the 
noon,  to  answer  to  the  said  complaint  and  information  made  by  the  said  E.  F., 
who  is  likewise  directed  to  be  then  and  tliere  present  to  make  (food  the  savte. 
Herein  fail  not. 

Given  under  my  hand  this  day  of 


I      Be  it  remembered,,  that  on  the  day  of  ,  A.  B.  vf  ,  (29).  lutomia- 

lo  wit.  )  in  the  said  county,  informeth  ami  maketh  oath  befm-e  me         '  ,  one  o/tionCa). 
her  Majesty^s  justices  of  the  ■peace  for  the  said  county,  that  of  ,  in 

the  said  county,  [here  describe  the  offence,  with  the  time  and  place,  and  follow 
the  words  of  the  act  as  near  as  may  be],  contrary  to  the  staMUe  in  the  fifth  and 
sixth  year  of  the  reign  of  his  Majesty  King  William  the  Fourth,  intituled  An 
Act,  &c.  [here  set  out  title  of  act],  which  hath  imposed  afmfeitwre 
for  the  said  offence. 

Taken  ajid  sirorii  the  ifny  of  before  me, 

A.  B. 

)      Be  it  remembered,  that  on  tlie  day  of  ,  in  the  year  of  our  (S")-.  Form  of  cou- 

to  wit.  j  Lord  ,  at  ,  in  the  coimiy  aforesaid,  A.  B.  came  before  us  '■"=t'°nw- 

,        of  her  Majesty's  justices  of  the  peace  for  the  said  comity,  ayid  informed 
lis,  that  E.  F,  of  ,  on  tlie  day  of  now  last  past,  at  ,  in 

tJie  said  county,  did  [set  forth  the  manner  described  by  the  act],  whereupon  the 
said  E.  F.,  after  being  duly  summoned  to  answer  the  said  charge,  appeared, 
before  us  on  tlie  day  of  ,  in  the  said  county,  and  having  heard  the 

charge  alleged  against  him,  d,ecla/red  tfiat  he  was  not  guilty  of  the  said  offence  ; 
but  the  same  being  fully  proved  upon  the  oath  of  G.  H.,  a  credible  witness,  it 
manifestly  appears  to  us  the  said  justices  that  he  the  said  E.  F.  is  guilty  of  the 
offence  charged  upon  him  in  the  said  information :  It  is  therefore  considered  and 
adjudged  by  us  the  said  justices,  that  tlie  said  E.  F.  be  convicted,  and  we  do 
hereby  convict  him  of  the  offence  aforeso,id ;  and  we  do  hereby  declare  and  ad- 
judge that  the  said  E.  F.  hath  forfeited  the  sum  of  of  lawful  mojiey  of 
Great  Britain,  for  tlie  offence  aforesaid,  to  be  distributed  as  the  laio  directs, 
according  to  the  form  of  Hie  statute  in  that  case  made  and  provided. 

Given,  &c. 

[This  is  to  be  inserted  when  the  party  refuses  to  appear  upon  the  summons. 
— After  the  words,  "being  duly  summoned  to  answer  the  said  charge,"  insert 
"  did  not  appear  before  us  pursuant  to  the  said  summons,"  or  "  did  neglect  and 
refuse  to  make  any  defence  against  the  said  charge  ;"  but  tlie  same  being  fully 
proved,  tkc,  as  before.] 

[This  is  to  be  inserted  when  he  confesses  the  charge. — After  the  words 
"charge  alleged  against  him,"  insert  " acknowledged aiid  voluntarily  confessed 
tlie  same  to  be  true;"  and  it  manifestly  appears  to  us  the  said  justices,  <to.,  as 
above.] 

[The  5  &  6  Will.  4,  c.  50,  gives  a  general  form  of  information  and  convic-  (31)-  Information 
tion  which  will  here  apply,  and  will  be  found  (ante,  Nos.  29  and  30).  This  5  &™"^'fll'Tc°  M 
offence  may  be  stated  thus  :] —  s.  64,  for  not  cut- ' 

That  after  the  20th  day  of  March,  a.d.  1836,  to  wit,  on  the         day  oj         ,  tmg  down,  Ac,,  a 
A.D.  18    ,  in  the  parish  aforesaid,  in  the  county  aforesaid,  a  certain  tree  was  'Pf-^-iet^**'^"^" 
planted,  called  a  ,  within  the  distance  of  fifteen  feet  from  the  centre  of  a  ^.^^^^^  of  a  car- 

certain  carriageway  [or,  "cartway,"]  to  wit,  at  the  dista,nce  of  [10]  feet  from  riage-way. 


(a)  This  form  is  prescribed  by  the  of  convictions  in  genei-al,  see  "  Con- 

5  &  6  Will.  4,  c.  50;   see  ante,  p.  victimi."      By  sect.  97  of  the  above 

1089.  '^  act,  the  justices  are  empowered  to 

(i)  This  form  is  prescribed  by  the  award  costs.     See  as  to  the  form  of 

5  &  6  Will.  4,  c.  50 ;    see  ante,  p.  an  order  for  the  payment  of  ccsts, 

1089.     As  to  the  form  and  requisites  ante,  tH.   "Conviction." 

VOL.  n.  4  D 
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the  centre  of  the  said  way,  the  said  way  being  then  and  there  and  at  the  se/vera 
'  times  liereinafter  mentimied  a  highway  called  ,  and  then  leading  frmi 

(see  post,  p.  1141)  the  town  of  ,  in  the  mmty  of  ,  toward^  and 

unto  tlie  town  of  ,  in  the  county  of  ,  and  that  the  said  C.  D., 

ieing  then  and  there  and  at  the  times  hereafter  mentioned,  the  oumer  [or,  occu- 
pier "]  of  the  said  land  and  soil,  whereon  the  said  tree  was  so  planted  as  afore- 
said, did  not  cut  dovm,  grub  up,  and  carry  away  the  said  tree,  within  twenty- 
one  days  after  notice  given  on  the  day  of  ,  A.D.  18    ,  to  the  said 

0.  D.  ly  A.  B.,  tlien  tU  survmjor  of  the  said  highway,  so  to  do,  hit  tJienand 
there  loholly  neglected  so  to  do,  contrary  to  tJie  form  of  the  staXute,  &c.  [Con- 
clude as  in  the  forms  given  by  the  act.] 


-  j      Wlwreas  complaint  Irnth  heen  made  unto  tisbyA.  £.,  surveyor  of  the 
%  \  highways  of  the  [pa™A]  of  ,  that  a  certain  ca/rriageway  [or, 


(32).  Order  for  At  a  spedal  sessions  fm-  tJie  highways  held  at         ,  ill  the  [himdred]  of         , 

lmnlhJ^^^^i^''^'^'^''^y''f  '"»  '*^  ^"y^J'  ,  in  the  year  of  our 

rat  do™  &?Sn  Lord  ,by  justices  of  the  peace  fm-  the  said  county,  acting  witMn  the  said 

5  (fc  6  Will,  i,  0.'  60,  Ihundred]. 
3.  65  (a). 

tovjit.,..^ „_    „    .__   ^ J   _^  ,   .  .        _    _, 

"  Cartway  "]  leading  from  to  ,  is  prejudiced  by  the  shade  of  certain 

hedges  of  A.  0.,  of  ,  and  extenMig  from  to  ,  and  by  divers 

trees  of  the  said  A.  0.,  adjoining  tlie  said  highxoay,  {iwt  being  trees  planted  for 
ornament  or  for  slieller  to  any  hop-ground,  house,  building,  or  court-yard  of  the 
said  A. 0.),  growing  in  and  near  such  hedges  and  other  fences  of  the  said  A.O., 
and  that  the  sun  and  wind  are  exchuled  from  sitch  highway  to  the  damage 
thereof. 

And  whereas  the  said  A.  0.,  having  been  duly  summoned  to  answer  tlie  said 
complaint,  hath  made  default  in  his  appearance  [let  this  agree  with  the  fact]. 
Now  we,  upon  duly  considering  the  circumstances  of  the  case,  do  order,  that  such 
hedges  be  cut,  plashed,  aiul  pruned  so  as  not  to  exceed  tlie  height  of 

from  the  surface  of  the  field,  and  that  all  such  trees  as  grow  in  and  near 
such  hedges,  in  the  grounds  occupied  by  tlie  said  A.  0.,  near  tlie  said  highway, 
{not  being  trees  planted  for  ornament  or  for  shelter  to  any  hop-ground,  house, 
building,  or  court-yard  of  the  said,  A.  0.),  be  cut  down,  or  be  pruned  and  lopped, 
so  that  the  sun  aiid  wind  may  not  be  excluded  from  such  highway  to  tlie  damage 
thereof  J  and  we  do  furtlier  order,  that  in  ease  the  said  A.  0.  sliall  not  obey 
this  orcler  within  ten  days  after  a  copy  of  this  order  shall  have  been  left  at  the 
iisual  place  of  abode  of  the  said  A.  0.,  or  of  his  steward  or  agent,  that  then 
A.  B.,  the  said  surveym',  do  cut,  prune,  and  plash  such  hedges,  aiid  cat  down 
or  prune  and  lop  such  trees,  in  inanner  directed  by  this  order,  to  the  best  of  his 
slcill  andjicdgmeiit,  and  according  to  the  true  intent  and  meaning  of  the  statute 
in  such  case  made  and p^'ovided,  aiul p)roceed  against  the  said  A.  0.  immediately 
aftenoardsfor  recovery  of  the  penalties  and  charges  he  will  tliereby  incur. 

Given  under  our  hands  and  seals,  tlie  day  and  year  first  above  written. 


5  &6  Will.  4,  0.  60, 
s.  69,  for  encroach' 
Ing  on  a  carriage- 
way (6). 


Information       [The  5  &6  Will.  4,  c.  50,  gives  a  general  form  of  information  and  conviction 
and  conviction  on  vphich  will  here  apply  and  be  found,  aiUe  (So.  29,  30).     This  offence  may  be 
stated  thus:] — That  CD.,   of  the  [parisli]  of  ,   in  the  said  county 

[farmer],  on  tlie  day  of  in  the  year  aforesaid,  at  the  [parish}  afore- 

said, in  tlie  county  aforesaid,  did  encroach  on  a  certain  carriageway  [or,  "  cart- 
way "]  there  situate,  and  being  then  and  tliere  a  highway  then  leading  from  the 
tovjn  of  ,  in  the  county  of  ,  towards  and  unto  the  town  of  ,  in 

the  county  aforesaid,  by  then  and  there  inaking  [or,  ' '  causing  to  be  made "]  a 
building  [or,  "hedge,"  "ditch,"  or,  "fence,"'\on  the  said  carriageway  [or, 
' '  cartway  "]  and  highway,  within  the  distance  of  fifteen  feet  from  the  centre  of 
the  said  carriageway  [or,  "  cartway  "]  and  highway  [stating  this  according  to 
the  nature  of  the  encroachment]  ;  contrary  to  the  statute,  dtc.  [Conclude  this 
as  in  the  form  given  by  the  act.] 


4).  infoi-mation       [The  5  &  6  Will.  4,  c.  50,  gives  a  general  form  of  information  and  oonvic- 
and  conviction  on  tion,  which  will  here  apply  and  be  found  ante,  (No.  29,  30).       State  the 

5&  6  Will,  4,  c.  50,  ^  '        ' 


(«)  See  ante,  p.  1045. 


(b)  See  ante;  p.  1048. 


offence  thiis  :] — Tliat  O.  Z>.,  of        ,  in  the  said  county  [labourer],  on  the  32.   Forma, 

day  of  -         ,  in  the  year  aforesaid,  at  the  [parishi  of  in  the  county  afore-   -  - 


said,  did  ride  upon  a  certain  waggon  [" cart,"  or  '^  carriage"],  drawn  by,  <o  s.  78,  for  miscou- 
vnt,  [two]  horses,  mi  a  certain  common  Queen's  highway,  then  leading  from  ^^^^  "*  ^losir 
Qmst,  p.  1141)  the  toion  of         ,  in  the  county  of  ,  towards  and  unto  the  (      '    ' 

towti  of  ,  in  the  county  of  ,  heing  then  and  there  and  at  the 

time  lie  so  rode  upon  the  said  ivaggon  ["cart,''  or  "carriage  "]  the  driver  0]  the 
same,  and  there  not  being  then  and  there  and  at  the  time  he  so  rode  upon  the 
same  any  other  person  on  foot  or  on  horseback  to  guide  the  same,  and  the  said 
waggon  ["  cart,"  or  "carriage"]  not  being  then  and  there  and  at  tJie  time  the 
said  C.  D.  was  ridiiig  upon  the  said  waggon  ["  cart,"  or  " carriage"] driven 
with]  reins,  nor  then  and  there  at  the  time  he  was  so  riding  as  aforesaid  con- 
ducted by  any  person  holding  the  reins  of  all  the  horses,  then  and  there  and  at 
the  time  he  was  so  riding  as  aforesaid  drawing  the  same  ;  and  tJie  said  C.  D. , 
not  fieing  then  [and  there  and  at  the  time  he  so  rode  upon  the  said  waggon 
["cart,"  or,  "  carriage"]  the  owner  of  the  same ;  [or,  describing  some  other  of 
the  oifences  within  stat.  5  &  6  Will.  4,  c.  50,  s.  78,  ante,  p.  1052] ;  contrary  to 
the  statute,  <t-c.     [Conclude  as  ill  the  form  given  by  the  act.] 


[The  5  &  6  Will.  4,  0.  50,  gives  a  general  form  of  information  and  conviction,  (S^X  TheUke^on 
which  will  here  apply  and  he  found,  ante,  (No.  29,  30).     State  the  offence  timb'er°dil!'^on 
thus  \]—That  CD.,  of         ,  in  the  said  county  [labourer],  on  the  day  of  highway  (ante, 

,  in  the  year  aforesaid,  at  the  [parish]  of        ,  in  the  county  aforesaid,  did  P-  1C56). 
lay  a  large  quantity,  to  wit,  one  cart  load  of  dung,  ["timber,  stmie,  hay,  straw, 
dung,  manure,  lime,  soil,  ashes,  rubbish,  or  other  mutter,"  as  the  case  is],  on  a 
certain  highway  there  situate  and  then  leading  from  the  town  of  ,  in  the 

county  of  ,  towards  and  unto  the  town  of  ,  in  the  county  aforesaid, 

to  the  injury  of  the  said  highway  [or,  "  to  the  injury,"  "  interruption,"  or 
"  personal  danger"  of  persons  travelling  on  the  said  highway,"  according  to  the 
fact]  ;  cmitrary  to  the  statute,  &c.     [Conclude  as  in  the  form  given  by  the  act.] 

To  the  constable  [headborough  or  tithing-man]  of 

j        Whereas  A.  B.,  of  ,  in  the  said  comity  [yeoman,  &c.],  is  this  (36).  Warrant  to 

to  wit.  \  day  convicted  before  us,  two  of  her  Majesty's  jmtices  of  the  peace  in  and  f ^'fj™^/^ ?'"  * 
for  the  said  county,  upon  the  oath  of  0.  S.,  a  credible  witness,  for  that  the  said 
A.  B.  hath,  [here  set  forth  the  offence,  describing  it  particularly  in  the  words 
of  the  act,  as  near  as  may  be],  contrary  to  the  statute  in  that  ease  made  and 
provided  ;  by  reason  whereof  the  said  A.  B.  hath  forfeited  the  sum  of  ,  to 

be  distributed  as  herein  is  mentioned.,  which  he  hath  refused  to  pay  :  These  a7-e 
therefore  in  her  Majesty's  name  to  command  you  to  levy  tlie  said  sum  of  , 

h/  distress  of  the  goods  and  chattels  of  him  the  said  A.  B.  ;  and  if  within 
the  space  of  four  days  next  after  such  distress  by  you  talcen,  the  said  sum,  of 
,  together  with  the  reasonable  charges  of  taking  and  keeping  the  same, 
shall  not  be  paid,  that  then  you  do  sell  the  said  goods  and  chattels  so  by  you  dis- 
trained, and  out  of  the  money  arising  by  such  sale  that  yoti  do  pay  one-half  of 
the  said  sum  of  ,  to  E.F.   of  ,  who  informed  me  of  the  offence,  and 

the  other  lialf  of  tlie  said  sum  of  to  I.  K.,  the  surveyor  of  the  parish 

["tovmship,"  or,  "place"]  where  the  said  offence  ["neglect"  ov,  "default"] 
liappened,  to  be  employed  towards  the  repair  of  the  said  highways,  returning  the 
overplus,  upon  dema'nd,  to  him  the  said  A.  B.,  the  reasonable  charges  of  taking, 
kee])ing,  and  selling  the  said  distress  being  first  deducted;  and  if  saffleient  dis- 
tress cannot  be  found  of  the  goods  and  chattels  of  the  said  A.  B.  whereon  to  levy 
the  said  sum  of  ,  that  then  you,  certify  the  same  to  us,  together  with  this 

warrant. 

Qiven  under  our  hands  the  day  of  ,  C.  D. 

E.  F. 


I,  A.  B.,  constable  of  the  [parish,  &c.]  of  ,  in  the  county  of  ,  do  ^'o'^j^Me^to  be 

hereby  certify  and  make  oath,  that  by  virtue  of  this  warrant  I  have  made  dili-  ^oaAh  upon  war- 

(a)  This  form  is  prescribed  by  the  5  &  6  WiU.  4,  c.   50 ;   see    ante,  p. 
1056. 
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rant  of  distress 
where  no  ef- 
fects (a). 


f^igijbjass  in  ffimeral 


gent  search  for  the  goods  of  the  loithin-named 
■  ficient  goods  whereon  to  levy  the  within  sum  oj 
the  day  of 

Sicorn  before  me,  the  day  and  year,  i-e. 


,  and  that  I  can  find  no  suf- 
.    As  witness  my  hamd 

A.  B. 
CD. 


tress  (&). 


(3S).  Commitment       '^'°  ^'"^  [constaliW]  of  ,  in  the  said  county,  aiul  to  tlie  keeper  of  the  com- 

for  want  of  dis-      man  gaol  [or,  "  hcrnse  of  correction  "]  at  ,  in  the  said  county. 

)      Wliereas  A.  B.  of       ,  in  tlie  said  county,  yemnan,  leas,  mi  the 

to  wit.  I  day  of  ,  convicted  before  its,  two  of  her  Majesty's  justices  of  the  peaee 
in  and  for  the  said  eownty,  icpon  the  oath  of  B.  F.,  a  credible  witness,  for  that  he 
the  said  A .  B.  [here  set  forth  the  offence],  contrary  to  the  statute  -made  in  the 
fifth  and  sixth  year  of  tlie  reign  of  King  William  the  Fourth,  intituled  An  Act, 
&c.  [here  set  out  title  of  act],  hy  reason  wliereofthe  soAd  A.  B.  hath  forfeited 
the  sum  of  .    And  whereas,  on  the  da,y  of  ,  in  the  year  afore- 

said, we  did  issue  otir  warrant  to  tlie  [constable]  of  ,  to  levy  t!ie  said  sum, 

of  by  distress  and  sale  of  the  goods  and  chattels  of  him  the  said  A.  B.,  and 

to  distribute  the  same  according  to  the  directions  of  the  same  statute :  And 
whereas  it  duly  appears  to  us  upon  the  oath  of  the  said  [constable],  that  the 
said  [constable^  hath  used  his  best  endeavours  to  levy  tlie  said  swm  on  the  goods 
and  chattels  of  the  said  A.  B.  as  aforesaid,  but  tliat  no  sufficient  distress  can  be 
had  whereon  to  levy  tlie  same :  Tliese  are  therefore  to  cominand  you  the  said 
[constabW]  of  aforesaid,  to  appreliend  the  said  A.B.,  andhim- safely  convey  to 
tlie  common  gaol  [or  "house  of  correction"]  at  in  the  said  county,  and  there 
deliver  him  to  the  keeper  thereof,  together  ivitli  this  precept.  And  we  do  hereby 
also  command  you  the  saidkeeper  to  receive  and  keep  in  your  custody,  and  to  keep 
to  hard  labour  the  said  A.  B.  for  the  space  of  ,  unless  the  said  sum  shall  be 
sooner  paid,  imrsuant  to  the  said  conviction  and  warramt;  and  for  so  doing  this 
shall  be  your  sufficient  warrant. 

Givemmder  our  Imnds  the  day  of  ,  in  the  year  of  our  Lord 

C.  I). 
B.  F. 


(39).  Information 
against  a  parish 
for  a  highway 
being  out  of 
repair  (see  fxrde. 
p.  1086). 


\      Be  it  remembered  that  on  the  day  of  ,  a.d.  18    ,  /.  B., 

to  udt.  )  of  ,  in  the  eastern  division  of  the  county  of  Essex,  builder,  in- 

formeth  aiid  inalceth  oath  before  me  ,  esquire,  one  of  her  Majesty's  justices 

of  the  peace  for  the  said  county  of  Essex,  on  the  d.ay  of  ,  in  the  year 

of  our  Lord,  18  ,  that  there  was  and  still  is  a  certain  common  and  public  high- 
way, situate,  lying,  and  being  in  the  parish  of  aforesaid,  in  tlie  county 
aforesaid,  aiul  tiyithin  the  eastern  division  of  that  county,  used  for  all  the  liege 
subjects  of  our  lady  the  Queen  and  her  predecessors,  with  their  horses,  coaches, 
carts  and  carriages,  to  go,  return,  pass,  repass,  ride  and  labour  at  all  times  of 
the  year,  at  their  free  will  and  pleasure  ;  and  that  a  certain  part  of  the  said 
highway,  situate,  lying  and  being  wholly  and  entirely  in  tlie  said  parish  of 
,  being  of  the  length,  that  is  to  say,  of  feet,  and  being  of  tlie  breadth, 
that  is  to  say,  of  feet,  on  the  day  of  ,  in  the  year  of  our  Lord 
18  ,  and  from  thence  continually  until  the  exhibiting  and  malcin;/  of  this 
information,  was  and  yet  is  out  of  repair  and  in  great  decay  for  want  of  due 
reparation  and  amendment  of  the  same,  so  that  tlie  subjects  of  our  said  lady  the 
Queen  going,  returning,  passing  and  repassing,  riding  and  labouring  in  and 
along  tlie  same,  with  their  horses,  coaches,  carts  and  carriages,  could  not,  during 
the  time  aforesaid,  nor  can  they  go,  return,  pass,  repass,  ride  and  labour,  with- 
out great  danger,  to  the  common  nuisance  of  all  tlu.  liege  subjects  of  our-saul 
lady  the  Queen  in  and  along  the  said  way,  going,  returning,  passing,  repassing, 
riding  and  labouring,  and  against  the  peace  of  our  said  lady  the  Qusen,  lier 
crown,  and  dignity  ;  and  that  the  inhabitants  of  tlie  said  parish  of  ,  the 
said  part  of  tlie  said  highway,  being  so  out  of  repair  and  in  decay  as  aforesaid 
during  all  tlie  time  aforesaid,  of  right  ought  to  have  repaired  and  amended,  and 
still  of  right  ought  to  repair  and  amend,  vjhen  and  as  often  as  it  should  or  shall 
or  may  be  necessary  as  aforesaid,  which  said  piremises  arc  contrary  to  tlie  statute 
made  in  the  sixth  year  of  the  reign  of  his  late  Majesty  King  William  the  Fourth, 
intituled  "An  Act  to  consolidate  and  amend  the  Laws  relating  to  Highways 


(a)  This  form  is  prescribed  by  the 
5  &  6  Will.  4,  c.  50  ;  see  ante,  p. 
1088. 


(J)  Id.  As  to  the  forms  of  com- 
mitments in  general,  see  ante,  "  Com- 
mitment  in  Execution." 


|^tsiji»a|[S  in  lateral  ii4i 

in  that  part  of  Great  Britain  called  England, "  wJiich  lialli  imposed  on  the,  sur-      32.   Fm-rns. 

vmjors  of  tin  highways  of  the  said  parish  of  aforfeiUire  of  aponalty  not 

exceeding  the  sum  of  51.  for  the  said  offence. 

Taken  and  sworn  this  day  of  ,  a.d.  18    ,  before  im,    A.  B. 

Ala  special  sessions  fm  the,  highioays  in  and  for  the  eastern  division  of  tlie  (*").■.  Order  of 
county ^  of  Essex,  held  at  the  Maid's  Head  Inn,  in  tlie  of  Thorpe,  within  in  indictment  t? 

the  said  division,  before  ,  one  of  her  Majesty's  jicstices  of  tlie  peace  for  the  be  prefen-ed 

eastern  division  of  the  county  of  Essex,  acting  in  and  for  the  said  division,  on  against  a  parish 
Monday,  the  day  of  ,  in  the  year  of  our  Lord  1&     .  SghwaTto'b!  out 

— —  )       Wlwi'eas  information  in  ivriting,  on  the  oath  of  J.  B. ,  of  tlie  parish  of  repair,  and  the 
to  wit.  \  of  ,  in  the  aforesaid  division  of  the  said  county  of  Essex,  builder,  necessary  wit- 

a  credible  witness,  was,  on  the  day  of  ,  a.b.  18      ,  exhibited  and  pSed  inlupport 

made  unto  ,  esquire,  one  of  her  Majesty's  justices  of  the  peace  for  the  thereof  (n). 

county  of  Essex,  acting  in  and  for  the  eastern  division  of  the  said  county,  that 
there  was  a  certain  common  and  public  highway,  situate,  lying  and  being  in  the 
parish  of  aforesaid,  in  the  county  aforesaid,  and  in  the  eastern  division  of 

that  county,  used  for  all  the  liege  subjects  of  our  said  lady  the  Queen  and  her 
predecessors,  with  their  horses,  coaches,  carts,  and  carriages,  to  go,  return,  pass, 
repass,  ride,  and  labour,  at  all  times  of  the  year,  at  their  free  will  and  pleasure, 
and  that  a  certain  part  of  the  said  highieay,  situate,  lying,  and  being  wholly 
and  entirely  in  tlie  said  parish  of  ,  being  of  the  length,  to  wit,  feet, 

and  of  the  breadth,  to  wit,  feet,  on  the  day  of  ,  in  the  year  of 

our  Lord  18  ,  a7id  from  thence  continually  until  the  said  exhibiting  and 
making  of  the  said  information  was  out  of  repair  and  in  great  decay  for  want 
of  dius  reparation  and  ameiidment  of  the  satne,  so  that  the  subjects  of  our  said 
lady  the  Queen  going,  returning,  passing  and  repassing,  riding  and  labouring 
in  and  along  the  same,  with  their  horses,  coaches,  carts,  and  carriages,  could  not, 
during  the  tiTiie  aforesaid,  nor  coiUd  they  then,  go,  return,  pass  or  repass,  ride 
and  labour,  vnthout  great  danger,  to  the  common  nuisance  of  all  the  liege  sub- 
jects of  our  said  lady  the  Queen  in  and  along  tlie  said  highway,  going,  retzirning, 
passing,  repassing,  riding,  and  labouring,  and  against  the  peace  of  our  said 
lady  the  Queen,  her  crmvn  and  dignity;  and  that  the  inliabitants  of  the  saidparish 
of  ,the  said  part  of  the  highway  being  so  out  of  repair  and  in  decay  as 
aforesaid  during  all  tlie  time  aforesaid,  of  right  ought  to  have  repaired  and 
ameiided,  and  then  still  of  right  ought  to  have  repaired  and  amended,  when  and 
as  often  as  it  should  or  might  be  necessary,  which  said  premises  ivere  contrary  to 
the  statute  made  in  the  sixth  year  of  the  reign  of  his  lateMajesty  King  William 
the  Fourth,  intituled  ' '  An  Act  to  consolidate  and  amend  the  Laws  relating  to 
Highways  in  that  part  of  Great  Britain  called  England." 

Andwhereas  the  said  did,  in  pursuance  of  such  information,  and  of  the 

before-mentioned  statute,  duly  issue  his  sumimons,  requiring  and  , 

the  surveyors  of  the  highways  of  the  said,  parish  of  to  appear  before  the 

said  justices  to  be  assembled  at  their  special  sessions  for  tlie  highways  at  the  time 
and  place  above-tnentioiied. 

And  whereas  the  said         aad  ,  having  been  duly  served  with  such  sum- 

mons, did  appear  in  pursuance  thereof  before  the  said  justices  at  the  said  special 
sessions  for  tlie  highways  above-mentioned,  and  on  the  heari/ng  of  the  said, 
summons  at  the  said  special  sessions,  denied,  on  the  belialf  of  tlie  inliabitants  of 
tlie  said  parish  of  ,  the  duty  and  obligation  of  the  said  inhabitants  to  repair 
such  part  of  the  said  highway  as  in  the  said  infoi'mation  is  described  as  being 
out  of  repair. 

We,  the  undersigned  justices,  jiresent  at  the  said  special  sessions,  do  therefore 
order  and,  direct  that  the  said  do  prefer  a  bill  of  indictment,  and  subpcena 

the  necessary  witnesses  in  support  thereof  at  the  next  ,  against  the  inhabit- 

ants of  the  saidparish,  for  suffering  and  permitting  the  said  highway  to  be  out 
of  repair  as  aforesaid. 

Oiven  wider  our  hands  and  seals  the  day  of  ,  and  year  first 

above  vmtten. 


'rom  (41).  Indictment 
there  for  not  repairing 


1     The  jurors  for  our  lady  the  Queen,  upon  their  oathpiresent,  tliatf 

to  wit.  J  tlie  time  whereof  the  memm-y  of  mam,  runneth  not  to  the  contrary,  ti^, .,  -v.-c  -  *       •-  i 
was  and  yet  is  a  common  and  ancient  Queen's  highway  leading  from  [the  town  tiio'paiisW^f^"''' 

(a)  See  ante,  p.  1070.       (6)  See  a  great  Tariety  of  forms  in  3  Chit.  0.  L. 
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IlisfjiMiass  va  ffimeral 


Against  indivi- 
duals. 


of  ,  in  (he  county  of  ],  towards  mid  unto  [the  'niarhd  town  of  , 

■  in  the  county  of  ],  used  for  all  the  liege  subjects  of  our  said  lady  the  Queen, 
and  of  her  predecessors,  with  their  horses,  coaches,  carls,  aiul  carriages,  logo, 
return,  pass,  ride,  and  labour  at  all  times  of  the  year  at  their  will  and  pleasure, 
and  that  a  certain  part  of  the  same  Queen's  eommon  hightoay,  situate,  lying, 
and  being  in  tlie  [parish']  of  ,  in  tlic  county  of  aforesaid,  beginning 

at  the  place  called  ,  and  so  continued  towards  [the  market  town  of  ] 

aforesaid,  for  the  length  of  feet,  and  being  of  the  breadth  of  feel,  on 

the  day  of  ,  in  the  year  of  the  reign  of  oii/r  said  lady  the 

Queen,  and  continually  afterwards  until  the  day  of  the  tahiny  of  this  inquisi- 
tion, vias  and  yet  i^  in  great  decay,  for  the  ivant  of  due  reparation  and  amend- 
ment of  the  same  :  so  that  the  subjects  of  oiir  said  lady  the  Queen  passing  ami 
travelling  through  the  same  with  their  hm-ses,  coaches,  earts,  and  carriages, 
could  not  during  the  time  aforesaid,  nor  yet  can  go,  return,  pass,  ride,  and 
labour  withmit  great  danger  ;  to  the  great  damage  and  common  nuisance  of  all 
the  liege  subjects  of  our  said  lady  the  Queen  -passing  through  that  way,  aiul 
against  the  peace  of  our  said  lady  the  Queen,  her  crown  and  dignity  ;  and  that 
the  inhabitants  of  the  said  parish  of  ,  in  the  said  county  of  ,  tlic 

common  highway  aforesaid  {so  as  aforesaid  being  in  decay)  ought  to  repair  and 
amend,  when  and  so  often  as  it  shall  be  necessary. 

[Or,   "that  A.  0.,  of  aforesaid,  gentleman,  ought,  by  reason  of  the 

tenure  of  his  lands  and  tenements,  called  ,  situate,  lying,  and  being  at 

aforesaid,  in  the  county  aforesaid,  to  repair  and  amend  the  said  highway, 
ichen  and  so  often  as  it  shall  be  necessary,"  see  ante,  p.  1070]. 


43).  Order  for 
particulars  of 
ways  out  of  re- 
pair (6). 


(42).  Indictment 
for  not  repairing 
an  ancient  horse 
and  footway  (a). 


1       The  jurors  for  our  lady  the  Queen  upon  their  oath  present,  thaj, 

to  wit.  i  from  the  time  whereof  the  memory  of  man  runneth  not  to  tlie  contrary, 
tliere  was  and  yet  is  a  certain  cmmnon  and  ancient  highway,  leading  from  , 
in  the  county  of  ,  towards  and  unto  ,  in  the  county  of  ,  for 

all  the  liege  subjects  of  our  said  lady  the  Queen,  and  her  predecessors,  on  horse- 
back and  on  foot,  to  go,  return,  pass,  ride,  labour,  and  drive  tlieir  cattle  at  all  ' 
ti'mesofthe  year  at  their  [will  and  jileastire,  and  that  a  certain  part  of  tlie  sam£ 
commMi  highway,  situate,  lying,  and  being  within  tlie  [ijarish]  of  ,  in  flie 

county  of  aforesaid,  beginning  at  a. place  called  ,  and  so  contimced 

tmoards  the  said  of  ,  in  the  county  of  ,  aforesaid,  of  the  le?igth 

of  feet,  and  the  breadth  of  feet,  mi  tlie  day  of  ,  in  tlie 

year  of  the  reign  of  ,  and  continually  afterwards  until  the  day  of 

taking  this  inquisition,  at  the  [parish]  of  ,  aforesaid,  in  the  county  afore- 

said, was  and  is  yet  very  minous,  miry,  dee}),  broken,\and  in  great  decay,  for 
ivant  of  due  reparation  and  amendment  of  the  same,  that  the  liege  subjects  of  our 
said  lady  the  Queen  by  and  through  the  same  way  with  their  horses  and  cattle 
could  not,  during  tlie  time  aforesaid,  nor  yet  can  go,  return,  pass,  ridx,  and 
labour  as  they  ought  and  were  loont  to  do,  ■  without  great  danger  of  tJiemselves 
and  of  their  goods,  to  the  great  damage  and  common  nuisance  of  all  the  liege 
subjects  of  our  said  lady  the  Queen,  through  tlie  same  highway  going,  returning, 
glassing,  riding  and  labouring,  and  against  tlie  peace  of  our  said  lady  the  Queen, 
her  crovyn  and  dignity;  and  that  tlie  inhabitants  of  the  same  [paiisK]  of  , 

in  the  county  aforesaid,  the  same  common  highway  (so  as  aforesaid  being  in 
decay)  ought  to  repair  and  amend,  when  and  so  often  as  it  shall  be  necessary. 


The  king  on  the  pi-osecution  of  against 

Upon  hearing  Mr.        ,  of  counsel  fortlie  pyroseeutor,  and  Mr.  ,  of  counsel 

for  the  defendant,  I  do  order  that,  upon  production  of  an  affidavit  by  Mr.  , 
(the  defendants  cittorney),  tliaton  readingllic  indictment,  heis  unable  to  understand 
all  tlie  precise  tracks  indicted,  tlie  attorney  or  agent  for  the  prosecutor  shall,  at 
the  costs  of  the  prosecutor,  vnthin  one  week  after  the  delivei-y  of  a  copy  of 
Mr.  's  affidavit  to  Mr.  (the  attorney  for  the  pi-osecutimi)  deliver  to 

the  defendants  attorney  a  particular,  in  writing,  of  the  several  highways,  pack, 
and  primeways,  and  footways,  for  the  obstruction  of  which  the  bill  of  indict- 
ment lias  been  preferred  and  found  ;  and  that  tlie  prosecutor  shall  be  precluded, 


(a)  See  a  great  variety  of  forms'in 
3  Chit.  G.  L. 


(b)  See  H.  t.  Marquis  of  Down- 
shire,  i  Ad.  <0  E.  698,  ante,  p.  1075. 


?^ifli)toa2S  in  General  ii43 

at  the  trial  of  the  indictment,  from  giving  evidence  respecting  any  other  high-      32.   Forms. 

ways,  pack,  andprimeways,  and  foot-mays,  than  those  named  in  the  particular.  

The  prosecutor,  with  his  attorney  and  one  surveyor,  to  he  at  liberty  to  go  on  the 
premises  on  some  one  day,  having  given  the  defendant  or  his  attorney  two  days' 
previous  notice  of  the  time  at  ivhich  they  loill  attend,  a/nxl  doing  no  unnecessary 
damage  to  t/ie  2>remises. 
Dated  this  day  of 

.T.  Parke. 

And  A.  B.  and  0.  I).,  two  of  the  inhabitants  of  the  said  parish  of  B.  by  (44.)  Plea  of  gc- 
E.  F.,  their  attorney,  for  themselves  aiid  the  rest  of  the  inhabitants  of  the  said  neral  issue  by 
parish,  come  into  court  here,  and  having  heard  the  said  indictment  read,  say,  P*"sii(o). 
that  they  are  not  guilty  of  the  said  premises  in  the  said  indictinent  above  specified 
and  charged  upmi  them  ;  and  of  this  they  put  themselves  upon  the  country,  die. 


And  J.  S.  and  J.  N.,  two  of  tlie  inhabitants  of  a  certain  district  or  townshij}  (■13).  Hea,  that  a 
called  ,  in  the  said  parish  of      .       ,  by  Y.  Z.,  tJieir  attorney,  for  them-  ^f^he  mri^'S'"" 

selves  aiid  the  rest  of  the  inhabitants  of  the  said  district  or  township,  come  into  bound  to  re- 
court  liere,  and  liaving  heard  the  said  indictment  read,  say,  that  our  lady  the  pair  (6). 
Queen  .ougM  not  further  to  prosecute  the  said  indictment,  so  far  as  respects  the 
inhabitants  of  the  district  or  township  aforesaid  ;  because  they  say  that  the  said 
parish  of  is,  and,  from  time  whereof  the  memory  of  man  is  not  to  tjie  con- 
trary, hitherto  Ims  been  divided  into  three  districts  or  townships  called  A.,  B., 
and  0.  ;  and  that  tJie  inhabitants  respectively  of  the  several  districts  or  town- 
ships of  A .  and  0.  liave,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  hitherto  been  used  and  accustomed  to  repair  and  amend  tlie  several 
and  respective  highways  situate  and  lying  in  their  said  respective  districts  or 
townships,  independently  of  each  other  ;  and  that  so  much  of  the  said  highway 
in  the  said  indictment  mentioned  as  leads  from  to  ,  lies  within  (he 

said  district  or  township  of  A.,  and  so  much  of  the  said  highway  as  leads  from 
to  ,  lies  witJiin  the  said  district  or  township  of  B. ,  and  so  much  of 

the  said  highwaxj  as  leads  from  to  ,  lies  viithin  the  said  district  or 

township  of  C. ;  and  that  the  said  part  of  the  said  highway  in  the  said  indict- 
ment described  to  be  ruinous,  miry,  deep,  broken,  and  in  great  decay,  lies  in 
that  part  of  the  said  parish  of  ,  called  the  district  or  tovmship  of  C;  and  by 
reason  of  the  premises  aforesaid,  the  inhabitants  of  the  said  district  or  township 
of  G.  ought  to  repair  and  amend  the  part  of  the  said  highway  last  aforesaid, 
independently  of  the  inhabitants  of  the  said  district  or  township  of  A.,  in  the 
said  parish ;  and  this  they  tlie  said  J.  S.  and  J.  N.  are  ready  to  verify  ;  where- 
fore, for  themselves  and  the  rest  of  the  inhabitants  of  the  said,  district  or  town- 
ship of  A.,  they  pray  judgment,  and  that  tliey  and  the  rest  of  the  said  inha- 
bitants of  the  said  district  or  township  by  the  court  here  may  be  dismissed  and 
discharged  from  the  said,  premises  in  the  said,  indictment  above  specified. 


(a)  See  fonns,  4  Chit.  G.  L.  and  Queen  in  tliis  belialf  dotli  the  like." 
Arch.  G.  L.,  &o.  See  the  ohserva-  If  the  plea  be  pleaded  to  an  informa- 
tions, ante,  p.  1075.  In  making  up  tion,  then  the  similiter  is  added 
the  record,  if  the  plea  he  pleaded  to  thus: — "And  the  said  attomey- 
an  indictment  at  the  assizes  or  ses-  general  (or  coroner  and  attorney)  of 
sions,  the  similiter  is  added  thus : —  our  said  lady  the  Queen,  who  pro- 
"And  G.  H.,  who  prosecutes  for  our  secutes  as  aforesaid  for  our  said  lady 
said  lady  the  Queen  in  this  behalf,  the  Queen,  doth  the  like." 
doth  the  like  ;"  but  if  the  plea  ho  (6)  See  ante,  p.  1076.  The  inha- 
pleaded  to  an  indictment  m  the  bitants  of  B.  should,  it  seems,  iu 
Queen's  Bench,  the  similiter  is  added  this  case  plead  a  similar  plea ;  and 
thus  I — "And  G.  H.,  Esq.,  coroner  the  inhabitants  of  C".  should  plead 
and  attorney  of  our  said  lady  the  the  general  issue.  See  the  prece- 
Queen,  In  the  court  of  our  said  lady  dents,  C.  G.  G.  392  ;  6  Went.  394, 
the  Queen,  before  the  Queen  herself,  -llO,  411. 
who  prosecutes  for  our  said-  lady  the 


1144 

32.  Fuviiis. 

(4G).  Replication 
thereto. 


3lisl)toa^s  in  ffimeral 


[Commenoemeut  as  infra.  No.  48,  to  the  asterisk,*  and  then  thus  :] — ilml 
■  the  inhabitants  respectively  of  the  several  districts  or  townships  of  A.  and  C. 
JiMve  not,  from,  time  whereof  the  memory  of  man  is  not  to  the  contrary,  hitherto 
been  used  or  accustomed  to  repair  and  amend  the  seoeral  and  respective  highways 
situate  and  lying  in  their  said  respective  districtsor  townships  independently  of  each 
other  ;  and  this  he  the  said  0.  H.  prays  may  be  inquired  of  by  t/ie  country,  tbc. 
[Or  the  prosecutor  may  traverse  the  fact  of  the  part  of  the  road  out  of  repair 
being  within  the  district  of  C] 


(t7).  Pica,  that 
others,  ralimie 
tenures,  are  bound 
to  repair  (a). 


(4S).  Replication 
there  to. 


And  A.  B,  and  C.  D.,  two  of  the  inhabitants  of  the  said  parish  of  B.,  by 
E.  F.  their  attorney,  for  themselves  and  the  rest  of  the  inhabitants  of  the  said 
2]arish  (excepting  one  A.  C),  com.e  into  court  here,  and  having  heard  the  said 
indictment  read,  say,  that  our  lady  the  Queen  ought  not  further  to  prosecute  the 
said  indictment  agaimst  the  inhabitants  of  the  parish  last  aforesaid  {excepting 
the  said  A.  O.  as  aforesaid)  ;  because  they  say,  that  as  to  the  said  part  of  the 
said  highioay  in  the  said  iiidictment  described  to  be  ruinous,  miry,  deep,  broken, 
and  in  great  decay,  the  said  A.  C,  by  reason  of  his  tenure  of  certain  lands  and 
tenements  called  ,  lying  and  being  in  tlie  said  parish,  ought  to  repair  ami 

ameiid  the  said  part  of  the  said  highviay  so  alleged  to  be  ruinous,  miry,  deep, 
Broken,  and  in  decay  as  aforesaid,  when  and  so  often  as  tJiere  should  be  occasion, 
[as  the  said  A.  0.,  and  all  those  who  held  the  said  lands  and  tenements  for  tlie 
tiTue  being,  from  time  whereof  the  inemory  of  man  is  not  to  the  contrary,  MtheHo 
were  used  and  accustomed,  and  of  right  ought  to  do,  and  the  said  A.  C.  still  of 
right  ought  to  do}.  And  this  they  the  said  A.  B.  and  O.  D.  are  ready  to  verify; 
wherefore  they  pray  judgment,  and  that  they  and  tlie  rest  of  the  inhabitants  of 
the  said  parish  of  £.,  (excepting  the  said  A.  C.  as  aforesaid),  by  the  court  here 
may  be  dismissed  and  disclmrged  from  the  said  premises  in  the  said  indictment 
above  specified. 


And  hereujion  G.  H.,  [the  clerk  of  the  peace,  or  clerk  of  tlie  arraigns],  who 
prosecutes  for  our  said  lady  the  Queen  in  this  belialf,  says,  that,  by  reason  of 
any  thing  in  the  said  plea  above  pleaded  in  bar  alleged,  our  said  lady  the  Queen 
ought  not  to  be  precluded  from  prosecuting  the  said  indictment  against  the  said 
inhabitants  of  the  said  parish  of  B.;  because  Iw  says,*  that  the  said  A.  G.  ought 
not  to  repair  or  amend  tlie  saidpartofthe  said  highway  so  alleged  to  be  ruinous, 
miry,  deep,  broken,  and  in  decay  as  aforesaid,  by  reason  of  his  said  tenure,  in 
•manner  and  form,  as  in  and  by  the  said  plea  is  above  supposed  and  alleged : 
and  this  he  the  said  0.  H.  prays  may  be  inquired  of  by  tlie  country.  And  the 
said  A.  B.  and  0.  D.,  for  tlietnselves  and  tlie  rest  of  the  inlwMtants  of  the 
parish  of  B.  aforesaid,  do  tlie  like.     Tliercfore  let  a  jury,  etc.,  tfcc. 


(49).  Indictment 
for  encroacliing 
upon  a  bigiiway 
by  building 
thereupon  (&). 


The  jurors  fm-  our  lady  the  Queen  upon  tlicir  oath  present,  tluit 
to  wit.  \  A.  0.,  on  the  daxj  of  ,  in  the  year  of  our  Lord,  at 

,  in  and  upon  a  ceHain  common  highway,  in  a  certain  jjlace,  commonly 
called  ,  there,  leading  from  towards  and  unto  ,  by  a  certain 

building  there,  containing  in  length  feet,  and  in  breadth  feet,  by  the 

said  A.  0.  erected  and  built,  liath  unlawfully  and  unjustly  encroached,  and 
doth  yet  encroach,  and  ilie  building  aforesaid,  so  as  is  aforesaid  erected  and  built 
by  him  the  said  A.  0.,  from  (ante,  p.  1142)  the  aforesaid,  day  of  in 

the  year  aforesaid,  unto  the  day  of  exhibiting  this  information  at  ,  afore- 

said, in  the  county  aforesaid,  toith  force  and  arms  unlawfully  and  unjustly 


(a)  See  ante,  p.  1077.  See  a  jjlea 
by  the  inhabitants  of  a  parish  that  a 
private  individual  is  liable  to  repair 
ratione  clausurce.  (E.  v.  Mawgan, 
(3  N.  &  P.  502),  and  see  the 
precedents  [in  G.  C.  C.  322,  391; 
4  Went.  162,  171,  176,  184  ;  6  Went. 
411.) 

(b)  See  ante,  p.  1065.  See  a  form 
of  an  indictment  for  obstructing  a 


highway  by  building  or  continuing  a 
buDding  upon  it.  (4  Went.  181, 
191 ;  1  Ad.  &  E.  822.)  And,  'as  to 
the  form  of  an  indictment  for  not 
repairing  a  house  standing  on  the 
highway,  ruinous  and  likely  to  fall 
down,  see  Lord  Maym.  Entries,  25 ; 
Reg.  V.  Watts,  2  Lord  Baym.  856 ; 
1  Salk.  337,  S.  G. ;  and  see  a  variety 
of  precedents,  3  Chit.  C.  L. 
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hath  continued,  and  doth  contimie,  hj  reason  wliereof  the  common  highway      32    Forms 

aforesaid  liath  become  aiul  is  greathj  straitened,  so  that  the  liege  subjects  of  tlie  '■ '- — 

said  lady  the  Queen  upon  and  through  the^ame  comvion  hightvay  aforesaid,  loith 
their  horses,  carts,  and  carriages,  cannot  go,  2iass,  ride,  and  labour  as  they 
ought  and  were  wont  to  do,  to  the  great  and  common  nuisance  of  all  tlie  liege 
subjects  of  the  said  lady  tlie  Queen,  in  and  through  the  said  common  highway 
going,  passing,  riding,  and  labounng,  and  against  the  peace  of  the  said  lady 
the  Quoen,  her  cromi  and  dignity. 

I      Tliejm-orsfor  our  said  lady  the  Queen  upon  tJieir  oath  present,  that  (50).  Indiutmeut 

to  wit.  \  lohereasfrom  the  time  whereof  the  memory  of  man  runneth  not  to  the  f™  iuoloshij  the 
contrary,  the  liege  subjects  of  our  said  lady  the  Queen  had  and  lawfully  %ised  a  ™saway. 
certain  common,  highway  at  ,  in  the  said  county,  in  a  certain  place  there, 

called  ,  leading  from  (ante,  p.  1141)  [the  town  of       ],  towards  and  unto 

[the  tovin  oj  ],  for  themselves  and  their  goods,  without  any  stoppage  or  hin- 

drance, by  any  ditches,  hedges,  or  other  obstacles  whatsoever;  nevertheless,  one 
A.  0.,  on  the  day  of  ,  in  the  year  of  the  reign  of  ,  vyith 

force  and  arms,  at  aforesaid,  in.  the  county  of  aforesaid,  in  the 

■place  aforesaid,  called  ,  upon  the  common  highway  aforesaid,  a  certain 

ditch  and  quickset  hedge  did  make,  and  the  said  ditch  and  quickset  hedge  so  as 
aforesaid  mude,  doth  yet  continue  and  keep;  to  the  great  stoppage  and  hindrance 
of  the  liege  subjects  of  our  said  lady  the  Queen  passing  in  and  through  tlie  said, 
common  highway,  and  against  tlie  peace  of  our  said  lady  the  Queen,  her  crown 
and  dignity. 

■ ■  )    The  jurors  fur  our  lady  the  Queen  %ipon  tlieir  oath  'present,  that  A.  0.,  (51).  Indictment 

to  ivit.  \  on  the  day  of  ,  in  the  year  of  the  reign  of  our  lady  *'"'  l/jying  timber 

the  Twio  Queen  Victoria,  ami  on  divers  other  days  and  times,  as  well  before  as  ttais  on  a  high-" 
afterwards,  with  force  and  arms,  at  ,  in  tlie  said  county,  in  and  upon  a  way  (a). 

certain  Queen's  cojnmon  highioay  there,  leading  from  (ante,  p.  1141)  to- 

wards  a'ndunto  [the  town  of  ],  divers  grca^t  pieces  of  timber  put  andpilaced, 
and  caused  to  be  put  and  placed,  and  the  same  great  pieces  of  timber  so  as  afore- 
said put  and  placed  from  the  aforesaid  day  of  ,  in  the  year 
aforesaid,  until  the  day  of  exhibiting  this  information,  in  and  upon  the  Queen^s 
common  highway  aforesaid,  to  be,  lie,  aiid  remain,  hath  permitted,  and  doth 
still  permit,  to  the  grievous  and  common  miisance  of  all  tlie  liege  subjects  of  the 
said  lady  tlie  Queen,  upon  and  throiigh  the  Queen's  common  highway  aforesaid, 
going,  passing,  riding,  and  travelling,  and  against  the  peace  of  our  said  lady 
the  Queen,  her  crown  aiul  dignity.  [Or,  ,  «  great  quantity 
of  dung  and  other  filth,  by  reason  whereof  divers  hurtful,  noxious,  and  un- 
wholesoine  smells  from  the  said  dung  and  other  filth  did  then  and  there  arise, 
and  thereby  the  air  there  became,  was,  and  is  corrupted  and  infected, 
Or,  cart-loads  of  rubbish  ,  hy  reason  vjhereof  (lie  said  highway  for 
the  whole  time  afo'resoAd  was  straitened  and  obstructed,  so  that  the  liege  subjects 
of  our  said  lady  the  Qusen  could  not  so  freely  pass  and  repass  abotit  their  lawful 
business,  through  the  said  common  highway  tlwre,  as  they  ought  and,  have  been 
accustomed           .] 

/     The  jurors  for  our  lii'Jy  the  Queenupon  their  oathjiivsciif,  that  W.  J.  (52).  Indictment 

Iv  wit.  f  and  J.  P.,  on  the  day  of  ,  in  the  year  of  our  Lord,  f[|''2wa™b''''^  ^ 

at  the  parish  of  aforesaid,  in  the  county  aforesaid,  in,  ii2}on,  and  across  a  erecting  a  gate 

certain  common  highway  there,  called  ,  and  hading  from  {ante,  p.  1142)  ho.,  across  it(6). 

a  certain  place  called  ,  towards  and  unto  a  certain  other  'place  called 

,  in  the  county  aforesaid,  unlawfully  and  injuriously  did  put,  place, 
and  erect  a  certain  gate,  and  divers  posts,  rails,  and  fences,  aiid  did  then  a'nd 
there  lock  and  fasten  up  the  said  gate,  arid  from  thence  continually  afterioards, 

(a)  See  ante,  p.  1056.      See  forms  ing  a  gate  across  it   (6  Went.  401 — 

of  indictments  for  obstructing  a  high-  405  ;    B.   v.  Botfield,   1  0.  &  Mar. 

way  by  laying  soil  (C.  C.  C.  303)  and  151) ;    by  placing  carts  upon  it  for 

rubbish  upon  it.    {C.  C.  0.  315.)  the  sale  of  vegetables,  (C.  G.  0.  305) ; 

(J)  See  ante,  p.  1051.     See  prece-  by  digging  boles  in  it,  (C.  O.  C.  303, 

dents,  of  indictments  for  obstructing  314) ;    by  digging  a  horsepond  and 

a  highway  by  continuing  a  hedge  erecting    a  cistern  in  it,   ((7.  C.  C. 

across  it,  (C.  C.  C.  307)  ;    by  erect-  304). 
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3?.  Fonns. 


Second  count. 


Third  count. 


until  the  day  of  tah'.ng  this  inquisition,  have  unlawfully  and  injuriously  up- 
Iield,  maintained,  and  continued  the  said  gate,  posts,  rails,  and  fences,  so  piit, 
placed,  and  erected  as  aforesaid,  and  so  locked  and  fastened  as  aforesaid,  in, 
upon,  and  across  the  said  highxoay,'''  whereby  the  said  highway  hath  fm- and 
during  all  the  time  aforesaM  been  greatly  obstructed  a'lid  stopped  up,  so  that  the 
liege  subjects  of  our  said  lady  the  Queen  co%dd  not,  during  the  time  aforesaid, 
go,  return,  pass  and  repass,  ride,  and  laboitr,  mith  their  horses,  coaelves,  carts, 
and  other  carnages,  in,  through,  and  along  the  said  highway,  as  they  ou^ght  to 
ham  done,  and  were  wmit  and  acaustomed  to  do,  to  tlie  great  damage  and  com- 
mon nuisance  of  all  (lie  liege  subjects  of  our  lady  the  now  Queen,  going,  return- 
ing, passing,  repassing,  riding  and  labouring  through  and  along  the  said  high- 
way, to  tlie  evil  example  of  all  others,  a',ul  against  the  pecu-c  of  our  said  lady  the 
Queen,  her  crown  and  dignity.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, further  piresenf,  that  the  said  W.  J.  and  J.  P.,  well  knowing  the  premises, 
on  the  day  of  ,  in  the  year  of  t)ie  reign  aforesaid,  aiulfrom 

thence  continu/illy  afterwards  until  the  dMy  of  taking  this  inquisition,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  in,  upon,  and  cceross  a  certain  other 
cojnmon  highway  there,  called  ,  in  the  parish  afm-esaid,  in  tJie  county 

aforesaid,  unlawfully  and  injuriously  did  uphold,  maintain  and  continue  a 
certain  gale,  and  divers  posts,  rails,  and  fences,  before  then  xorongfully  and  in- 
juriously piit,  placed  and  erected  as  aforesaid,  in,  upon,  and  across  the  said, 
highway,  the  said  gate  being  locked  and  fastened.  [Conclude  as  iu  first  count 
from  the  *.]  And  the  jurors  aforesaid,  upon  their  oath  afm-esaid,  further  pre- 
sent, that  the  said  W.  J.  and  J.  P. ,  on  tlte  day  of  ,  in  the 
year  of  the  reign  aforesaid,  and  from  thence  continually  afterwards  until  tlie 
day  of  taking  this  inquisition,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
in,  upon,  and  across  a  certain  oilier  common  highway  there,  called  ,  in 
the  parish  aforesaid,  in  the  coxmty  aforesaid,  unlawfully  and  injuriously  did 
uphold,  maintain,  and  continue  a  certain  gate,  locked  and  fastened,  in,  iqjoxi, 
and  across  the  said  highway.     [Conclude  as  in  first  count  from  the  *.] 


(53).  Indictment 
for  a  nuisance  to 
a  neighbourhood, 
and  obstructing  a 
highway,  by  ex- 
hibiting wild 
beasts,  wax-work. 
&c.,  playing 
music,  and  at- 
tracting numbers 
of  persons  to- 
gether («). 


)     Tlie  jurors  for  our  lady  the  Queen  upon  their 
.\  J.  D.,  and  T.  A.,  on  the  day  of 


oath  present,  tliat  A.  C, 
to  wit.  J  J.  D.,  and  T.  A.,  on  the  day  of  ,  in  the  year  of 

our  Lo'rd,  and  on  other  days  and  times  between  that  day  and  the  day  of  taking 
this  inquisitimi,  at  the  parish  of  ,  in  the  county  aforesaid,  near  unto 

divers  public  streets,  being  the  Queen's  common  highways,  and  also  luar  unto 
the  divelling-liouses,  shop>s,  residences,  and  premises  of  divers  liege  subjects  of  our 
said  lady  the  Queen  there  situate,  and,  being  unlawfully  and  injuriously  in  a 
certain  messuage  and  premises  tliere,  did  keep  and  maintain,  and  cause,  ami 
pnrocure,  and  suffer,  and  permit  to  be  kept  and  maintained,  divers  beasts,  quad- 
rupeds, birds,  and  animals,  and  also  divers  figures  and  pieces  of  wax-v:ork,  and, 
otiier  goods,  and  chattels,  for  tlie  purpose,  amongst  other  things,  of  exhiUtiiuj 
tJic  same  for  profit  and  reward,  and  did  then  and  there  unlawfully  and  inju- 
riously induce,  persxiade,  solicit,  and  attract,  and  cause,  and  procure,  aiid 
suffer,  and  permit  to  be  induced,  persuaded,  solicited,  and  attracted,  divers  idle 
and  disorderly  and  other  persmis  to  walk  into  and  about  the  said  messuage  and 
premises  to  view  and  see  the  said  quadrupeds,  birds,  and  animals,  figures,  and 
pieces  of  wax-work,  and  other  articles,  things,  goods,  and  chattels  ;  and  did  also 
then  and  there  unlawfiilly  and  injuriously  blow,  sound,  strike,  and  play  on, 
and  cause,  and  procure,  and  suffer,  and  permit  to  be  bloion,  sounded,  struck, 
and  played  on,  divers  horns,  trumpets,  clarionets,  hautboys,  imnspipes,  fifes,  and 
otlier  musical  instruments,  in,  upon,  and  about  the  send  messuage  and  pre- 
mises, so  as  thereby  and  therewith  to  make  divers  loud,  noisy,  harsh,  dis- 
cordant, and  unpleasant  sounds  and  noises,  and  unlawfully  and  injuriously 
did  then  and  there  by  means  of  the  premises,  cause,  and  procure,  and  suffer,  and 
permit  divers  idle  and  disorderly  and  other  persons  to  collect,  meet,  congregate, 
and  assemble  together  in  one  of  the  said  public  streets  and  highways  called 
street,  opposite  and  near  to  and  aboid  the  said  messuage  and  pre- 


(«)  See  ante,  p.  1056  ;  and  sec 
other  forms  of  indictments  for  nui- 
sances, post,  "Nuisance."  And  see 
form  of  an  indictment  for  obstructing 


a  highway  by  exhibiting  effigies  at  a 
window,  and  thereby  attracting  a 
crowd.  {!}.  v.  Carlisle,  6  0.  cb  P. 
037.) 
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mises,  ami  tliere  to  remain  and  continue  together  in  crowds  and  assemUages,      32.  Forms. 

so  that  hy  reason  of  the  said  several  premises,  not  only  the  said  street  and  ■ '- — 

highway  called,  street,  and  otlier  the  streets  and  highways  there,  then, 

and  on  the  said  several  other  days  and  times,  for  and  during  all  the  time 
aforesaid,  on  each  of  the  said  days  and  tiiiws  were  greatly  ohstructed,  so  that 
the  liege  subjects  of  our  said  lady  the  Queen  could  not  then  and  on  the  said 
other  days  and  times  go,  return,  pass,  re-pass,  ride,  and,  labour,  on  foot,  and 
loith  their  Jiorses,  eoachss,  carts,  and  other  carriages,  in,  through,  and  along 
the  said  last-mentioned,  street  and  highway  as  they  ought  and  were  loont  arid 
accustomed  to  do,  hut  also  the  said  subjects  of  our  lady  the  Queen  dwelling, 
occupying,  using,  residing,  and  living  in  their  said  dwelling-houses,  shops, 
residences,  and  premises,  near  to  and  about  the  said,  messuage  and  premises, 
toherein  the  said  beasts,  quadrupeds,  birds,  animals,  figures,  and  pieces  of  wax- 
iBork,  and  the  said  otlier  articles,  things,  goods,  and  chattels  were  so  kept  and 
maintained  a,s  aforesaid,  and  in,  upon,  and  about  whieli,  the  said  horns,  trum- 
pets, clarionets,  hautboys,  panspipes,  fifes,  drums,  and  other  musi,cal  instruments 
were  so  blown,  sounded,  struck,  and  played  on  as  aforesaid,  then,  and  mi  the 
said  several  other  days  and  times,  for  and  during  all  the  time  aforesaid,  on 
cacti  of  the  said  days  and  times,  were  greatly  annoyed,  disturbed,  and  incom- 
moded im  the  use,  occupation,  and  enjoyment  of  their  said  dwelling-houses, 
shops,  residences,-  and  'premises,  and  greatly  obstructed,  interru,pted,  and  injured 
in  the  exercise  of  their  respective  lawful  professions,  trades,  busitiesses,  and 
transactions  tlierein,  and  thereby  also  the  liege  subjects  of  our  said  lady  tlie 
Queen  in,  throv,gh,  upon,  and  along  the  said  streets  and  highways  there,  and 
upon  the  said  other  days  and  times,  going,  returning,  passing,  re-passing, 
■tiding  and  labouring,  were  greatly  annoyed,  endangered,  and  incommoded,,  to 
the  great  damage  and  common  nuisance  of  all  the  liege  subjects  of  our  said  lady 
tlie  Queen,  going,  retwrning,  passing,  re-passing,  riding  and  laboiiring  in, 
through,  and  along  the  said  several  streets  and  highways,  and  of  the  said  liege 
subjects  of  our  said  lady  the  Queen  occupying,  using,  residing,  and  living  in 
their  said  duyelling-houses,  shops,  residences,  ami  piremises ;  to  the  evil  example 
of  all  others,  and  against  the  peace  of  our  said  lady  the  Queen,  her  croum  and 
dignity.  And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present,  Second  count 
that  the  said  A.  C,  J.  D.,  and  T.  A.,  on  the  day  of  in  the 

year  of  our  Lord,  aiid  on  other  days  and  times  between  that  day  and  the  day  of 
taking  this  inquisition,  at  the  parish  aforesaid,  in  the  county  aforesaid,  near 
unto  divers  public  streets  being  tlie  Queen''s  common  highways,  and  also  near 
unto  the  dwelling-houses,  shops,  residences,  and  premises  of  divers  liege  subjects 
of  our  said  lady  tlie  Queen  there  situate  and,  being,  unlawfully  and,  injuriously 
did  cause,  and  procure,  and  suffer,  and  permit,  divers  idle  and  disorderly  and, 
other  persons  to  collect,  meet,  congregate,  and  assemble  together  in  one  of  the  said 
public  streets  and  highways,   called  ,  and  there  to  7'emain  together  in 

crowds  and  assemblages,  so  that  by  reason  of  the  said  several  premises  not  only 
the  said  street  and  highu-ay  called  ,  and  other  the  streets  and  h  ighways 

there,  then  and  on  the  said  sevc7'al  other  days  and  times,  for  and  during  all  the 
time  aforesaid,  on  each  of  the  said  days  and  times,  were  greatly  obstructed,  so 
tliat  tlie  liege  subjects  of  our  said  lady  the  Queen  could  not  then,  ami  on  the  said 
other  days  ami  times,  go,  return,  pass,  re-pass,  ride,  and  labour  in,  through, 
and  along  the  said  last-mentioned  street  and  highways,  as  they  ought,  and  were 
wont  and  acciistomed  to  do,  but  also  the  said  subjects  of  our  said  lady  the  Queen 
dwelling,  occupying,  using,  residing,  and  living  in  their  said  dwelling-houses, 
shops,  residences,  and  premises,  then  and  on  tlie  said  several  other  days  aiid 
times,  for  and  during  all  the  time  aforesaid,  on  each  of  the  said  days  and 
times,  were  greatly  annoyed,  disturbed,  and  incommoded  in  the  use,  oecupiation, 
and  enjoyment  of  their  said  dwelling-houses,  shops,  residences,  and  premises, 
and  greatly  obstructed,  internqyied,  and  injured  in  the  exercise  of  tlieir  respective 
lawful  professions,  trades,  businesses,  and  transactions  therein,  to  tlie  great 
damage  and  common  nuisance  of  alt  the  liege  subjects  of  our  said  lady  the 
Queen  going,  returning,  passing,  re-passing,  riding  and  labouring  in,  through, 
and  along  tlie  said  several  street  and  highways,  and  of  the  liege  subjects  of  our 
said  lady  the  Queen,  occupying,  using,  residing,  and  living  in  their  said  dwel- 
ling-houses, shops,  residences,  and  premises ;  to  tlie  evil  example  of  all  others, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  And  the  Tliird  count. 
jurors  aforesaid,  upon  their  oath  afm-esaid,  further  present,  that  the  said  A.  C, 
J.  D.,  and  T.  A.,  on  the  day  of  ,  in  the  year  aforesaid,  and 

on  divers  other  days  and  times  afterwards  and  before  the  day  of  the  taking  of 
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this  inquisition,  at  the  parish  aforesaid,  in  the  county  aforesaid,  near  unto 
divers  public  streets  and  highways  there,  aiid  also  iiear  to  the  dwellings,  shops, 
residences,  and  premises  of  divers  subjects  of  our  said  lady  tlie  Queen  there 
situate,  unlawfully  and  injuriously  did,  in  a  certain  messuage  and  premises 
there,  Tccep  and  maintain,  and  cav^e,  and  jyrocure,  and  suffer,  and  permit  to  be 
kept  and  maintained,  divers  tame  and  wild  beasts  and  quadrupeds,  birds  and 
animals  ;  and  thereby  divers  jioisome,  qffeiisive,  and  unwholesome  smells,  and: 
stenches  during  the  time  aforesaid,  on  the  said  several  days  and  times  aforesaid, 
were  emitted  and  issued  from  and  out  of  the  said  incssuage  aiid  premises,  and 
from  the  excrement,  dung,  and  filth  made  and  created  by  and  from  tlie  said 
beasts,  quadrupeds,  birds,  and  animals,  so  that  the  air  then  and  tJiere  was  and 
is  greatly  ctrrrupted,  offensive,  uncomfortable,  and  untoholesome,  to  the  great 
damage  and  common  mtisance  of  the  subjects  of  our  said  lady  the  Queen  there 
inhabiting,  being,  and  residing,  and  going,  returning,  and  passing  in,  along, 
and  through  the  said  streets  and  highicays ;  to  the  evil  examjile  of  all  others, 
and  against  the  peace  of  our  said  lady  the  Queen,  her  croimi  and  dignity. 


(54).  Indictment 
for  stopping  up  ;i 
watercourse, 
whereby  tlie  liigh- 
way  is  over- 
flowed (a). 


(55).  [ndictment 
for  obstructing 
the  navigation  of 
a  public  river  [h). 


Tile  jurors  for  our  lady  the  Queen  upon  their  oath  pivsent,  that  A.  0., 
to  icit.  S  the  day  of      .     ,  in  the  year  of  oitr  Lord,  at  the  parish 

of  ,  in  the  county  aforesaid,  a  certain  ancient  xoutereourse,  adjoining  to 

the  Queen's  common  MgMvay,  within  the  said  piarish,  leading  from  \tlie  tmon 
of  ,  in  the  county  aforesaid],  towards  and  unto  ,  with  gravel  ami 

other  materials,  tinlaiofully  and  injurioicsly  did  obstruct  and  stop  up,  and  the 
said  watercourse  so  as  aforesaid  obstructed  and  stopped  upfront  the  said 
day  of  ,  in  the  year  aforesaid,  until  the  day  of  the  taking  of  this  inquisi- 

tion at  the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully  and  injuriously 
hath  continued  and  still  doth  continue,  by  reason  whereof  the  rain  and  waters 
that  u'ere  wont  and  ought  to  flovj  and  pass  through  the  said  watercourse  on  tlie 
same  day  and  year,  and  divers  other  days  and  times  afterwards,  between  that 
day  and  the  day  of  tlie  taking  of  this  inquisition,  did  overflow  and  remain  in 
the  Queen's  common  highway  aforesaid,  and  thereby  the  same  was  and  yet  is 
greatly  hurt  and  spoiled ;  so  that  tlie  liege  subjects  of  our  said  lady  the  Queen 
through  the  same  ivay  with  their  horses,  coaches,  carts,  and  carriages,  tlien  and 
on  the  said  other  days  and  times,  could  not  nor  yet  can  go,  return,  pass,  ride, 
and  labour,  as  tliey  ought  and  were  wont  to  do,  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  our  said  lady  the  Queen  through  the  same 
highway  going,  returning,  passing,  riding,  and  labouring,  and,  against  the  peace 
of  our  said  lady  the  Queen,  her  crown  and  dignity. 


Gloucestershire,  )  Tlie  jurors  for  our  lady  the  Queen  upon  their  oath  present, 
to  icit.  i  tJiat  the  river  Severn,  that  is  to  say,  a  certain  part  of  the  said 
river  lying  and  being  in  the  county  of  Gloucester,  is,  and  from  tlie  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  hath  been  an  ancient  river,  and  the 
Queen's  ancient  and,  common  highway,  for  all  the  liege  subjects  of  our  lady  the 
Queen  and  Iter  predecessors,  loilh  their  ships,  barges,  lighters,  boats,  wlierries, 
and  other  vessels,  to  navigate,  sail,  row,  pass,  re-pass,  and  labour,  at  tlieir  will 
and  2}leasure,  without  any  impediment  or  obstruction  whatsoever.  And  the 
jurors  aforesaid,  upion  tlieir  oath  aforesaid,  do  further  present,  that  J.  S.,  on 
the  third  da,y  of  August,  in  the  year  of  our  Lord,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  unlawfully,  wilfuUy,  and  injuriously  did  [erect,  fix,  put, 
place,  and  set  in  the  said  river,  and  Queen's  ancient  and  common  highway  there, 
near  a  certain  place  called  Guy's  Shard,  a,  certain  snare,  trap,  machine,  and 
engine,  commonly  called  Putts,  fm-  1lie  taking  and  catching  of  fish,  and  com- 
posed of  wood,  wooden  stakes,  and  twigs ;  and  that  he  the  said  J.  S. ,  on  the 
said  third  day  of  August,  in  the  year  last  aforesaid,  and  on  divers  other  days 
and  times  betvjeen  that  day  and  the  day  of  the  taking  this  inquisition,  with  force 
and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in  the  said,  river  and 
Queen's  anient  and  common  higlnmy  there,  the  said  snare,  trap,  machine,  and 


(a)  See  a  similav  form  of  indict- 
ment, C.  0.  C.  306. 

(b)  See  ante,  p.  975.      This  form 


is  taken  from  Aroli.  Crim.  Pleadings 
and  Evid.,  IStli  ed.  777. 
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engine,  called  Putts,  imlawfvMy,  vnlfully,  and  injiiriously  did  continue,  and  32.  Forms, 
still  doth  contimoe,  so  erected,  fixed,  put,  placed,  and  set  in  the  said  river  and  - 
Queen's  ancient  and  common  highway  as  aforesaid] ;  bi/  means  whereof  the 
navigation  and  free  passage  of,  in,  through,  along,  and  upon  the  said  river 
Severn,  and  the  Queen's  ancient  and  common  highway,  on  the  day  and  year 
afm'esaid,  and  on  the  said  other  days  and  times,  hath  been,  and  still  is,  greatly 
straitened,  obstructed,  and  confined,  to  wit,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  so  tliat  tlie  liege  subjects  of  our  said  lady  the  Queen,  na/oiga- 
ting,  sailing,  rowing,  iiassing,  re-passing,  and  labo^iring  with  their  shi'ps,  ■ 
barges,  lighters,  boats,  wherries,  and  other  vessels,  in,  through,  along,  and  upon 
the  said  river,  and  Queen's  ancient  and  common  Jiighivay  there,  on  the  same 
dMy  and  year  aforesaid,  and  011  the  said  other  days  and,  times,  could  not,  nor 
yet  can,  go,  navigate,  sail,  row,  pa^ss,  re-pass,  and  labour  with  their  ships, 
barges,  lighters,  boats,  whsrries,  and  other  vessels,  upon  and  about  their  lawful 
and  necessary  affairs  and  occasions,  in,  through,  along,  and  upon  the  said 
river  and  Queen's  ancient  and  common  highway  there,  in  so  free  and  uninter- 
rupted a  manner  as  of  right  they  ought,  and  before  have  been  used  and  accustomed 
to  do  ;  to  the  great  damcujc  and  common  nuisance  of  all  the  liege  subjects  of  our 
said  lady  the  Queen,  navigatiiig,  sailing,  rowing,  passing,  re-passing,  and 
labouring  with  their  ships,  barges,  lighters,  boats,  wherries,  and  other  vessels, 
in,  through,  along,  and  upon  the  said  river  Severn,  and  Queen's  ancient  and 
common  highway  there,  to  the  great  obstruction  to  the  trade  and  navigation  of  and 
upon  the  said  river,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
and  against  the  peace  of  our  lady  the  Queen,  her  croion  and  dignity. 


)      We,   two  of  her  Majesty's  justices  of  the  peace  for  the  coimty  of(^p-  Certiflcate 

to  wit.  \  ,  acting  in  and  for  the  said  county,  do  hereby  certify  that  we  thatan''indiotecl 

hMve  this  day  viewed  ami  a  certain  part  of  a  common  and  ancient  road  is  in  good 

Queen's  highway  leading  [here  describe  the  road],  iiidicted  at  the  last  repair. 

assizes  [or,  "at  the  last  general  quarter  sessimis  of  the  peace"'\  for  the  said 
county,  aiid  that  the  said  highicay  so  indicted  as  aforesaid  is  no^v  in  good  and 
sufficient  repair,  arid  likely  so  to  continue. 

Given  imder  our  hands  and  seals  this  day  of  , 

J.  P.  (L.S.) 
K.  p.  (L.S.) 
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X  HE  high-ways  of  the  kingdom  are  frequently  by  local  acts  placed 
under  the  juiisdiotion  of  trustees  (a). 

These  highways  are  popularly  called 'tornjji'/ifi  roads  {b),  to  distinguish 
them  from  other  highways.  But  turnpike  roads  are  highwaj's,  and 
the  parishes  in  which  they  are  situate  are  liable  to  be  indicted  for  their 
non-repair.     (See  post,  p.  1068.) 

By  the  simple  system  of  the  common  law,  whenever  a  highway  was 
out  of  repair,  the  inhabitants  of  the  parish  were  bound,  by  actual 
labourithereon,  to  reinstate  it  in  good  order.  Under  the  highway  acts 
a,  ministerial  agent  is  appointed  to  superintend  the  management  of 
highways  ;  actual  labour  is  permitted  to  be  compounded  for  in  money ; 
(but  see  the  present  law,  ante,  p.  1025) ;  and  a  power  is  given  to  raise 
funds  by  assessment  for  effecting  those  repairs,  or  of  other  improve- 
ments to  which  the  common-law  provisions  may  prove  inadequate ; 
whilst  by  the  turnpike  acts  an  additional  body  are  appointed,  who  are 
made,  as  it  were,  the  proprietors  of  the  road,  but  nevertheless  upon 
trust  for  the  public.  They  are  empowered  to  bargain  and  sell,  and  to 
enter  into  stipulations  to  raise  money  by  mortgage,  and,  which  is  the 
most  important  of  their  privileges,  they  are  authorised  to  levy  a  tax, 
the  i-eoeipts  of  which  are  to  be  applied  to  the  repair  and  improvement 
of  the  roads  which  are  placed  under  their  management.  ( Wellbeloved 
on  Highways,  180  ;  and  s&a post.) 

Generally  speaking,  it  is  enacted  by  the  local  acts  that  they  shall 
continue  and  be  in  force  only  for  a  limited  period.  But  an  act  of 
Parliament  is  passed  from  time  to  time  for  the  purpose  of  continuing 
them  for  a  certain  period.  Some  local  acts  are  sometimes  excepted 
from  the  provision  of  these  annual  acts. 

Besides  these  local  acts  there  are  certain  general  acts,  which,  with 
certain  exceptions  which  will  be  hereafter  mentioned,  (see  post,  p. 
1156),  are  applicable  to  all  tm-npike  roads,  [post,  p.  1155).  These 
general  acts  are  treated  of  in  the  following  pages. 

The  powers  (c)  of  the  trustees  of  a  turnpike  road  depend  upon  the 
act  under  which  they  are  appointed,  and  the  above  general  acts. 

(a)  See^osi,  p.  1157.  upon  the  roads,  taking  tolls  from 
(S)  The  ordinary  meaning  of  the  those  who  passed  through  them, 
words  "turnpike  road"  is,  a  road  These  were  violently  opposed  at  first, 
upon  which  a  turnpike  is  lawfully  and  petitions  were  presented  to  Par- 
erected,  and  the  public  are  bound  to  liament  against  them  ;  and  act.s  were 
pay  tolls.  (NoTtlimn  Bridcjc  and  in  consequence  pas.sed  for  their  recu- 
Moads  Company  Y.  Londmi  and  South-  latiou.  This  was  the  origin  of  turn- 
ainpton  Railway  Cmnpany,  6  M.  &  pike  roads.  The  distinctive  mark  of 
W.  428.)  Mpier  Lord  Abinger — "A  a  turnpike  road  is,  the  right  of  turn- 
turnpike  road  is  a  road  across  which  ing  back  any  one  who  refuses  to  pay 
turnpike  gates  are  erected  and  tolls  toll."  {S.  C.  ;  and  see  S.  v.  2'nistees 
taken,  and  such  roads  existed  pre-  of  Great  Dover-street  Mood,  5  Ad.  <fc 
vious  to  the  passing  of  the  13  Geo.  3,  E.  693  ;  3  Imp.  Burn's  Justice,  114  ; 
0.  84,  and  independently  of  that  Wellbeloved  on  Highways,  180 ;  and 
statute  altogether.  A  '  tiirnpike  see  Tlie  Northam  Bridge  and  Roads 
road'  means  a  road  having  toll  gates  Convpany  v.  The  London  and  South- 
or  bars  on  it,  which  were  originally  ampton  Railway  Company,  3  Jurist, 
called  '  turns,'  and  were  first  con-  886,  V.  0.  where  a  road  was  held  not 
struoted  about  the  middle  of  the  last  to  be  a  turnpike  road  within  the 
century.  Certain  individuals,  with  meaning  of  a  local  act), 
a  view  to  the  repair  of  particular  (c)  See  post,  p.  1164,  as  to  the 
roads,'  subscribed  amongst  themselves  powers  of  trustees, 
for  that  purpose,  and  erected  gates 


The  following  arrangement  h.as  been  adopted  ■with,  a  view  of  bringing 
all  the  clauses  in  the  above  general  acts  relating  to  the  same  matter 
together  in  the  same  clause ;  but  as  subjects  of  varied  import  are 
blended  together  in  the  same  clause,  frequent  references  only  have 
been  preferred  to  the  repeated  insertion  of  the  same  clause. 


I.  Statutes  repealed,  p.  1155. 

II.  Provisions  of  certain  Acts  extended  to  all  Local  Turnpike  Acts, 
and  Consolidation  of  General  Turnpike  Acts,  p.  1155. 

III.  Exceptions  from  Operation  of  Acts,  p.  1156. 

rV.  Explanation  of  Words  in  Acts,  p.  1157. 

V.  Trustees,  p.  1157. 

1.  Who  are,  their  Qualifications  and  Oaths,  p.  1158. 

2.  Disqualified  from  acting  lulien  interested,  or  being  Vic- 

tuallers, Lessee  of  Tolls,  cCc,  p.  1160. 

3.  Not  to  hold  Place  of  Profit,  or  he  concerned  in  certain 

Contracts,  p.  1161. 

4.  Property  vested  in,  p.  1163. 

5.  Their  powers  in  general,  p.  1164. 

6.  Their  Meetings ;   when  to  he  held ;  Proceedings  at,  &c, 

p.  1166. 

7.  Their  Books  of  Account,'^.  1168. 

8.  Statement  of  their  Debts  to  he  made  out  and  laid  before 

Secretary  of  State,  &c.,  p.  1170. 

9.  Sinking  fund  to  be  fwmed  for  payment  of  Debt,  p.  1173. 

10.  To  pay  balance  in  hand  on  expiration  of  trust  to  parishes, 

p.  1177. 

11.  Personal  Liability  of  Trustees,  p.  1177. 

12.  Actions  by  and  against,  p.  1180. 

VI.  Officers,  p.  1182. 

1.  In  general.      Their  Appointment,   Removal,  Accounts, 

and  Liabilities,  p.  1182. 

2.  Treasurer  and  Clerk,  p.  1185. 

3.  Surveyor  and  Clark,  p.  1186. 

4.  Collector  and  Beceiver,'^.  \\%1, 

VII.  Making  and  Diverting,  &c.  Boads,  Footpaths,  &c.  p.  1190, 

1.  Poivers  and  Duties  of  Trustees  as  to,  in  general,  p.  1190. 

2.  Purchasing,  &c,.  Lands,  &c.  p.  1194. 

3.  Stopping  up  and  selling  old  Boads,  &c.  p.  1203. 

4.  Agreements  to  subscribe  for,  d-c.  p.  1205. 
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Vni.  Repairs,  &c.  p.  1206. 

1.   Who  liahle  to,  in  general,  p.  1206. 


2.  Hoiv  enforced;   and  herein  as  to  Statute  Duty   being 

abolished,  and  of  the  Application  of  a  Portion  of  the 
Tlightvay  Bate  towards  the  Repairs,  p.  1208. 

3.  Suhscriptions  for,  p.  1211. 

4.  Materials  foi\  p.  1211. 

o.  Mile  Stones,  lOc,  to  he  erected,  p.  1215. 

6.  Watering  Roads,  p.  1216. 

7.  Contracts  for  Repairs, -p.  1216. 

8.  Fines  for  not  repairing,  p.  1218. 


IX.  Tolls,  (fee,  p.  1219. 

1.  General  Power  to  collect,  p.  1219. 

2.  Wliat  Tolls  payable,  p.  1220. 

3.  Tolls  for  Overiveight,  and  Eo:planation  of  Local  Acts  ui 

to  double  Tolls,  p.  1220. 

4.  Tolls  for  narrow  Wheels,  &c.,  p.  1223. 

0.  Exemptions  from  Tolls,  p.  1228. 

6.  Reducing  or  advancing  Tolls,  p.  1241. 

7.  Composition  fm;  p.  1243. 

8.  Toll  Houses,  p.  1243. 

9.  Toll  Gates  and  Lighting,  &c.  p.  1244. 

10.  Tables  of  Tolls  and  TicJcets,  p.  1246. 

11.  Recovery  of  Tolls,  &c.,  and  Penalty  for  Evasion,  p.  1246. 

12.  Letting  to  Farm  Tolls,  and  Duties  and  Potvers  of  Lessee, 

and  Collector,  p.  1248. 

13.  Mm-tgage  of  Tolls,  p.  1253. 

X.  Injuries,  Nuisances,  and  Annoyances,  Remedies  and  Punish- 
ments for,  &c.  p.  1258. 

1.  Ditches,  Drains,  &c.  p.  1258. 

2.  Trees,  Hedges,  d:c.  p.  1260. 

3.  Encroachments  on  roads,  &c.  p.  1261. 

4.  Laying  Rubbish,  &c.  p.  1262. 

5.  Gates,  Windmills,  &c.  p.  1262. 

6.  Dogs,  p,  1263. 

7.  Cattle  tethered  or  straying,  cfcc,  p.  1293. 

8.  Riding  or  driving,  cfcc,  on  Footpaths,  p.  1265. 

9.  Improper    driving    of    Carriages,    &c.,    and    without 

Owner's  Names,  p.  1263. 

10.  Using  Railway  Carts  and  Locomotives  on  Roads,  p.  1267 
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XI. 

XII. 

XIII. 

XIV. 

XV. 

XVI. 

XVII. 

XVIII. 

XIX. 

XX. 

XXI. 


Injuries,  Nuisances,  &c. — continued. 

11.  Tires  of  Wheels,  p.  1273. 

12.  8kidpans  to  le  used,  p.  1273. 

13.  Destroying  Turnpike  Gates,  &c.  p.  1274. 

14.  Other  Injuries  and  Annoyances, 

As  Damaging  Bridges,  Drawing  'Timber,  Injuring 
Roads,  Slaughtering  Cattle,  Oisfrucfing  Passengers, 
Light  in  Blacksmiths'  Shops,  Bonfires,  Baiting  Bulls, 
Playing  Games,  Leaving  Waggons,  &c..  Laying 
Timber,  &c..  Running  Water,  &c.,  Stvine,  iStc, 
Leaving  Block  Stones,  &c.,  Damaging,  &c,.  Lamps, 
Tables  of  Tolls,  Posts,  Fences,  Buildings,  Drains, 
Scrapings  of  Roads,  Sawpits,  &c.,  p.  1274. 

Penalty  for  hindering  Execution  of  Turnpike  Ads,  p.  1277. 

Apprehension  of  transient  Offenders,  p.  1277. 

Trustees  may  direct  Prosecutions,  p.  1278. 

Property,  in  Indictments,  to  be  laid  in  Trustees,  &c.,  ]i.  1278. 

Recovery  and  Application  of  Penalties,  p.  1278. 

Actions,  Limitation  of.  Tender  of  Amends,  and  Costs,  p.  1281. 

Evidence,  Witnesses,  and  Oath's,  p.  1283. 

Forms  of  Proceedings,  p.  1284. 

Appeal  and  Certiorari,  p.  1285. 

Consent  to  Turnpike  Bill  may  be  by  Affidavit,  p.  1287. 

Forms,  see  List  of,  post,  p.  1287,  &c. 


The  foUowing  contains  a  reference  to  the  pages  wherein  the  sections 
of  the  following  statutes  will  be  found  noticed  (a) : — - 


3    Geo.    4,     0.    126, 

7,  1225  ;    §    9,  1226 

§15,  1221  ;    §  16,  1223 


§    1,  1155 

§11,1226;  §12,1220;    §13,1221;    §14,1221 

§19,1222;  §20,1247;    §21,1224;    §22,1224 

§  25,  1224  ;  §  26,  1228  ;    §  27,  1229  ;    §  28,  1230 

§  31,  1220  ;  §  32,  1236  ;    §  33,  1239  ;    §  35,  1223 

§  39,  1246  ;  §  40,  1247  ;   §  41,  1247  ;    §  43,  1241 

§  47,  1255  ;  §  48,  1255  ;    §  49,  1255  ;    §  51,  1188 

§  55;  1248  ;  §  67,  1251  ;    §  58,  1252  ;    §  60,  1163 

§  63,  1159  ;  §  64,  1160  ;   §  65,  1161  ;    §  66,  1160 

§73,1169;  §74,1180;    §75,1182;    §76,1186 

§  84,  1194  ;  §  85,  1195  ;    §  86,  1197  ;    §  87,  1202 

§  97,  1211  ;  §  98,  1213  ;  §  99,  1214  ;  §  100,  1213 
§  101,  1214  ;  §  102,  1214  ;  §  103,  1214  ;  §  106,  1217  ;  §  107,  1217  ;  §  108, 
1217  ;    §  110,  1218  ;    §  111,  1191  ;    §  112,  1192  ;   §  113,  1258  ;  §  114,   1259 


§  23,  1224  ;  §  24,  1225 

§  29,  1230  ;  §  30,  1232 

§  36,  1241  ;  §  38,  1220 

§  44,  1242  ;  §  46,  1245 

§  52,  1188  ;  §  54,  1190 

§  61,  1158  ;  §  62,  1158 

§  69,  1167  ;  §  72,  1168 

§  81,  1253  ;  §  82,  1206 

§88,  1203;  §89,  1024 


§   115,  1259  ;■    §   116,  1260  ; 


§  120,  1216  ; 

§  126,   1273; 

§  133,  1278  ; 

■  §  139,  1248  ; 

§  146,  1284; 

§  151,  1287  ; 


§  121,  1274  ; 
§  127,  1263; 
§  134,  1180; 
§  140,  1277  ; 
§  147,  1282  ; 
§   152,  1287  ; 


§  117,  1261  ; 
§   123,  1264  ; 

§  130,   1265; 

§  136,  1189  ; 

§  141,  1278  ; 

§  148,  1284  ; 

§  153,  1287. 


§  118,  1261 

§  124,  1157  ; 

§  131,   1265; 

§  137,  1281; 

§  143,  1279  ; 

§  149,  1156  ; 


§  119,  1215 
§  125,  1262 
§  132,  1265 
§  138,  1284 
§  144,  1281 
§   150,   1156 


(s)  Sections  34,  59,  70, 105,  109,  128,  are  all  either  actually  or  inferential! y 
repealed,  and  are  therefore  not  printed. 

VOT.      Tr  4    K 


4  Geo.  4,  0.  16,  §  1,  1240  ;  §  2,  1240. 
4  Geo. '.4,  ^.  35,  1166. 

4  Geo.  4,  c.  95,  §  2,  1272 ;  §  5,  1227 ;  §  6,  1227 ;  §  7,  1242 
§  10,  1241 ;  §  13,  1243  ;  §  15,  1267  ;  §  16,  1265  ;  §  17,  1223  ;  §  19,  1226 
§  20,  1242  ;  §  21,  1223  ;  §  23,  1230  ;  §  24, 1236,  n.;  §  26,  1228  ;  §  28,  1246 
§30,1189;  §31,1188;  §32,1159;  §33,1159;  §34,1158;  §35,1160 
§  36,  1160  ;  §  37,  1163  ;  §  39,  1167  ;  §  41,  1168  ;  §  43,  1182  ;  §  44,  1186 
§  45,  1187  ;  §  47,  1183  ;  §  49,  1187  ;  §  50,  1189  ;  §  52,  1251 ;  §  53,  1251 
§  54,  1251  ;  §  55,  1201  ;  §  56,  1215  ;  §  57,  1243  ;  §  58,  1252  ;  §  59,  1252 
§  60,  1255  ;  §  61,  1177  ;  §  63,  1205  ;  §  65,  1192  ;  §  66,  1193  ;  §  67,  1260 
§  68,  1207  ;  §  69,  1278  ;  §  71,  1215  ;  §  72,  1274  ;  §  73,  1266  ;  §  75,  1263 
§76,1263;  §78,1216;  §83,1277;  §87,1285;  §88,1156;  §89,1305 
§  90,  1156  ;  §  91,  1156  ;  §  92,  1156. 

5  Geo.  4,  c.  69,  1158. 

7  Geo.  '4,  c.  64,  §  17,  1176. 

7  &  8  Geo.  4,  c.   24,  §    1,  1161 ;  §   2,  1177  ;  §    3,  1177  ;    §    4,  1185 

§    6,1245;     §    7,1197;  §    9,1199;  §10,1200;  §11,1200;    §12,1200 

§13,1201;    §14,1201;  §15,'1213;  §16,1265;  §17,1207;   §18,1164 
§  19,  1157  ;    §  20,  1156. 

7  &  8  Geo.  4,  c.  30,  §  14,  1272. 

9  Geo.  4,  c.  77,  §  1,  1170 ;  §  2,  1283  ;  §  3,  1171 ;  §  4,  1171  ; 

§  5,  1224  ;  §  6,  1172  ;  §  7,  1172  ;  §  9,  1190  ;  §  10,  1256  ;  §  11,  1164  ; 

§12,1257;  §13,  1257;  §14,  1184;  §15,1183;  §16,1219;  §17,1241;; 

§  18,  1281  ;  §  19,  1156  ;  §  20,  1156. 

1  &  2  ■Will.  4,  o.  25,  §  1,  1234 ;  §  2,  1234 ;  §  3,  1234  ;  §  i,  1234. 

2  &  3  Will.  4,  c.  124,  §  1,  1222  ;  §  2,  1222. 

3  &  4  Will.  4,  ^.  80,  §  1,  1170  ;  §  2,  1167  ;  §  8,  1171  ;  §  4,  1171  ;  §  5, 
1172  ;  §  6,  1172  ;  §  7,  1172  ;  §  8,  1172. 

4&5  Will.  4,  c.  81,  1221. 

5  &  6  Will.  4,  0.  18,  §  1,  1228  ;  §  2,  1228. 

2  &  3  Vict.  c.  46,  1242. 

2  &  3  Vict.  c.  47,  §  10,  1235. 

8  &  4  Vict.  c.  39,  §2,  1166. 
8  &  4  Vict.  c.  51,  1240. 

8  &  4  Vict.  o.  88,  §  1,  1235. 

4  &  5  Vict.  c.  33,  §  1,  1239  ;  §  2,  1239  ;  §  3,  1239. 
4  &  5  Vict.  c.  51,  §  1,  1212  n  (n). 

4  &  5  Vict,  c,  59,  §  1,  1208;  §  2,  1210  ;  §  3,  1211  ;  §  4,  1211. 

12  &  13  Vict.  c.  46,  §  1, 1165  ;  §  2,  1165  ;  §  3,  1165  ;  §  4,  1165  ;  §  5,  1166.- 

12  &  13  Vict.  .-.  87,  §  3,  1173  ;  §  4,  1173  ;  §  5,  1174  ;  §  6,  1174  ;  §  7,  1174. 

13  &  14  Vict.  c.  79,  §  3,  1243 ;  §  4, 1174  ;  §  5, 1175  ;  §  6,  1165  ;  §  7, 1166. 

14  &  15  Vict.  ^.  38,  §  1,  1175  ;  §  2, 1176 ;  §  3,  1176 ;  §  4,  1236. 

16  &  17  Vict.  c.  135,  §  3,  1176  ;"  §  4,  1176  ;  §  5,  1176  ;  §  6,  1237. 

17  &  18  Vict,  c,  58,  §  4, 1176  ;  §  5,  1176. 
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23  &  24  Vict.  c.  73,  §  3,  1175.  2.  Provisions 
n,  n  „^ -^-r.  ,  .»  „  -  ,-.._  of  certain  acts 
U  &  25  Vict.  0.  46,  §  2,  1175.                                                                            Jt,,,^  to  other 

24  &  25  Vict.  c.  70,  §  1,  1208  ;  §  2,  1268  ;  §  3,  1269  ;  §  4,  1269  ;  §  5,  1270  ;         °^^''  '^'''- 
§  6,  1270  ;  §  7,  1270  ;  §  8,  1271 ;   §  9,  1271  ;   §  10,  1271 ;  §  11,  1271  ;  §  12, 

1271 ;  §  13,  1271 ;  §  14,  1272. 

24  &  25  Vict.  0.  126,  §  1,  1235  ;  g  2,  1235  ;  §  3,  1235  ;  §  4,  1235. 

27  &  28  Vict.  c.  75,  1275. 

28  &  29  Vict.  c.  83,  1272. 

29  &  30  Vict.  u.  105,  §  2,  1244. 

30  &  31  Vict.  c.  121,  §  2,  1163  ;    §  3,  1177 ;    §  4,  1267  ;    §  5,  1211 ;    §  6, 
1170. 


I.  Statutes  tepealeti. 

Stat.  3  Geo.  4,  c.  126,  intituled,  "An  Act  to  amend  tte  general 
laws  now  in  being  for  regulating  turnpike  roads,  in  that  part  of  Great 
Britain  called  England,"  sect.  1,  enacts.  That  from  and  after  the 
1st  day  of  January,  1823,  the  following  acts,  viz. 

13  Geo.  3,  c.  84.  16  Geo.  3,  c.  44.  25  Geo.  3,  c.  57. 

14  Geo.  3,  c.  14.  17  Geo.  3,  o.  16.  62  Geo.  3,  u.  145. 
14  Geo.  3,  u.  36.  18  Geo.  3,  u.  28.  53  Geo.  3,  c.  82. 
14  Geo.  3,  c.  57.  18  Geo.  3,  c.  63.  65  Geo.  3,  c.  119. 
14  Geo.  3,  c.  82.  21  Geo.  3,  c.  20.  57  Geo.  3,  c.  37. 
16  Geo.  3,  c.  39. 

shall  be,  and  the  same  are  hereby  repealed ;  and  by  ss.  2  &  3,  nothing 
therein  contained  was  to  be  construed  to  extend  to  the  revival  of  any 
act  thereby  repealed,  nor  to  prevent  the  recovery  of  penalties  incurred 
for  offences  committed  against  the  acts  so  repealed. 


II.  ^tobistons  of  mtatn  acts  wtenlietr  to  all  Eocal  Cutits 
})tlte  acts,  ant>  (ilonsoli^atton  of  (Slfenetal  Curnptfee  ^cts. 

The  3  Geo.  4,  c.  126,  s.  4,  enacts,  that  all  the  enactments,  provi-  s  Goo.  i,  c.  126, 
sions,  matters,  and  things  in  this  act  contained,  shaU  extend,  and  be  extend  to  au  locii 
deemed,  construed,  and  taken  to  extend,  to  all  acts  of  parliament  now  certaiiTcases."' 
in  force,  and  to  all  acts  which  shall  hereafter  be  passed  for  making, 
widening,  turning,  amending,  repairing,  or  maintaining  any  turnpike 
road  or  roads  in  that  part  of  Great  Britain  called  England,  save  and 
except  where  any  other  commencement  is  particularly  directed  by  this 
act,  and  as  to  such  enactments,  provisions,  matters,  and  things  as 
shall  be  expressly  referred  to,  and  varied,  altered,  or  repealed  by  any 
such  act  or  acts  as  shall  be  hereafter  passed  (a). 

Thus,  where  by  a  local  act,  26  Vict.  c.  Hx.  the  word  carta  included     26  Vict.  o.  lis. 
thrashing  machines,  and  by  another  section  a  toll  of  6d.  was  imposed 
upon  every  horse  drawing  any  waggon  or  cart,  and  there  was  no  other 
clause  in  the   act  to   which  the   above  interpretation  of  the  word 


(a)  See  R.  v.  Trustcis  of  Great  Do-  that  these  latter  enactments  were  to 
ver-street  Road,  5  A.  &  E.  693,  where  be  applied  as  far  as  they  could.  (See 
several  of  the  provisions  in  the  local  this  case  more  fnUy  noticed,  |J05<,  title 
act  were  incon,sistent  with  the  enact-  ''Poor;"  and  see  iZirfjfc  v.  Qarlicl-:, 
nients  of  this  act ;   and  it  was  held,      8  Taunt.  424. 
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3.  Exceptions 

from  operation 

of  acts. 


Powers  of  3  Geo.  4, 
c.  126,  to  extend 
to  4  Geo.  4,  c.  95. 


Powers  of  above 
acts  to  extend  to 
7  &  8  Geo.  4,  c.  24. 


Powers  of  above 
acts  to  extend  to 
9  Geo.  4,  c.  77. 


9  Geo.  4.  c.  77,  to 
extend  to  all  local 
acts. 


Acts  not  to  be 
recited  unless  for 
piu^ose  of  beiug 
altered. 


Powers  of  general 
turnpike  acta  ex- 
tended to  certain 
otber  acts. 


"carts"  as  including  thrashing  macliines  could  apply.  The  court  of 
Common  Pleas  held  that  the  local  act  expressly  referred  to  and  varied 
the  provisions  of  the  general  Turnpike  Acts,  3  Geo.  4,  c.  12,  and  made 
thrashing  machines  liable  to  toll.  {Ahlert  v.  Pritcliard,  L.  B.  1  C.  P. 
212.) 

By  4  Geo.  4,  c,  96,  s.  88,  all  the  powers,  authorities,  provisions, 
regulations,  privileges,  penalties,  forfeitures,  clauses,  restrictions, 
matters,  and  things  -whatsoever,  contained  in  the  said  recited  act 
[3  Geo.  4,  0.  126],  so  far  as  the  same  are  not  expressly  altered  or 
repealed  by  this  act,  shall  extend,  and  be  construed  to  extend,  to 
operate  and  be  in  force  -with  respect  to  this  act,  and  shall  be  applied 
and  put  in  execution,  as  fully  and  effectually  to  all  intents  and  pur- 
poses, as  if  the  same  were  repeated  and  re-enacted  in  the  body  of 
this  act,  and  were  made  part  thereof;  and  the  said  recited  act  and 
this  act  shaU,  as  to  all  matters  and  things  whatsoever  (except  as 
aforesaid),  be  considered  as  one  act. 

By  7  &  8  Geo.  4,  c.  24,  s.  20,  all  the  powers,  authorities,  clauses, 
provisions,  penalties,  forfeitures,  matters,  and  things  contained  in  the 
said  acts  of  the  third  and  fourth  years  of  the  reign  of  his  present 
Majesty,  shall,  so. far  as  the  same  are  not  altered  or  varied  by  this 
present  act,  extend,  and  be  construed  to  extend  to  this  act,  and  shall 
be  applied  and  put  in  execution  as  fully  and  effectually,  to  all  intents 
and  purposes,  as  if  the  same  were  repeated  and  re-enacted  in  the  body 
of  this  act,  and  made  part  thereof. 

By  9  Geo.  4,  c.  77,  s.  19,  aU.  the  powers,  authorities,  clauses,  pro- 
visions, penalties,  matters,  and  things  contained  in  the  said  acts  of 
the  third,  fourth,  and  seventh  and  eighth  years  of  the  reign  of  his 
present  Majesty  (save  and  except  such  parts  thereof  respectively  as 
are  varied,  altered,  or  repealed),  shall  extend  and  be  construed  to 
extend  to  this  act ;  and  all  the  powers,  authorities,  clauses,  penalties, 
forfeitures,  matters,  and  things  contained  in  the  said  acts  of  the  third, 
fourth,  and  seventh  and  eighth  years  of  the  reign  of  his  present  Majesty 
(except  such  parts  thereof  respectively  as  are  varied,  altered,  or  re- 
pealed) ;  and  all  the  powers,  authorities,  clauses,  provisions,  penalties, 
matters,  and  things  contained  in  this  act,  shall  extend  and  be  con- 
strued to  extend  to  every  local  turnpike  act,  and  shall  be  applied  and 
put  in  execution  as  fully  and  effectually,  to  all  intents  and  purposes, 
as  if  the  same  were  repeated  and  re-enacted  in  the  body  of  such  local 
turnpike  act,  and  were  made  part  thereof ;  and  that  the  said  recited 
acts  and  this  act  shall  not  be  recited  in  any  such  local  turnpike  act, 
save  and  except  as  to  such  powers,  authorities,  clauses,  provisions, 
penalties,  matters,  and  things  as  shall  be  expressly  referred  to  for  the 
purpose  of  being  varied,  altered,  or  repealed  by  any  such  local  turn- 
pike act. 

See  1  &  2  Will.  4,  c.  25,  s.  3,  post,  p.  1234;  and  4  &  5  Vict.  c.  33, 
s.  2,  post,  p.  1239,  as  to  the  powers  of  the  General  Turnpike  Acts 
being  extended  to  these  acts. 


III.  (i!f=.vcea3tttiiis  ffom  ®pn-atton  of  glds. 

Certain  metropolitan  and  other  turnpike  roads  were  by  the  3  Geo.  4, 
c.  126,  ss.  149  and  150,  exempted  from  the  operation  of  this  act,  and 
other  roads  by  the  4  Geo.  4,  c.  95,  ss.  90,  91,  92,  and  9  Geo.  4,  c.  77, 
s.  20. 


IV.  OKiplatiatton  of  SHortis  in  acts.  ^-  ^''^'^- 

Stat.  3  Geo.  4,  c.  126,  s.  124,  after  reciting  that  douMs  may  arise  s  Geo.  4,  o.  12C. 
as  to  what  is  to  be  deemed  the  road,  or  the  centre  of  the  road,  enacts,  what  shall  be 
that  where,  in  this  or  any  other  act  of  parliament  relating  to  turnpike  ^oadao ^^^ 
roads,  any  matter  or  thing  is  directed  or  forbidden  to  be  done  within 
a  certain  distance  of  the  centre  of  the  road,  that  portion  of  ground 
shall  be  deemed  and  taken  to  be  the  road  which  has  been  maintained 
by  the  trustees  or  commissioners  as  hard  road,  and  repaired  with 
stones,  gravel,   or'  other  materials   used  in  forming  roads,  for   six 
months  immediately  preceding  any  offence  committed  against  such 
regulations ;  and  the  centre  of  the  road  shall  be  the  middle  of  such  what  thd 
hard  road,  where  a  line  being  drawn  along  the  road  or  a  point  marked,  centre  (6). 
an  equal  number  of  feet  of  hard  road,  which  have  been  so  maintained 
and  repaired  as  aforesaid  for  six  months  before,  shall  be  found  on 
each  side  of  such  line  or  mark  :  Provided  alwaiys,  that  nothing  herein  Nt>  encroachment 
contained  shall  authorise  any  person  or  persons  to  inclose  or  make  any  waste'lamfs "lying 
encroachment  on  any  waste  lands  or  grounds  lying  on  the  side  of  any  on  side  of  road, 
turnpike  road,  being  part  of  the  highway,  and  over  which  the  king's 
subjects  have  been  used  and  accustomed  to  pass ;  but  every  person 
who  shall  inclose  such  waste  lands  and  grounds,  or  obstruct  the  right 
of  passage  over  the  same,  shall  continue  and  be  subject  to  the  same 
process  and  penalties  as  if  this  act  had  not  been  made. 

A  day,  for  the  purposes  of  all  local  turnpike  acts,  is  computed  from  What  a  day. 
12  o'clock  at  night  to  12  o'clock  the  next  succeeding  night.     This 
definition  refers  to  the  taking  of  tolls.     (See  the  9  G-eo.  4,  c.  77,  s.  16, 
:fiost,  p.  1219.) 

By  7  &  8  Geo.  4,  c.  24,  s.  19,  the  word  trustees  in  the  said  recited  ?  &  s  Geo. '4,  c.24.- 
aots  [3  Geo.  4,  c.  126 ;  4  Geo.  4,  c.  95],  or  any  of  them,  or  in  this  Trustees, 
act,  shall  be  deemed  and  construed  to  extend  to  all  or  any  of  the 
trustees  or  commissioners  appointed  for  the  execution  of  any  act  or 
acts  for  making,  amending,  repairing,  maintaining,    or  keeping  in 
repair  any  turnpike  road;  and  the  word  person,  in  the  said  recited 
acts,  or  any  of  them,  or  in  this  act,  shall  be  deemed  and  construed  to  Persons, 
extend  to  and  to  include  any  one  or  more  person  or  persons,  and  of 
either  sex ;  and  that  the  word  county,  in  the  said  recited  acts,  or  any 
of  them,  or  in  this  act,  shall  be  deemed  and  construed  to  extend  to  County, 
and  to  include  riding  or  division ;  and  that  the  word  parish,  in  the 
said  recited  acts,  or  any  of  them,  or  in  this  act,  shall  be  deemed  and  Parish, 
construed  to  extend  to  and  to  include  ward,  district,  hamlet,  township, 
or  place. 
See  the  interpretation  clause  of  the  Highway  Act,  ante,  p.  988. 


V.  Ctusteeg. 

And  herein —  Division  of  sub- 

1.  As  to  who  are,  their  Qualification  and  Oaths,  p.  1158.  J°'^*- 

2.  As  to  when  they  are  disqualified  from  acting,  from  Interest,  or 

being  Victuallers  or  Lessees  of  Tolls,  &c.,  p.  1160. 

3.  Of  the  Prohibitions  against  their  holding  Offices  of  Profit,  or  being 

concernedin  certain  Contracts,  p.  1161. 

4.  Of  the  Property  vested  in  them,  p.  1163. 

5.  Of  their  Powers  in  general,  p.  1164. 

6.  Of  whentheir  Meetings  are  to  he  held;  Proceedings  at,  &c.,  p.  1166. 

{a)  The  term  road  means  a  surface  (5)        to  what  shall  be  deemed  the 

over  which  the  public  have  a  right  to  centre  of   a    highway,   see  ante,   p. 

pass.     (iJ.  V.  Commissioners  of  Llan-  1044. 
dilo  District,  2  T.  It.  232.) 


3  Geo.  4,  c.  126. 
Justices  of  peace 
to  be  trustees. 
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5.  Trustees.  Y.  Of  the  Books  of  Account  to  he  hept,  and  what  to  he  entered  therein, 
&c.,  p.  1168. 

8,  Of  their  Annual  Statements  of  DeUs,  &c.,  hdng  made  out,  and 

laid  hefore  Secretary  of  State,  &c.,  p.  1170. 

9.  To  provide  for  payment  of  Debts  hy  Sinking  Fund,  p.  1173. 

10.  To  pay  halance  in  hand  on  expiration  of  trusts  to  Parishes,  p.  1177, 

11.  Of  their  Personal  Liahility,  Tp.  1177. 

12.  Of  Actions  by  and  against  them,  &c.,  p.  1180, 

1.   TeUSTEES,   THEIE  QUAIIEIOATION  AlTD  OATHS. 

The  appointment  of  trustees  is  always  made  according  to  the  local 
turnpike  act.  But  tiey  must  also  be  qualified,  acoordiag  to  the  terms 
contained  in  the  foUowing  general  enactments  : — 

By  3  Geo.  4,  c.  126,  s.  61,  all  his  Majesty's  justices  of  the  peace  for  the 
time  being  acting  for  the  county  or  counties  through  which  any  turnpike 
road  now  does  or  hereafter  shall  pass,  shall  be  added  to  and  joined 
with  the  trustees  or  commissioners  for  making,  repairing,  or  main- 
taining every  such  turnpike  road,  and  shall,  on  qualifying  themselves 
as  hereafter  mentioned,  have  all  the  same  powers  and  authorities, 
to  all  intents  and  purposes,  as  if  the  said  justices  had  severally  been 
named  or  elected  trustees  or  commissioners  in  or  under  any  act  or  acts 
of  parliament  under  which  such  roads  shaU  be  made,  repaired,  or 
maintained. 

By  4  Geo.  4,  c.  95,  s.  34,  nothing  in  the  said  recited  act,  [3  Geo.  4, 
c.  126],  or  in  this  or  any  other  act  contained,  shall  extend  or  be  con- 
strued to  extend  so  as  to  require  any  justice  of  the  peace  acting  for  any 
county  to  take  or  subscribe  any  oath  of  qualification  before  he  shall 
act  as  trustee  in  the  execution  of  any  act  or  acts  for  making,  repairing, 
or  maintaining  any  turnpike  road. 

And  by  5  Geo.  4,  c.  69,  after  reciting  the  titles  of  stats.  3  Geo.  4, 
c.  126,  4  Geo.  4,  o.  95,  and  sect.  61  of  stat.  3  Geo.  4,  c.  126  (p.  1157,) 
and  that  it  is  expedient  that  his  Majesty's  justices  of  the  peace  acting 
for  any  riding,  division,  or  soke,  should  also  be  enabled  to  act  as  trus- 
tees [a)  for  the  repair  of  turnpike  roads,  it  is  enacted,  that  from  and 
after  the  passing  of  this  act,  all  his  Majesty's  justices  of  the  peace  for 
the  time  being,  acting  for  the  county  or  counties,  riding  or  ridings, 
division  or  divisions,  soke  or  sokes,  through  any  part  of  which  any 
turnpike  road  now  does,  or  hereafter  shall  pass,  shall  have  such  and 
the  like  powers  and  authorities  for  the  making  and  repairing  any  such 
turnpike  road,  and  be  subject  to  the  same  rules  and  regulations,  by 
virtue  of  or  under  the  said  recited  acts,  as  any  of  his  Majesty's  justices 
of  the  peace  acting  for  any  county  or  counties  (6). 

By  3  Geo.  4,  c.  126,  s.  62,  no  person  who  shall  hereafter  be  chosen 
or  appointed  a  trustee  or  commissioner,  shall  be  qualified  or  capable  of 
becoming  and  acting  as  a  trustee  or  commissioner  in  the  execution  of 
any  act  of  parliament  for  making,  repairing,  or  maintaining  any  turn- 
pike road,  unless  he  shall  be,  in  his  own  right,  or  in  the  right  of  his 


Oath  of  qualifica- 
tion as  trustees 
not  required  from 


Justices  acting  for 
ridings  or  divi- 
sions, &c.,  througli 
■which  roads  pass, 
shall  have  the  Hke 
powers  for  making 
and  repairing 
turnpike  roads  as 
justices  for  coun- 
ties. 


S  Geo.  4,  0.  126. 
Qualification  of 
trustees  (c). 


(a)  The  word  ' '  trustees  "  compre- 
hends commissioners.  (7  &  8  Geo.  4, 
0.  24,  s.  19,  supra,  p.  1157. 

(6)  The  word  ' '  county  "  includes 
riding  or  division.  (7  &  8  Geo.  4, 
0.  24,  s.  19,  ante,  p.  1157.) 

(c)  If  a  person  is  named  in  a  turn- 
pike act  as  one  of  the  trustees  of  a 
turnpike  road,  and  has  acted  as  such, 
and  been  recognised  as  such  trustee 
by  the  plaintiff,  the  judge,  at  the 
trial  of  a  cause  in  which  the  goodness 


of  his  title  to  act  is  not  the  matter 
directly  in  issue,  will  take  him  to  he 
a  good  trustee,  and  will  not  allow 
evidence  to  he  given  on  the  part  of 
the  plaiutiif,  to  show  that  the  person 
has  not  taken  the  oath  prescribed  to 
he  taken  by  trustees  of  roads  hefore 
they  act  as  such.  {Pritcliard  v. 
Walker,  3  C.  &  P.  212.) 

As  to  the  penalty  for  acting,  not 
being  qualified,  see  post,  p.  1161. 


I^tflttoap,  Euvwj^ikt.  1159 

wife,  in  the  actual  possession  or  receipt  of  the  rents  .and.  profits  of  free-     5  Trustees 
hold  or  copyhold  lands,  tenements,   or  hereditaments,  of  the   clear 


yearly  value  of  lOOZ.  above  reprizes,  or  shall  be  heir  apparent  of  a  ^  ^°°-  *'  *=•  ''^''■ 
person  possessed  of  freehold  or  copyhold  lands,  tenements,  or  here- 
ditaments, of  the  clear  yearly  value  of  2001.  above  reprizes ;  and  unless 
he  shall,  before  he  shall  act  as  such  trustee  or  commissioner,  take  and 
subscribe  the  oath  or  affirmation  following,  before  any  two  or  more 
of  the  trustees  or  commissioners  appointed  or  to  be  appointed  by  or  in 
pursuance  of  such  act,  who  are  hereby  authorised  and  empowered  to 
administer  the  same,  in  the  words  or  to  the  effect  following;  (that  is  to 
say), 

_  The  form  is  omitted  because,  by  the  5  &  6  WUl.  4,  c.  62>  s.  10,  in  a  declaration  sub- 
lieu  of  the  oath  or  affinnation,  a  declaration  to  the  same  effect  is  to  be  stituted  in  Ueu  of 
made.     {See  post,  "  Oaths.")  °^*'^- 

Sect.  63.  Nothing  herein  contained  shall  hinder  or  prevent  any  per-  3  Geo.  4,  0. 126. 
son  from  acting  as  a  trustee  or  commissioner  of  any  turnpike  roads,  peraonai  prop^erty 
any  part  of  which  are  or  shall  be  situate  within  ten  miles  of  the  Eoyal  within  ten  miles 
Exchange  in  London,  who  shall  be  possessed  of  personal  property  to  °^  London, 
the  amount  or  value  of  10,000?.,  after  payment  of  his  debts. 

By  4  Geo.  4,  c.  95,  s.  32,  no  person,  who  shall  after  the  passing  of  *  Geo.  4,  c.  93. 
this  act  be  chosen  or  appointed  a  trustee  or  a  commissioner  by  or  J^orn?^ '°  ^° 
Tinder  any  act  or  acts  for  making  or  maintaining  any  turnpike  road, 
shall  act  as  such  trustee  or  commissioner,  unless  he  shall,  before  he 
shall  act  as  such  (except  in  administering  the  oath   or   affirmation 
hereinafter  mentioned),  take  and  subscribe  before  one  or  more  of  the 
said  trustees  or  commissioners  (who  is  and  are  hereby  empowered  to 
administer   the   same)   the  oath  or  affirmation  following   (that  is  to 
say).  _  [The  form  of  affirmation  is  omitted,  5  &  6  Will.  4,  c,  62,  s.  10, 
substitutes  a  declaration  instead  thereof.]     And  if  any  such  person  Penalty  for  acting 
shall  act  (except  as  aforesaid)  before  he  shall  have  taken  and  subscribed  without  taking 
the  said  oath  or  affirmation,  every  such  person  shall,  for  every  such  °^   ' 
offence,  forfeit  and  pay  the  sum  of  501.  with  full  costs  of  suit,  to  any 
person  or  persons  who  shall  inform  or  sue  for  the  same  in  any  of  his 
Majesty's  courts  of  record  at  Westminster,  by  action  of  debt,  or  on  the 
case,  bm,  suit,  or  information,  wherein  no  essoign,  protection,  or  wager 
of  law,  or  more-  than  one  imparlance  shall  be  aHowed :    Provided 
always,  that  no  act  or  proceeding  touching  the  execution  of  the  said  Proceedings  valid, 
act,  3  Geo.  4,  c.  126,  or  this  act,  or  any  act  for  making  or  maintaining  omitted°to'he 
any  turnpike  road,  which  shall  be  done  or  performed  by  any  such  taken  under 
person  who  shall  have  omitted  or  neglected  to  take  and  subscribe  the  recited  act. 
said  oath  or  affirmation  by  this  act  prescribed,  shall  be  thereby  im- 
peached or  rendered  nugatory ;  but  all  such  proceedings  shall  be  as 
valid  and  effectual  as  if  such  person  had  taken  such  oath  or  affirmation 
previously  to  his  having  acted  as  such  trustee  or  commissioner  as 
aforesaid  (ct). 

Sect.  33.  If  any  person  being  a  Quaker  shall  have  been  or  shall  here-  Quakers  making 
after  be  appointed  or  elected,  by  or  under  any  act  or  acts  of  parlia-  affirmation  may 
ment  lor  making,  repairing,  or  maintaining  any  turnpike  road,  a 
trustee  or  commissioner  of  such  road,  and  shall-  be  in  other  respects 
qualified  according  to  the  pro-visions  of  the  said  recited  act  [3  Geo.  4, 
c.  126],  it  shall  and  may  be  lawful  for  such  person,  on  taking  and  sub- 
scribing the  affirmations  in  the  said  recited  act  and  this  act  contained, 
to  act  as  a  trustee  or  commissioner  in  execution  of  the  act  or  acts  by 
or  under  which  such  person  shall  be  appointed  or  elected,  -without 
being  subject  or  liable  to  any  penalty  or  forfeiture  by  such  act  or  acts 
imposed  for  acting  as  a  trustee  or  commissioner  not  having  taken  and 
subscribed  the  oaths  therein  contained. 

(a)  There  is  a  similar  provision  -where  the  trustee  is  not  qualified.    (3  Geo.  4, 
u.  126,  s.  64,  pout,  p.  1160.) 
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5.  Trustees, 

4  Geo.  4,  c.  95. 
Explaining  trus- 
tees' qualification, 
13  Geo.  3,  u.  S4. 


3  Geo.  4,  c.  12G. 
Appointment  of 
new  trustees  on 
vacancies. 


Sect.  35.  Where  any  person  shall,  previously  to  the  first  day  of 
January,  1823,  have  been  duly  qualified  according  to  the  provisions  of, 
and  taken  the  oath  prescribed  in  that  behalf,  by  13  Geo.  3,  c.  84,  oi 
have  been  duly  qualified  according  to  the  provisions  of,  and  taken  the 
oath  prescribed  by,  any  other  act  or  acts  of  parliament  for  making, 
maintaining,  or  repairing  any  particular  turnpike  road,  previously  to 
the  said  fii'st  day  of  January,  and  shall  have  been  then  acting  as  a 
trustee  or  commissioner  in  the  execution  of  such  act  or  acts,  it  shall 
and  may  be  lawful  for  such  person  to  continue  to  act  as  a  trustee_  or 
commissioner  under  such  act  or  acts,  -without  requalifying,  _  or  taking 
the  oath  prescribed  in  and  by  the  said  recited  act  of  the  third  year  of 
his  present  Majesty's  reign;  and  although  such  person  may  not  be 
possessed  of  freehold  or  copyhold  lands,  tenements,  or  hereditaments, 
or  be  heir  apparent  to  any  person  possessing  the  same,  to  the  amount 
required  by  the  said  recited  act. 

Sect.  36  related  to  a  trustee  losLag  his  qualification  to  become  inca- 
pable of  acting,  though  he  may  have  acted  before  January,  1823. 

By  3  Geo.  4,  c.  126,  s.  66,  when  and  as  often  as  any  of  the  trustees 
or  commissioners,  save  and  except  the  justices  of  the  peace,  appointed 
or  to  be  elected  and  appointed  under  any  act  of  parliaraent  for 
making,  repairing,  or  maintaining  any  turnpike  road,  shall  die,  or  by 
bankruptcy,  insolvency,  or  otherwise,  become  disqualified  to  act,  or, 
by  writing  under  their  hands,  refuse  to  act  in  the  execution  of  such  act, 
it  shall  be  lawful  for  the  surviving  or  remaining  trustees  or  commis- 
sioners, from  time  to  time,  to  elect  and  appoint  one  other  fit  person, 
qualified  as  aforesaid,  to  be  a  trustee  or  commissioner,  in  the  room  of 
every  trustee  or  commissioner  dying  or  becoming  disqualified,  or  re- 
fusing to  act  as  aforesaid;  provided  that  notice  of  the  time  and  place  of 
meeting  of  the  trustees  or  commissioners  for  every  such  election  be 
ing..  given  by  the  clerk  or  clerks  to  such  trustees  or  commissioners,  by 

af&xing  the  same  in  writing  upon  all  the  toll  gates  or  turnpikes  erected 
upon  the  said  road,  for  which  they  shall  act  as  trustees  or  commis- 
sioners, and  by  inserting  such  notice  in  one  or  more  of  the  newspapers 
circulating  in  that  part  of  the  country  where  such  road  shall  pass,  14 
days  at  least  before  every  such  meeting ;  and  every  person  who  shall 
be  elected  and  appointed  a  trustee  or  commissioner  pursuant  to  the 
directions  of  this  act,  shall  and  may  act  with  the  surviving  and  re- 
maining trustees  or  commissioners  in  the  execution  of  such  act,  to  all 
intents  and  purposes,  as  if  he  had  been  therein  named  and  appointed  a 
trustee  or  commissioner. 

2.  Trustees  disqualipied,  where  inxebesteb,  or  being 

ViCTUAlLERS,  &C. 

Trasteos  not  to  By  stat.  3  Geo.  4,  o.  126,  s.  64,  no  person  appointed  or  to  be  ap- 

aot  where  into-      pointed  a  trustee  or  commissioner  in  or  by  virtue  of  any  act  for  repair- 
keeping°a  victual-  ^^S  turnpike  roads,  shall  be  capable  of  acting  as  such  in  the  execution 
ling  hojse,  (fee.       of  any  such  act,  in  any  case  where  he  shall  be  personally  interested, 
(except  as  hereinafter  provided),  nor  during  the  time  he  shall  keep  a 
victualling  house,  or  other  house  of  public  entertainment,  or  who  shall 
seU  wine,  cider,  beer,  ale,  spirituous  or  other  strong  liquors  by  retail. 
Or  lessee  of  tolls,    or  who  shall  be  a  lessee  or  farmer  of  the  tolls  on  any  turnpike  road,  or 
any  part  or  parts  thereof;  and  if  any  person,  not  being  qualified  as 
aforesaid,  or  being  disqualified  by  any  of  the  causes  aforesaid,  or  not 
having  taken  and  subscribed  the  oath  hereinbefore  mentioned,   or, 
beiag  a  Quaker,  not  having  made  and  subscribed  the  affirmation  here- 
inbefore mentioned,  shall  nevertheless  presume  to  act  (o)  as  a  trustee  or 


Notice  to  be  given 
fourteen  days 
before  the  meet- 


(a)  In  a  case  where  one  of  the  com- 
missioners under  a  local  paving  act, 
being  personally  interested  in  the 
construction  of  a  footpath  opposite 


his  own  liousc,  attended  a  meeting 
of  commissioners  and  spoke  upon  the 
question  of  tlie  mode  of  constructing 
such   footpath  ;    it   was   lield,    on   a 


commissioner  in  tie  execution  of  any  such  act,  every  eucli  person     5.  Trustees. 

shall,  for  every  such  offence,  forfeit  and  pay  the  sum  of  501.  to  any 

person  or  persons  who  shall  sue  for  the  same,  to  be  recovered,  -with  full  p'^^uV'.^^^  , 
costs  of  suit,  in  any  of  his  Majesty's  courts  of  record  at  Westminster,  uorbeing'qiuUi-"' 
by  action  of  debt  or  on  the  case,  or  by  bill,  plaint,  suit,  or  information,  fied,  50i. 
wherein  no  essoign,  protection,  wager  of  law,  or  more  than  one  impar- 
lance shall  be  allowed ;  and  the  person  so  sued  or  prosecuted  shall  Person  sued  to 
prove  that  he  is  qualified  and  not  disqualified  as  aforesaid,  or  otherwise  p''°.™  i*'^  qualifi- 
shall  pay  the  said  penalty,  without  any  other  proof  or  evidence  on  the  ''"' '°''' 
part  of  the  prosecutor,  than  that  such  person  had  acted  as  a  trustee  or 
conunissioner  in  the  execution  of  any  act  for  repairing  turnpike  roads : 
Provided  nevertheless,  that  no  act  or  proceeding  touching  the  execu-  Proceedings  not 
tion  of  any  such  act,  which  shall  be  done  or  performed  by  any  such  ^n  account  ofdis- 
unqualifled  or  disqualified  person  previously  to  his  being  convicted  of  qualification, 
the  offence  before  mentioned,  shall  be  thereby  impeached  or  rendered 
nugatory ;  but  all  such  proceedings  shall  be  as  valid  and  effectual  as  if 
such  person  had  been  duly  qualified :   Provided  always,  that  no  mort-  Mortgagees  on  the 
gagee  or  assignee  of  any  mortgage  or  other  security,  or  any  lender  of  |°e'i  ou°tifat'?,™"' 
money  upon  the  credit  of  the  toUs,  or  receiving  interest  thereout  for  count, 
the  same,  shall  on  that  account  only  be  deemed  unqualified  to  act  as  a 
trustee  or  commissioner  in  the  execution  of  any  such  act ;  and  any 
trustees  or  commissioners  appointed  or  to  be  appointed  under  any  such 
act,  who  are  or  shall  be  in  the  commission  of  the  peace,  may  act  as 
such  justices  of  the  peace  in  the  execution  of  any  such  act,  notwith- 
standing their  being  such  trustees,  or  commissioners,  except  in  such 
cases  only  wherein  they  shall  be  personally  interested  otherwise  than 
as  a  trustee,  commissioner,  mortgagee,  assignee,  lender  of  money,  or 
holder  of  any  security  on  the  credit  of  the  tolls  granted  by  any  such 
act. 

By  7  &  8  Geo.  4,  c.  24,  s.  1,  reciting  the  titles  of  3  Geo.  4,  c.  126,  7&  s  Geo  4, c.  24. 
and  4  Geo.  4,  c.  95;  and  that  such  acts  require  to  be  further  ex-  2™?! to bodil^' 
plained  and  amended ;  it  is  enacted.  That  no  trustee  of  any  turnpike  qualified  as  inte- 
road  shall  be  deemed  or  taken  to  be  personally  interested,  by  reason  of  f'^^'ed  persons. 
his  having  acted  as  a  trustee  in  ordering  the  making,  altering,  or 
diverting  any  turnpike  road  over  or  contiguous  to  any  lands,  tene- 
ments, or  hereditaments  in  his  possession  or  occupancy,  or  by  reason 
of  his  having  received  any  sum  or  sums  of  money  out  of  the  tolls  of 
•any  such  road  as  or  by  way  of  purchase-money,  damages,  rent,  recom- 
pense, or  satisfaction  agreed  upon  or  awarded  to  such  trustee  for  any 
lands,  tenements,  or  hereditaments,  or  any  timber  or  wood,  or  mate- 
rials purchased  or  taken  for  the  purpose  of  making,   diverting  or 
altering,    or  for  the  use  of   the  road  for  which  he   shall  act  as    a 
trustee,  or  for  a  repository  for  materials  to  be  used  thereon,  or  for  the 
damage  done  to  any  inclosed  or  private  lands  or  grounds  of  any  such 
trustee,  in  taking  materials  therefrom,  or  in  carrying  or  conveying 
them  over  the  same. 

3.  Tettstees  not  to  hold  Place  op  Peofit,  or  be  conceened 
in  ceetain  contbacts. 

By  3  Geo.  4,  c.  126,  s.  65,  no  trustee  or  commissioner  of  any  turn-  "        *' "'  ^"''' 
pike  road  shall,  from  and  after  this  act  shall  be  in  force,  enjoy  any 
office  or  place  of  profit  (a)  under  any  act  of  parliament  in  execution  of 

motion  for  a  new  trial,  that  this  was  made  any  profit  of  it  himself,  is  liable 

evidence  to  go  to  the  jury  of  aii  act-  to  the  penalty,  if  the  office  yielded  a 

ing  as  a  commissioner,  so  as  to  subject  profit.    (De  Lane  v.  Hillcoat,  9  B.d;  C. 

him  to  the  penalty.     (Oharlesworth  310.)  Et per  Bayley,  i . — "Theques- 

y.  Evdgard,  1  C.  M.  (&  R.  498.)  tion  in  this  case  is  not  whether  the 

(a)   A  trustee,  who  accepted  the  defendant  himself  made  a  profit  of  the 

office  of  treasurer,  hut  allowed  another  office  ;  but  whether  the  office  was  one 

person,  to  receive  the  tolls,  and  never  which  enabled  him  to  make  a  profit. 
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5.  Trmtees, 

3  Geo.  4,  c.  126. 
Trustees  not  to 
hold  places  of  pro- 
fit or  be  concerued 
in  contracts  (a), 


or  receive  money 
out  of  tlie  tolls  to 
his  use. 


Penalty  for,  im. 


Contracts  void. 


Acts  previous  to 
conviction  valid. 

Prohibition  not 
applicable  to 
pm-chase-money. 


■wliiGlL  he  shall  have  been  appointed,  or  shall  act  as  trustee  or  commis- 
sioner, or  have  any  share  or  interest  in,  or  be  in  any  manner  directly 
or  indirectly  concerned  in,  any  contract  or  bargain  for  making  or 
repairing,  or  in  any  way  relating  to  the  road  for  which  he  shall 
act,  or  for  building  or  repairing  any  toll  house,  toll  gate,  or  weighing 
engine  thereon,  or  for  supplying  any  materials  for  the  use  thereof; 
nor  shall  any  such  trustee  or  commissioner  let  out  for  hire  (6)  any 
waggon,  wain,  cart,  or  other  carriage,  or  any  horse,  cattle,  or  team, 
for  the  use  of  any  turnpike  road  for  which  he  shall  act  as  a  trustee  or 
commissioner  (6) ;  nor  by  himself,  or  by  any  other  person  for  or  on 
his  account,  directly  or  indirectly,  receive  any  sum  or  sums  of  money 
to  his  use  or  benefit  out  of  the  tolls  collected  on  the  road  for  which  he 
shall  act,  during  the  time  he  shall  be  acting  as  a  trustee  or  commis- 
sioner of  such  road ;  and  if  any  person,  after  having  been  appointed  or 
elected  a  trustee  or  commissioner  of  any  turnpike  road,  shall,  without 
having  first  duly  resigned  such  office  at  some  meeting  of  the  trustees 
of  the  road  for  which  he  shall  have  been  elected  or  appointed,  hold  any 
such  office  or  place  or  be  concerned  in  any  such  contract  or  bargain, 
or  shall  sell  any  such  tools  or  implements,  or  let  out  for  hire  any 
waggon,  wain,  cart,  or  carriage,  horse,  cattle,  or  team,  or  receive  any 
money  out  of  the  tolls  as  aforesaid,  every  trustee  or  commissioner  so 
oflending  shall,  for  every  such  offence,  forfeit  and  pay  the  sum  of  100?. 
to  any  person  or  persons  who  shall  sue  for  the  same,  and  shall,  from 
and  after  the  conviction  of  any  such  offence,  be  incapable  of  acting  as 
a  trustee  or  commissioner  of  any  turnpike  road ;  and  all  acts,  orders, 
matters,  and  things  made  or  done  as  a  trustee  or  commissioner  by  the 
party  so  convicted,  shall  from,  thenceforth  be  null  and  void,  to  all 
intents  and  purposes,  and  all  and  every  such  contract  and  bargain 
shall  be,  and  the  same  is  hereby  declared  to  be  void,  and  shall  not  be 
enforced  against  or  carried  into  effect  by  the  other  trustees  or  commis- 
sioners entering  into  the  same  :  Provided  always,  that  all  acts,  orders, 
matters,  and  things,  made  or  done  by  such  trustee  or  commissioner 
previously  to  his  being  convicted  of  any  such  offence,  shall  be  good, 
valid,  and  effectual ;  and  further  provided,  that  nothing  in  this  enact- 
ment contained  shall  extend,  or  be  deemed  or  construed  to  extend,  to 
any  trustee  or  commissioner  who  shall  receive  any  sum  or  sums  of 
money  paid  out  of  the  tolls  of  any  turnpike  road,  as  or  by  way  of 
purchase-money,  damages,  rent,  recompense,  or  satisfaction  agreed 
upon  or  awarded  to  such  trustee  or  commissioner,  for  any  lands, 
grounds,  tenements,  or  hereditaments,  purchased  or  taken  for  the 
purpose  of  diverting  or  altering,  or  for  the  use  of  the  turnpike  road 
for  which  he  shall  act  as  a  trustee  or  commissioner,  or  for  a  repository 
for  materials  to  be  used  thereon,  or  for  the  damage  done  to  any  in- 
closed or  private  grounds  of  any  such  trustee  or  commissioner,  in 
taking  materials  therefrom,  or  in  carrying  or  conveying  them  over 
the  same,  or  to  prevent  any  such  trustee  or  commissioner  from  seUing 


Now,  if  tlie  available  balance  in  the 
hands  of  the  clerk  were  such,  that  it 
might  reasonahly  be  expected  that  a 
man  would  make  a  profit  of  it,  it 
must  be  considered  an  olfice  of  profit. " 
Etper  Littledale,  J. — "If  the  average 
balance  was  so  small  that  a  banker 
would  not  allow  interest  for  it,  the 
office  in  that  case  might  not,  perhaps, 
be  considered  an  ofilcc  of  profit ;  but 
if  it  amounted  to  a  sum  for  which  a 
banker  would  allow  interest,  it  nrast 
be  considered  an  office  of  profit. " 

(a)  See  note  a,  p.  1161. 

(b)  Where  Hi  had  contracted  with 


the  trustees  of  a  turnpike  road  to 
make  certain  improvements  on  the 
road,  and  he  agreed  to  perform  the 
same  for  a  specific  sum  ;  one  of  the 
trustees  aftei-wards  agreed  with  A.  to 
let  him  his  horses  and  cart  at  the 
rate  of  5s.  per  day ;  and  he  did  so  let 
them,  and  they  were  used  on  that 
part  of  the  road  which  was  agreed  to 
be  improved  by  A. ;  it  was  held,  that 
the  trustee  was  liable  to  the  penalty 
imposed  by  the  above  section.  (Tow- 
scy  V.  White,  5  B.  &  C.  123.  See 
now  the  4  Geo.  4,  u,  95,  post,  p.  1163.) 
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or  disposing  of,  for  tie  use  of  the  turnpike  road,  any  materials,  or     5,  Tnistees. 

any  timber  grown  or  growing  on  the  land  or  grounds  of  such  trustee 

or  commissioner. 

By  4  Geo.  4,  0.  95,  s.  37,  reciting  that,  in  and  by  the  said  recited  act,  4  Goo.  4,  c.  95. 
[3  Geo.  4,  c.  126],  it  is  amongst  other  things  provided,  that  no  trustee  JS'efi^^ami^ 
or  commissioner  shall  have  any  share  or  interest  in,  or  be  in  any  companies,  iSic, 
manner  directly  or  indirectly  concerned  in  any  contract  or  bargain  for  ■which  shall  con- 
making  or  repairing,  or  in  any  way  relating  to  the  road  for  which  he  Se' of  mXriSs 
shall  act,  or  for  building  or  repairing  any  toll  house  or  toll  gate,  or  for  roads,  not 
weighing  engine  thereon,  or  for  supplying  any  materials  for  the  use  ou^ccount  ofsuoh 
thereof,  nor  shall  let  out  for  hire  any  waggon,  wain,  cart,  or  other  contract. 
carriage,  orany  horse,  cattle,  or  team  (a),  for  the  use  of  any  turnpike 
road  for  which  he  shall  act  as  trustee  or  commissioner,  nor  by  himself, 
or  by  any  other  person  for  or  on  his  account,  directly  or  indirectly, 
receive  any  sum  or  sums  of  money  to  his  use  or  benefit,  out  of  the 
tolls  collected  on  the  road  for  which  he  shall  act,  during  the  time  he 
shall  be  acting  as  a  trustee  or  commissioner  of  such  road  (a) ;  and  in 
and  by  the  said  recited  act  any  trustee  or  commissioner  offending  in 
any  of  the  cases  aforesaid  is  thereby  made  liable  to  pay  the  penalty  of 
1001.,  it  is  enacted,  that  no  person  or  persons,  being  a  trustee  or  com- 
missioner, or  trustees  or  commissioners  of  any  turnpike  road,  shall  be 
liable  to  and  forfeit  the  said  penalty  of  100?.,  or  any  other  penalty  or 
forfeiture,  for  or  by  reason  of  his  or  their  being  only  a  proprietor  or 
proprietors,  or  holder  or  holders  of  any  share  or  shares,  in  any  canal 
or  railway  company  which  shall  contract  with  the  trustees  or  commis- 
sioners of  the  road  for  which  such  person  or  persons  shall  act  as  a 
trustee  or  commissioner,  or  trustees  or  commissioners,  for  the  carriage 
or  conveyance  of  any  materials  for  the  repair  of  such  road. 

By  the  same  act,  s.  78,  trustees  may  enter  into  certain  contracts  for  Contracts  for 
amending  roads.     (See  post,  p.  1246.)  amending  roads. 

By  3  Geo.  4,  c.  126,  s.  84,  trustees  may  purchase  lands,  &o.,  for 
making  or  improving  the  roads.     (See  post,  p.  1194.) 

By  s.  100  of  the  same  act,  the  trustees  are  empowered  to  purchase  Contracts  for 
land  for  the  purpose  of  digging  materials  thereon.     (See  post,  p.  1213.)  ™iit«"als. 

30  &  31  Vict.  c.  121,  s.  2.  No  trustee  or  commissioner  of  any  turn-  30  *  31  Vict.  c.  121. 
pike  road  shall  be  liable  to  any  penalty  or  forfeiture  by  reason  of  his  f-^  *°  trustees  of 

¥   '  ■,  T     11         1}         f        "^  •  J.       turnpike  roads 

being  a  proprietor  or  holder  01  a  share  m  any  gas  company  or  water  holding  shares  in 
company  which  contracts  with  the  trustees  or  commissioners  of  such  companies  which 
turnpike  road  for  the  supply  of  gas  or  water  for  the  purposes  of  such  gas^&^f  toVoad??^ 
read,  or  of  the  toll  houses  thereon. 

4.  Peoperty  vested  in  Trustees. 

The  trustees  have  no  interest  in  the  soU  of  the  road ;  (Davison  v.  Trustees  no  inte- 
Oai,  1  East,  69;  B.  v.  Mersey  Navigation,  9  B.  &  O.  95;  Id.  114);  and ''^'* '"  °°''' 
the  express  provisions  of  the  7  &  8  Geo.  4,  c.  24,  s.  18,  (post,  p.  1164), 
mines  are  declared  to  belong  to  the  original  owner  of  the  soil. 

Some  property,  however,  does  vest  in  them ;  thus,  by  3  Geo.  4,  3  Geo.  4,  c.  126. 
c.  126,  s.  60,  it  is  enacted,  that  the  right,  interest,  and  property,  of  ST-SIs','*?, 
and  in  all  the  toll  gates  and  toll  houses,  weighing  machines,  and  other  vested  in  trustees, 
erections  and  buildings,  lamps,  bars,  toll  boards,  direction  boards, 
mile  stones,  posts,  rails,  fences,  and  other  things  which  shaU  have 
been,  or  shall  be  erected  and  provided  ia  pursuance  of  any  act  of 
Parliament  for  making  turnpike  roads,  with  the  several  conveniences 
and  appurtenances  thereunto  respectively  belonging;  and  the  materials 
of  which  the  same  shall  consist,  and  all  materials,  tools,  and  imple- 
ments which  shall  be  provided  for  repairing  the  said  roads,  and  the 
scrapings  of  the  said  roads,  shall  be  vested  in  the  trustees  or  commis-  Scrapings  of  roads, 
sioners  acting  in  pursuance  of  such  act  for  the  time  being,  and  they 

(«,)  See  To^osey  y.  White,  5  B.  *  C.  123  ;  ante,  1162  n.  (b), 
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5.  Trustees. 
3  Geo.  4,  c.  Vlij. 
Actions  may  be 
brought  ill  name 
of  clerk  (a). 


Property  may  be 
described  as  the 
clei-k's. 


Sale  of  toll  houses 
&c. 


Tolls. 


7  &  8  Geo.  4,  c.  24. 
Minerals  under 
road  to  belong  to 
original  propi-ie- 
tors  of  land. 


are  hereby  authorised  and  empowered  to  apply  and  dispose  of  the 
"  same  as  they  shall  think  fit,  and  to  bring  or  cause  to  be  brought,  any 
action  or  actions,  and  to  prefer  and  prosecute,  or  order  and  direct  the 
jjreferring  and  prosecuting  of  any  informations  or  indictments,  against 
any  person  or  persons  who  shall  dig  up,  break,  or  pull  down,  steal, 
take,  or  carry  away,  spoil,  destroy,  injure,  or  damage  any  of  the  toU 
gates,  or  toll  houses,  weighing  machines,  or  other  erections  or  buildings, 
lamps,  bars,  toll  boards,  direction  boards,  mile'  stones,  posts,  rails, 
fences,  and  other  things,  or  any  of  the  conveniences  and  appurtenances 
thereto  belonging,  or  any  of  the  tools,  implements,  or  materials  afore- 
said, or  shall  interrupt  them,  the  said  trustees  or  commissioners,  or 
any  of  their  officers,  in  the  possession  thereof,  in  all  which  proceedings 
it  shall  be  sufficient  to  state  generally  such  articles  to  be  the  property 
of  the  clerk  for  the  time  being  to  thefsaid  trustees  or  commissioners. 

The  57th,  58th,  and  59th  sections  of  the  4  Geo.  4,  c.  95,  relate  to  the 
sale  and  disijosal  of  unnecessary  toll  houses  and  property  vested  in 
trustees,  &c.     See  the  sections,  post,  pp.  1247,  1252. 

By  9  Geo.  4,  c.  77,  s.  16,  the  tolls  to  be  collected  on  any  turnpike 
road  are  to  be  vested  in  the  trustees.     (See  post,  p.  1219.) 

By  7  &  8  Geo.  4,  c.  24,  s.  18,  aU  mines  of  iron,  tin,  lead,  copper, 
coal,  and  other  minerals  whatsoever,  which  shall  be  discovered  or 
found  in  or  under  any  land  to  be  used  for  any  turnpike  road,  shall  be, 
and  they  are  hereby  reserved  to  the  person,  body  politic,  corporate,  or 
collegiate,  who  would  have  been  seised  of,  or  entitled  to  the  same,  in 
case  the  act  for  making  such  road  had  not  been  passed,  with  liberty 
for  him  or  his  agents  or  servants  to  dig  for,  mine,  and  work  the  same 
in  such  manner  as  is  usual  for  carrying  on  works  of  that  kind  in  the 
county,  district,  or  place  where  such  mines  shall  be  found,  in  as  full 
and  as  ample  a  manner  as  if  the  said  land  had  not  been  taken  and 
appropriated  for  the  pui-poses  aforesaid,  so  that  in  the  working  thereof 
no  damage  shall  be  done  to  such  road,  or  any  part  thereof. 

This  provision  is  only  an  affirmance  of  the  common  law ;  the  free- 
hold of  the  I'oad,  (subject  to  the  right  of  way),  and  the  mines  under  it, 
are  vested  in  the  owner  of  the  soil,  who  may  maintain  actions  against 
trespassers,  &c.  (1  Roll.  Ah.  392;  1  Price,  143;  Lofft,  358;  Lade  v. 
Shepherd,  2  Stra.  lOOt;  Cfoodtitle  v.  Allcer,  1  Biurr.  133;  Harrison  y. 
Parker,  6  Hast,  154.) 

See  the  4  Geo.  4,  c.  95,  s.  75,  where  provision  is  made  for  the  pre- 
servation of  the  i-ights  of  pasturage  along  the  sides  of  turnpike  roads, 
post,  p.  1182. 

5.   TstrSTEES'   POWEES  IN  GENEEAL. 

Trustees'  general        To  state  all  the  powers  of  the  trustees  would  be  to  repeat  nearly  all 
poweis.  tlj^e  provisions  of  the  turnpike  acts,  which  will  be  found  dispersed 

throughout  this  title. 

Trustees,  as  we  have  seen,  {ante,  p.  1150,)  are  appointed  under  local 

statutes  which  have  but  a  temporary  existence,  and  an  order,  therefore, 

made  by  them  would,  unless  otherwise  enacted  by  statute,  cease  to  be 

effective  at  the  expiration  of  the  term,  of  the  act ;    but  a  permanent 

9  Geo.  4,0.  rr.        effect  is  given  to  their  acts,  by  9  Geo.  4,  c.  77,  s.  11,  which  enacts, 

Bonds,  contracts,    ^jj^t  aU  conveyances,  bonds,  covenants,  agreements,  contracts,   and 

&c.,  to  remain  in  -,-  j''  j.       j    •    i.     i.  '      o  »  >         "■ 

full  force  notwith-  Securities  made  or  entered  into  by  any  person  or  persons,  to  or  with 
standing  the  re-  the  trustees  for  carrying  any  local  turnpike  act  into  execution,  or  by 
any  other  person  or  persons,  on  behalf  of  the  said  trustees,  according 
to  the  provisions  of  any  such  act,  shall  remain  in  full  force  and  effect, 
notwithstanding  the  expiration  or  repeal  of  such  act,  and  shall  be  and 
continue  available  in  all  courts,  and  before  all  judges  and  justices 


Rights  of  pastur- 
age. 


peal  of  any  act. 


(a)  As  to  this  provision,  see  further  3  Geo.  4,  c.  126,  s.  74,  post,  p.  1180, 
and  cases  there  collected. 


having  jurisdiction,  as  tte  case  may  require,  until  the  same  are  fully     5.  Trustees. 

satisfied  and  performed,  on  account  and  for  the  benefit  of  the  trust  to  — — ■ 

be  created  by  any  subsequent  act  for  maintaining  the  same  turnpike  ®        *'  "' 
road  or  any  part  thereof. 

By  the  9  Geo.  4,  c.  7Y,  s.  12  {post,  p.  125Y),  the  trustees  under  any 
local  act  may  receive  in  and  cancel  mortgages  granted  under  the  trusts 
of  a  former  act,  &c. 

By  12  &  13  Vict.  c.  46,  s.  1,  it  is  enacted,  that  where  the  general  12  &  13  viot.  a.  46. 
annual  meetings  of  the  trustees  of  two  or  more  turnpike  roads  have  Union  of  tumpiko 
for  three  years  (a)  next  preceding  such  notice  as  next  hereinafter  men-  ^'^^' 
ticned  been  held  at  the  same  place,  or  at  places  distant  not  more  than  i'™tump?ke °™' 
10  miles  from  each  other,  two  or  more  of  the  trustees  of  each  of  such  roads  may  hold 
roads  may  call  a  joint  meeting  of  the  trustees  of  such  several  roads,  at  IndlfdeeiS' 
a  place  to  be  specified  in  the  notice  of  such  meeting,  for  the  purpose  of  expedient  to  two- 
taking  into  consideration  a  proposition  for  the  union  of  the  trusts  of  ti^^s  of  trustees 
such  several  roads,  of  which  meeting  and  of  the  purpose  thereof  21  may™e'\i5ted,  on 
days'  notice  shall  be  given,  in  like  manner  as  notice  of  the  general  assent  being 
annual  meeting  of  the  trustees  of  such  respective  roads  is  by  law  re-  "rS™!^.''"'" 
quired  to  be  given ;  and  if  at  such  meeting  it  shall  appear  to  a  majority, 
being  not  less  than  two-thirds  of  the  trustees  of  each  of  the  trusts  so 
proposed  to  be  united  then  present,  that  such  union  is  expedient,  and 
that  the  same  can  be  efiected  without  injury  to  the  interests  of  any 
of  the  creditors  of  any  of  the  said  trusts,  the  said  trustees  may  resolve 
to  unite  the  sam.e,  and  shall  in  such  case,  within  20  days  after  such 
meeting,  send  notice  of  such  resolution,  together  with  a  report  of  the 
reasons  for  which  the  said  union  is  considered  by  them  expedient,  and 
a  statement  of  the  income  and  expenditure  of  all  the  trusts  proposed  to 
be  so  united,  and  of  the  debts  of  every  such  trust,  to  aU  the  creditors 
of  the  same,  such  notice  and  report  to  be  dehvered  at  the  usual  place 
of  abode  of  every  such  creditor,  or  at  the  bank  or  other  place  where  the 
interest  on  the  debt  due  to  such  creditor  is  usually  paid,  with  instruc- 
tions to  forward  the  same  to  such  creditor ;  and  whenever  the  assent 
in  writing  to  the  proposed  union  of  the  creditors  of  each  of  the  said 
trusts  to  whom  three-fifths  in  amount  of  the  debts  due  from  such  trust 
shall  be  owing,  or  of  persons  legally  qualified  to  assent  in  behalf  of 
such  creditors,  shall  have  been  obtained,  the  union  of  the  said  trusts, 
together  with  the  assents  and  the  reports  and  accounts  on  which  such 
union  is  founded,  shall  be  registered  in  the  office  of  the  clerk  of  the 
peace  in  every  county  through  which  the  roads  of  such  united  trusts 
pass ;  and  from  and  after  the  date  of  such  registration  the  said  trusts 
shall  become  and  continue  one  united  trust,  and  and  all  the  trustees  of 
every  trust  so  united  shall  be  trustees  of  the  said  united  trusts. 

Sect.  2.  That  every  such  trust  shall  be  called  and  known  as  "  The  United  trusts 
United  Trust  of  Eoads,"  and  shall  be  subject  to  all  the  UabUities  tS-'and'^ntm^d 

of  such  trust  so  united,  and  be  entitled  to  all  the  tolls,  profits,  and  to  tolls  of  each 
other  property  of  each  such  trust,  and  all  payments  shall  be  made  from  *rust  so  united, 
the  common  fund  of  the  said  trusts  so  united ;  and  all  the  provisions 
of  the  general  turnpike  acts  shall  be  applicable  to  such  united  trust. 

Sect.  3.  Provided  always,  that  all  special  provisions  in  any  of  the  Special  provisions 
said  acts  as  to  the  amount  of  tolls  or  exemptions,  or  other  arrange-  ™  =^id  ^"'3  to 
ments  respecting  any  particular  portion  of  any  one  of  such  roads,  parti^Xr^road. " 
shall  be  held  to  apply  to  that  road  only,  and  not  to  the  whole  united 
trust. 

Sect.  4.  Provided  also,  that  nothing  in  this  act  contained  shall  '^I°S'°5,*°  ^^°'^^ 
extend  or  be  construed  to  extend  to  affect,  destroy  or  alter  any  right  pfrsons  to  offices 
or  interest  of  any  person  to  or  in  any  office  under  any  turnpike  trust  under  turnpike 
to  which  such  person  may  have  been  lawfully  entitled  before  the  *™^'^- 
passing  of  this  act. 

{a)  This  restriction  of  tliree  j-ears  is  repealed,  13  &  li  Vict.  c.  79,  s.  6. 
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12  &  13  Vict.  c.  46. 
Meetings  of  united 
trusts. 

Extent  of  act. 

13  &  14  Vict.  c.  79. 
For  facilitating 
the  union  of 
divisions  or  dis- 
tricts into  one 
trust. 


Meetings  of  trus- 
tees. 


3  &  4  Vict.  c.  39. 
"Where  sufficient 
number  do  not 
attend  on  day- 
appointed  for  first 
meeting  of  trus- 
tees, what  to  be 
done. 


4  Geo.  4,  c.  35. 
Where  trustees 
cannot  meet  on 
day  appointed  for 
their  first  meet- 
ing, the  day  being 
antecedent  to  the 


Sect.  5.  That  any  trust  so  imited  may  told  its  subsequent  meetings 
at  any  place  at  ■wMoh  any  of  the  said  trusts  might  have  held  its  meet- 
ings prior  to  such  union,  and  that  after  the  expiration  of  3  years  (a) 
may  in  like  manner,  and  under  the  same  conditions,  unite  with  any 
other  trust,  trusts,  or  united  trust  meeting  at  the  same. 

Sect.  6.  That  this  act  shall  not  extend  to  Scotland  or  Ireland.  _ 
And  by  18  &  14  Vict.  c.  79,  s.  7,  it  is  enacted,  that  every  division  or 
district  formed  under  any  act  by  -which  any  turnpike  trust  is  consti- 
tuted shall,  for  the  purposes  of  determining  upon  and  effecting  such 
union  as  aforesaid,  be  entitled  to  act  as  if  it  were  a  separate  trust,  and 
may  as  such,  subject  to  all  the  provisions  of  the  act  to  faciUtatethe 
union  of  turnpike  trusts,  and  in  the  manner  and  under  the  conditions 
therein  provided,  unite  with  any  or  all  of  the  other  divisions  or  dis- 
tricts iu  the  same  trust,  or  with  any  other  trust  or  united  trust ;  and 
if  united  with  any  other  trust  or  united  trust,  the  act  by  which  the 
trust  is  established  to  which  any  such  di-\dsion  or  district  shall  belong, 
save  and  except  such  parts  of  the  same  as  may  require  the  joiut  action 
of  the  division  or  district  separated  with  the  other  divisions  or  districts 
from  which  it  shall  be  separated,  and  save  and  except  such  parts  as 
shall  relate  exclusively  to  such  other  divisions  or  districts,  shall  be  to 
all  intents  and  purposes  the  act  constituting  the  trust  for  the  said 
division  or  district  thus  separated  from  the  other  divisions  or  districts 
formed  under  the  same  act. 

6.  Meetings  op  Tettstees,  when  to  be  held.    Peoceedings 

AT,  &o. 

By  the  3  &  4  Vict.  c.  39,  it  is  enacted  that  where  a  sufficient  number 
of  the  trustees  or  commissioners  of  any  turnpike  road  shall  not  meet  on 
the  day  appointed  by  any  such  act  or  acts  respectively  for  their  first 
meeting,  or  shall  not  meet  on  the  day  appointed  by  adjournment  for 
their  meeting,  or  for  want  of  a  proper  adjournment,  by  which  means, 
or  by  some  or  one  of  them,  the  intent  of  the  said  act  or  acts  may  be 
frustrated,  in  aU  or  either  of  the  said  cases  it  shall  be  lawful  for  so 
many  of  the  said  trustees  or  commissioners  as  shall  meet,  or  the  major 
part  of  them,  or  in  case  no  such  trustee  or  commissioner  shall  be  pre- 
sent, for  their  clerk  or  clerks,  or  ia  case  of  the  death,  resignation, 
absence,  incapacity,  neglect,  or  refusal  of  such  clerk  or  clerks,  for  any 
five  or  more  of  such  trustees  or  commissioners  to  cause  notice  in 
writing  to  be  affixed  on  all  the  turnpike  gates  which  shall  be  then 
erected  on  the  said  respective  roads,  or  if  no  turnpike  gate  shall  then 
be  erected,  to  cause  the  like  notice^to  be  affixed  in  the  most  conspicuous 
place  in  one  of  the  principal  towns  or  places  nearest  to  wMch  the 
roads  directed  to  be  repaired  do  lie,  and  also  in  some  public  newspaper 
circulated  in  the  county  in  which  the  road  shall  be  situate,  at  least  10 
days  before  the  intended  meeting,  appointing  such  trustees  or  com- 
missioners to  meet  at  the  place  where  the  preceding  meeting  was 
appointed  to  have  been  held,  or  at  the  place  directed  for  the  first  meeting 
of  such  trustees  or  commissioners,  if  no  such  preceding  meeting  shall 
have  been  held ;  and  the  said  trustees  or  commissioners,  when  met  in 
pursuance  of  such  notice,  shall  and  may  and  they  are  hereby  required 
to  proceed  and  carry  such  act  or  acts  into  execution  in  the  same  and 
in  as  amjile  and  full  a  manner  to  all  intents  and  purposes  as  they 
might  or  could  have  done  if  no  such  neglect  had  happened. 

Stat.  4  Geo.  4,  c.  35,  enacts,  that  in  all  cases  where  the  trustees  or 
commissioners  appointed  by  any  act  or  acts  of  parliament  have  not 
been  or  shall  not  be  able  to  meet  on  the  day  appointed  for  their  first 
meeting  by  any  such  act  or  acts,  by  reason  that  the  day  appointed  for 
such  meeting  has  been  or  shall  he  antecedent  to  the  passing  of  such 


(n)  Tills  restriction  of  three  years  is  repealed,  13  &  14  Viet.  c.  79,  s.  6. 
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act  or  acts,  it  shall  and  may  be  lawful  for  3  or  more  of  the  said  trus-     5.  Trustees. 
tees  or  commissioners  appointed  to  execute  such,  act  or  acts  to  meet  at  - 


the  place  appointed  by  such  act  or  acts  for  the  first  meeting  of  such  *  '^^°-  *>  "■  ^^■ 
trustees  or  commissioners,  on  the  14th  day  after  the  passing  of  such  ^ny  th?e°/o?su^h 
act  or  acts,  or  of  this  act;  and  every  such  meeting  shall  be  as  good,  trustees  may 
valid,  and  effectual  as  if  such  trustees  or  commissioners  had  met  in  f'^^*/'^  ^°^n 
pursuance  of  the  act  or  acts  of  parliament  which  they  are  appointed  p^aing  of  a^t. 
to  carry  into  execution. 

By  3  Geo.  4,  c.  126,  s.  69,  all  trustees  and  commissioners  of  every  s  Geo.  4,  0. 126. 
turnpike  road  or  roads  shall,  and  they  are  hereby  required  to  hold  a  ^™I^  ™o'^^ 
general  meeting  of  the  trust  for  which  they  shall  respectively  act,  on  heid.™^^ 
a  day  to  be  by  them,  or  any  3  or  more  of  them,  appointed,  in  the 
months  of  AprU,  September,  or  October  [altered  by  3  &  4  Wni.  4, 
c.  80,  s.  2,  to  on  or  before  25th  March,  infra]  ;  of  which  meeting  21 
days'  notice  shall  be  given,  by  inserting  the  same  in  some  newspaper 
or  newspapers  usually  circulating  in  the  county  or  counties  in  which 
the  road  or  roads,  in  respect  whereof  such  meeting  shall  be  held,  lie 
or  are  situated,  which  said  meeting  shall  be  called  or  known  as  The 
General  Annual  Meeting  of  the  Trustees  or  Commissioners ;  and  at 
such  meeting  the  trustees  or  commissioners  assembled,  shall  elect  a 
chairman  for  the  purpose*  thereof,  and  shall  also  audit  their  accounts, 
and  report  the  state  of  the  road  or  roads  under  their  care  and  super- 
intendence. 

By  3  &  4  Will.  4,  c.  80,  s.  2,  from  and  after  the  expiration  of  the  3  &  4  WiU.  4,  c.  so. 
present  year,  the  trustees  and  commissioners  of  every  turnpike  road 
shall  hold  their  general  annual  meeting  on  or  before  the  25th  day  of 
Marohin  every  future  year,  and  not  at  any  other  time,  any  thing  in 
the  said  recited  acts,  or  in  either  of  them,  to  the  contrary  notwith- 
standing. 

By  4  Geo.  4,  c.  95,  s.  39,  the  trustees  or  commissioners  for  executing  4  Geo.  4,  c.  93. 
any  act  for  making  or  maintaining  any  turnpike  roads  shall  and  may  P??*'*'^  J?"'' 
from  time  to  time  meet  at  such  time  and  place  on  or  near  their  re-  whenthey'tlink 
spective  roads  as  to  them  shall  seem  convenient,  and  may  adjourn  proper, 
themselves  to  meet  at  any  place  or  places,  and  at  such  time  or  times  and  may  adjourn 
as  the  said  trustees  or  commissioners,  or  the  major  part  of  them  pre-  *'*^  ^*'^^' 
sent  at  any  meeting,  shall  appoint ;  and  at  all  their  several  meetings 
the  trustees  or  commissioners  shall  pay  and  defray  their  own  expenses.  Expenses  of  such 
except  any  sum  not  exceeding  10  shillings  per  diem  for  the  use  of  the  ^^^  "'^^' 
room  wherein  they  shall  meet ;  and  all  orders  and  determinations  of  '-'™^''^  ^*- 
the  trustees  or  commissioners  in  the  execution  of  any  such  act  shall 
be  made  at  meetings  to  be  held  in  pursuance  thereof,  or  of  the  said 
recited  act  [3  Geo.  4,  c.  126]  and  this  act,  and  not  otherwise  (except 
in  the  cases  otherwise  particularly  provided  for  by  the  said  recited  act 
or  any  such  act  for  making  or  repairing  turnpike  roads) ;  and  that  no 
order  or  determination  shall  be  made  unless  the  major  part  of  the 
trustees  or  commissioners  present  shall  concur  therein ;  and  that  all 
acts,   orders,  and  proceedings  relating  to  any  such  act,  or  the  said 
recited  act  and  this  act,  which  are  directed  to  be  had,  made,  done,  or 
exercised  by  or  before  the  said  trustees  or  commissioners,  and  all  the 
powers  and  authorities  vested  in  them  generally,  shall  and  may  be 
had,  made,  done,  and  exercised  by  the  major  part  of  the  trustees  or 
commissioners  who  shall  be  present  at  the  respective  meetings  to  be 
held  by  virtue  of  any  such  act  or  this  act,  the  whole  number  present  not 
being  less  than  3  ;  (except  in  such  cases  where  any  other  number  is  by 
any  local  act,  or  the  said  recited  act,  or  this  act,  named  for  any  parti- 
cular or  special  purpose) ;  and  that  all  acts,  orders,   or  proceedings 
had,  made,  or  done,  by  or  before  such  3  trustees  or  commissioners, 
shall  have  the  same  force  and  effect,  and  be  binding  and  conclusive  on 
all  persons,  and  to  all  intents  and  purposes  whatsoever,  as  fully  and 
effectually  as  if  the  same  were  had,  made,  done,  or  executed  by  or  be- 
fore all  the  said  trustees  or  commissioners ;  and  that  a  chairman  shall  Chairman. 
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and  may  in  the  first  place  be  appointed  at  every  meeting  to  be  held  by 
virtue  and  for  tlie  pui'poses  of  any  such  local  act,  or  the  said  recited 
act,  and  this  act,  who  in  case  of  an  equal  number  of  votes  (including 
the  chairman's  vote)  shall  have  the  casting  or  decisive  vote ;  and  that 
no  order  or  determination  at  any  meeting  of  the  said  trustees  or  cora^- 
missioners,  once  made,  agreed  upon,  or  entered  into,  ehaU  be  revoked 
or  altered  at  any  subsequent  meeting,  unless  notice  of  the  intention  to 
make  such  revocation  or  alteration  shall  have  been  given  by  3  or  more 
trustees  or  commissioners,  by  writing  under  their  hands,  to  the  clerk 
to  the  said  trustees  or  commissioners,  at  a  previous  meeting  holden 
for  the  same  road,  and  entered  in  the  book  of  proceedings  of  such 
meeting,  and  unless  notice  signed  by  any  2  or  more  trustees  or  com- 
missioners shall  have  been  aflBxed  on  all  the  ttimpike  gates  then 
erected  upon  such  road,  21  days  at  least  before  such  meeting,  nor 
unless  such  revocation  or  alteration  shall  be  agreed  to  be  made  by  a 
greater  number  of  trustees  or  commissioners  than  concurred  in  the 
making  of  any  such  order  or  determination:  Provided  always,  that 
nothing  herein  contained,  prohibiting  or  restraining  trustees  from  ex- 
pending more  than  10s.  per  diem  for  the  use  of  the  room  wherein  they 
shall  meet,  shall  extend  to  the  trustees  or  commissioners  of  any  road 
within  5  miles  of  the  Eoyal  Exchange  in  London ;  but  such  last-men- 
tioned trustees  or  commissioners  may  expend  any  sum  not  exceeding 
20s.  for  the  use  of  such  room. 

See^osi,  p.  1183,  as  to  this  section  being  taken  in  conjunction  with 
sect.  43  of  the  above  act. 

Sect.  41.  If  at  any  time  it  shaU  be  thought  necessary,  for  the  better 
execution  of  any  act  of  parliament  for  making  or  maintaining  any 
turnpike  road,  that  the  trustees  or  commissioners  of  such  road  should 
meet  before  the  time  to  which  any  meeting  may  be  adjourned,  it  shall 
and  may  be  lawful  for  any  2  or  more  of  such  trustees  or  commis- 
sioners (or  for  the  clerk  to  the  said  trustees  or  commissioners,  by  an 
order  in  writing,  signed  by  one  or  more  of  them)  to  give  notice  of  such 
earlier  meeting  by  advertisement  in  some  newspaper  circulated  in  the 
neighbourhood  of  such  road,  and  aflSxed  on  all  the  turnpike  gates  then 
standing  on  such  road ;  in  which  notice  shall  be  expressed  the  time, 
place,  and  purpose  of  such  earlier  meeting ;  (such  time  not  being  less 
than  14  days  after  publication  of  the  said  notice) ;  and  all  the  orders  and 
determinations  of  the  trustees  or  commissioners,  at  all  such  meetings, 
shall  be  as  valid  as  if  the  same  had  been  done  at  any  other  meeting  of 
trustees  or  commissioners  held  by  virtue  of  the  said  recited  act  or  this 
act,  or  the  act  under  and  by  virtue  of  which  they  shall  act  as  trustees 
or  commissioners  :  Provided  always,  that  no  other  business  than  what 
shall  be  specified  in  such  notice  shall  be  transacted  at  any  such 
meeting. 

See  infra,  as  to  the  proceedings  of  the  trustees  or  commissioners, 
together  with  their  names,  being  entered  in  a  book  to  be  kept  for  that 
purpose. 

See,  also,  as  to  statements  of  debts,  &c.  being  laid  before  annual 
meetings,  and  as  to  clerks  to  trustees  preparing  estimates  for  annual 
meetings,  ^osf,  p.  1171,  &c. 

7.  Books  of  Accottitt  to  be  kept,  what  to  be  exteeed 
therein,  and  audit. 

3  Geo.  4,  0. 128.  By  3  Geo.  4,  c.  126,  s.  72,  all  orders  and  proceedings  of  the  trustees 
OTterTd  in^bo'ota°  °^  Commissioners  of  every  turnpike  road,  together  with  the  names  of 
which  shall  bo  '  the  trustees  or  commissioners  present  at  every  meeting,  shall  be  en- 
open  for  ihspeo-  tered  in  a  book  or  books  to  be  kept  by  the  clerk  to  the  said  trustees  or 
*'""•  commissioners  for  that  purpose,  and  be  signed  by  the  chairman  of  (a) 

(ffl)  See  Southavuitmi  Bock  Oom2}miy  the  directors  under  a  dock  act  were 
V.  Sicliards,  1  Scott's  N.  It.  219,  where      required  to  keep  a  regular  mimite  and 


tte  meeting  or  meetings  at  wlxicli  such  orders  or  proceedings  shall  be      6.  Trustees. 

from  time  to  time  made  or  had ;  and  that  such  book  or  books  shall  be  ~ [ 

open  at  all  seasonable  times  to  the  inspection  of  any  of  the  trustees  or  '  *'  "'  ^^' 
commissioners,  without  fee  or  reward ;  and  such  orders  and  proceed- 
ings so  entered  and  signed  by  the  chairman  of  (a)  such  meeting  or 
meetings  as  aforesaid,  shall  be  deemed  and  taken  to  be  original  orders 
and  proceedings ;  which  said  book  or  books,  as  well  as  the  book  or 
books  in  which  the  oath  or  affirmation  directed  to  be  taken  by  the  said 
trustees  or  commissioners  shall  be  entered,  and  also  the  book  or  books 
directed  to  be  kept  for  registering  mortgages  and  assignments,  and  all 
entries  in  such  books  respectively,  shall  and  may  be  read  in  evi- 
dence (6)  in  all  courts  whatsoever,  in  all  cases  of  appeal,  and  in  all 
prosecutions,  suits,  and  actions  whatsoever.     [See  post,  1283.) 

Sect.  73.  The  trustees  and  commissioners  of  every  turnpike  road  to  be  kept,  and  to 
shall,  and  they  are  hereby  required  from  time  to  time,  and  at  all  'be  op™  *"  inspec- 
times,  to  order  and  direct  a  book  or  books  to  be  provided  and  kept  by  and  creators  (c). 
their  clerk  for  the  time  being ;  in  which  book  or  books  such  clerk 
shall  enter,  or  cause  to  be  entered,  true  and  regular  accounts  of  all 
sums  of  money  received,  paid,  laid  out,  and  expended,  for  or  on  ac- 
count of  the  road  for  which  such  clerk  shall  act,  and  of  the  several 
articles,  matters,  and  things  for  which  such  sums  of  money  shall  have 
been  disbursed,  laid  out,  and  paid ;  and  such  book  or  books  shall,  at 
all  seasonable- times,  be  open  to  the  inspection  of  the  said  trustees  or 
commissioners,  or  any  creditor  or  creditors  on  the  tolls  collected  and 
taken  on  the  road  to  which  such  books  relate,  without  fee  or  reward ; 
and  the  said  trustees,  or  commissioners  and  creditors,  or  any  of  them, 
shall  or  may  take  copies  of  or  extracts  from  the  said  book  or  books  or 
any  part  or  parts  thereof,  without  paying  anything  for  the  same  ;  and 
the  said  book  or  books  shall  be  produced  by  the  said  clerk  at  all 
meetings  of  the  said  trustees  or  commissioners :  and  in  case  any  clerk  ^°g^gfiispe"'ion 
shall  refuse  to  permit,  or  shall  not  permit  any  of  the  said  trustees  or 
commissioners,  or  any  such  creditor,  to  inspect  any  such  book  or 
books,  or  to  take  such  copies  or  extracts  as  aforesaid,  or  in  case  such 
clerk  shall  refuse  or  neglect  to  produce  such  book  or  books,  at  any 
meeting  of  the  said  trustees  or  commissioners,  such  clerk  shall  forfeit 
and  pay  any  sum  of  money  not  exceeding  51.,.  to  be  levied  and  applied 
in  the  same  manner  as  other  penalties  are  hereby  directed  to  be  levied 
and  applied  (by  sect.  14:1,  post,  p.  12'78). 

See  also  the  provisions  of  the  9  Geo.  4,  c.  77,  s.  2,  as  to  the  entries 
being  open  to  inspection,  and  the  penalty  for  not  granting  it ;  as  also 
to  such  entries  being  evidence,  post,  p.  1283. 

A  local  turnpike  act  directed  that  the  trustees  should  keep  books  in 
which  they  should  enter  their  accounts,  and  also  their  orders  and 
proceedings ;  and  that  all  persons  should  have  access  to  such  entries. 
By  a  subsequent  local  act  it  was  directed  that  the  trustees  should  keep 
a  book  in  which  they  should  enter  their  accounts,  which  book  should 
be  open  to  the  inspection  of  the  trustees  or  of  any  creditor  on  the  tolls. 
The  General  Turnpike  Act,  3  Geo.  4,  c.  126,  s.  73,  re-enacted  the 


entry  of  the  orders  and  proceedings  (a)  See  note  {a)  p.  1168. 

at  every  meeting  of  the  directors,  (6)  These   words    seem    to    make 

which  was  to  be  signed  by  the  chair-  such  hooks  evidence  of    everything 

man  at  each  respective  meeting  ;  and  upon  the  face  of  them.     (See  Shef- 

it  was  held,  that  a  signature  by  the  field    and    Manchester   Ey.    Co.    v. 

chairman  at  a  subsequent  meeting  at  Woodcock,  1  M.&W.  51  i. 

which   the    minutes  of  the    former  (c)  And  see  30  &  31  Viet.  c.  121, 

meeting  were   read    over   and    con-  s.  4  {fast,  p.  1267),  as  to  inspection 

iirmed  was  a  sufficient    compliance  by  ratepayers. 

with  the  act. 
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3  Geo.  i,  a.  128. 


latter  provision  as  to  all  turnpike  road  acooimts ;  and  sect.  72  directs 
that  all  trustees  of  turnpike  roads  should  keep  a  book  of  their  orders 
and  proceedings,  which  should  be  open  to  the  inspection  of  any  of  the 
trustees,  and  should  be  read  as  evidence  in  courts  as  there  directed. 
That  act  also  provides,  that  the  enactments  therein  contained  shall  ex- 
tend to  all  other  turnpike  acts,  except  where  by  that  act  it  is  otherwise 
ordered : — ^Held,  that  these  clauses  of  the  general  and  of  the  second 
local  act  superseded  the  provisions  of  the  original  act,  and  Umited  the 
power  of  inspection  at  first  given  to  the  whole  public,  confining  it  to 
trustees,  and  to  trustees  and  creditors  in  the  respective  cases  of  orders 
and  accounts.  {R.  v.  Trustees  of  North  Leaoh  amd  WHmey  Boads,  5  B. 
&  Ad.  978.) 

To  ground  an  application  for  a  mandamus  to  inspect  books,  qusere, 
whether  it  is  sufficient  to  show  that  the  party  entitled  to  inspect  de- 
manded liberty  to  do  so,  that  his  claim  was  disputed,  but  inspection 
oifered  him  as  a  favour,  and  that  he  refused  to  accept  it  otherwise  than 
as  a  right.     {Per  Denman,   0.  J.,  8.  O.) 

It  may  be  useful  to  state  the  following  case  here : — By  statute  incor- 
porating a  canal  company,  the  aflairs  of  the  company  were  to  be  ma- 
naged by  a  committee,  who  were  authorised  to  appoint  a  clerk  for 
better  carrying  into  execution  the  purposes  of  the  act.  The  committee 
were  required  to  enter  in  books  an  account  of  their  disbursements, 
receipts,  and  transactions,  and  the  books  were  to  be  open  at  all  season- 
able times  to  the  inspection  of  the  proprietors.  A  proprietor  applied 
to  the  clerk  for  an  inspection  of  the  books  which  were  under  his 
charge.  The  clerk  said  he  would  refer  the  demand  to  the  committee. 
The  proprietor  attended  the  committee,  and  there  repeated  his  request ; 
and  the  chairman  said  they  would  take  time  to  consider  it.  Ten  days 
afterwards  the  proprietor  applied  again  to  the  clerk,  who  refused  the 
inspection.  On  motion  for  a  mandamus  to  the  company  to  allow  in- 
spection of  the  books : — Held,  that  there  had  been  no  sufficient  refusal 
by  the  committee  to  warrant  the  application  : — Semble,  that  a  party 
applying  for  a  mandamus  to  give  inspection  of  such  documents,  ought 
to  show  that  when  he  demanded  the  inspection,  he  stated  the  object 
for  which  he  wanted  it.      {B.  v.  Wilts  and  Berks  Canal  Company,  3  A. 

30  &  31  Vict.  c.  121,  s.  6.  Where  at  any  general  annual  meeting  of 
the  trustees  of  a  turnpike  road  3  or  more  trustees  shall  state  in 
writing  their  desire  that  there'should  be  an  audit  other  than  the  audit 
by  the  trustees  themselves  of  the  accounts  of  such  trust,  the  clerk  of 
such  trust  shall  apply  to  the  principal  secretary  of  state  for  the  home 
department  for  an  audit  of  the  accounts  of  that  year,  and  the  secre- 
tary of  state  for  the  home  department  shall  direct  an  audit  accord- 
ingly, and  shall  make  such  regulations  for  holding  such  audit  as  shall 
seem  to  him  desirable :  Provided  always,  that  the  expenses  of  or 
incident  to  such  audit  shall  be  deemed  expenses  incurred  by  the 
trustees  of  the  turnpike  road. 

8.  AmnjAi  Statement  of  Debts,  &c.  to  be  made  ottt,  aotj  to 

BE  TEAIfSMITTED  TO  THE  SeCEBTAET  OF  StATE,  &C. 

3  &  4  WUl.  4, 0. 80.      By  3  &  4  WiU.  4,  o.  80,  intituled,  "  An  Act  requiring  the  annual 

rf°debts  md™-°*  statements  of  trustees  or  commissioners  of  turnpike  roads  to  be  trans- 

counta  to  Seore-     mitted  to.  the  Secretary  of  State,  and  afterwards  laid  before  Parlia-> 

tary  of  State.         ment,"  after  reciting  3  Geo.  4,  c.  126,  by  which  it  was  enacted,  that 

all  trustees  and  commissioners  of  every  turnpike  road  or  roads  should 

hold  a  general  meeting  of  the  trust  for  which  they  should  respectively 

act  on  a  day  to  be  appointed  in  the  months  of  April,  September,  or 

October  in  every  year,  which  said  meeting  should  be  called  or  knovm 

as  "  the  general  annual  meeting  of  the  trustees  or  commissioners," 

and  at  such  meeting  the  trustees  or  commissioners  assembled  should 

elect  a  chairman  for  the  purposes  thereof,  and  should  also  audit  the 


SO&SlVict.  0.121. 
Provision  for 
audit  of  aocounta 
in  cases  herein 
named. 
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seyeral  accounts  of  tte  said  trusts,  and  report  the  state  of  tlie  roads     fi.  Trustees. 
under  tteir,  care  and  superintendence,  and  as  soon  as  sucli  accounts 


should  be  allowed  and  signed,  the  clerk  to  the  trustees  or  commis-  3  &  4  w.  4,  c.  80. 
sioners  holding  such  meeting  should  forthwith  make  out  a  statement 
of  the  debts,   revenues,   and  expenditure  reoeiTed  or  incurred  on 
account  of  the  trust  for  ■which  the  meeting  should  be  held,  in  the 
form  contained  in  the  schedule  annexed  to  the  said  act,  which  said 
statement  should  be  submitted  to  the  trustees  or  commissioners  as- 
sembled at  such  meeting,  and  when  approved  by  the  majority  of 
them  should  be  signed  by  the  chairman  of  the  said  meeting,  and 
should  within  30  days  thereafter  be  transmitted  to  the  clerk  of  the 
peace  of  the  county  in  which  the  road  or  the  major  part  thereof  to 
which  the  said  statement  related  should    he;    and  it  was.  further 
enacted,  that  on  such  statement  being  received  by  the  said  clerk  of 
the  peace  he  should  produce  the  same  to  the  justices  assembled  at  the 
quarter  sessions  to  be  held  next  after  the  receipt  thereof,  and  that 
such  statement  should  also  be  registered  and  kept  amongst  the  records 
of  the  quarter  sessions  of  the  county  for  which  such  clerk  of  the  peace 
should  act ;  and  reciting  4  Geo.  4,  c.  95,  s.  42,  by  which  it  was 
enacted,  that  where  by  any  act  of  Parliament  a  general  annual  meet- 
ing of  the  trustees  acting  in  execution  of  such  act  should  be  appointed 
to  be  held  at  any  other  time  of  the  year  than  in  the  said  months  of 
April,  September,  or  October,  and  the  said  trustees  should  have  held 
such  meetings  imder  the  authority  of  such  act,  it  should  be  lawful 
for  such  trustees  to  continue  to  hold  the  said  general  annual  meetings 
at  the  time  mentioned  and  directed  in  the  act  by  virtue  of  which  they 
should  be  appointed,  instead  of  in  the  said  months  of  April,  Sep- 
tember, or  October,  anything  in  the  first  said  recited  act  contained  to 
the  contrary  notwithstanding :  and  whereas  it  is  expedient  that  such 
annual  statements  should  be  transmitted  to  one  of  his  Majesty's  prin- 
cipal secretaries  of  state,  for  the  purpose  of  being  revised,  and  after- 
wards laid  before  both  Houses  of  Parliament  _;  and  for  the  sake  of  one 
uniform  system  it  is  also  expedient  that  provisions  should  be  made  in 
respect  to  the  time  for  holding  such  general  annual  meetings  :  it  is  Clerk  of  trustees 
enacted,  that  the  several  and  respective  clerks  of  the  said  trustees  or  *f  ^ii  p™t  amuaf 
commissioners  holding  such  annual  meetings  respectively  as  afore-  statements  of 
said,  shall  within  30  days  from  the  passing  of  this  act  transmit  to  one  ^^*^'  *"•>  V?,?^T 
of  his  Majesty's  principal  secretaries  of  state  for  the  time  being,  secretary  "of  state 
copies  of  all  such  annual  statements  so  already  sent  by  them  respec-  mtimi  a  certain 
tively  to  the  clerks  of  the  peace  as  aforesaid,  and  shall  also  transmit  to  *''°^- 
one  of  his  Maj  esty '  s  principal  secretaries  of  state  for  the  time  being  copies 
of  all  such  general  annual  statements  for  any  future  year  or  years  so 
directed  to  be  transmitted  to  the  clerks  of  the  peace  as  aforesaid,  with- 
in 30  days  after  the  same  shall  have  been  so  approved  and  signed  as 
aforesaid ;  and  if  any  such  clerk  to  the  said  trustees  or  commissioners 
shall  refuse  or  neglect  to  transmit  such  copies  of  such  annual  state- 
ments within  the  time  hereinbefore  prescribed  for  that  purpose,  then 
and  in  every  such  case  every  such  clerk  so  offending  shall  for  every 
such  offence  forfeit  any  sum  not  exceeding  101.  nor  less  than  51.  at  the 
discretion  of  any  justice  or  justices  of  the  peace  before  whom  com- 
plaint of  such  offence  shall  be  made. 

Sect.  3.  The  annual  statement  of  the  debts,  revenues,  and  expendi-  fiegulating  time 
ture  of  every,  turnpike  trust  so  as  aforesaid  required  by  the  said  3  'nnuS^^al °"^*  t 
Geo,  4,  and  also  by  this  act,  to  be  made  out  by  the  clerk  and  sux-  of  debts,  &c. 
veyor  to  the  trustees  or  commissioner's  holding  such  general  annual 
meeting,  and  submitted  to  the  trustees  or  commissioners  then  assem- 
bled, shall  be  made  out  of  the  debts,  revenues,  and  expenditures  re- 
ceived or  incurred  on  account  of  the  trust  for  which  the  meeting  shall 
be  held  between  the  1st  day  of.  January  and  the  Slst.day.of  December - 
of  the  year  preceding  the  year  in  which  such  meeting  shall  be  so  held, 
and  according  to  such  schedule. 

4  F-2 
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5.  Trustees:         Sect.  4.  The  several  and  respective  clerks  to  the  said  trustees  or 
■  commissioners  shall  cause  to  be  prepared  and  laid  before  such  general 


z&  i  w.  4,  c.  80.     ajiji^al  meetings  of  the  trustees  and  commissioners  respectively,  esti- 
eswtes  fo?C^   mates,  made  out  in  the  form  contained  in  the  schedule  (B)  (a)  to  this 
nual  meetinga.       act  annexed,  of  the  probable  expenditure  of  their  respective  trusts 
for  the  current  year,  from  the  1st  day  of  January  preceding  such 
meeting  to  the  31st  day  of  December  following;  and  if  any  such 
clerk  shall  refuse  or  neglect  to  prepare  and  lay  before  such  general 
annual  meeting  such  estimate   as   aforesaid,   every    such    clerk   so 
offending  shall  for  every   such   offence    forfeit    any  sum   not   ex- 
ceeding  lOZ.  nor  less  than  51.,  at  the  discretion  of   any  justice  or 
justices  of  the  peace  before  whom  complaint  of  such  offence  shall 
be  made. 
Secretary  of  State      Sect.  5.  Such  secretary  of  state  for  the  time  being  shall  yearly  and 
rf  aimual^tate-'^  every  year  cause  such  annual  statements  so  transmitted  to  him  to  be 
ments  to  be  laid     revised  and  abstracted,  and  shall  cause  such  abstracts  to  be  laid  before 
before  parliament,  i,oth  Houses  of  Parliament,  together  with  any  observations  he  ma,y 
think  proper  to  make  with  respect  to  the  state,  condition,  and  repair 
of  the  roads  or  any  of  them,  or  with  respect  to  the  debts,  revenues, 
expenditure,  and  management  of  any  of  such  turnpike  trusts, 
and  forthat  pur-        Sect.  6.  To  enable  such  secretary  of  state  for  the  time  being  to  elu- 
any  o*lerk™sur-"     cidate  such  annual  statements,  and  to  make  such  abstract,  and  pre- 
Teyors,  &o'.,  be-      pare  such  report  and  observations  for  both  Houses  of  Parliament,  it 
fore  him,  and  in-    ghall  be  lawful  for  such  secretary  of  state  for  the  time  being  to  inquire 
roads  and  method  i^t°  the  state  of  the  several  turnpike  trusts  whose  annual  statements 
of  maintaining      shall  be  SO  as  aforesaid  transmitted,  and  ascertain  the  amount  of  the 
them.  annual  income  and  expenditure  of  such  several  trusts,  and  also  to 

inquire  into  the  method  in  which  the  roads  under  the  charge  of  such 
trusts  are  maintained  and  repaired ;  and  for  the  purposes  aforesaid  it 
shall  be  lawful  for  such  secretary  of  state  for  the  time  being  to 
summon  before  him  any  surveyors,  treasurers,  clerks,  or  other 
officers  employed  by  the  trustees  or  commissioners  in  respect  of  the 
said  roads ;  and  the  said  surveyors,  treasurers,  clerks,  and  other 
officers  shall,  if  required,  produce  all  books  of  account,  plans,  maps, 
papers,  documents,  and  writings  in  their  possession  respectively,  and 
shall  permit  any  person  appointed  by  such  secretary  of  state  for  the 
time  being  to  inspect,  examine,  and  take  copies  or  extracts  from  the 
same  or  any  or  either  of  them ;  and  if  any  such  surveyor,  treasurer, 
clerk,  or  other  officer  shall  refuse  or  neglect  to  attend  any  such 
summons,  or  refuse  or  neglect  to  give  a  full  and  satisfactory  answer 
to  any  question  which  he  shall  be  by  such  secretary  of  state  for  the  time 
being  required  to  answer,  or  shaU.  refuse  or  neglect  to  produce  any 
book  of  account,  plan,  map,  paper,  document,  or  writing  in  his  pos- 
session relating  to  the  road  as  to  which  he  shall  be  employed,  every 
person  so  offending  shall  for  every  such  offence  forfeit  any  sum  not 
exceeding  20?.  nor  less  than  51.,  at  the  discretion  of  any  justice  or 
justices  of  the  peace  before  whom  complaint  of  such  offence  shall  be 
made. 
STrnd^coiSfor  ^®°*-  '^'  "^^6^  ^^^  so  soon  as  the  trustees  of  any  turnpike  road 
resolutions  of  shall  have  entered  into  a  resolution  to  apply  to  Parliament  for  the 
trustees  as  to  con-  continuation  of  the  term  and  powers  of  the  act  under  which  such 
aUon  of  "turnpike"  turnpike  road  is  regulated,  or  for  the  alteration  or  enlargement  of  any 
acts,  Ac,  to  secre-  of  those  powers,  or  for  an  increase  of  the  tolls  to  be  levied  on  such 
tary  of  state.  turnpike  road,  the  clerk  of  the  said  trustees  is  hereby  required  imme- 
diately to  transmit  a  copy  of  such  resolution  to  one  of  his  Majesty's 
principal  secretaries  of  state  for  the  time  being,  together  with  a  copy 
of  any  special  clauses  which  the  trustees  may  wish  to  be  inserted  in 


(a)  See  form,  No.  66,  post. 
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-any  new  act  respecting  such  turnpike  road,  and  also  a  statement  of     6.  Trustees. 
the  increased  tolls  intended  to  be  levied  thereon 


Sect.  8.  The  penalties  hereby  imposed  shall  be  recovered  and  ap-  ■      if    v°   j.  " 
pHed in  the  same  manner  as  penalties  imposed  by  the  3  Geo.  4,  c.  126,  borecoveredT  " 
and  the  several  clauses  and  provisions  therein  contained  respecting 
the  recovery  and  application  of  penalties  shall  be  in  force  for  that  pur- 
pose as  if  the  same  were  herein  specially  re-enacted  and  contained. 
{See post, -p.  1278.) 

9.    SeSTKING  FUITD  TO  BE  PROVIDED  POR  PAYMENT  OF  DeBTS. 

By  12  &  13  Vict.  c.  87,  s.  3,  it  is  enacted  that  in  every  case  in  which  i?  &,13  Vict.  o.  87. 
the  trustees  or  commissioners  of  any  turnpike  road  shall  hereafter  1™^™™™*^  *°' 
borrow,  charge,  or  secure  any  sum  or  sums  of  money  on  the  credit  of  money  hereafter 
the  tolls  arismg  on  such  road,  such  trustees  or  commissioners  shall,  borrowed  (o). 
out  of  the  tolls  of  such  road,  and  in  priority  to  all  other  payments 
thereout,  except  the  interest  on  any  such  monies  as  aforesaid,  and  on 
any  other  monies  remaining  owing  on  the  security  of  the  said  tolls,  set 
apart  a  sum  of  51.  per  centum  per  annum  on  the  amount  of  money  so 
borrowed,  charged,  or  secured ;  and  when  and  so  often  as  the  sums  so  when  fund 
set  apart  as  aforesaid  shall  amount  to  the  sum  of  200?.,  the  trustees  or  amounts  to  200!,, 
commissioners  of  the  road  out  of  the  tolls  of  which  such  sum  has  to  re^ce  debt.° 
arisen  shall,  at  any  general  annual  or  other  meeting  of  such  trustees 
or  commissioners,  apply  such  sum  in  the  payment  of  a  proportionate 
part  of  the  monies  borrowed,  charged,  or  secured  as  aforesaid,  and  then 
remaining  unpaid,  to  the  creditors  on  the  tolls  of  such  road,  and  shall, 
28  days  at  least  before  such  general  annual  or  other  meeting,  cause 
notice  to  be  given  of  such  meeting,  and  of  the  purposes  thereof,  so  far 
as  the  same  relate  to  the  application  of  the  said  sum,  in  some  news- 
paper usually  circulated  in  the  county  or  counties  in  which  such 
road  is  situate  ;  and  at  such  meeting  such  trustees  or  commissioners 
shall  apply  such  sum,  or  a  portion  thereof,  (as  the  case  may  require,) 
in  or  towards  the  discharge  of  monies  owing  on  the  security  of  the  tolls 
of  such  road,  to  the  creditor  who  shall,  by  proposal  in  writing  trans- 
mitted to  the  clerk  of  such  trustees  or  commissioners  before  such 
m.eeting,  have  offered  to  accept  the  lowest  composition  in  respect  of 
such  monies,  and  shall  apply  the  surplus  (if  any)  of  such  sum.,  after 
payment  to  such  creditor  as  aforesaid,  or  a  portion  of  such  sum,  (as 
the  case  may  require,)  in  or  towards  the  discharge  of  monies  owing 
on  the  security  of  the  said  tolls,  to  the  creditor  who  by  proposal  as 
aforesaid  shall  have  offered  to  accept  the  next  lowest  composition  in 
i-espect  of  such  monies,  and  so  in  like  manner  until  the  sum  shall  be 
exhausted;  and  if  two  or  more  creditors  by  proposals  as  aforesaid 
shall  have  offered  to  accept  an  equal  rate  of  composition,  it  shall  be 
lawful  for  such  trustees  or  commissioners  to  determine  by  lot  the 
preference  between  or  amongst  such  creditors,  or  to  pay  such  compo- 
sition rateably  between  or  amongst  such  creditors,  as  such  trustees  or 
commissioners  think  fit;  and  if  there  be  no  such  proposal  as  aforesaid, 
or  there  be  any  surplus  of  the  sum  after  applying  the  same,  so  far  as 
may  be  necessary,  in  or  towards  the  discharge  of  the  monies  to  which 
such  proposals  as  aforesaid  relate,  such  trustees  or  commissioners  may 
apply  the  said  sum  rateably  amongst  the  creditors,  or  may  pay  the 
same  to  such  of  them  as  may  be  determined  by  lot,  as  such  trustees  or 
commissioners  think  fit. 

Sect.  4.  That  it  shaUbe  lawful  for  a  mortgagee  in  possession  of  any  Mortgagee  in  pos 
toU  gate  or  b.ar  set  up  or  erected  on  any  turnpike  road  to  let  to  farm  ?''^'°''  ""^^  ^^' 
the  tolls  of  such  gate  or  bar,  in  like  manner  as  the  trustees  or  com- 
missioners of  any  turnpike  road  may  let  to  farm  the  tolls  of  the  gates 
on  such  road,  and  for  that  purpose  to  exercise  all  the  like  powers 
as  such  trustees  or  commissioners  might  exercise  for  a  like  pur- 
pose ;  and  all  contracts  and  agreements  to  be  made  or  entered  into 
for  the  farming  or  letting  the  tolls  of  such  road,  signed  by  such 
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Clerk  to  trustees, 
&c.,  to  transmit 
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3  Geo.  4,  c.  126. 
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As  to  extension 
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12  &  13  Vict. 
c.  87,  for  forming 
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contracted  before 
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act. 


mortgagee,  shall  be  as  good,  valid,  and  effectual  as  a  contract  or 
agreement  for  farming  or  letting  tie  tolls  of  any  turnpike  road 
signed  by  the  trustees  or  commissioners  of  sucb.  road  or  two  or  more 
of  tbem. 

Sect.  5  recites  3  &  4  Will.  4,  c.  80,  and  enacts,  that  where  in  any 
year  the  trustees  or  commissioners  of  any  turnpike  road  shall  not  hold 
their  general  annual  meeting  on  or  before  the  25th  day  of  March, 
accorduig  to  the  directions  of  the  said  act,  the  clerk  to  such  trustees  or 
commissioners  shall  make  out  such  statement  of  the  debts,  revenues, 
and  expenditure  of  the  trust  as  should  have  been  submitted  to  the 
trustees  or  commissioners  at  such  general  annual  meeting  in  case  the 
same  had  been  holden,  and  transmit  a  copy  thereof  to  one  of  her 
Majesty's  principal  secretaries  of  state,  on  or  before  the  24th  day  of 
April  in  such  year ;  and,  save  as  hereinafter  provided,  every  such  clerk 
who  shall  neglect  to  make  out  such  annual  statement,  or  to  transmit 
a  copy  thereof,  within  the  time  hereinbefore  prescribed  for  that  pur- 
pose, shall  for  every  such  offence  forfeit  any  sum  not  exceeding  lOZ, 
nor  less  than  5?. ,  at  the  discretion  of  any  justice  or  justices  of  the  peace 
before  whom  complaiat  of  such  offence  shall  be  made  :  provided  always, 
that  it  shall  not  be  requisite  for  such  clerk  to  make  out  such  state- 
ment or  transmit  such  copy  as  aforesaid  for  or  in  respect  of  any  period 
during  which  the  tolls  of  such  road  are  received  by  any  mortgagee, 
agent,  or  person  other  than  such  trustees  or  commissioners  or  their 
lessees  or  farmers. 

Sect.  6.  That  every  mortgagee,  agent,  or  other  person  in  possession 
of  any  toll  gate  or  bar  set  up  or  erected  on  any  turnpike  road  shall, 
on  or  before  the  25th  day  of  March  in  every  year,  make,  and  transmit 
to  one  of  her  Majesty's  principal  secretaries  of  state,  an  annual  state- 
ment of  the  revenue  of  such  road  received  by  such  mortgagee,  agent, 
or  other  person  during  the  year  ending  the  31st  day  of  December  then 
preceding,  and  of  the  expenditure  or  application  thereof,  in  the  form 
contained  in  the  schedule  (A.)  to  the  said  act  of  the  fourth  year  of 
king  William  the  Fourth  annexed,  {ante,  p.  1170,)  or  as  near  thereto  as 
circumstances  will  admit ;  and  evetj  mortgagee,  agent,  or  other  person 
in  possession  as  aforesaid  who  shall  neglect  to  make  out  and  trans- 
mit such  annual  statement  within  the  time  hereinbefore  prescribed 
for  that  purpose  shall  for  every  such  offence  forfeit  any  sum  not 
exceeding  Wl.  nor  less  than  51.,  at  the  discretion  of  any  justice  or 
justices  of  the  peace  before  whom  complaint  of  such  offence  shall  be 
made. 

Sect.  7.  That  the  penalties  hereby  imposed  shall  be  recovered  and 
applied  in  the  same  manner  as  penalties  imposed  by  3  Geo.  4,  c.  126. 

The  13  &  14  Vict.  c.  79,  s.  4,  reciting  12  &  13  Vict.  c.  87,  s.  3,  enacts, 
that  where  the  trustees  or  commissioners  of  any  turnpike  road  had 
before  the  passing  of  the  said  act  borrowed,  charged  or  secured  any  sum 
or  sums  of  money  on  the  credit  of  the  tolls  arising  on  such  road,  and 
any  such  money  shall  remain  unpaid  and  unsatisfied  at  the  time  of  the 
passing  of  this  act,  such  trustees  or  commissioners  shall,  out  of  the  tolls 
of  such  road,  after  payment  thereout  of  the  interest  on  any  monies  owing 
on  the  security  of  the  said  tolls,  and  such  sums  as  may  be  required  to 
be  set  apart  under  the  said  recited  enactment,  and  all  other  annual 
liabilities  (if  any)  of  their  trust,  and  the  necessary  expenses  of  the 
repairs  of  such  road,  and  of  the  salaries  of  their  ofQoers,  and  all  other 
necessary  expenses  of  their  trust,  set  apart  a  sum  of  bl.  per  centum 
per  annum  on  the  amount  of  principal  money  so  borrowed,  charged  or 
secured  before  the  passing  of  the  said  act,  and  remaining  unpaid  and 
unsatisfied  as  aforesaid,  or  such  lesser  sum  as  may  from  time  to  tiiae 
remain  after  such  payment  as  aforesaid ;  and  when  and  so  often  as  the 
sums  so  set  apart  shall  amount  to  the  sum  of  200Z.  the  trustees  or 
commissioners  of  the  road  out  of  the  tolls  of  which  such  sum  has  arisen 
shall  apply  such  sum  in  or  towards  pa3Tnent  of  the  monies  so  borrowed. 


cnarged  or  secured  as  aforesaid,  and  then  remaining  unpaid,  in  manner     5.  Trustees. 
provided  by  the  said  act  -with  respect  to  the  application  of  money  - 


arising  from  the  Bums  set  apart  as  therein  mentioned,  in  or  towards  ^^  *  •  "■ '' 

the  discharge  of  monies  borrowed,  charged  or  secured,  after  the  pass- 
ing of  such  act :  provided  always,  that  it  shall  be  lawful  for  one  of  her  Secretary  of  state 
Majesty's  principal  secretaries  of  state,  if  upon  the  application  of  the  f  ay  authorise 

+wTcj-««!-.  „«  „  ■*  p  J  -I  11  /I,         ,      T      1      trustees  not  to  set 

Trustees  or  commissioners  ot  any  turnpike  road  he  see  fit  so  to  do,  by  apart  a  sinking 

order  in  writing  under  his  hand,  to  authorise  such  trustees  or  com-  *""<!• 
missioners  not  to  set  apart  any  sum  as  hereinbefore  required,  or  to  set 
apart^  a  less  sum  per  centum  per  annum  than  the  sum  hereinbefore 
mentioned,  and  it  shall  be  lawful  for  such  secretary  of  state  from  time 
to  time  to  varj'  or  revoke  any  such  authority,  and  such  order  shall  be 
binding  on  such  trustees  or  commissioners  :  provided  also,  that  where  Enactment  not  to 
provision  is  made  under  any  local  act  for  forming  a  fund  for  the  dis-  interfere  with 
charge  of  the  moiiies  borrowed,  charged  or  secured  on  the  tolls  of  any  l^r^mll^Mt?  ""' 
turnpike  road,  this  enactment  shaU  not  extend  to  the  trustees  or  com- 
missioners of  such  road. 

Sect.  5.  That  where  any  mortgage  of  the  tolls  of  any  turnpike  road  Mortgagee  under 

shall  be  made  under  the  powers  of  any  act  passed  or  to  be  passed  in  or  J"*??*,*^"  P=^«sent 

„j?i. 1-1      „  ,  .      ^„         ,.         "^ ,  /   ,i       ,1  ,  ,•■        and  future  session 

alter  tne  present  session  oi  parliament  (other  than  an  act  continuing  not  to  enter  into 
the  term  of  any  existing  act),  no  holder  of  such  mortgage  shall  be  possession  while 
entitled  to  enter  into  possession  of  all  or  any  of  the  toll-gates,  bars,  Sllly^paidf ""°' 
chains,  toll-houses  or  buildings  upon  such  road  in  case  and  so  long  as 
the  interest  on  the  mortgage  debt  thereby  secured  up  to  the  last  half- 
yearly  or  other  periodical  day  on  which  such  interest  is  payable  be 
paid  within  one  month  after  such  day  as  aforesaid,  or  within  one 
month  after  the  same  is  demanded  (which  shall  last  happen),  and 
where  any  mortgagee  in  possession  as  aforesaid  has  been  fully  paid  all 
interest  up  to  the  last  half-yearly  or  other  such  periodical  day  as  afore- 
said, together  with  any  costs  he  may  be  entitled  to  retain  out  of  the 
tolls  of  the  road,  he  shall,  within  twenty-one  days  after  such  payment, 
render  to  the  trustees  or  commissioners  of  such  road  on  account  of  his 
receipts  as  such  mortgagee  in  possession  and  of  the  application  thereof, 
and  shall  pay  the  balance  (if  any)  in  his  hand  to  the  treasurer  of  such 
road ;  and  shall  deliver  possession  of  all  toll  gates,  bars,  chains,  toll 
houses  and  buildings  of  which  he  may  have  been  in  possession  to  the 
said  trustees  or  commissioners  or  to  some  person  appointed  by  them, 
and  where  no  half-yearly  or  other  periodical  day  is  fixed  by  such 
mortgage  or  otherwise  for  the  payment  of  interest,  such  interest  shall 
for  the  purposes  of  this  provision  be  deemed  to  be  payable  on  the  first 
day  of  May  and  the  first  day  of  November  in  every  year. 

And  by  14  &  15  Vict.  c.  38,  s.  1,  it  is  enacted,  that  where  the  reve-  l4&i5Vict.  o.  38. 
nues  of  any  turnpike  road  in  England  applicable  to  the  payment  of  ^oivlnt  ton^'k 
the  interest  upon  the  principal  money  for  the  time  being  charged  or  trusts,  with  un- 
secured on  the  tolls  or  revenues  of  such  road  are  insufficient  (a)  for  the  sent  of  two-thirds 
payment  in  full  of  such  interest,  it  shall  be  lawful  for  the  trustees  or  creators,  may 
commissioners  of  such  road,  at  any  general  annual  or  other  meeting,  apply  for  a  provi- 
notice  being  given  of  such  meeting  21  days  at  the  least  before  holding  reX^ction  oV""!; 
the  same,  and  of  the  purpose  thereof  (so  far  as  the  same  relates  to  the  of  interest,  or*  ° 
powers  of  this  act),  in  some  newspaper  usually  circulated  in  the  county  extinguishment 
or  counties  in  which  "such  road  is  situate,  to  resolve  that  in  case  such     arrears, 
consents  as  hereinafter  mentioned  of  the  mortgagees  be  obtained,  an 
application  be  made  tci  one  of  her  Majesty's  principal  secretaries  of 
state  for  a  provisional  order  to  reduce  the  rate  of  interest  on  the  mort- 
gage debts  charged  or  secured  on  the  tolls  or  revenues  of  such  road,  to 
such  amount  as  may  be  resolved  on  at  such  meeting,  and  for  extin- 

(a)  By  the  23  &  24  Vict.  o.  73,  s.  3,  •  land,  the  act  in  relation  to  which  is 

and  24  &  25  Vict.  c.  46,  s.  2,  the  continued  hy  the  Annual  Turnpike 

provisions  of  this  act  are  extended  to  Acts  Continuance  Act. 
the  case  of  any  turnpike  road  in  Eng- 
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guisliiiig  in  whole  or  in  part  the  arrears  of  the  interest  on  sucli  debts, 
or  for  either  of  such  purposes ;  and  where  any  such  resolution  as 
aforesaid  is  made,  such  trustees  or  commissioners  shall  cause  notice  to 
be  given,  by  advertisement  or  otherwise,  of  such  resolution,  with  such 
information  in  relation  to  the  matter  of  the  proposed  application,  and 
the  consents  required  by  this  act,  as  such  trustees  or  commissioners 
may  think  fit ;  and  in  case  it  appear  to  such  trustees  or  commissioners 
at  any  general  annual  or  other  meeting  that  the  persons  entitled  to 
two-thirds  of  the  money  charged  or  secured  on  the  tolls  or  revenues  of 
such  road,  and  remaining  unpaid,  have  signified  in  writing  under  their 
hands  their  consent  to  the  proposed  application,  it  shall  be  lawful  for 
such  trustees  or  commissioners  to  make  an  application  accordingly  to 
one  of  her  Majesty's  principal  secretaries  of  state  for  a  provisional 
order  for  such  reduction  as  aforesaid  of  the  rate  of  interest  on  the  said 
debts,  and  for  extinguishing  in  whole  or  in  part  the  arrears  of  interest 
thereon,  or  for  either  of  such  purposes ;  and  such  application  shall  be 
signed  by  three  or  more  of  such  trustees  or  commissioners,  who  shall 
therein  certify  that  the  consents  required  by  this  act  to  such  applica- 
tion have  been  given. 

Sect.  2.  All  executors,  administrators,  guardians,  trustees,  and  all 
committees  of  the  estates  of  idiots  and  lunatics,  who,  as  such,  are  for 
the  time  being  entitled  to  any  money  charged  or  secured  on  the  tolls 
or  revenues  of  any  such  road,  may  consent  to  any  such  application  as 
aforesaid,  as  fully  as  if  they  respectively  were  so  entitled  in  their  own 
right,  discharged  of  all  trusts  in  respect  thereof,  and  all  executors, 
administrators,  guardians,  trustees  and  committees  so  consenting  are 
hereby  severally  indemnified  for  so  doing. 

Sect.  3.  It  shall  be  lawful  for  such  secretary  of  state,  if  he  think  fit, 
after  receipt  of  any  such  appKoation  as  aforesaid,  to  make  a  provisional 
order  under  his  hand  in  pursuance  of  such  application;  and  such 
secretary  of  state  shall  cause  such  provisional  order  to  be  published  in 
such  manner  as  he  may  think  fit ;  and  in  case  it  be  enacted  by  any 
act  of  parliament  that  such  provisional  order  shall  be  confirmed  and 
be  absolute,  such  provisional  order  shall  be  as  binding  and  of  the  like 
force  and  effect  as  if  the  provisions  thereof  had  been  expressly  enacted 
by  parliament,  and  every  such  act  shall  be  deemed  a  public  general  act. 

By  16  &  17  Vict.  c.  135,  s.  3,  the  trustees  may  apply  the  sinking 
fund  in  paying  debts  before  it  amounts  to  200?.,  or  may  postpone  its 
application  until  it  amounts  to  a  larger  sum,  with  the  consent  of  the 
secretary  of  state ;  by  s.  4  they  may  apply  the  surnlus  in  paying  debts, 
as  provided  for  by  the  12  &  13  Vict.  c.  87,  and  13  &  14  Vict.  c.  79. 

By  17  &  18  Vict.  c.  58,  s.  4,  all  executors,  administrators,  guar- 
dians, trustees,  and  all  committees  of  the  estates  of  idiots  and  lunatics, 
who  as  such  are  for  the  time  being  entitled  to  any  money  charged  or 
secured  on  the  tolls  of  any  turnpike  road,  may  offer  to  accept  and  may 
accept  under  this  act  such  composition  in  respect  of  such  money  or  any 
part  thereof  as  they  in  their  discretion  may  deem  expedient,  as  if  they 
respectively  were  so  entitled  in  their  own  right,  discharged  of  all  trusts 
in  respect  thereof,  and  all  executors,  administrators,  guardians,  trus- 
tees, and  committees  so  consenting  are  hereby  severally  indemnified 
for  so  doing. 

Sect.  5.  It  shall  not  be  lawful  for  the  trustees  or  commissioners  of 
any  turnpike  road  to  borrow  any  money  on  the  credit  of  the  tolls  of 
such  road,  or  to  make  any  mortgage,  charge,  or  security  of  or  upon 
such  tolls,  without  the  previous  consent  in  writing  of  one  of  her  Ma- 
jesty's principal  secretaries  of  state  :  Provided  always,  that  this  enact- 
ment shall  not  be  applicable  where  power  is  given  by  any  local  act  to 
borrow  a  limited  sum  for  a  specific  object  on  security  of  such  tolls, 
nor  shall  it  prevent  the  execution  of  mortgages  which  may  be  given  in 
lieu  of  mortgages  lost  or  cancelled  or  otherwise,  for  securing  or  further 
securing  money  already  charged  on  the  tolls  of  any  turnpike  road. 
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10.  To  $AY  Balance  on  expiration  oe  Teust  to  Paeishes.         s.  Trustees. 
_  30  &  31  Vict.  0.  121,  s.  3.    The  trustees  or  commissioners  of  a  turn-  qh*" tatioh  of ' 
pike  road  -whioji  shall  hereafter  become  an  ordinary  highway  shall,  as  trusTbSioe'to 
soon  as  maybe  after  the  expiration  of  their  trust,  distribute  the  ba-  be  paid  to  parishes, 
lance  of  any  monies  remaining  in  their  hands  amongst  the  parishes 
upon  which  will  fall  the  liability  to  repair  the  roads  of  such  trust  in 
proportion  to  the  mileage  of  such  roads  in  each  parish,  or,  if  such 
road  shall  be  situated  in  any  highway  district  or  highway  districts, 
then  the  trustees  shall  pay  over  such  balance  to  the  treasurer  or  trea- 
surers of  such  highway  district  or  highway  districts  in  proportion  to 
the  mileage  of  such  road  in  each  such  highway  district,  to  be  distri- 
buted in  manner  aforesaid. 

11.  Tetjstees,  Peesonal  Liability  of. 

By  7  &  8  Geo.  4,  c.  24,  s.  2,  every  trustee  vfho  shall  order  or  direct  7  &  s  Geo.  4,  0.  24. 
the  expenditure  of  any  money  for  or  towards  the  making  repairing,  or  Trustees  person- 
altering  any  road  not  comprehended  within  the  act,  in  the  execution  mmey^xpended 
of  which  he  may  be  acting,  or  for  or  towards  the  performance  of  any  on  roads  not  in 
act,  matter,  or  thing  not  authorised  by  such  act,  or  by  the  said  recited  '™^''- 
acts,  [3  Geo.  4,  c.  126  :  4  Geo.  4,  c.  95],  such  trustee  shall  be  person- 
ally liable  to  the  trust  for  the  repayment  of  the  money  so  expended,  at 
the  suit  of  any  person  or  any  one  trustee,  or  of  the  clerk  to  such  trus- 
tees, on  behalf  of  such  trust;  and  that  all  the  costs  and  charges  of 
such  suit,  over  and  above  any  costs  and  charges  recovered  from  the 
defendant  in  such  suit,  shall  be  paid  and  borne  by  such  trust. 

Sect.  3.  No  trustee  shall  be  personally  subject  or  liable  to  be  charged  No  trustee  to  bo 
(except  as  next  hereinbefore  mentioned)  with  the  payment  of  any  sum  or  personaUy  liable 
sums  of  money  laid  out  or  expended  in  or  towards  the  making,  repair-  ^  ™"  ' 
ing,  or  altering  any  turnpike  road,  nor  shall  execution  issue  against 
the  goods  and  chattels  of  any  trustee  by  reason  of  his  having  acted  as 
such  trustee,  or  having  signed  or  authorised  or  directed  any  contract 
or  security  to  be  entered  into  relating  to  any  such  road,  unless,  in 
such  contract  or  security,  such  trustee  shall  have  in  express  words 
rendered  himself  so  personally  liable. 

By  4  Geo.  4,  c.  95,  s.  61,  the  trustees  or  commissioners  for  making  i  Geo.  4,  c.  95. 
or  maintaining  any  turnpike  road,  shall  not  be  personally  subject  to  "^^^^^^^^i  ^f"^' 
or  liable  to  be  charged  with  the  payment  of  any  sum  or  sums  of  money,  mortgages. 
by  reason  of  their  having  signed  or  executed  any  mortgage,  or  assign- 
ment by  way  of  mortgage,  or  other  security  to  be  made  by  virtue  or  in 
pursuance  of  any  act  for  making  or  maintaining  any  turnpike  road : 
Provided  also,  that  in  case  any  action,  suit,  or  prosecution,  shall  be 
brought  or  commenced  against  any  such  trustee  or  commissioner,  for 
any  thing  done  by  virtue  or  in  pursuance  of  the  said  recited  act  [3 
Geo.  4,  c.  126],  or  this  act,  or  any  such  act  for  making  or  maintaining 
any  turnpike  road,  all  the  costs,  charges,  and  expenses  of  defending  Costs  of  prooeed- 
such  action,  suit,  or  prosecution,  or  which  such  trustee  or  commis-  p°f d  out™!  tolb,  * 
sioner  shall  incur  in  consequence  thereof,  shall  be  defrayed  out  of  the  &e. 
tolls  arising  on  the  turnpike  road,  for  which  such  trustee  or  com- 
missioner shall  act.     (See  also  p.  1257.) 

As  to  the  recovery  from  trustees  of    money  for  compensation  or  Materials, 
satisfaction  for  materials,  damage,  &c.,  see  the  4  Geo.  4,   c.  95,  s.  71, 
post,  p.  1215. 

Decisions  as  to  Personal  Lialility  of  Trustees  for  Contracts.'] — Without  riecisious  as  to 
the  above  enactments  the  trustees  would  have  been  personally  liable  uibUity7o"cou- 
like  other  individuals  who  contract.     (See  Horsley  v.  Bell,  Amhl.  769.)  tracts. 

The  chairman  of  the  trustees  of  a  turnpike  road  signed  a  resolution 
that  the  plaintiff  should  be  requested  to  make  a  temporary  advance  of 
2,000i.  to  the  trustees.  The  plaintiff  advanced  the  money,  but  received 
no  security  by  mortgage  of  the  toUs,  as  prescribed  by  3  Geo.  4,  c.  126, 


5.  Trustees,     s.  81,  ^osi,  1253.     It  was  held,  that  the  chairman  (the  defendant)  was 

_^  ^^  not  exempted  from  personal  responsibility  by  7  &  8  Geo.  4,  o.  2,  s.  3. 

eo.  ,  c.  24.  Pqj,  ^jjg  meaning  of  that  enactment,  coupled  with  the  statute  of  4  Geo. 

4,  c.  95,  s.  61,  (sti^ra),  is,  that  trustees  shall  be  protected  only  where 

they  have  pursued  the  form  of  security  prescribed  by  the  statutes. 

{Parrott  v.  Eyre,  10  Bing.  283.) 

In  the  following  case  the  trustees  were  held  to  have  made  them- 
selves liable.  Certain  of  the  trustees  under  an  act  of  Parliament  for 
making  a  road,  the  fund  provided  by  the  act  being  neither  sufficient 
nor  available  for  the  object  until  the  completion  of  the  road,  raised 
money  on  their  personal  credit  to  carry  on  the  work,  and  afterwards 
brought  an  action  against  the  other  trustees,  who  had  attended  some 
of  the  meetings,  for  payment  of  an  equal  proportion  of  the  whole  ex- 
pense of  the  road,  or  at  least  for  a  proportion  of  the  expense  authorised 
at  the  meeting  or  meetings  which  they  had  attended :  it  was  held  at 
first  by  the  court  of  session,  that  the  mere  fact  of  presence  at  meetings 
did  constitute  a,  priwA  facie  ground  of  personal  liability,  and  that  the 
onus  lay  on  the  defenders  to  show,  if  they  could,  facts  and  circum- 
stances exempting  them  from  that  personal  liability.  But  on  appeal 
to  and  a  remit  by  the  House  of  Lords,  it  was  held  that  the  mere  fact 
of  presence  at  meetings  did  not  constitute  a  ^n'm^/acie  ground  of  per- 
sonal liability  ;  and  that  the  onus  lay  upon  the  pursuers,  to  show  acts, 
beyond  mere  attendance,  done  by  the  defenders,  to  render  them  per- 
sonally liable ;  and,  therefore,  the  defences  of  those  trustees  against 
whom  nothing  was  alleged  and  proved,  except  the  mere  fact  of  pre- 
sence at  meetings,  were  sustained;  but  as  to  those  trustees  who  signed 
contracts,  they  were  held  personally  liable  for  a  proportion  of  the 
expense'  of  such  contracts  as  they  signed ;  and  thus  judgment 
was  affirmed  in  Dom.  Proc.  And  Lord  Eldon  said — "  That  when 
trustees  confined  themselves  to  the  act  of  parliament,  and  the  ap- 
plication of  the  parliamentary  funds,  they  were  not  personally  liable ; 
but  that  this  also  rested  on  strong  principle,  that,  as  the  trustees  must 
know  whether  there  are  funds  to  carry  on  the  work,  when  they  con- 
tract with  those  who  do  not  know,  they  shall  be  considered  as  repre- 
senting that  there  are  fnnds,  and  shall  be  bound  to  provide  funds  to 
pay  the  con:jraotors."  (Higgins  v.  Levingstone  and  otJiers,  4  Dowl. 
P.  C.  341.) 

(See  Burrell  v.  Jones,  3  B.  &  Aid.  47  ;  Iveson  v.  Conington,  \  B.  &  G. 
160;  Oow's  a  JSr.  P.  117;  Morton  v.  Serron,  B.  &  M.  C.  N.  P.  229; 
Cane  v.  Chapman,  b  A.  &  E.  647.) 

Decisions  as  to  Decisions  as  to  Personal  Liability  of  Trustees  for  Torts.'] — If  the  trus- 

5f  trusteefto*^    tees,' in  the  performance  of  any  act  which  they  are  empowered  to  do, 
torts.  behave  arbitrarily,  wantonly,  or  oppressively,  or  are  even  so  careless 

and  negligent  as  to  cause  a  consequential  damage,  which  might  well 
have  been  avoided ;  it  seems  that  in  such  case  they  wiU  be  personally 
liable  to  an  action  for  the  injury  incurred.  (See  Jones  v.  Bird,  5  B. 
&  Aid.  837  ;  Moxon  v.  Leader,  2  Sir  IF.  Bl.  924 ;  liumphrei/s  v.  Mears, 
1M.&B.1S1.) 

In  general,  however,  no  action  lies  against  commissioners  (or  their 
servants)  appointed  under  an  act  of  Parliament  to  eflfectuate  its  pro- 
visions, unless  they  exceed  their  jurisdiction,  or  do  not  act  carefully, 
and  clearly  not  where  the  act  gives  another  remedy.  {Governor  and 
Company  of  Cast  Plate  Manufacturers  v.  Meredith,  4  T.  B.  794.) 

If  a  statute  enable  trustees  to  do  an  act  and  does  not  give  compen- 
sation, they  are  not  liable  for  a  consequential  injury  resulting  to  an 
individual  from  the  act  done  in  the  pursuance  of  the  statute.  There- 
fore, where  trustees  under  the  General  Turnpike  Act,  by  improving 
the  course  of  a  public  road,  had  effected  a  consequential  injury  to  a 
private  individual,  whose  estate  abutted  on  the  road;  it  was  held, 
that  they  were  not  liable  to  an  action,  it  appearing  that  they  had  not 


exceeded  the  authority  given  by,  the  statute.     (Bolton  v.  Crowther,  2      5.  Trustees. 

B.  &  G.  703.)  

By  a  turnpike  act,  trustees  'were  appointed  witL.  authority  to  cut 
drains  in  lands  adjoining  the  roads,  making  reasonable  satisfaction  to 
the  owners  thereof.  By  the  same  act,  it  was  provided  that  all  actions 
for  any  thing  done  in  pursuance  of  the  act  should  be  brought  within 
6  months  after  the  doing  the  thing  complained  of.  A  drain  was  out 
by  an  order  signed  by  a  competent  number  of  trustees,  and  according 
to  the  plan  of  a  surveyor,  in  land  adjoining  the  plaintiff's,  by  which 
the  latter  was  overflowed.  An  action  was  brought  against  one  of  the 
trustees  only,  more  than  6  months  after  the  act  done,  and  the  first 
injury  sustained,  but  within  6  months  after  a  subsequent  injury 
accrued — it  was  held,  1st,  that  the  action,  if  it  could  have  been  sup- 
ported at  all,  was  well  brought  against  the  defendant  only ;  but  2ndly, 
that  the  trustees,  having  acted  to  the  best  of  their  skiU,  and  with  the 
best  advice,  were  not  answerable  for  the  damage  which  had  accrued. 
{Button  V.  Clarke,  6  Taunt.  29.  And  see  Lloyd  v.  Wigney,  6  Bing, 
489 ;  'post,  1180.) 

The  trustees  of  a  public  road,  who  were  empowered  and  required  by 
act  of  Parliament  to  place  lamps  along  the  road,  if  they  should  think 
necessary,  and  to  make  contracts  for  the  cleansing  of  the  road,  and  to 
take  a  night  toll  for  the  purpose  of  enabling  them  to  light  and  watch 
the  same,  were  held  not  liable  in  an  action  upon  the  case,  for  an 
injury  suffered  by  an  individual  in  crossing  the  road  at  night,  by 
falling  over  a  heap  of  scrapings  left  on  the  road  side  after  cleansing 
the  road,  without  any  lights.  Et  per  Lord  Ellenhorough — "If,  by 
omitting  to  put  up  lamps  where  necessary,  the  trustees  are  guilty  of  a 
breach  of  pubKc  duty,  they  may  be  indicted ;  but  to  hold,  that  every 
trustee  of  a  road  is  liable  in  damages  for  such  an  accident  as  this 
would,  I  conceive,  be  going  further  than  any  case  warrants."  {Harris 
and  Wife  v.  Baker,  4:  M.  &  8.  27.) 

It  seems  also,  that  trustees  of  a  public  road,  who,  in  furtherance  of 
the  trusts  thereof,  employ  others  under  them,  are  not  to  be  considered  in 
the  same  light  as  private  individuals ;  and,  therefore,  are  not  answer- 
able for  their  misconduct,  {Id. ;  Duncan  v.  Finlater,  6.  Gl.  &  Fin.  894, 
luhere  it  was  also  held,  that  the  funds  raised  by  the  act  under  which  the 
trustees  are  acting  cannot  be  charged  with  compensation  for  an  injury 
occasioned  by  such  misconduct),  unless,  perhaps,  where  they  personaEy 
interfere  in  the  management  of  the  works ;  and  a  slight  interference 
may  not  suffice.  {Humphreys  v.  Mears,  1  M.  &  B.  187.)  And  where 
the  trustees  of  a  turnpike  road  who  were  employed  to  make  contracts 
for  the  cleansing  of  the  road,  engaged  with  a  .contractor,  and  the 
labourers  employed  by  him  did  the  work  so  negligently  as  to  injure  a 
passenger,  the  trustees  were  held  not  to  be  liable,  since  the  labourer 
could  not  be  considered  as  in  their'  employment.  No  duty  was  imposed 
upon  the  trustees  to  see  that  the  labourers  did  not  commit  any 
nuisance.     {Ibid.) 

But  although  the  trustees  themselves  may  not  be  liable  to  make 
compensation  for  damage  occasioned  by  acts  ordered  by  them  to  be 
done,  which  are  within  the  scope  of  their  authority,  if  they  proceed 
with  sufficient  caution;  yet  it  should  seem,  from  Hall  v.  Smith,  (2 
Bing.  156,)  that  the  person  who  is  appointed  to  execute  such  acts,  is 
liable  for  any  negligence  in  their  performance,  post,  1185. 

Trustees  of  a  turnpike  road  are  liable  for  an  injury  consequent  upon 
the  careless  and  improper  manner  in  which  they  execute  any  matter 
authorised  to  be  done  by  them,  and  the  3  Geo.  4,  c.  126,  s.  147,  does 
not  protect  them  from  liability  on  account  of  any  fresh  damage  caused 
by  such  negligence,  provided  the  action  be  brought  within  three 
months.     {Whitehouse  v.  Felloives,  30  L.  J.  G.  P.  305.) 
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.6.  Trusteed. 

8  Geo.  4,  c,  126. 

Trustees  may  sue 
and  be  sued  in 
name  of  clerk,  &c. 


Indemnity  to. 


For  torta. 


4  Geo,  4,  c.  95. 
On  contracts. 

3  Geo.  4,  0.  1:26. 
Evidence. 


Decisions  as  to  tlie 
parties  to  actions, 
&c. 


■    12.  Actions  by  and  against  Trustees. 

By  3  Geo.  4,  c.  126,  s.  74,  the  trustees  and  commissioners  of  every 
turnpike  road  may  sue  and  be  sued  in  the  name  or  names  of  any  one 
of  such,  trustees  or  commissioners,  or  of  their  clerk  or  clerks  for  the 
time  boing ;  and  that  no  action  or  suit  to  be  brought  or  commenced 
by  or  against  any  trustees  or  commissioners  of  any  turnpike  road,  by 
virtue  of  this  or  any  other  act  or  acts  of  Parliament,  in  the  name  or 
names  of  any  one  of  such  trustees  or  commissioners,  or  their  clerk  or 
clerks,  shall  abate  or  be  discontinued  by  the  death  or  removal  of  such 
trustee,  commissioner,  clerk,  or  clerks,  or  any  of  them,  or  by  the  act 
of  such  trustee,  commissioner,  clerk,  or  clerks,  or  any  of  them,  vrith- 
out  the  consent  of  the  trustees  or  commissioners  ;  but  that  any  one  of 
such  trustees  or  commissioners,  or  the  clerk  or  clerks  for  the  time 
being  to  the  said  trustees  or  commissioners,  shall  always  be  deemed 
to  be  the  plaintiff  or  plaintiffs,  defendant  or  defendants,  (as  the  case 
may  be,)  in  every  such  action  or  suit :  Provided  always,  that  every 
such  trustee,  commissioner,  clerk  or  clerks,  shall  be  reimbursed  and 
paid  out  of  the  monies  belonging  to  the  turnpike  road,  for  which  he 
or  they  shall  act,  all  such  costs,  charges,  and  expenses  as  he  or  they 
shall  be  put  unto,  or  become  chargeable  with,  or  liable  to,  by  reason 
of  his  or  their  being  so  m.ade  plaintiff  or  plaintiffs,  defendant  or 
defendants  (a). 

The  60th  section  [ante,  1163)  gives  the  trustees,  &c.,  power  to  sue  for 
injuries  done  to  the  property  thereby  vested  in  them  (i). 

The  78th  section  of  the  4  Geo.  4,  o.  95,  relates  to  suits  by  trustees 
on  contracts  for  amending,  &c.,  the  roads.     (See  post,  1216.) 

By  3  Geo.  4,  c.  126,  s.  134,  in  an  action  by  or  against  a  trustee  or 
commissioner,  evidence  of  such  trustee  or  commissioner  having  acted 
ias  such,  together  with  the  act  of  Parliament  by  which  he  was  appointed, 
or  the  order,  or  a  copy  of  the  order,  for  his  appointment  or  election,  in 
case  he  was  appointed  or  elected  by  the  trustees  or  commissioners, 
shall  be  sufficient  proof  of  his  being  a  trustee  or  commissioner.  (See 
the  enactment,  and  others  as  to  witnesses  and  evidence,  post,  p.  1281 , 
and  Doe  d.  Baggeley  v.  Hares,  i  B.  &  A.  435.) 

A.  agreed  in  writing  fo  pay  the  rent  of  certain  tolls,  which  he  had 
hired,  "  to  the  treasurer  of  the  commissioners ;"  it  was  held,  that  no 
action  for  rent  could  be  maintained  in  the  name  of  the  treasurer. 
{Pigott  V.  Thompson,  3  B.  &  P.  147  ;  and  see  Sellings  v.  Pratt,  6  Jurist, 
914.) 

A  local  act  directed,  that  if  any  person  had  a  cause  of  action  against 
the  trustees,  he  should  sue  the  treasurer ;  it  was  decided  that  such 
proceeding  was  substituted  only  for  such  action  as  might  be  main- 
tained against  the  whole  body  of  trustees,  and  that  an  action  would 
not  lie  against  him  for  the  act  of  five  trustees,  though  they  formed  a 
quorum.  {Everett  v.  Cooh,  7  Taunt.  1.)  But  in  another  case,  where 
one  trustee  was  sued  for  an  act  done  in  pursuance  of  an  order  signed 
by  a  competent  number  of  trustees,  the  action  was  held  to  lie. 
{Sutton  V.  Clarice,  6  Taunt.  29 ;  and  see  Boulton  v.  Crowther,  2  B.  &  G. 
703 ;   Cane  v.  Chapman,  5  A.  &  U.  647.) 


{a)  In  Cohhett  v.  Wlieeler  and 
others,  Z  K  &  E.  368,  the  plaintiff, 
an  executor  of  a  mortgagee  of  turn- 
pike tolls,  brought  ejectment  to  re- 
cover the  toll  gates,  making  the  toll- 
gate  keepers  defendants  to  the  writ, 
one  of  the  trustees  obtained  leave  to 
defend  as  landlord  ;  the  plaintiff  was 
nonsuited,  and  the  defendants  were 


held  entitled  to  their  costs,  but  it 
was  doubted  whether  if  the  plaintiff 
had  succeeded,  the  trustee  would 
have  been  exempted  by  this  section 
from  personal  Hability  to  pay  the 
plaintiff's  costs. 

(b)  See  post,  p.  1280,  as  to  limi- 
tation of  actions  against  trustees, 
&c. 
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A  paving  act  empowered  commissioners  to  sue  in  the  name  of  their     g_  Trustees. 

elerk  for  any  sums  due  from  certain,  persons  therein  named,  or  any '- — 

other  person  or  persons,  payable  by  virtue  of  that  act;  and  enacted, 
that  if  any  treasurer,  collector,  officer,  or  other  person  appointed  by 
the  commissioners  to  collect  money,  should  become  bankrupt  with 
money  of  the  commissioners  in  his  hands,  his  assignees  should  pay 
the  money  in  full,  in  preference  to  all  other  debts  except  debts  due  to 
the  king :  it  was  held,  that  the  commissioners  might  sue,  in  the  name 
of  their  clerk,  the  assignees  of  their  banker,  to  recover  the  amount  of 
their  money  in  his  hands  at  the  time  of  his  bankruptcy,  though  he 
had  received  from  the  commissioners  no  written  appointment  as  their 
banker.     {Frost  v.  Bolland,  5  5.  tfc  C.  611.) 

The  plaintiff,  a  clerk  to  the  commissioners  for  puttiug  into  execution 
a  local  paving  act,  under  which  the  commissioners  were  authorised  to 
sue  by  their  clerk,  drew  up  a  contract  for  paving,  of  which  contract 
the  defendant,  the  contractor,  was,  by  agreement,  to  pay  the  expense. 
The  defendant  offered  to  execute  the  contract,  but  refused  to  pay  the 
plaintiff's  charges,  as  unreasonable :  the  plaintiff  refused  to  allow  the 
contract  to  be  executed  until  his  charges  were  paid :  and  it  was  held 
that  he  could  not  sue  as  clerk  to  the  commissioners  for  these  charges. 
{Curling  v.  Johnson,  10  Bing.  89.) 

By  a  memorandum  of  agreement  between  the  trustees  of  a  turnpike- 
road  and  N.,  the  trustees  agreed  to  let,  and  N.  to  take  the  tolls  for  a 
year,  at  a  certain  rent ;  and  N.  as  renter  of  the  tolls,  and  D.  as  his 
surety,  severally  promised  the  trustees  that  N.  should  pay  the  rent  at 
the  appointed  times,  and  perform  certain  conditions  annexed  to  the 
agreement: — ^Held,  that  the  contract  was  several,  and  not  joint,  and 
that  the  trustees  could  not  sue  the  parties  jointly  for  arrears  of  the 
rent.     {Lee  v.  Nixon,  I  A.  &  E.  201.) 

By  the  Harwich  Paving  Act  the  commissioners  "may  sue  or  be  Decision  as  to 
sued  for  or  concerning  any  thing  which  shall  be  rforae  hy  virtue  or  m  the  form  of  action. 
pursuance  of  the  act,  in  the  name  of  their  clerk,"  and  are  empowered  to 
raise  money  by  rates.  Any  person  may  advance  money  to  them,  for 
the  purposes  of  the  act,  in  purchase  of  annuities,  which  shall  be  payable 
and  paid  by  the  commissioners  out  of  the  money  arising  from  the 
rates.  The  act  prescribes  the  form  of  the  grant ;  which  purports  that, 
by  virtue  of  the  act,  five  of  the  commissioners,  in  consideration  of  the 
sum  advanced  to  them  by  the  party,  may  grant  to  him  an  annuity  out 
of  the  rates  to  arise  by  virtue  of  the  act.  A  declaration,  in  case, 
against  the  clerk  stated,  that  the  plaintiff  advanced  a  sum  to  the  com- 
missioners for  the  purchase  of  an  annuity ;  whereupon,  by  a  grant 
made  according  to  the  form  of  the  statute,  five  commissioners,  by 
virtue  of  the  act,  in  consideration  of  the  advance,  granted  to  the 
plaintiff  an  annuity  out  of  the  rates ;  that  a  quarterly  payment  of  the 
annuity  became  due ;  that  the  commissioners  then  held  in  their  hands, 
out  of  the  rates,  money  more  than  enough  to  satisfy  it ;  whereupon  it 
became  their  duty  to  pay  it ;  and  that  they  had  not  paid  it.  It  did 
not  appear  by  the  pleadings  that  there  were  any  annuitants  besides 
plaintiff: — Held  (amongst  other  things)  that  case  was  maintainable 
against  the  clerk  for  this  breach  of  duty  by  the  commissioners.  {Gane 
V.  Chapman,  t  A.  &  E.  647;  and  see  Miles  v.  Bough,  7  Jur.  81 — 
Q.  B.) 

Where  the  trustees  under  a  road  act  were  sued  in  the  name  of  their  Execution  cannot 
clerk,  in  pursuance  of  the  3  Geo.  4,  c.  126,  s.  74_;  it  was  held  that  the  ^i|rS.^^™^' 
property  of  the  clerk  was  not  liable  to  be  taken  in  execution  to  satisfy 
'  the  judgment.     ( Wormwell  v.  Hailstone,  6  Bing.  668 ;  and  see  Cane  v. 
Chapman,  5  Ad.  &  E.  661,  per  Coleridge,  J. ;    Harrison  v.  Timmins,  4 
M.  &  W.  510 ;  and  Emery  v.  Day,  4  Tyr.  695.)    Et  per  Tindal,  0.  J., 
in  WormweU  v.  Hailstone,  {supra),  "  it  is  asked,  how  are  the  debt  or  Mode  of  obtaining 
damages  to  be  recovered  in  this  action,  if  the  clerk  is  not  liable  ?  This  damages  reco- 
-  act,  undoubtedly,  makes  no  direct  provision,  as  do  many  others  of  a  Il^i^tofeit'' 


Mandamus. 
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5.  Trustees,  similar  nature,  upon  this  subject ;  but  there  can  be  no  doubt  that  the 
— funds  of  the  trustees  may  be  made  answerable  for  the  amount  ascer- 
tained on  the  action,  in  case  of  a  refusal  to  apply  them,  either  by  a 
mandamus  or  by  a  bill  in  equity."  (And  see  B.  v.  St.  EatTiarme'sBock 
Company,  iB.&A.  360.) 

By  a  statute,  (7  Will.  4  and  1  Vict.  c.  xxx.)  a  company  was  esta- 
blished, with  power  to  make  calls,  and  to  sue  and  be  sued  in  the  name 
of  their  treasurer  or  any  director :  an  action  was  brought  against  the 
treasurer,  and  judgment  entered  up  against  the  company,  who  appeared 
to  have  no  assets.  The  court  refused  to  issue  a  mandamus  command- 
ing the  company  to  pay  the  sum  recovered  and  costs.  (iJ.  v.  The 
Victoria  Park  Company,  1  Q.  B.  288.) 

In  this  case  the  court  also  refused  to  issue  a  mandamus  requiring 
the  company  to  make  calls  to  enable  them  to  satisfy  the  debt,  it  ap- 
pearing that  calls  sufficient  to  satisfy  the  judgment  had  been  made, 
but  not  paid ;  and  that  the  company  had  not  the  proper  officers  for 
making  such  calls.  Quaere,  whether,  if  these  circumstances  had  not 
appeared,  a  mandamus  would  have  gone  commanding  the  company  to 
make  the  calls  ? 

As  to  the  writ  of  mandamus  in  general,  sqq  post,  tit.  "  Mandamiis." 


Division  of  sub- 
ject. 


4  Geo.  4,  c.  95. 
Appointing  offi- 
cers, &c.,  in  gene- 
ral. 


Removal. 


Salaries,  &c. 


Stamps. 


3  Geo.  4,  c.  126. 
Victuallers  not  to 
hold  places  of 
profit. 


VI.  ®Mtn^. 

Hereia  of, — 

1.  Officers  in  general,  their  Appointment,  Removal,  Accov/nts,  and 

Liabilities,  p.  1182. 

2.  Treasurer  and  Clerk,  p.  1185. 

3.  Swrveyor  and  Clerk,  p.  1186. 

4.  Collectors  and  Receivers,  ■p.  1187. 

1.   OFFICaSBS,   THEIR  APPOINTMENT,   EEMO-VAI,   AcCOITNTS,   AND 

Liabilities. 

By  4  Geo.  4,  c.  95,  s.  43,  the  trustees  or  commissioners  for  making 
or  maintaining  any  turnpike  road  may,  and  they  are  hereby  em- 
powered, by  writing  under  their  hands,  to  appoint  (a)  such  collector  or 
collectors  of  the  tolls  arising  on  such  road,  and  clerk  or  clerks,  treasurer 
or  treasurers,  surveyor  or  surveyors  of  the  said  road,  and  such  other 
officers  as  the  said  trustees  or  commissioners  shall  think  necessary ; 
and  such  collectors,  clerks,  treasurers,  surveyors,  and  other  officers,  or 
any  of  them,  from  time  to  time  to  remove,  and,  on  removal,  death,  or 
resignation  of  any  such  collectors,  clerks,  treasurers,  surveyors,  or 
other  officers,  to  appoint  others  in  their  stead ;  and  may  and  are  here- 
by authorised  and  empowered,  out  of  any  of  the  monies  arising  on 
such  turnpike  road,  to  allow  and  pay  to  the  several  collectors,  clerks, 
treasurers,  surveyors,  and  other  officers,  and  to  such  other  person  or 
persons  as  shall  be  assisting  them  or  any  of  them,  in  or  about  the 
execution  of  the  act  for  making  or  maintaining  such  road,  and  the  said 
recited  act  (3  Geo.  4,  o.  126)  and  this  act,  such  salaries,  rewards,  and 
allowances  for  their  attendance,  care,  labour,  and  services,  as  such 
trustees  or  commissioners  shall  deem  reasonable. 

If  any  salary,  fee,  or  emolument  appertains  to  the  appointment,  it 
must  be  stamped.  See  the  Stamp  Act,  tit.  "  Grant."  (R.  \.  Lew,  8 
B.  Jt  C.  655.) 

By  stat.  3  Geo.  4,  c.  126,  s.  75,  No  person  shall  be  capable  of  hold- 
ing any  place  of  profit  imder  any  trustees  or  commissioners  of  any 


(a)  See  form,  No.  57,  post. 
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turnpike  road,  who  shall  sell  any  wine,  ale,  spirituous  liquors,  or  pro-       6.  Officers. 
visions  by  retail.  ^ 

The  above  s.  43  must  be  read  with  s.  39  of  4  Geo.  4,  c.  95,  (p.  1167,)  h^°V^°£^^- 
which  requires  certain  notices  to  be  given  when  it  is  intended  to  revoke  offioerl  ° 
any  order  of  the  commissioners.  Therefore,  where  commissioners  had 
discharged  a  clerk  by  a  resolution  made  without  such  notice,  a  man- 
damus was  granted  to  restore  him,  although,  at  a  former  meeting, 
the  commissioners  had  ordered  proper  notices  to  be  given  of  a  meet- 
ing for  the  purpose  of  such  discharge,  and  the  notices  had  not  been 
given,  nor  the  meeting  held,  owing  to  the  misconduct,  as  was  alleged, 
of  the  clerk  himself.  {Bex  v.  Wrexham,  and  Denbigh  Boads  {Trustees), 
5A.&E.  581.) 

By  9  Geo.  i,  c.  77,  s.  15,  the  treasurer,  if  appointed,  consistently  oicers'toMd 
with  the  provisions  of  the  said  recited  acts  of  the  third  (c.  126),  fourth  tMr  offices  after 
(c.  95),  and  the  seventh  and  eighth  (c.  24),  years  of  Geo.  4,  and  each  any  act  is  re- 
and  every  clerk,  receiver,  collector,  surveyor,  and  other  officer  ap-  removed  by  trus- 
pointed  under,  or  employed  in  the  execution  of  any  act,  for  making  or  tees.  , 
maintaining  any  tumpLke  road  which   may  have  expired  or  been 
repealed,  shall  hold  and  enjoy  such  their  several  and  respective  offices 
and  employments,   until  removed    therefrom    respectively    by    the 
trustees  for  executing  any  subsequent  act  for  maintaining  the  same 
turnpike  road,  and  each  and  every  such  treasurer,  clerk,  receiver,  col- 
lector, surveyor  and  other  officer,  shall  have  the  like  powers  and 
authorities  for  the  purpose  of  any  such  subsequent  act,  and  shall  be 
subject  and  liable  to  the  like  pains  and  penalties,  and  to  the  like 
powers  of  removal,  and  to  the  like  rules  and  regulations  in  all  respects 
whatsoever,  as  if  he  or  they  had  been  appointed  under  or  by  virtue  of 
such  subsequent  act. 

By  4  Geo.  4,  c.  95,  s.  47,  all  such  officers  as  shall  have  been  or  shall  4  Geo.  4,  c.  95. 
be  appointed  by  any  trustees  or  commissioners  of  any  turnpike  road,  ^^en'required™! 
shall,  from  time  to  time,  when  thereunto  required  by  the  trustees  or  trustees, 
commissioners,  deliver  to  such  trustees  or  commissioners,  or  to  such 
person  or  persons  as  they  shall  for  that  purpose  appoint,  true,  exact,  and 
perfect  accounts  in  writing,  under  their  respective  hands,  of  all  monies 
which  they  and  every  of  them  respectively  shall  have  received  to  that 
time,  by  virtue  of  any  act,  and  how  much  thereof  hath  been  paid  and 
disbursed,  and  for  what  purposes,  together  with  the  proper  vouchers 
for  such  payments,  and  shall  pay  all  such  monies  as  shall  renaain  in 
their  or  any  of  their  hands  to  the  said  trustees  or  commissioners,  or  to 
such  person  or  persons  as  they  shall  appoint  to  receive  the  same,  and 
not  otherwise,  within  such  time  as  such  trustees  or  commissioners 
shall  limit  or  appoint ;  and  if  any  such  officer  or  person  shall  refuse  Proceedings  on 
or  neglect  to  produce  or  deliver  up  such  accounts,  and  the  vouchers  neglect  of  officers 
relating  to  the  same,  or  shall  refuse  or  neglect  to  pay  the  money  due 
on  such  account  within  the  time  or  in  manner  aforesaid,  or  if  any 
such  officer  or  person  shall  refuse  or  neglect  to  deliver  up  to  the  said 
trustees  or  commissioners,  or  to  such  person  or  persons  as  they  shall 
appoint,  within  10  days  after  being  thereunto  required  by  the  said 
trustees  or  commissioners,  all  the  books,  papers,  or  writings  in  his 
custody  or  power  relating  to  the  execution  of  any  such  act,  then  and 
in  every  or  any  of  the  said  cases,  it  shall  be  lawful  for  any  1  justice  of 
the  peace  for  the  county,  division,  or  riding  in  which  such  road,  or 
any  part  thereof,  shall  be  situate,  upon  complaint  (a)  made  to  him  by 
or  on  behalf  of  the  said  trustees  or  commissioners ;  and  such  justice  is 
hereby  required,  by  warrant  tm-der  his  hand  and  seal,  to  summon  (6) 
such  officer  or  officers,  person  or  persons,  to  appear  before  him,  and, 
upon  his,  her,  or  their  appearing,  or  not  being  to  be  found,  to  hear 
and  determine  the  matter  of  such  complaint  in  a  summary  way,  and 

(a)  See  form.  No.  115,  post.  (5)  See  forms,  Nos.  62,  114,  post. 
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6.  Officers,      to  settle  the  said  account  or  accounts,  if  produced ;  and  if  upon  con- 

= : '■  fession  of  the  officer  or  officers,  person  or  persons,  against  whom  any 

4  Geo.  i,  0.  95.  such  Complaint  shall  be  made,  or  by  the  oath  or  oaths  of  any  witness 
or  witnesses  (which  oath  such  justice  is  hereby  empowered  and  re- 
quired to  administer,  without  fee  or  reward) ;  or,  upon  inspection  of 
the  said  accounts,  if  produced,  it  shall  appear  to  such  justice  that  any 
of  the  money  which  shall  have  been  collected  or  received^  sha-ll  be  m 
the  hands  of  such  officer  or  officers,  person  or  persons,  such  justice  may, 
and  he  is  hereby  authorised  and  required,  on  non-payment  thereof,  by 
a  warrant  or  warrants  (a)  imder  his  hand  and  seal,  to  cause  such 
money  to  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  such 
officer  or  officers,  person  or  persons  respectively ;  and  if  no  goods  and 
chattels  can  be  found  (i)  sufficient  to  answer  and  satisfy  the  said  money, 
and  the  charges  of  distraining  and  selling  the  same,  or  if  such  officer  or 
officers,  or  other  person  or  persons,  shall  not  appear  before  the  said 
justice  at  the  time  and  place  by  him  appointed  for  that  purpose, 
unless  for  some  sufficient  reason,  or,  if  appearing,  shall  refuse  or 
neglect  to  give  and  deKver  to  such  justice  an  account  or  accounts  of 
all  receipts  and  payments  as  aforesaid,  or  to  produce  and  deliver  up 
to  the  said  justice  the  several  vouchers  and  receipts  relating  to  such 
accounts  respectively,  or  the  books,  accounts,  papers,  and  writings,  in 
his,  her,  or  their  custody  or  power,  relating  to  the  execution  of  any 
act  for  making  or  repairing  turnpike  roads,  or  the  said  recited  act 
(3  Geo.  4,  c.  126)  or  this  act ;  then  and  in  either  of  the  cases  afore- 
said, such  justice  may,  and  he  is  hereby  authorised  and  required,  by 
a  warrant  under  his  hand  and  seal  (c),  to  commit  such  officer  or 
officers,  or  person  or  persons,  to  the  common  gaol  or  house  of  correc- 
tion of  the  county  in  which  such  road  shall  be  situate,  there  to  remain 
without  bail  or  mainprize,  in  case  he  or  they  shall  be  committed  for 
non-payment  of  any  money  received  by  him  or  them,  or  in  his  or 
their  hands,  until  he  shall  have  accounted  for  and  paid  the  full 
amount  thereof,  or  compounded  with  the  trustees  or  commissioners,' 
and  paid  such  composition  in  such  manner  as  the  said  trustees  or  com- 
missioners shall  appoint  (which  composition  the  said  trustees  or 
commissioners  are  hereby  empowered  to  make) ;  or  in  case  he  or  they 
shall  be  committed  for  not  deKvering  any  account-books,  papers,  or 
writings  as  aforesaid,  unto,  he  or  they  shall  have  delivered  up  such 
books,  papers,  and  writings  as  aforesaid,  or  made  satisfaction  in 
respect  thereof  to  the  said  trustees  or  commissioners ;  provided  that 
no  person  who  shall  be  so  committed  for  want  of  sufficient  distress, 
shall  be  detained  in  prison  by  virtue  of  this  act,  for  a  longer  space  of 
time  than  6  calendar  months. 
9  Geo.  4,  0.  77.  By  9   Geo.  4,  c.  77,  s.  14,  all  persons  who  may  be,  or  shall  have 

S^ol?™™*?^  "^  been  employed,  or  who  shall  have  received  any  tolls  or  other  money  on 
account  of  or  for  the  purposes  of  any  act  for  making  or  maintaining 
any  turnpike  road  which  may  have  expired  or  been  repealed,  or  who 
may  have  or  shall  have  had  in  their  custody  or  possession,  any 
money,  books,  papers,  writings,  or  other  things  relating  to  any 
such  turnpike  road,  shall  account  for  and  pay  and  deliver  over  the 
same  and  every  part  thereof  to  the  trustees  for  executing  any  subse- 
quent act  for  maintaining  such  turnpike  road,  in  like  manner  and 
under  the  like  penalties,  as  the  several  collectors  and  other  persons 
receiving  any  money,  by  virtue  of  the  said  recited  acts  of  the  third 
and  fourth  years  of  the  reign  of  his  present  Majesty,  and  of  any  local 
turnpike  act,  are,  by  the  said  recited  acts  of  the  third  and  fourth  years 
of  the  reign  of  his  present  Majesty,  required  to  pay  or  account  for  the 
same. 


pired  acts,  to 
account  with 
trustees  under 
new  act. 


(a)  See  forms,  Fog.  63,  117,  post.  (h)  See  form,  No.  118,  post. 

(o)  See  forms,  No.  64,  119,  post. 


By  3  Geo.  4,  c.  126,  s.   136,  every  constable,  headborough,   or      g.  Officers. 

titMng-maiL  refusing  or  neglecting  to  put  this  act  into  execution,  or 

to  account  for  and  deliver  any  forfeiture  or  penalty  according  to  tbe  ^  ^^'  *•  "•  ^^^■ 
directions  of  this  act,  and  every  surveyor  of  any  turnpike  road,  and  '^^^y'*^  on  con- 
every  toll  collector,  and  all  otber  persons  employed  or  to  be  employed  sons  emplojred 
by  any  trustees  or  commissioners  appointed  or  to  be  appointed  for  tbe  with  aalaries 
repairing  roads,  wbo  do  or  sbaU  receive  salaries  or  rewards,  who  shall  oute^the  act^^t 
■wilfully  neglect,  for  the  space  of  one  week  after  any  offence  being  to 
their  knowledge  committed,  to  lay  such  information  upon  oath  before 
one  or  more  of  his  Majesty's  justices  of  the  peace  for  the  limit  where- 
in such  offence  was  committed,  as  by  this  act  is  directed,  shall  upon 
due  information  (a)  made  upon  oath  before  one  of  his  Majesty's  justices 
of  the  peace  for  the  said  limit,  forfeit  for  every  such  neglect  the  sum 
oibl. 

A  mandamus  lies  to  admit  a  clerk  of  trustees,  or,  it  seems,  any  Mandamus  to 
other  officer  who  holds  a  valuable  estate  in  his  office  under  the  general  admit- 
turnpike  acts.     (iJ.  v.  Trustees  of  Oheshunt  Turnpike  Road,  5  B.&  Ad. 
438.) 

Where  no  application  had  been  made  to  the  trustees  of  a  local  turn- 
pike act,  as  a  body,  to  appoint  a  gentleman  appearing  to  be  duly 
elected  as  their  clerk,  and  there  had  been  consequently  no  refusal  by 
them  as  a  body,  Wightman,  J.,  refused  to  grant  a  mandamus  com- 
manding them  to  make  such  appointment.  {R,  v.  The  Trustees  of  the 
Oheadle  Highways,  7  Jur.  373.) 

Officers  and  agents  employed  by  the  trustees,  when  guilty  of  Personal  liabUi- 
laohes,  negligence,  or  misconduct,  are  personally  liable  for  the  con- 
sequences,  although  the  act  ordered  to  be  done  was  in  itself  lawful, 
and  warranted  by  the  powers  vested  in  the  trustees.  In  IlaU  v.  Smith, 
2  BiTig.  156,  the  surveyor  and  contractor  employed  by  certain  paving 
commissioners,  were  held  liable  upon  an  action  brought  for  an  injury 
inflicted  through  their  leaving  unguarded  during  the  night  a  trench, 
over  which  the  plaintiff  fell  and  broke  his  leg,  though  the  comm.is- 
sioners  were  held  not  liable.  (And  see  Jones  v.  Bird,  6  B.  &  Aid. 
837.) 

But  such  officers  and  agents  will  not  be  liable  if  the  injury  arose 
from  the  unavoidable  consequence  of  an  act  authorised  by  statute  to 
be  executed.  The  interests  of  individuals  must  give  way  to  the  inte- 
rests of  the  public.  Whenever  the  legislature  think  it  necessary,  they 
enable  the  trustees,  &c.,  to  award  satisfaction  for  the  injuries  they 
may  occasion ;  but,  if  there  be  no  such  provision,  the  parties  are 
generally  without  remedy.  {Oovernor  of  Cast  Plate  Manufacturers  v. 
Meredith,  4  T.  R.  794.) 

And  whenever  specific  remedies  are  given  by  the  statute,  they  must, 
in  general,  be  pxirsued.     [Sutton  v.  Clarke,  6  Taunt.  35.) 

The  surveyor  of  a  turnpike  road  is  not  personally  liable  to  answer 
for  wages  to  labourers  for  their  work  in  the  repair  of  the  road,  but  the 
commissioners  or  their  treasurer  are  the  proper  parties  to  be  sued. 
{Pochin  V.  Pawley,  1  W.  Bl.  670.)  But  if  the  contract  be  entered  into 
personally  with  such  surveyor,  and  he  voluntarily  stakes  his  indi- 
vidual credit,  he  will  render  himself  personally  liable.  (See  Mercel  v. 
Wymondsold,  Mardr.  205.) 

A  clerk  of  the  trustees  is  not  subject  to  an  execution  against  him 
personally,  on  a  judgment  against  him  as  clerk.    {Ante,  p.  1181.) 

2 .  Tbeastteee  aut>  Clerk. 
Besides  the  general  enactments,  ante,  p.  1182,  by  7  &  8  Geo.  4,  c.  24,  J^^IJ-^^^"-  ^*- 
s.  4,  it  shall  not  be  lawful  for  any  trustees  to  continue  or  appoiat  the  (.ieA"noTt*o\)e  the 
person  who  has  been  or  may  be  appointed  their  clerk,  in  the  execution  same  person. 

(a)  See  form,  No.  61,  post. 
VOL.  ri.  *  ^ 
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6.  Offi^cers. 
7  &8  Geo.  4,  c.  24. 


3  Geo.  4,  c.  126, 
Treasurer  to  give 
security. 


Security  may  be 
taken  from  any 
other  officer. 


Bond  of  treasui'er. 


4  Geo.  4,  c.  95. 
When  damaores 
may  be  levied  on 
goods  in  bands  of 
treasurer. 

Execution  cannot 
issue  ag-ainst 
clerk. 

Books  of  account. 

Annual  statement 
of  debts,  &c. 


Estimates  for 
annual  meetings. 

Copies  of  resolu- 
tions of  trustees 
as  to  continuation, 
&c. ,  of  turnpike 
acts,  &c.,  to  be 
sent  to  secretary 
of  state. 


of  any  act  for  repainng  or  maintaining  any  turnpike  road,  or  the 
partner  of  any  such  clerk,  or  the  clerk  or  other  person  in  the  service 
or  employ  of  any  such  clerk  or  of  his  partner,  the  treasurer  for  the 
purposes  of  such  act,  or  to  continue  or  appoint  any  person  who 
has  Been  or  may  be  appointed  treasurer,  or  the  partner  of  any  such 
treasurer,  or  the  clerk  or  other  person  in  the  service  or  employ  of 
any  such  treasurer,  or  of  his  partner,  the  clerk,  for  the  purposes  of 
such  act ;  and  if  any  person  shall  accept  both  the  offices  of  clerk  and 
treasurer  for  the  purposes  of  such  act,  or  if  any  person  being  the  partner 
of  any  such  clerk,  or  the  clerk  or  other  person  in  the  service  or  em- 
ploy of  any  such  clerk  or  of  his  partner,  shall  accept  the  office  of 
treasurer,  or  shall  act  as  deputy  of  the  treasurer,  or  in  any  maimer 
officiate  for  the  treasurer,  or  bemg  the  partner  of  any  Such  treasurer, 
or  the  clerk  or  other  person  in  the  service  or  employ  of  any  such 
treasurer,  or  of  his  partner,  shall  accept  the  office  of  clerk  in  the  exe- 
cution of  such  act,  or  shall  act  as  deputy  of  such  clerk,  or  in  any 
manner  officiate  for  such"  clerk,  or  if  any  such  treasurer  shaU  hold 
any  place  of  profit  or  trust  under  the  said  trustees,  other  than  that 
of  treasurer,  every  siioh  person  so  offending  shall,  for  every  such 
offence,  forfeit  and  pay  the  sum  of  lOOZ.  to  any  person  who  shall  sue 
for  the  same,  to  be  recovered  -with  full  costs  of  suit  in  any  of  his 
Majesty's  courts  of  record  at  Westminster,  by  action  of  debt  or  on  the 
case,  or  by  bill,  suit,  or  information,  wherein  no  essoign,  protection, 
wager  of  law,  nor  more  than  one  imparlance  shall  be  allowed. 

By  3  Geo.  4,  c.  126,  s.  76,  the  trustees  and  commissioners  of  every 
turnpike  road,  shall,  and  they  are  hereby  required  to  take  sufficient 
security  from  every  treasurer  to  be  appointed  by  them  for  the  pur- 
poses of  any  act  or  acts  of  Parliament  for  making,  repairing,  or 
maintaining  any  turnpike  road,  for  the  due  and  faithful  execution  of 
his  office,  before  such  treasurer  shall  enter  upon  his  office  ;  and  if  they 
shall  so  think  proper,  shall  and  may  also  take  such  security  from  any 
other  officer  to  be  appointed  under  or  by  virtue  of  this  or  such 
other  act.     (See  form.  No.  63,  post.) 

Where  a  statute  requires  the  treasurer  to  pay  over  all  monies  to  the 
trustees  when  required,  such  requisition  is  a  condition  precedent  to 
the  right  of  the  trustees,  to  sue  upon  a  bond  for  the .  performance  of 
duty  of  the  treasurer.    {Davis  v.  Cary,  15  Q.  B.  418.) 

As  to  when  damages  may  be  levied  on  goods  in  the  hands  of  the 
treasurer,  see  4  Geo.  4,  c.  95,  s.  71,  post,  p.  1215. 

In  an  action  against  the  trustees  in  the  name  of  their  clerk,  execu- 
tion cannot  issue  against  him  personally.     [Ante,  p.  1181.) 

See  ante,  p.  1168,  as  to  the  books  of  account  to  be  kept  by  the 
clerk,  and  as  to  their  being  open  to  inspection,  &c. 

See  ante,  p.  1170,  as  to  the  clerk  being  directed  to  prepare  annual 
statements  of  debts,  &c.,  and  to  transmit  them  to  the  secretary  of 
statoj  &c. 

See,  also,  ante,  p.  1171,  as  to  the  clerk  "b&ing  required  to  prepare 
estimates  for  annual  meetings. 

And  See,  ante,-^.  117.2,  as  to  his  being  required  to  send  copies  of 
resolutions  of  trustees  as  to  continuation  or  ■  alteration  of  turnpike 
acts,  &c.,  to  secretary  of  state. 

3.,  SUETEYOE  AND  ClEEK  (a). 

Besides  the  enactments,  ante,  p.  1182,  by  4  Geo.  4,  o.  95,  s.  44, 
it  shall  not  be  lawful  for  the  trustees  or  commissioners  acting  under 


(a)  See  form  of  bond  of,  Wo.  (38,  'post. 
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any.  act  for  making  or  maintaining  any  turnpike  road,  to  continue  or      6.  Officers. 
appoint  tihe  person  or  persons  wlio  has  been  or  may  be  appointed  their 


clerk  or  clerks  in  the  execution  of  such  act,  or  the  partner  of  any  such  i  *^^°-  *■  "■  ','• 
clerks,  or  the  clerk  or  clerks,  or  other  person  or  persons  in  the  service  cS^not  to  be  the 
or  employ  of  any  such  clerk  or  clerks,  the  surveyor  or  surveyors  for  s^^is  person, 
the  purposes  of  such  act ;  or  to  continue  or  appoint  any  person  or 
persons  who  has  been  or  may  be  appointed  surveyor  or  surveyors,  or 
the  partner  or  partners  of  any  such  surveyor  or  surveyors,  the  clerk 
or  clerks  to  the  said  trustees  or  commissioners ;   and  if  any  person 
shall  accept  both  the  offices  of  clerk  and  surveyor  for  the  purposes 
of  such  act,  or  if  any  person,  being  the  partner  of  any  such  clerk  or 
clerks,  or  the  clerk  or  clerks,  or  other  person  or  persons  in  the  service 
or  employ  of  any  such  clerk  or  clerks,  shall  accept  the  office  of  sur- 
veyor, or  being  the  partner  of  any  such  surveyor  or  surveyors,  shall 
accept  the  office  of  clerk  in  the  execution  of  such  act,  and  if  any  such  Surveyor  to  hold 
surveyor  shall  hold  or  accept  any  place  or  office  of  profit  or  trust  under  no  other  place  of 
the  said  trustees,  other  than  that  of  surveyor,  every  such  person  so  truftees!"^^'  *'^* 
ofiending  shall,  for  every  such  offence,  forfeit  and  pay  the  sum  of  50?. 
to  any  person  who  shall  sue  for  the  same,  to  be  recovered,  with  fuU 
costs  of  suit,  in  any  of  his  Majesty's  courts  of  record  at  Westminster, 
by  action  of  debt  or  on  the  case,   or  by  bill,   siiit,  or  information, 
wherein  no  essoign,  protection,  or  wager  of  law,  nor  more  than  one 
imparlance  shall  be  allowed. 

By  s.  45,  if  the  surveyor  of  any  turnpike  road  shall  have  any  part,  Survej-or  not  to  be 
sha,re,  or  interest  in  any  contract  or  bargain  for  work,  materials,  tools,  concerned  in  Con- 
or other  things,  to  be  done  or  provided  upon,  for,  or  on  account  of  any  materials. 
road  or  bridge,  or  any  part  thereof,  under  his  care  and  management, 
or  shall  upon  his  own  account,  directly  or  indirectly,  let  to  hire  any 
team,  or  sell  or  dispose  of  any  timber,  stonOj  or  other  materials,  to  be 
used  or  employed  in  naaking  or  repairing  any  such  road  or  bridge,  he 
shall  forfeit,  for  every  such  offence,  the  sum  of  50Z. 

This  surveyor  is  quite  distinct  from  the  parish  surveyor.  P"*!*^  ™<i  ^='" 

The  surveyor  is  not  responsible  to  labourers  for  their  wages.     The       ^'"' 
treasurer  or  trustees  should  be  sued ;  {Pochin  v.  Pawley,  1  Sir  W.  Bl. 
670 ;)   unless,  by  express  agreement,  he  render  himself  personally 
liable.     {Hardr.  205 ;  ante,  p.  1185.) 

As  to  the  duties  of  the  surveyor,  see  post,  Sects,  ix.  and  x.  As  to  his 
liability,  see  ante,  1185. 

Where  a  highway,  part  of  a  turnpike  road,  is  out  of  repair,  the 
surveyor  is  liable  to  be  summoned,  &c.,  under  the  5  &  6  Will.  4,  c.  50, 
s.  94. 

4.   COLLECTOE  AM)  EECBIVEE. 
Besides  the  general  enactments,  ante,  1182,  the  4  Geo.  4,  c.  95,  s.  49,  t^^\^^^\ 
enacts,  that  upon  the  death,  incapacity,  refiisal,  neglect,  or  abscond-  pSnt  temporary 
ing  of  any  collector  or  receiver  of  tolls  at  any  turnpike  or  weighing  collectors,  kc,  in 
machine  upon  any  turnpike  road,  any  two  or  more  trustees  or  com-  ^eatt^Ac^^^  °' 
missioners,  ttough  not  assembled  at  any  meeting,  by  writing  under  may  recover  toUs, 
their  respective  hands,  shall  and  inay  nominate  and  appoint  a  proper  though  iilegaUy 
person  in  his  place,  to  continue  until  the  then  next  meeting  of  the  *pp°™  ^ 
trustees  or  commissioners  of  such  road,  in  the  stead  of  such  collector 
or  receiver  as  shall  so  die,  become  incapable,  refuse,  neglect,  or  abscond ; 
which  person  so  nominated  and  appointed  shall  have  the  like  power 
and  authority,  and  be  answerable  and  accountable  in  the  same  manner 
in  all  respects,  as  the  person  who  shall  die,  become  incapable,  refuse, 
neglect,  or  abscond,  would  have  had  or  been  subject  to  if  living ;  and  penalty  on  former 
if  any. collector  or  receiver  of  toUs  as  aforesaid,  Who  shall  be  discharged  coUeotor,  &o., 
from  his  office  by  the  said  trustees  or  commissioners,  or  the  wife  or  ^^f  .     ^  ^^' 
widow,  or  any  of  the  children,  family,  or.representatives  of  any  col- 
lector or  receiver  who  shall  die,  abscond,  refuse,  or  neglect  to  perform 
his  dvity,  or  be  discharged,  or  any  other  person  having  the  possession 
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6*  Officers, 

4  Geo.  4,  u.  95. 


3  Geo.  4,  c.  126. 
No  person  to  gain 
a  settlement  by- 
renting  tolls  or  by 
residence  in  toll- 
houses. 

Tolls  and  toll- 
houses, and  per- 
sons in  respect  of 
the  same,  not 
liable  to  be  rated 
to  poor  rates,  &c. 

4  Geo.  4,  c.  95. 
A  somewhat 
similar  enactment 
in  respect  of  tolls 
for  overweight. 


3  Geo.  4,  c.  126. 
Collectors  per- 
mitting carriages 
to  pass  otherwise 
than  allowed  by 
the  act,  and  not 
prosecuting,  to 
forfeit  not  exceed- 
ing 52. 


Collector  guilty  of 
misconduct. 


of  any  toll-house  or  buildings  or  weigMng  machine  erected  by  virtue 
of  any  act  for  repairing  turnpike  roads,  or  the  said  recited  act,  shall 
neglect  or  refiise  to  dehver  up  such  possession  for  the  sjjace  of  three 
days  after  demand  thereof  made,  and  notice  in  writing  given  for  that 
purpose,  by  any  two  or  more  of  such  trustees  or  commissioners,  or  by 
their  clerk  or  treasurer,  then,  and  in  any  of  the  said  cases,  it  shall  and 
may  be  lawful  for  any  justice  of  the  peace  for  the  county  or  place 
where  such  toll-house  or  building  or  weighing  machine  shall  be  situate, 
by  warrant  under  his  hand  and  seal  {a),  to  order  any  constable  or 
other  peace  officer  for  the  same  coimty  or  place,  with  such  assistance 
as  shall  be  necessary,  to  enter  such  house  or  building  or  weighing 
machine  in  the  day-time,  and  to  remove  the  person  who  shall  be  found 
therein,  together  with  his,  her,  or  their  goods,  out  of  the  same,  and  to 
put  the  said  trustees  or  commissioners,  or  any  of  their  officers,  in  the. 
possession  thereof. 

By  3  Geo.  4,  c.  126,  s.  51,  no  collector,  or  person  renting  such  tolls, 
or  residing  in  such  toll-house  as  aforesaid,  and  no  apprentice  or  ser- 
vant of  any  such  collector  or  person,  shall  thereby  gain  a  settlement  in 
any  parish  or  place  whatsoever ;  and  that  no  tolls  to  be  taken  at  any 
gate  erected  or  to  be  erected  by  the  trustees  or  commissioners  of  any 
turnpike  road,  nor  toll-house  erected  or  to  be  erected  for  the  purpose 
of  collecting  the  same,  nor  any  person  in  respect  of  such  tolls  or  toll- 
house, shall  be  rated  or  assessed  towards  the  payment  of  any  poor's 
rates,  or  any  other  public  or  parochial  levy  whatsoever  (6). 

By  4  Geo.  4,  c.  95,  s.  31,  no  collector  or  receiver  of  any  tolls  or 
penalties  for  overweight,  residing  in  any  house  or  building  erected  or 
used  by  the  trustees  of  any  turnpike  road  for  the  residence  or  accom- 
modation of  persons  appointed  for  weighing  any  waggons  or  other  car- 
riages, and  no  apprentice  or  servant  of  any  such  collector  or  receiver, 
shall  thereby  gain  a  settlement  in  any  parish  or  place ;  and  that  no 
tolls  or  penalties  for  overweight  to  be  taken  at  any  house  or  weigh- 
ing machine  erected  or  to  be  erected  or  adjoining  to  any  turnpike 
road,  nor  any  person  whatsoever  in  respect  of  such  tolls  or  penalties, 
or  any  house  or  building  as  aforesaid,  shall  be  rated  or  assessed 
towards  the  payment  of  any  poor's  rates,  or  any  other  public  or 
parochial  rate  or  levy  whatsoever. 

By  8  Geo.  4,  c.  126,  s.  52,  if  any  collector  or  other  person  appointed 
to  collect  the  tolls  on  any  turnpike  road,  shall  permit  or  suffer  any 
waggon,  wain,  cart,  or  other  carriage  to  be  drawn  or  pass  upon  any 
turnpike  road  within  the  view  or  with  the  knowledge  of  such  collector 
or  toll  gatherer,  or  to  pass  through  any  toll  gate  or  bar,  with  wheels  of 
a  less  breadth  or  of  a  different  construction,  [or  drawn  with  a  greater 
number  of  horses  than  by  this  act  allowed  (c)],  or  without  such  names 
and  descriptions  painted  thereon  as  are  hereinafter  directed,  and  shall 
not,  within  the  space  of  one  week,  proceed  for  the  recovery  of  the  for- 
feiture or  penalty  hereby  inflicted,  or  shall  allow  any  coach,  chariot, 
waggon,  cart,  or  other  carriage,  or  any  passenger,  to  pass  through  any 
toll  gate  at  which  such  collector  or  other  person  shall  be  stationed, 
without  paying  the  toll  payable,  or  shall  be  guilty  of  any  other  mis- 
conduct in  his  office,  every  collector  or  other  person  so  offending,  and 
being  thereof  convicted  before  one  justice,  shall  forfeit,  for  every  such 


{a)  See  form,  No.  89,  post. 

(h)  See  R.  v.  Trustees  of  Oreai  Do- 
ver-street Road,  5  Ad.  &  E.  693, 
where  it  was  held,  that  the  trustees 
under  a  local  act  were  not  liable  to  be 
rated  for  land  upon  which  they  had 
made  a  road,  and  in  respect  of  which 
they  received  tolls.     If  a  mortgagee 


bring  ejectment  and  take  possession 
of  the  toll-houses  and  toUs,  he  would 
come  within  the  direct  words  of  the 
clause.  {Id.  ;  per  Coleridge,  J.)  See 
this  enactment  and  case  more  fully 
noticed,  ^os<,  tit.  "Poor." 

(c)  The  words  within  brackets  are 
repealed  by  4  Geo.  4,  c.  95,  s.  27. 
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offence,. any  sum  not  exceeding  5?.,  as  the  justice  by  and  before  whom      6.  Officers 
such,  offender  shall  be  convicted  shall  judge  proper, 


By  4  Geo.  4,  c.  95,  s.  30,  every  toll  collector  on  every  turnpike  road  t^,f°-^  °i  ^^\ 
shall  place,  or  cause  to  be  placed,  on  some  conspicuous  parts  of  the  put  up  tiTei  ™ 
fronts  of  the  several  toll-houses  at  'which  they  shall  be  respectively  names ; 
stationed,  and  so  that  the  same  shall  appear  to  public  view,  their 
christian  and  surnames,  painted  in  black  on  a  board  vnth  a  white 
ground,  each  of  such  letters  of  such  name  or  names  to  be  at  least  two 
inches  in  length,  and  of  a  breadth  in  proportion  (a),  and  that  such  board 
shall  be  and  remain  at  such  toll-house  during  the  whole  of  the  time 
that  the  person  whose  name  shall  be  expressed  thereon  shall  be  on 
duty  thereat ;  and  if  any  collector  of  the  said  tolls  shall  not  place 
such  board  and  keep  the  same  there  during  the  time  he  shall  be  such 
collector  as  aforesaid,  or  shall  demand  and  take  a  greater  or  less  toll  taking  greater  or 
from  any  person  than  he  shall  be  authorised  to  do  by  virtue  of  the  ^^^^  ^°^'  ^'^-  > 
powers  of  any  act,  or  of  the  orders  and  resolutions  of  the  trustees  or 
commissioners,  made  in  pursuance  thereof,  or  shaU  demand  and  take  taking  toll  from 
a  toll  from  any  person  or  persons  who  shall  be  exempt  from  the  pay-  Person  exempt ; 
ment  thereof,  and  who  shall  claim  such  exemption,  or  shall  refuse  to  °*''®''  °^=°<^^= : 
permit  or  suffer  any  person  or  persons  to  read,  or  shall  in  anywise 
hinder  any  person  or  persons  from  reading  the  inscriptions  on  such 
board,  or  shaU  refuse  to  tell  his  christian  and  surname  to  any  person 
or  persons  who  shall  demand  the  same  on  being  paid  the  said  tolls,  or 
any  of  them,  or  shall  in  answer  to  such  demand  give  a  false  name  or 
names,  or  shall  refuse  or  omit  to  give  to  the  person  paying  the  toll  a 
ticket  denoting  the  payment  of  the  tolls,  and  naming  and  specifying 
the  toll  gate  at  which  such  ticket  has  been  delivered,  and  the  toll  gate 
or  toll  gates  (if  any)  freed  by  such  payment,  or  upon  the  legal  toll 
being  paid  or  tendered,  shall  unnecessarily  detain  or  wilfully  obstruct,  obstructing 
hinder,  or  prevent  any  passenger  or  passengers  from  passing  through  P^^'^S^"'^' 
any  turnpike  or  toll  gate,  or  shall  make  use  of  any  scurrilous  or 
abusive  language  to  any  trustee  or  commissioner,  traveller,  or  pas- 
senger, then,  and  in  every  such  case,  every  such  toll  collector  shall 
forfeit  and  pay  any  sum  not  exceeding  51.  for  every  such  offence.     [As  P^n^i'y  5'- 
to  recovery  of  penalties,  see  post,  p.  1278.] 

Sect.  50.  No  person  or  persons  who  shall  ask  and  take  more  toll  Toll  ooUoctora 
than  he  is  authorised  to  take  by  this  act,  or  any  act  now  in  force,  or  than  allowed' to 
by  any  act  hereafter  to  be  made  and  passed,  shall  be  prosecuted  by  be  proceeded' 
indictment  for  extortion,  or  otherwise,  nor  shall  any  other  proceeding  ?s™st  before  a 
be  adopted  against  such  person  or  persons  tor  the  onence  aioresaid,  by  indictment  (S). 

(a)  This  section  omits  the  following  (J)  It  has  been  held' under  a  former 

now  repealed  clause  contained  in  3  act,  that  an  indictment  for  extortion 

Geo.  4,  c.  126,  s.  53  :    "And  every  for  taking  toll  where  the  party  claimed 

such  collector  shall  place,  or  cause  to  an  exemption  from  toll,  could  not  be 

be  placed,  on  the  front  of  the  toll-  sustained,  where  it  appeared  that  the 

house  or  toll-houses  at  which  such  ground  for  such  exemption  was  not 

collectors    shall    be    stationed,    the  expressly  specified  to  the  turnpike 

board  hereinbefore  directed  to  be  pro-  gate-keeper  at  the  time  the  toll  was 

vided  by  the  trustees  or  commission-  demanded  by  him  ;  although  the  na- 

ers,  containing  the  usual  name  of  the  ture  of  the  exemption  was  apparent 

turnpike  gate  where  the  board  shall  from  the  substance    (manure)    with 

be  affixed,   and  also  the  list  of  the  which  the  cart  was  loaded,     (B.  v. 

tolls  payable  at  such  gate,  and  of  the  Hamlyn,  4  Gamp.  379.)     The  above 

several  gates  cleared  by  the  payment  50th  section  takes  away  the  proceed- 

of  toll  at  the  gate  where  such  collec-  ings  by  iiidictment :  but  express  notico 

tor  or  collectors  shall  be  stationed  as  of  the  exemption  must,    it    should 

aforesaid  ;  and  if  any  collector  of  the  seem,  stiil  be  given.     (See  E.  v.  Hig- 

said  tolls  shall  not  place  such  board  gins,  i  O.  &  P.  247  ;   ante,    "  Extor- 

respectively  as  aforesaid,    and   keep  Hon.") 
the  same,"  &c.  &c. 


3  Geo.  4,  c.  126. 
Penalties  on  toll 
collector,  &c., 


1190  ^gig'fjijjass,  Eurnpife. 

7.  Making  and  otter  than  by  prosecuting  for  the  forfeituie  and  penalty  before  a 
dmerting  roads,  justice  of  the  peace,  as  is  herein  or  by  the  said  recited  act  (3  Geo.  4, 
•fee.  0.  126)  directed  (a).  -  ' 

By  3  Geo.  4,  c.  126,  s.  54,  in  case  any  toll  collector,  or  person  acting 
as  such,  shall  oflfend  against  any  of  the.  provisions  of  this  act,  whereby 
any  penalty  shall  be  incurred,  and  shall  abscond  or  absent  himself  so 
as  not  to  be  found,  then  it  shall  and  may  be  lawful  for  any  justice 
of  the  peace,  before  whom  any  such  toU  collector  or  person  shall  have 
been  convicted  of  any  such  offence,  in  case  of  such  collector  or  other 
person  absconding  after  conviction,  or  in  case  of  his  or  her  absconding 
previous  to  conviction,  then  for  any  other  justice  of  the  peace  acting 
for  the  county,  on  an  examination  of  the  circumstances,  and  ascertaia- 
ing  by  the  examination  of  witnesses  that  such  oflFenoe  has  been  com- 
mitted by  the  person  absconding,  to  order  and  adjudge  that  the  penalty 
incurred  as  aforesaid  shall  be  paid  by  the  lessee  or  farmer  of  the  tolli 
under  whom  such  collector  or  other  person  shall  act ;  all  which  penal- 
ties shall  be  levied  and  recovered  from  such  lessee  or  farmer,  and 
appKed  in  manner  hereinafter  directed  (see  post,  p.  1278). 
See  further  as  to  penalties,  post,  p.  1278. 
Their  accounts.  ^g  ^^  ^j^gjj.  accounts,  see  ante,  p.  1183. 


Division  of  sub- 
ject. 


9  Geo.  4,  c.  77. 
Trustees  may- 
shorten,  vary,  and 
alter  roads. 


Through  private 
lands. 


VII.  Jilaltittg  ant)  iiiberting,  ^c,  i^oatig,  dFootpatts,  ^c 

And  herein  of : — 

1.  Powers  and  Duties  of  Trustees  as  to,  in  general,  p.  1190. 

2.  Prwchasing,  (fee,  of  Lands,  &c.,for  improving  Roads,  p.  1194.. 

3.  Stopping  up  and  Sale  of  the  old  Roads,  p.  1203. 

4.  The  Agreements  to  suhscrihe  for  mailing,  (fee,  Roads,  and  of 

enforcing  the  Suhscriptions,  p.  1205. 

1.  Powers  amd  Duties  as  to,  iir  geneeal. 

By  9  Geo.  4,  c.  77,  s.  9  (J),  it  shall  be  lawful  for  the  trustees  of  any 
turnpike  road,  and  they  are  hereby  authorised  and  empowered  (subject 
to  the  restrictions  in  the  said  recited  acts,  (3  Geo.  4,  c.  126 ;  4  Geo.  4, 
c.  95 ;  and  7  &  8  Geo.  4,  c.  24),  and  this  act  contained),  to  make,  divert, 
shorten,  vary,  alter,  and  improve  the  course  or  path  of  any  of  the 
several  and  respective  roads  under  their  care  and  management,  or  of 
any  part  or  parts  therBof,  and  to  divert,  shorten,  vary,  alter,  and  im- 
prove the  course  or  path  of  any  of  the  said  several  and  respective  roads, 
or  any  part  or  parts  thereof,  upon,  in,  through,  or  over  any  private 
lands,  grounds,  or  hereditaments,  making  or  tendering  (c)  satisfaction 
to  the  owners  thereof,  and  persons  interested  (c)  therein  for  the  same,  or 


(a)  A  mere  claim  of  a  right  to  take 
certain  tolls  is  not  sufficient  to  oust 
justices  of  the  jurisdiction  to  convict 
for  taking  them  improperly.  {Rex  v. 
Hampshire  {Justices),  3  Dowl.  P. 
G.  i1.) 

{b)  By  this  act,  so  much  of  the  3 
Geo.  i,  c.  126,  "as  authorises  the 
trustees  of  any  turnpike  road  to  make, 
divert,  shorten,  vary,  alter,  and  im- 
prove any  such  road,  shall  be,  and 
the  same  is  hereby  repealed." 

(c)  By  a  turnpike  road  act,  trus- 
tees were  authorised  to  enter  upon 


and  take  certain  lands,  and  to  pull 
down  certain  houses,  buildings,  &c., 
"  making  or  tendering  satisfaction  to 
the  owners  or  proprietors  of  all  pri- 
vate lands,  houses,  buildings,"  &c., 
so  taken,  "for  any  loss  or  damage 
they  may  sustain  thereby ;"  and  it 
was  also  provided,  that  they  should 
not  ho  authorised  to  take  other  build- 
ings, &c.,  without  the  consent  "  of 
the  owners  or  proprietors  thereof,  or 
other  persons  interested  therein  ^"— 
Held,  1st,  that  compensation  was  to 
'  be  made  in  the  case  of  premises  taken 


for  any  damage  they  may  sustain  thereby  (a),  and  also  upon,  jn,  over, 
or  through  any  common  or  waste  lands,  without  making  any  ^atisfacr 
tion  for  such  common  or -waste  lands,  in  such ,  manner  as  they  shall 
think  proper,  so  that  .any  siiph, road  shall  not  exceed  sixty  feet  in 
width,  together  with  such  footpath,  causeways,  bridges,  arches,  banks, 
culverts,, ditches,  drains,  and  fences,  on  thp  line  of  such  f oad  as  they 
shall  thiiik  n6cessa],'y,9r  expedient,  and  it  shall  also  be  lawful  foi;  such 
trustee's,  aiad  for  their  surveyors  or,  suryeypr,  and  workmen,  with  or 
without  carfe  or  carriages,  from  time  to  time  to  enter  upoii  the  lands 
and  grotmds,  oi;  hereditaments  .through  which,  or  whereupon  such 
road,  _  footpath,  causewayp,  bridges,  arches,  banks,  culverts,  ditches, 
drains,  and  fences,  is  or  are  intended  to  be  made  or  pass,  and  also  upop, 
any  adjoining;  lands  or  grounds,  to  take  out  the  same  in  such,  manner 
as  •  siiti,  trustees  shg,!!-  think  necessary  or  expedient,  without  being 
deemed  a  trespasser  or  trespassers  [b],  and  without  being  subject  or 
liable  to, any  finer,  penalty,  or  punishment  for  entering  oy  pontiauing 
upoin' such,  lands  or  premises;  respectively,  :for  any:o£  the  purposes 
of  the  act,  for  making  or  niaintaining  any  such .  turnpike  road ; 
and,  if  any  person  shall  pull  up,  remove,  or  destroy  any  stakes  (c), 
or  other  marks  used  for  the  purposes  aforesaid,  every  person  so 
oflfendiag  shall  forfeit  and  pay  for  every  such  offence  any  sum  not 
exceeding  5?.     ,  , 

By  3  Geo.  4,  p.,  126,  s.  11,1,  it  shall  be  lawful  fgr  the  trustees  or 
commissioners  to  niake  and  keep  in  repair,  or  pause  to  be  made  and 
kept  in  repair,  any  causeway  or  causeways  ;for  the  use  of  foot  pas- 
sengers in,  upon,  or- on  the  sides  of  the  turnpike  road,  in  such  manner 
as  they  shall  think  proper ;  and,  also  to  make,  or  cause  to  be  made,  a 
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7.  Making  and 

diverting  roads, 

<Ssc. 

9  Geo.  4,  c.  11.' 
Through  waste 
lands. 

Wot  exceeding 
sixty  feet  in 
width. 

Power  to  enter  on 
lands. 


Without  being 
trespassers. 


Penalty  for  de- 
stroying marks  of 
trustees,  &c. 


3  Geo.  4,  0.  128. 
Power  to  make 
and  repair  foot- 
ways. 


under  the  former  clause,  not  only  to 
the  owners  of  the  fee-simple  in  the 
lands  and  buildings,  but  also  to  the 
lessees,  of  the  same  for  terms  of  years ; 
2ndly,.  that  the  trustees  were  not 
houn,d  by  tlje  above,  clause  to  m5.ke 
or  tender  compensation  before  or  at 
the  time  of  entering  upon  or  taking 
the  lands,  or  pulling  down  the  houses. 
(Lister  v.  Zobley,  7  Ad.  &,  E.  124.) 
lAttUdale,  J. ,  in  delivering  his  judg- 
nient  in  this  case,  said,  ' '  Both  here 
and  under  the  General  Turnpike  Act, 
the  general  principle  clearly  is,  that 
compensation  shall  he  made  for  loss 
or  damage  to  any  parties  interested." 
It  seems  that  trustees  are  not  rendered 
trespassers  db  initio,  by  neglecting  to 
make  or  tender  satisfaction.  {S.  O. 
Williams,  J.)  See  post,  " Manda- 
mils." 

{a)  Where  an  act  of  parliament  au- 
thorising a  company  to  construct  a 
canal,  gave  certain  commissioners 
power  to  purchase  lands,  &c.,  and  di- 
rected them  to  make  compensation  to 
persons  interested  therein  for  all  da- 
mage sustained  ;  it  was  held,  that  a 
party  entitled  to  an  easement  over 
lands  so  purchased  by  them,  could 
not  maintain  trespass  for  acts  done 
upon  those  lands,  to  the  prejudice  of 
his  easement ;  but  as  soon  as  any  da- 
mage   was    actually    sustained,    he 


ought  to  have  claimed  compensation 
under  the  act..  '{Thicknesse  v.  The 
Lancaster  Oanal  Gpmpany,  i  M.  tb 
.W.  472.)  See,  for  what  damages 
a  tenant  is  entitled  to  compensation, 
M^  V.  Jjondon.  and  Southampton  -Rail- 
way Company,  i  P.  &  D.  243  ;  R.  v. 
Hii/ngerford,  Market  Company,  1  P.  & 
D.  492 ;  R.  v.  The  Liverpool  and 
Manchester  Railway  Company,  4  A. 
&  E.  650  ;  R.  v.  London  Dock  Com- 
pany, 5  Ad.  &  E.  163  ;  R.  v.  Leeds 
and  Selhy  Railway,  Z  A.  &  E.  683, 
&c.  These  cases  were  decided  under 
local  railway  acts,  &o.  See  post, 
"  Mandam.us.'" 

(b)  Under  this  clause  it  has  been 
held,  that  the  trustees  are.  authorised 
to  lower  Mils  and  raise  hollows,  and 
are  not  liable  to  an  action  for  conse- 
quential injury  resulting  from  an  act 
which  they  are  authorised  to  do. 
(Boultomr.  Crowther,  %B.  i:C.  703.) 
In  the  same  case,  Littledale,  J.,  ex- 
pressed an  opinion,  that  even  without 
this  special  clause,  the  trastees  could 
not  have  been  deemed  trespassers. 
See,  further,  ante,  p.  1177,  as  to  the 
liability  of  trustees  in  general. 

(c)  The  trustees  may  maintain  tres- 
pass for  an  injury  to  their  stakes,  but 
not  trespass  quare  claitsum  /regit. 
(Driver  v.  Simpson,  8  Taunt.  614, 
and  ante,  p.  1163.) 
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7.  Making  and 
diverting  roadSj 

3  Geo.  4,  c.  126. 
Where  road  is 
ruinous,  roads 
may  be  made 
through  adjoining 
grounds. 

Recompense  to  be 
made  to  owners 
for  damages. 
In  cases  of  differ- 
ence, two  justicea 
shall  settle  it. 


Trustees  not  to 
make  or  repair 
pavements,  cause- 
ways. &c.,  in 
towns,  unless 
specially  directed. 


4  Geo.  4,  c.  95. 
Trustees  not  to 
puU  down  dwell- 
ing-houses, or  de- 
viate more  than 
one  hundred 
yards,  or  take  in 
gardens,  &c., 
without  consent. 


road  through  the  grounds  adjoining  to  any  ruinous  or  narrow  part  of 
any  turnpike  road  (not  being  the  site  or  ground  -whereon  any  house  or 
houses  stand,  nor  being  a  yard,  garden,  park,  paddock,  planted  walk 
or  avenue  to  any  house,  or  any  inclosed  ground  planted  and  set  apart 
as  a  nursery  for  trees),  to  be  made  use  of  by  all  passengers,  cattle, 
and  carriages,  as  a  public  highway,  whilst  the  old  road  is  repairing 
or  widening,  and  tiU.  such  time  as  it  shall  be  convenient  for  passengers 
and  carriages  to  pass  along  the  same,  making  such  recompense  to  the 
owners  and  occupiers  of  such  private  grounds  respectively,  for  the 
damages  they  shall  or  may  thereby  sustain,  as  shall  be  adjudged 
reasonable  by  the  trustees  or  commissioners  of  the  road  under  repair 
or  alteration ;  and  in  case  of  any  difference  concerning  such  damages 
between  such  owners  or  occupiers  and  such  trustees  or  commissioners, 
that  then  it  shaU  and  may  be  lawful  for  any  two  or  more  justices  of 
the  peace  acting  in  and  for  the  county  wherein  such  grounds  shall  be 
situate,  on  14  days'  notice  in  writing  being  given  by  either  party  to 
the  other,  to  settle,  adjudge,  and  finally  determine  what  recompense 
shall  be  made  to  such  owners  and  occupiers,  for  the  damages  they 
shall  have  sustained  as  aforesaid.  (See  4  Geo.  4,  c.  95,  s.  71,  pod, 
p.  1215.) 

Sect.  112.  Nothing  herein  contained  as  to  the  making  or  maintain- 
ing any  causeway  or  footpath,  or  any  other  matter  or  provision  in  this 
act,  shall  extend  or  be  deemed  or  construed  to  extend  to  authorise  or 
empower  any  trustees  or  commissioners  of  any  turnpike  road  to  lay 
down,  continue,  repair,  or  maintain  any  pavement,  or  any  paved  or 
pitched  causeway  or  footpath,  in  or  upon,  or  at  the  side  of  any  turn- 
pike road  within  any  town,  village,  or  hamlet  where  such  turnpike 
road  shall  pass  through  the  same,  unless  provision  shall  have  been  or 
shall  be  specially  made  for  that  piurpose  in  the  act  or  acts  of  Parlia- 
ment under  which  such  turnpike  road  shall  be  made,  maintained  or 
repaired ;  but  in  default  of  such  provision,  all  and  every  such  pave- 
ment, paved  or  pitched  causeway  or  footpath  within  such  town, 
village,  or  hamlet,  shall  be  made,  repaired,  and  maintained,  by  and  at 
the  cost  of  the  inhabitants  of  such  town,  village,  or  hamlet,  or  by 
such  other  persons  as  shaU  be  in  anywise  liable  to  make,  maintain, 
and  repair  the  same. 

By  4  Geo.  4,  c.  95,  s.  65,  it  shall  not  be  lawful  for  the  trustees  or 
commissioners  of  any  turnpike  road,  in  altering  or  diverting  the  course 
of  any  part  of  the  turnpike  road  under  their  care  and  management,  to 
take  or  pull  down  any  dwelling-house  or  other  building,  or  in  alter- 
ing or  diverting  the  course  of  any  part  of  the  turnpike  road  under 
their  care  and  management,  to  deviate  over  any  inclosed  lands  or 
grounds  more  than  100  yards  from  the  Hne  or  course  of  such  turnpike 
road,  without  the  consent  (a)  in  writing  of  the  owner  or  proprietor,  or 
of  the  person  or  persons  hereby  authorised  to  act  for  and  on  behalf  of 
the  owner  or  proprietor  of  such  dweUing-house  or  other  building,  or 
of  such  lands  or  grounds,  or  to  take  in  or  make  use  of  any  garden, 
yardj  or  paddock,  or  any  park,  planted  walk  or  avenue  to  a  house,  or 
any  inclosed  ground  planted  as  an  ornament  or  shelter  to  a  house,  or 
planted  and  set  apart  as  a  nursery  for  trees,  or  any  part  thereof  re- 
spectively, without  the  Kke  consent  of  the  owner  or  proprietor  thereof, 
or  of  the  person  or  persons  hereby  authorised  as  aforesaid,  first  had 
and  obtained ;  and  it  shalL  be  lawful  for  all  bodies  politic,  corporate, 
or  collegiate,  corporations  aggregate  or  sole,  tenants  for  life  or  in  tail, 
husbands,  guardians,  trustees,  feofees  in  trust,  committees,  executors, 
administrators,  and  all  other  persons  whomsoever,  not  only  for  or  on 
behalf  of  themselves,  their  heirs  and  successors,  but  also  for  and  on 
behalf  of  the  person  or  persons  entitled  in.  reversion,  remainder,  or 
expectancy  after  them,  and  for  and  on  behalf  of  their  cestui  que  frmts, 

{a)  As  to  the  consent,  seethe  oases,  ante,  1036. 


whetlier  femes  covert,  infanta,  or  issue  unborn,  lunatics,  idiots,  or  7.  Making  and 
other  person  or  persons  whomsoever,  and  to  and  for  .all  femes  covert  diverting  roads, 
who  are  or  shall  he  seised  of  or  interested  in  their  own  right,  and  <*<'■ 

to  and  for  all  and  every  person  or  persons  whomsoever  who  are  or  ~     '     73 
shall  be  possessed  of  or  interested  in  any  such  lands,  tenements      "°'  '  °' 
hereditaments,    or    pi-emises,  or  who   shall    sustain    any    damage, 
to  give  their  consent  in  writing  to  the  said  trustees  or  commissioners, 
for  the  taking  or  pulliug  down  of  such  dwelling-house  or  other  build- 
ing, or  the  making  such  deviation  of  more  than  100  yards  as  aforesaid, 
or  the  making  use  of  such  garden,  yard,  paddock,  park,  planted  walk, 
avenue,  or  other  such  premises  as  aforesaid,  and  to  contract  with  the 
said  trustees  or  commissioners  for  the  sale  thereof,  or  for  the  satis- 
faction to  be  made  for  the  same,  or  for  such  damages  as  aforesaid,  and 
by  conveyance,  lease  and  release,  or  bargain  and  sale,  to  sell  and 
convey  unto  the  said  trustees  or  commissioners  all  or  any  such  lands, 
tenements,  hereditaments,  or  premises,  or  any  part  thereof,  for  the 
purposes  aforesaid ;  and  all  contracts,  sales,  and  conveyances  which 
shall  be  so  made,  shall  be  good,  valid,  and  effectual,  to  all  intents  and 
purposes,  without  fine  or  recovery,  and  shall  be  a  complete  bar  to  all 
estates  tail  and  other  estates,  rights,  titles,  trusts,  and  interests  what- 
soever, any  law,  statute,  usage,  custom,  or  other  matter  to  the  con- 
trary notwithstanding;    and   all  such   bodies  politic,   corporate,  or 
collegiate,  corporations  aggregate  or  sole,  tenants  for  life  or  in  tail, 
husbands,  guardians,  trustees,  feoffees,  committees,  executors,  admi- 
nistrators, and  all  other  persons,  shall  be  and  are  hereby  indemnified 
for  what  they  or  any  of  them  shall  do  by  virtue  or  in  pursuance  of  this 
act :  Provided  always,  that  nothing  herein  contained  shall  extend,  or  Proviso  as  to  acta 
be  deemed,  taken,  or  construed  to  extend  to  revoke,  Umit,  abridge,  1?^°'^^? ^.,,in„ 
alter,  or  vary  any  powers  or  authorities  contained  in  any  act  or  acts  the  act. 
of  Parliament  existing  and  in  force  at  the  passing  of  this  act,  for 
making,  altering,   or  diverting  any  turnpike  road  or  roads,  or  the 
course  thereof,  to  be  made,  altered,  or  diverted  and  maintained  under 
the  authority  of  such  acts,  but  the  same  powers  and  authorities  shall 
and  may  be  exercised  and  carried  into  effect  by  the  trustees  or  com- 
missioners appointed  by  such  acts,  fully  and  effectually ;  anything 
herein  contained  to  the  contrary  notwithstanding. 

Sect.  66.  In  all  cases  where  the  trustees  or  commissioners  of  any  Trustees  to  fence 
turnpike  road  shall  turn  or  alter  any  part  or  parts  of  such  turnpike  ™*'^°  ^"^' 
road,  or  make  any  new  road  over  and  through  any  private  grounds,  or 
across  any  public  or  private  footway,  or  shall  take  away  any  fence  for 
widening  or  improving  any  such  road,  the  said  trustees  or  commis- 
sioners shall  make,  or  cause  to  be  made  and  planted,  proper  quickset 
hedges,  or  shall  make  or  build  proper  fences  or  walls  on  both  sides  of 
such  new  made  road,  or  on  the  side  upon  which  any  such  fence  may 
be  so  removed  as  aforesaid,  with  sufiicient  ditches  to  the  same,  and 
sufficient  posts  and  rails,  or  other  fence,  on  both  sides  of  such  quickset 
hedges,  to  protect  the  growth  thereof,  so  as  effectually  to  guard  and 
'  fence  off  the  lands  adjoining  any  such  road  from  trespass  or  injury  by 
horses,  asses,  cattle,  sheep,  or  swine ;  and  also  proper  gates,  stiles, 
posts,  bridges,  and  arches,  where  necessary,  out  of  any  such  road  into 
the  lands  adjoining,  and  shall  keep  such  fences  so  as  to  be  made  in 
good  order  and  repair,  for  and  during  the  term  of  five  years  from  the 
time  that  such  fences  shall  have  been  made  or  set  up ;  unless  the 
owners  or  proprietors  for  the  time  being  of  any  such  land  or  ground 
shall  agree  with  the  trustees  or  commissioners  to  keep  such  fences  in 
repair  from  an  earlier  period  for  such  time  as  aforesaid  (6). 

(a)  See  the  case  of  Winter  v.  OAar-  the  fences  at  their  own  expense,  and 

ter,  3  Y.  &  J.  308.  repair  them  for  several  years,  they 

(6)  If  trustees  under  an  act  turn  a  cannot  be  compelled  to  continue  such 

road  through  an  inclosure,  and  make  repairs,  unless  there  he  a  special  pro- 
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7.  Making  and 
diverting  roads, 

4  Geo.  4.  c.  95. 
Materials  for 
maldng  roads, 
b.ow  obtained. 

Contracts  for 
repairing. 

Road  must  be 
completed  before 
repairable  by  the 
public. 


3  Geo.  4,  c.  126. 
Lands  may  be 
purchased  for 
improving  tho 
road  (a). 


Bodies  politic, 
&c.,  and  inca- 
pacitated pei'sons 
empowered  to 
seU. 


*  Sic.  The  word 
"in"  seems 
omitted. 


Such  bodies  and 
persons  may 
convey  by  deed, 
&c. 

Contracts  binding. 


Wtere  the  trustees  of  a  turnpike  road  had  formed  a  new  road 
through  private  grounds,  but  had  neglected  to  make  proper  fences,  as 
required  by  the  above  enactment ;  it  was  held,  that  the  want  of  the 
necessary  funds  for  that  purpose  was  not  a  suflSoient  answer  to  a 
mandamus  commanding  them  to  make  the  fences.  [Reg.  v.  Luton 
Heads  {Trustees),  1  Q.  B.,  860.) 

See  how  materials  may  be  obtained  for  the  purpose  of  making 
roads,  &c.,  post,  p.  1211. 

As  to  contracts  for  repairing  roads,  see  4  Geo.  4,  c.  95,  s.  18,  post, 
p.  1216. 

See  ante,  p.  992,  as  to  the  public  not  being  liable  to  repair  a 
road  authorised  to  be  made  by  an  act  of  ParUiament  untU  it  is 
completed. 

2.  Pttbchasih-u,  &o.,  Laitos,  &c.,  fob  impeoting  Eoads. 

By  3  Geo.  4,  c.  126,  s.  84,  it  shall  be  lawful  for  the  trustees  or  com- 
missioners of  any  turnpike  road  to  treat,  contract,  and  agree  with  the 
owners  of,  and  persons  interested  in  any  lands,  tenements,  heredita- 
ments, and  premises,  with  their  appurtenances,  which  they  shall  deem 
necessary  to  purchase,  for  the  purpose  of  widening,  diverting,  altering, 
and  improving  such  road,  for  the  purchase  thereof,  and  for  the  loss  or 
damage  such  owners  or  persons  may  otherwise  sustain ;  and  it  shall 
be  lawful  for  all  bodies  politic,  corporate,  or  collegiate,  corpora,tiqns 
aggregate  or  sole,  tenants  for  hfe  or  in  tail,  husbands,  guardians, 
trustees,  feoffees  in  trust,  committees,  executors,  administrators,  and 
all  other  persons  whomsoever,  not  only  for  or  on  behalf  of  themselves, 
their  heirs  and  successors,  but  also  for  and  on  behalf  of  the  person  or 
persons  entitled  to  reversion,  remainder,  or  expectancy  after  them, 
and  for  and  on  behalf  of  their  cestui  que  trusts,  whether  femes  covert, 
infants,  or  issue  unborn,  lunatics,  idiots,  or  other  person  or  persons 
whomsoever,  and  to  and  for  all  femes  covert  who  are  or  shall  be 
seised  of,  or  interested  in  their  own  right*,  and  to  and  for  all  and  every 
person  and  persons  whomsoever,  who  are  or  shall  be  possessed  of,  or 
interested  in  any  such  lands,  tenements,  hereditaments,  or  premises,  or 
who  shall  sustain  any  damage  as  aforesaid,  to  contract  with  the  said 
trustees  or  commissioners  for  the  sale  thereof,  or  for  the  satisfaction 
to  be  made  for  the  sam.e,  or  for  such  damages  as  aforesaid ;  and  by 
conveyance,  lease  and  release,  or  bargain  and  sale,  to  sell  and  convey 
unto  the  said  trustees  or  commissioners,  all  or  any  such  lands,  tene- 
ments, hereditaments,  or  premises,  or  any  part  thereof,  for  the 
purposes  aforesaid  (i);  and  all  contracts,  sales,  and  conveyances 
which  shall  be  so  made,  shall  be  good,  valid,  and  effectual,  to  all  in- 
tents and  purposes,  without  fine  or  recovery,  and  shall  he  a  com- 
plete bar  to  all  estates  tail  and  other  estates,  rights,  titles,  trusts,  and 


vision  in  the  act  to  that  effect.  (B.  v. 
The  CommissioTiers  of  Llandillo  Dis- 
trict, 2  T.  B.  232.)  In  this  case  it 
was  considered,  that  what  is  meant 
by  a  road  is  the  surface  over  which 
the  king's  subjects  have  a  right  to 
pass,  and  that  the  owners  of  the  land 
are  bound  to  repair  the  fences  on 
each  side,  unless  otherwise  provided 
by  the  act. 

See  also  the  meaning  of  the  words 
road  and  centre  of  the  road,  ante, 
p.  1157. 

(a)  See  as  to  the  principles  upon 
which  a  court  of  equity  will  exercise 


jurisdiction  over  bodies  to  whom  Par- 
liament has  given  power  of  making 
compulsory  purchases  of  lauds,  Webb 
V.  Manchester  and  Leeds  Bailway 
Company,  4  My  I.  &  Or.  116. 

(J)  This  clause,  directing  a  con- 
veyance to  the  trustees,  where  lands 
are  purchased  by  them,  does  not  apply 
where  the  vendors  are  persons  sui  juris, 
and  acting  in  their  own  right — and 
no  such  conveyance  is  neces.<iary  to 
give  the  public  a  right  to  the  new 
road,  or  the  vendor  alright  to  the  old. 
(See  Allniiit  v.  Pott^ B.&Ad.  302.) 
See  form  of  conveyance,  p.  1202. 


interests  ■whatsoever,  any  law,  statute,  usage,  custom,  or  other  matter  7.  Making  and 
to  the  contrary  notwithstanding;  and  afl.  such  bodies  politic,  cor-  dwertimg  roads, 
porate,  or  coUegiate,  corporations  aggregate,  or  sole,  tenants  for  life  or  tic. 

in  tail,  husbands,  guardians,  trustees,  feoffees,  committees,  executors,  — ; — 

administrators,  and  all  other  persons,  shall  be  and  are  hereby  indem-  1  f.°'  *'  t3  \ 
nified  for  what  they  or  any  of  them  shall  do  by  wtue  or  in  pursuance  indemnified!"'   "' 
of  this  act. 

Sect.  85.  If  any  such  bodies  politic,  corporate,  or  collegiate,  corpo-  when  persons 
rations  aggregate  or  sole,  tenants  for  life  or  in  tail,  husbands,  guardians,  interested  (a) 
trustees,  feoffees,  committees,  executors,  administrators,  or  any  other 
person  or  persons  interested  in  any  such  lands,  tenements,  heredita- 
ments,  or  premises,  or  sustaining  any  damage   as  aforesaid,  upon  after  notice 
notice  (5)  to  him,  her,  or  them,  given  or  left  in  writing  at  the  dwelling- 
house  or  dwelling-houses,  place  or  places  of  abode  of  such  person  or 
persons,  or  of  the  principal  ofl&cer  or  officers  of  any  such  bodies  politic, 
corporate,  or  collegiate,  corporations  aggregate  or  sole,  tenants  for  life 
or  in  tail,  or  at  the  house  of  the  tenant  in  possession  of  any  such  lands, 
tenements,  hereditaments,  or  premises,  shall,  for  the  space  of  30  days  shall  neglect  or 
next  after  such  notice  given  or  left  as  aforesaid,  neglect  or  refuse  to  ^(5"?°  *°        ' 
treat,  or  shall  not  agree  in  the  premises,  or  by  reason  of  absence  shall 
be  prevented  from  treating,  then  and  in  every  such  case,  the  said 
trustees  or  conmiissioners  shall  cause  such  damage,  value,  or  recoia-  ?*™*s^*°''^'J 
pcnse  to  be  inquired  into  and  ascertained  by  a  jury  of  12  indifferent  a^i^^  """"     ^ 
men  of  the  county,  riding,  or  place  wherein  such  lands,  tenements, 
hereditaments,  or  premises  do  lie ;    and,  in  order  thereto,  the  said  Power  to  summon 
trustees  or  commissioners  are  hereby  empowered  and  required,  from  witnesses, 
time  to  time,  as  occasion  shall  require,  to  summon  and  call  before 
such  jury,  and  examine  upon  oath,  all  and  every  person  and  persons 
whomsoever,   who   shall  be  thought    necessary  and    proper  to  be 
examined  concerning  the  premises ;  (which  oath  the  said  trustees  or  'V'iew,  &c. 
commissioners,  or  any  or  either  of  them,  are  and  is  hereby  empowered 
to  administer) ;  and  such  trustees  or  commissioners  shall,  by  ordering 
a  view  or  otherwise,  use  all  lawful  ways  and  means,  as  well  for  their 
own  as  for  the  said  jury's  information  in  the  premises ;  and  after  the 
said  jury  shall  have  inquired  of  and  assessed  such  damage  and  recom- 
pense (c),  they  the  said  trustees  or  commissioners    shall    thereupon  Order  of  payment 
order  {d)  the  sum  or  sums  of  money  so  assessed  by  the  said  jury,  to  be  °*  ™'"®  assessed. 
paid  to  the  said  owners  or  other  persons  interested,  according  to  the 
verdict  or  inquisition  of  such  jury  (e) ;  and  such  verdict  or  inquisition,  Verdict  final. 

(a)  See  a  variety  of  forms  applicable  the  party  for  the  expense  of  keeping 

to  this  provision,  post,  Nos.  67  to  76.  up  the  fences  between  the  road  and 

(S)  This  is  essential,  and  must  ap-  the  inclosure."  (R.  v.  Llandillo  Qmn- 

pear  to  have  been  duly  given  on  the  missioners,  2  T.  R.  233-4.)    "Where  a 

face  of  the  proceedings.     {B.  v.  Bagr  jury  was  impanneled  to   assess  the 

sliaw,  7  T.  R.  363  ;  Rex  v.  Norwich  value  of,  and  recompense  and  satis- 

and  Watton  Road  Trustees,  5  A.  &  E.  faction  for,  the  interests  of  several 

663.     And  see  R.  v.  South  Holland  parties  who  had  several  interests,  and 

Drainage  Committee,  8  A.  tk  H.  429  ;  found  only  one  general  sum  ;  the  in- 

R.  V.  Trustees  of  Swansea  Harbour,  8  quisition  wa,s  held  bad,  for  not  ap- 

A.  <b  E.   439;  Doe  d..  Payne  v.   Tlie  portioning  the  value  among  such  par- 

Bristol  and  Baxter  Railway  Company,  ties.     (R.   v.  Norwich  and    Watton 

6M.  JiW.ZiO.     See  foi-m,  posi,  No.  Roads,  5  Ad.  &  E.  5QZ.) 
67.     And  see   Sims  v.    Comrrieraial  (d)  The  making  of  this  order  is  a 

Railway   Company,   1    Rail.    Cases,  ministerial  act.   It  is  not  a  judgment, 

431,  where  a  notice  to  treat  under  a  or  in  the  nature  of  a  judgment,     (if. 

railway  act  was  held  sufficient,   and  v.   Trustees  of  Norwich  and  Watton 

infra,  n.  (e).)  Roads,  5  Ad.  &  E.  563.) 

(c)  In    estimating   the     damages,  (e)  Upon  the  inquisition  sufficient  Form  of  Incjuisi- 

Grose,  J.,  observed — "  The  jury  must  must  appear  to  give  it  validity.     (R.  ^°^- 

be  taken  to  give  as  much  as  will,  be-  v.  Trustees  of  Norwich  and   Watton 

sides  the  value  of  the  land,  indemnify  Roads,  5  Ad.  &  E.  568  ;  R.  v.  Bag- 


7.  Making  and  and  judgment,  order,  and  determination  thereon,  shall  be  final,  bind- 
diverting  roads,  ing,  and  conclusive,  to  all  intents  and  purposes,  against  all  parties  and 
*c.  persons  wliomsoeYer  claiming  or  to  claim  any  estate  in  possession, 

reversion,  or  otherwise,  their  heirs  and  successors,  as  well  absent  as 
present,  infants,  femes  covert,  idiots,  lunatics,  and  persons  under  any 
other  disability  whatsoever,  bodies  politic,  corporate,  or  collegiate, 
corporations  aggregate  or  sole,  tenants  for  life  or  in  tail,  as  well  as  all 
and  every  person  and  persons  whomsoever  (a),  and  for  summoning 
and  returning  such  juries,  the  said  trustees  or  commissioners  are 
hereby  empowered  to  issue  their  warrant  or  warrants  in  writing  (c)  to 
the  sheriff  of  the  county  whei-ein  such  lands,  tenements,  hereditaments, 
or  premises  do  lie,  commanding  him  to  impannel,  summon,  and  return 
an  indififerent  jury  of  24  persons,  qualified  to  serve  upon  juries,  to 
appear  before  such  trustees  or  commissioners  at  such  time  and  place 
Who  is  to  summon  as  in  such  warrant  or  warrants  shall  be  appointed ;  and  such  sheriff,  or 
same,  &c.  his  deputy,  or  deputies,  is  and  are  hereby  required  to  impaimel,  sum- 


3  Geo.  4,  0.  126. 


Tmsteea  em- 
powered to  issue 
warrants,  &c.,  to 
sherilF,  for  a 
jury  (/>). 


shaui,  1  T.  R.  363.  Where  the  in- 
quisition did  not  set  out  that  the 
above  notices  to  treat  had  been  given, 
the  judges  seemed  to  be  of  opinion 
that  it  was  bad,  although  it  appeared 
by  affidavit  that  they  had  in  fact 
been  given.  (R.  v.  Trustees  of  Nor- 
wich and  Watton Roads,  supra.)  Lit- 
tledale,  J.,  in  delivering  his  judgment 
in  this  case,  said,  ' '  Whether  the  no- 
tice oiigbt  to  appear  on  the  inquisi- 
tion is  a  point  on  which  I  desire  not 
to  be  concluded  ;  but  my  impression 
is,  that  it  should  appear,  not  as  the 
finding  of  the  jury,  but  in  the  nature 
of  a  caption."  (See  Doe  d.  Payne  v. 
The  Bristol  and  Exeter  Railway  Com- 
pany,  6  M.  6e  W.  320 ;  R.  v.  South 
Holland  Drainage  Committee,  S  A.  <fe 
E.  429  ;  Taylor  v.  Olemson,  2  G.  <b 
D.  346  ;  and  R.  v.  Swansea  JSarhour 
Trustees,  8  A.  <b  E.  439.) 

(a)  The  inquisition  may  be  brought 
up  hy  certiorari ;  sect.  145  of  the 
above  act,  which  took  away  certiorari, 
being  repealed  by  stat.  4  Geo.  4,  c. 
95,  s.  86  ;  and  stat.  4  Geo.  4,  c.  95, 
s.  87,  taking  away  certiorari  in  cases 
only  of  proceedings  under  that  sta- 
tute. {R.  V.  Tnistees  of  Norwich  and 
Watton  Road,  5  A.  Jc  E.  563.)  The 
inquisition  may  be  removed  by  cer- 
tiorari before  an  order  has  been  made 
for  payment  of  the  money  assessed  by 
the  jury,     (tb.) 

(J)  If  the  trustees  refuse  to  issue 
their  warrant  for  the  above  purpose, 
the  Court  of  Queen's  Bench  will  com- 
pel them  to  do  so  by  a  writ  of  man- 
damvis.  See  the  following  cases, 
which  have  been  decided  under  rail- 
way and  other  local  acts  containing 
similar  enactments  to  the  above. 
(Ex parte ParTces,  9  Dowl.  614  ;  R.\. 
Eastern  Counties  Railway,  6  Jur.  365, 
Q.  B. ;  R.  V.  North  Midland  Railway 


Company,  2  R.  Cas.  1  ;  R.  v.  Bir- 
mingham Canal  Company,  4  Jur. 
193  ;  -K.  V.  Wilts  and  Berks  Canal 
Company,  8  Dowl.  623  ;  R.  v.  Tlie 
Northern  Union  Railway,  8  Dowl. 
329  ;  R.  V.  The  London  and  Black- 
viall  Railway  Company,  4  Jur.  859 ; 
R.  V.  The  North  Union  Railway  Com- 
pany, 1  R.  Cas.  729  ;  R.  v.  The  Not- 
tingham Old  Water-works  Company, 
6  A.&E.  355,  etc.  ;  Chalot  v.  Lord 
Morpeth,  15  Q.  B.  446 ;  E.  and  W. 
India  Dock  Companies  v.  Qatke,  3 
Mac.  &  0.  155.) 

A  mandamus  had  been  issued,  di- 
recting the  trustees  of  a  turnpike 
road  to  hold  an  inquisition,  and  as- 
certain the  damage  occasioned  to  a 
landowner  by  a  new  road  cut  through 
his  land.  The  jury  summoned  for 
that  pm-pose,  after  being  locked  up 
for  a  whole  night,  and  not  being 
likely  to  agree  on  the  following  morn- 
ing, were  then  discharged,  without 
the  consent  of  the  party.  The  court 
refused  to  quash  a  return,  stating 
these  facts,  without  further  discussion. 
(BiCX  V.  Harham  Roads  (Trustees),  4 
Jur.  50,  Q.  B.     See  "Mandamus.") 

(c)  See  a  iorm,  post.  No.  68.  When 
a  company  empowered  by  Parliament 
has  given  notice  to  an  owner  of  land 
to  treat  for  the  purchase  of  a  part  of 
it,  but  the  owner  and  the  company 
cannot  agree  upon  the  terms,  and  the 
company,  therefore,  issue  a  precept 
to  the  sheriff'  to  summon  a  jury  to 
assess  the  value  ;  the  part  of  the  land 
which  is  described  in  the  precept  as 
being  that  of  which  the  jury  are  to 
assess  the  value,  must  be  neither  less 
nor  more  than  that  for  the  purchase 
of  which  the  owner  has  already  been 
required  by  the  notice  to  treat.  (Ston^ 
V.  Commercial  Railway  Company,  4 
Myl.  &  C.  122.) 
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mon,  and  return  such  number  of  persons  accordingly;  and  out  of  tte  7.  MaJcmg  and 
persons  so  impanneled,  summoned,  and  returned,  or  out  of  sucli  of  diverting  roads, 
theni  as  shall  appear  upon  such  summons,  the  said  trustees  or  com-  tfcc. 

missioners  shall  and  are  hereby  empowered  and  required  to  swear,  or 

cause  to  be  sworn-,  12  men,  who  shall  be  a  jury  for  the  purposes  afore-  ^  *^*°-  *■  "•  ■'^^• 

said;    and  in  default  of  a  sufficient  number  of  jurymen,  the  said 

sheriff,  or  his  deputy  or  deputies,  shall  return  other  honest  and 

indifferent  men  of  the  standers-by,  or  that  can  be  speedily  procured 

to  attend  that  service,  to  the  number  of  12  ;  and  all  persons  concerned  Cliallenges. 

shall  have  their  lawful  challenges  against  the  said  jurymen  when  they 

come  to  be  sworn,  but  shall  not  challenge  the  array ;  and  the  said  Fines  may  bo  im- 

trustees  or  commissioners  acting  in  the  premises,  shall  have  power,  5°^^'^  ™  sheriffs, 

from  time  to  time,  to  impose  any  reasonable  fine  or  fines  upon  such 

sheriff,  his  deputy  or  deputies,  bailiff  or  bailiffs,  agent  or  agents, 

making  defaiilt  in  the  premises,  and  on  any  of  the  persons  that  shall 

be  summoned  and  returned  on  such  jury,  and  who,  without  sufficient  P^'^o^^  ™™- 

excuse,  shall  not  appear,  or  appearing  shall  refuse  to  be  sworn  on  the  """"^  °"  ''"'^' 

said  jury,  or  being  sworn  shall  refuse  to  give  or  shall  not  give  their 

verdict,  or  in  any  other  manner  wilfully  neglect  their  duty  therein, 

contrary  to  the  true  intent  and  meaning  of  this  act,  and  on  any  of  the 

persons  who,  being  required  to  give  evidence  before  the  said  jury,  and  witnesses 

shall,  without  sufficient  excuse,  refuse  or  neglect  to  appear,  or  appear-  4*"^°^  default, 

ing  shall  refuse  to  be  sworn  and  examined  or  to  give  evidence,  so  that 

no  one  fine  be  more  than  101.  on  any  such  sheriff,  deputy,  bailiff,  or 

agent,  nor  more  than  51.  on  any  other  person,  for  one  offence. 

By  7  &  8  Geo.  4,  c.  24,  s.  7,  if  any  lands,  tenements,  or  heredita-  p^vi^'fonfor  pay-' 
ments,  which  shaU.  be  purchased  for  the  purposes  of  any  act  for  ment  of  mort- 
making  or  maintaining  turnpike  roads,  shall  be  in  mortgage  to  any  K*e'=s  on  lands 
person,  then,  and  in  such  case,  the  trustees  shall,  and  they  are  hereby  P"'''='^^^°- 
required  to  pay,  or  cause  to  be  paid,  to  the  mortgagee  or  mortgagees, 
his,  her,  or  their  executors,  administrators,  or  assigns,  upon  applica- 
tion in  writing  made  to  the  trustees  or  their  clerk,  signed  by  such 
mortgagee  or  mortgagees,  his,  her,  or  their  executors,  administrators, 
or_  assigns,  such  sum  or  sums  of  money  as  shall  be  agreed  for,  ascer- 
tained, and  determined,  for  the  purchase  of  such  lands,  tenements,  or 
hereditaments,  or  a  competent  part  thereof ;  and  such  sum  or  sums  of 
mone3r,  when  so  paid,  shall  be  and  be  deemed  to  be,  in  discharge  of 
the  principal  money,  or  part  thereof,  due  on  such  mortgage  or  mort- 
gages, and  acknowledgment  of  the  receipt  thereof  shall  be  made  by 
indorsement  on  the  mortgage  deed  or  deeds,  signed  by  such  mortgagee 
or  mortgagees,  his,  her,  or  their  executors,  administrators,  or  assigns, 
in  the  presence  of  one  or  more  credible  witness  or  witnesses  ;  and  such 
indorsement  shall  be  and  be  deemed  to  be  a  full  and  sufficient  discharge  ■ 
to  the  trustees  from  the  mortgagee  or  mortgagees,  his,  her,  or  their 
executors,  administrators,  or  assigns,  and  also  a  full  and  sufficient 
discharge  to  the  mortgagor  or  mortgagors,  his,  her,  or  their  heirs, 
executors,  administrators  or  assigns,  from  the  mortgagee  or  mort- 
gagees, his,  her,  or  their  executors,  administrators,  or  assigns,  for  so 
much  money  as  shall  be  expressed  in  such  indorsement. 

By  3  Geo.  4,  c.  126,  s.  86,  every  sum  of  money  or  recompense  to  be  |^Geo.  4,  0. 126. 
agreed  for  or  assessed  as  aforesaid,  shall  be  paid  out  of  any  monies  in  for^nd^^^to.?  to 
the  hands  of  the  said  trustees  or  commissioners,  or  out  of  the  tolls  be  paid  by  trus- 
granted  by  the  act  for  making  and  repairing  su,ch  turnpike  road,  or  to^part^es'entttkd 
out  of  the  monies  to  be  borrowed  on  the  credit  thereof,  to  the  party  or  thereto,  or  p;vid 

into  bank  (a), 

{a)  If  the  company  refuse  to  pay  E.  355. )    The  court  will  not  grant  a 

the  sum  assessed,  the  Court  of  Queen  3  peremptory  mandamus  In  the  first  in- 

Bench  will  compel  them  to  do  so  by  stance  ;  the  motion  must  be  for  a  rule 

a  writ  of  mandamus.     (See  M.  v.  The  nisi.  {S,  v.  Vewshury  Turnpike  Rood 

Nottingham  Old  Water-works,  G  A.  &  {Trustees),  i  Jur.  26  B.  C.)    In  the 
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3  Geo.  4,  c.  126. 

upon  wMch  the 
premises  shall 
vest  in  trustees. 


After  new  road  is 
completed,  the 
old  road  may  he 
sold. 


*  Sic. 

When  old  road 
leads  to  place,  &c. 
"vvhieh  new  road 
does  not,  what  to 
be  done. 


Purchase-money 
to  bo  applied  to 
pui-poses  of  act. 


parties,  or  p^fson  or  persons  'respectively  entitled  thereto,  or  to  their 
agents^  or  into  the  Bank  of  England  (a),  in  manner  by  this  act  directed, 
(as  the  case  may  be) ;  and  upon  such  payment  to  such  parties  or  per- 
sons, or  their  agents,  or  into  the  Bank  of  England,  and  after  30  days' 
notice  thereof  given  to  such  parties  or  persons,  or  to  their  agents,  or 
left  at  their  respective  usual  places  of  abode,  or  with  the  tenant  or 
tenants  in  possession  of  such  lands,  tenements,  hereditaments,  and  pre- 
mises, then  such  lands,  teneiments,  hereditaments,  and  premises  respec- 
tively, shall  be  vested  in  such  trustees  or  commissioners,  and  shall  and 
may  be  taken  and  used  for  the  purposes  of  ^uch  act ;  and  such  lands,  and 
the  site  of  such  lands,  tenements,  hereditaments,  and  premises,  shall  be 
laid  into  and  made  part  of  the  road,  in  such  manner  as  the  said  trus- 
tees or  commissioners  shall  direct,  and  shall  be  repaired  and  kept  in 
repair  by  such  trustees  or  commissioners,  by  the  same  ways  and  means 
as  any  other  part  of  the  rbad  under  their  management  is  or  ought  to 
be  kept  in  repair ;  and  all  parties  and  persons  whomsoever  shall  be 
divested  of  all  right  and  title  to  such  lands,  tenements,  and  heredita- 
ments ;  and  after  such  new  road  shall  be  completed,  the  lands  or 
grounds  constituting  any  former  roads  or  road,  or  so  much  and  such 
part  or  parts  thereof  as  in  the  judgment  of  the  said  trustees  or  com- 
missioners may  thereby  become  useless  or  unnecessary,  or  *  shall  or 
may  be  stopped  up  and  discontinued  as  public  highways,  (unless  lead- 
ing over  some  moor,  heath,  common,  uncultivated  land  or  waste 
ground,  or  to  some  church,  mill,  village,  town  or  place,  lands,  or 
tenements,  to  which  such  new  road  or  roads  doth  not  or  do  not  imme- 
diately lead,  and  which  may  therefore  be  deemed  proper  (6)  to  be  kept 
open,  either  as  a  public  or  private  way  or  ways,  for  the  use  of  any 
iiihabitant  at  large,  or  any  individual  or  individuals),  and  shall  be 
vested  in,  and  shall  and  may  be  sold  and  conveyed  (c)  by  the  said 
trustees  or  commissioners,  in  the  manner  herein  mentioned,  for  the 
best  price  that  can  be  gotten  for  the  same,  and  the  money  arising  by 
such  sale  shall  be  applied  for  the  purposes  of  the  act  for  repairing  and 


first  of  these  cases  it  was  also  held, 
that  the  company,  in  showing  cause 
against  the  rule  for  a  mandamus, 
were  precluded  from  contending  that 
the  injury  sustained  by  the  applicant 
was  not  within  tlie  act  under  which 
the  compensation  was  claimed,  or 
that  all  preliminaries  necessary  to 
support  a  former  mandamus,  com- 
nianding  them  to  issue  their  warrant 
for  a  jury  to  assess  the  damages  sus- 
tained by  the  applicant,  were  not 
fulfilled  ;  that  all  formal  prelimina- 
ries, essential  to  the  verdict,  must  bo 
presumed  to  have  been  fulfilled  in 
default  of  aJEdavit  to  the  contrary  ; 
that  the  jury  having  assessed  a  com- 
pensation to  the  'applicant,  without 
noticing  the  interest  of  any  other 
person,  it  was  not  to  be  presumed,  in 
the  absence  Of  any  afiidavit,  that  they 
had  given  such  compensation  for  a 
larger  inteuest  than  the  applicant 
really  had,  or  had  overlooked  any 
other  persop's  interest ;  that  if  costs 
were  recoverable  at  all  for  the  inqui- 
sition, &c.,  they  must  be  levied  as 
prescribed  by  the  act  •  that  no  man- 
damus would  lie  for  the  payment. 


though  application  had  been  made  to 
a  justice  for  a  distress  warrant,  which 
he  had  refused  ;  and  that  a  mandamus 
would  not  lie  for  the  costs  of  the 
former  mandamus. 

(a)  This''part  of  this  provision  is 
repealed,  and  a  new  one  enacted,  by 
7  &  8  Geo.  4,  c.  24,  ss.  9,  10,  11,  &c. 
See  post,  p.  1199. 

(J)  This  part  of  the  clause  does  not 
take  away  the  power  to  stop  up  a 
road  leadiiig  to  some  church,  &o.  ; 
but  authorises  the  trustees  to  leave 
open  roads  of  that  description,  when, 
in  their  discretion,  they  shall  think 
fit.  {Be  Beavmoir  v.  Welch,  1  B.  & 
0.  266.)  It  was  observed  in  this  case, 
that  the  trustees  had  "even  the  re- 
markable power  of  converting  a  pub- 
lic into  a  private  way."  (See  Winter 
V.  Churton,  3  Y.  &j.  308.) 

(c)  For  the  purpose  of  effecting  the 
sale  hereby  directed,  it  seems  that  the 
legislature  has  expressly  vested  the 
soil  and  inheritance  in  the  trustees, 
otherwise  it  woiild  not  so  vest.  (See 
Davison  y.  Gill,  1  East,  69,  and  ob- 
servations, ante,  p.  1163.) 
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taaintaining  such  turnpike  road ;  and  all  c'onTeyances,  being  executed  7.  Making  and 
by  the  said  trustees  or  commissioners,  and  inroUed  in  the  office  of  the  diverting  roads, 
clerk  of  the  peace  for  the  county,  city,  or  place  wherein  such  road  <t-c. 

shall  be  situate,  shall  be  good  and  effectual  in  the  law  to  all  intents  

and  purposes  whatsoever ;  or  it  shall  be  lawful  for  the  said  trustees  or  ^  ^^°-  *■  "■  ■'■^^• 
(ibinmissioners,  instead  of  making  such  sale  as  aforesaid,  to  give  up  to  Convoyanoes  exc- 
the  owners  or  proprietors  of  any  adjoining  lands,  tenements,  or  here-  and  enroUed^^rith 
ditaments,  whose  building,  land,  or  ground  shall  be  had  or  taken  for  "lerk  of  peace,  to 
the  purposes  of  this  act,  any  part  or  parts  of  the  present  or  old  roads,  ^°  ™iid(a). 
in  lieu  of,  and  in  exchange  for  the  same,  in  such  way  and  manner  as  old  road" trusteed 
such  trustees  or  commissioners,  and  owners  or  proprietors  shall  agree  may  give  it  in  ex- 
upon,  and  think  fit  (6).  ofSdfor":^^''^ 

The  7  &  8  Geo.  4,  c.  24,  s.  8,  repeals  so  much  of  the  3  Geo.  4,  c.  126,  road, 
as  directs  the  appHoation  of  compensation  money  for  lands,  &c.,  pur- 
chased  for  making  or  maintaining  turnpike  roads.     The   sections 
repealed  are  the  90th  to  the  96th  inclusive. 

•By  7  &  8  Geo.' 4,  c.  24,  s.  9,  if  any  money  shall  be  agreed  or  ^*l,|^^M'^°- ^*- 
awarded  to  be  paid  for  any  lands,  tenements,  or  hereditaments,  pur-  compensation 
chased,  taken,  or  used'by  the  trustees,  which  shall  belong  to  any  body  when  amoxinting 
politic,  corporate  or  collegiate,  corporation  aggregate  or  sole,  infant,  the^partymtrtie™ 
lunatic,  tenant  for  life  or  in  tail,. general  or  special,  feoflfee  in  trust,  thereto  is  under 
guardian,  committee,  trustee,  feme  covert,  or  other  incapacitated  per-  ™y  incapacity. 
son,  such  monies  shall,  if  the  same  amount  to  the  sum  of  200?.,  with 
all  convenient  speed,  be  paid  into  the  Bank  of  England,  in  the  name 
and  with  the  privity  of  the  accountant-general  of  the  Court  of  Exche- 
quer, to  be  placed  to  his  account  ex  parte  the  trustees  for  executing 
such  act,  pursuant  to  the  method  prescribed  by  1  Geo.  4,  c.  35,  and 
the  general  orders  of  the  said  court,  and  without  fee  or  reward ;  and 
such  money,  when  so  paid  in,  shall  be  applied,  under  the  direction 
and  with  the  approbation  of  the  said  court,  to  be  signified  by  an  order 
to  be  made  upon  a  petition  to  be  preferred  in  a  summary  way  by  the 
person  who  would  have  been  entitled  to  the  rents  and  profits  of  the 
said  lands,  tenements,  or  hereditaments,  in  the  purchase  of  the  land- 
tax  or  the  discharge  of  any  debt  or  debts,  or  such  other  incumbrances, 
or  part  thereof,  as  the  said  court  shall  authorise  to  be  paid  affecting 
the  same  lands,  tenements,  or  hereditaments,  or  affecting  other  lands, 
tenements,  or  hereditaments,  standing  settled  therewith  to  the  same 
or  the  like  uses,  intents,  or  purposes :  or  where  such  money  shall  not 
be  so  applied,  then  the  same  shall  be  laid  out  and  invested,  under  the 
direction  and  approbation  of  the  said  court,  in  the  purchase  of  other 
lands,  tenements,  or  hereditaments,  which  shall  be  conveyed  and 
settled  to,  for,  and  upon  such  and  the  like  uses,  trusts,  intents,  and 
purposes,  and  in  the  same  manner  as  the  lands,  tenements,  or  heredita- 
ments, which  shall  be  so  purchased,  taken,  or  used  as  aforesaid,  stood 
settled  or  limited,  or  such  of  them  as  at  the  time  of  making  such  con- 
veyance and  settlement  shall  be  existing,  undetermined,  and  capable 

(a)  See  S.  y.  Leeds  and,  Liverpool  had  acquired  a  complete  right  in  the 
Canal  Company,  11  A.  dkE.  316.  new  road,  and  the  plaintiffs  in  the 
■  (6)  Where  trustees  under' a  turn-  land  given  in  exchange,  though  no 
pike  act  agreed  with  the  plaintiffs  to  conveyance  had  been  executed  on 
exchange  with  them  a  portion  of  old  either  side .  The  clause  in  sect.  84, 
road  for  land  required  to  form  a  new  ante,  ■p.  1194,  directing  a  conveyance 
road,'  pursuant  to  the  above  86th  to  .the  trustees  where  lands  are  pur- 
section  ;  the.  new  road  hairing  been  chased  by  them,  being  held  not  to 
completed,  and  an  order  being  made  apply  where  the  vendors  are  persons 
for  stopping  up  the  old  road  as'  unne-  sui  juris  and  acting  in  their  own 
cessary,  the  trustees,  hy  the  same  right.  {Allnutt  and  another  v.  Pott, 
order,  gave  up  the  portion  of  old  road  IS.  &  Ad.  302.)  See  form  of  such 
to  the  plaintiffs,  according  to  agree-  an  order,  post. 
ment :— it  was  held,  that  the  public 
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7  &  8  Geo.  4,  c.  24. 


Application  when 
under  200/.,  and 
above  20i. 


When  less  than 
20i. 


Payment  of  money 
■where  title  not 
satisfactory,  or 
owner  not  being 
found,  &LC.  (a). 


of  taking  effect ;  and  in  tie  mean  time,  and  until  such,  purcliase  shall 
be  made,  the  said  money  shall,  by  order  of  the  said  court,  upon  appli- 
cation thereto,  be  invested  by  the  said  accountant-general,  in  his 
name,  in  the  purchase  of  three  pounds  per  centum  consolidated,  or 
three  pounds  per  centum  reduced  bank  annuities;  and  in  the  mean 
time,  and  until  the  said  bank  annuities  shall  be  ordered  by  the  said 
court  to  be  sold  for  the  puposes  aforesaid,  the  dividends  and  annual 
produce  of  the  said  consolidated  or  reduced  bank  annuities  shall,  from 
time  to  time,  be  paid,  by  order  of  the  said  court,  to  the  person  who 
would,  for  the  time  being,  have  been  entitled  to  the  rents  and  profits 
of  the  said  lands,  tenements,  or  hereditaments  so  purchased,  in  case 
such  purchase  or  settlement  were  made. 

Sect.  10.  If  any  money  so  agreed  or  awarded  to  be  paid  for  any 
lands,  tenements,  or  hereditaments,  purchased,  taken,  or  used,  and 
belonging  to  any  person  under  any  disability  or  incapacity  as  afore- 
said, shall  be  less  than  the  sum  of  200Z.,  and  shall  exceed  the  sum  of 
20Z.,  then,  and  in  all  such  cases,  the  same  shall,  at  the  option  of  the 
person  for  the  time  being  entitled  to  the  rents  and  profits  of  the  lands, 
tenements,  and  hereditaments  so  purchased,  taken,  or  used,  or  of  his 
guardian  or  guardians,  committee  or  committees,  in  case  of  infancy, 
idiotcy,  or  lunacy,  to  be  signified  in  writing  under  their  respective 
hands,  be  paid  into  the  Bank  of  England,  in  the  name  and  with  the 
privity  of  the  said  accountant-general  of  the  Court  of  Exchequer,  and 
be  placed  to  his  account  as  aforesaid,  in  order  to  be  appKed  in  manner 
hereinbefore  directed ;  or  otherwise  the  same  shall  be  paid,  at  the  like 
option,  to  two  trustees,  to  be  nominated  by  the  person  or  persons 
making  such  option,  and  approved  of  by  the  trustees  taking  such 
lands,  tenements,  or  hereditaments  (such  nomination  and  approbation 
to  be  signified  in  writing  under  the  hands  of  the  nominating  and 
approving  parties),  in  order  that  such  principal  money,  and  the 
dividends  and  interest  arising  thereon,  may  be  applied  in  manner 
hereinbefore  directed,  so  far  as  the  case  may  be  applicable,  without 
obtaining  or  being  required  to  obtain  the  direction  or  approbation  of 
the  said  Court  of  Exchequer. 

Sect.  11.  Where  such  money  so  agreed  or  awarded  to  be  paid  as 
hereinbefore  mentioned  shall  be  less  than  the  sum  of  20/!.,  then,  and 
in  all  such  cases,  the  same  shall  be  applied  to  the  use  of  the  corpora- 
tion or  person  who  would  for  the  time  being  have  been  entitled  to  the 
rents  and  profits  of  the  lands,  tenements,  or  hereditaments  so  pur- 
chased, taken,  or  used,  ia  such  manner  as  the  trustees  taking  such 
lands,  tenements,  or  hereditaments  shall  think  fit ;  or  in  case  of 
infancy,  idiotcy,  or  lunacy,  then  to  his  guardian  or  guardians,  com- 
mittee or  committees,  to  and  for  the  use  and  benefit  of  such  person  so 
entitled  respectively. 

Sect.  12.  In  case  the  corporation  or  person  to  whom  any  sum  or 
sums  of  money  shall  be  awarded,  for  the  purchase  of  any  lands,  tene- 
ments, or  hereditaments,  shall  refuse  to  accept  the  same,  or  shall  not 
be  able  to  make  a  good  title  to  the  premises  to  the  satisfaction  of  the 
trustees,  or  in  case  the  person  to  whom  such  sum  or  sums  of  money 
shall  be  so  awarded  cannot  be  found,  or  if  the  person  entitled  to  such 
lands,  tenements,  or  hereditaments,  be  not  known  or  discovered,  then, 
and  in  every  such  case,  it  shall  be  lawful  for  the  said  trustees  to  order 
the  said  sum  or  sums  of  money  to  be  paid  into  the  Bank  of  England, 
in  the  name  and  with  the  privity  of  the  accountant-general  of  the  said 
Court  of  Exchequer  to  be  placed  to  his  account,  to  the  credit  of  the 
parties  interested  in  the  said  lands,  tenements,  or  hereditaments 
(describing  them),  subject  to  the  order,  control,  and  disposition  of  the 
said  Court  of  Exchequer :  which  said  court,  on  the  application  of  any 


{a)   See  R.  v.  The  Deptford  Pier  Company,  i  A.  <&  E.  910. 


fgigjjiwa^s,  Eurnpite.  1201 

person  making  _  claim  to  such,  sum  or  sums  of  money,  or  any  part  7.  MaUng  and 

thereof,  by  motion  or  petition,  shall,  and  is  hereby  empowered,  in  a  diverting  roads, 

summary  way  of  proceeding  or  otherwise,  as  to  the  same  court  shall  &c. 

seem  meet,  to  order  the  same  to  be  laid  out  and  inyested  in  the  public  7*00040  24 

funds,  and  to  order  distribution  thereof,  or  payment  of  the  dividends  o°-   .  • 

thereof,  according  to  the  respective  estate  or  estates,  title,  or  interest, 

of  the  person  making  claim  thereto,  and  to  make  such  other  order  in 

the  premises  as  to  the  said  court  shall  seem  just  and  reasonable ;  and 

the  cashier  or  cashiers  of  the  Bank  of  England,  who  shall  receive  such 

sum  or  sums  of  money,  is  and  are  hereby  required  to  give  a  receipt  or 

receipts  for  such  sum  or  sums  of  money  (mentioning  and  specifying 

for  what  and  for  whose  use  the  same  is  or  are  received)  to  such 

person  as  shall  pay  any  sum  or  sums  of  money  into  the  bank  as 

aforesaid. 

Sect.  13.  Where  any  question  shall  arise,  touching  the  title  of  any  Persons  in  pos- 
corporation  or  person  to  any  money  to  be  paid  into  the  Bank  of  Eng-  twefy'eutSed''^ 
land,  in  the  name  and  with  the  privity  of  the  accountant-general  of 
the  Court  of  Exchequer,  in  pursuance  of  this  aot^  for  the  purchase  of 
any  lands,  tenements,  or  hereditaments,  or  of  any  estate,  right,  or 
interest  in  any  lands,  tenements,  or  hereditaraents,  or  of  any  bank 
annuities,  to  be  purchased  with  any  such  money,  or  to  the  dividends 
or  interest  of  any  such  bank  annuities,  the  person  who  shall  have 
been  in  possession  of  such  lands,  tenements,  or  hereditaments,  at  the 
time  of  such  purchase,  and  all  persons  claiming  under  such  person, 
or  under  the  possession  of  such  person,  shall  be  deemed  and  taken  to 
be  lawfully  entitled  to  such  lands,  tenements,  or  hereditaments, 
according  to  such  possession,  until  the  contrary  shall  be  shown  to  the 
satisfaction  of  the  said  Court  of  Exchequer;  and  the  dividends  or 
interest  of  the  bank  annuities  to  be  purchased  with  such  money,  and 
also  the  capital  of  such  bank  annuities,  shall  be  paid,  applied,  and 
disposed  of  accordingly,  unless  it  shall  be  made  appear  to  the  said 
court  that  such  possession  was  a  wrongful  possession,  and  that  some 
other  person  was  lawfully  entitled  to  such  lands,  tenements,  or  here- 
ditaments, or  to  some  estate  or  interest  therein. 

Sect.  14.  Where,  by  reason  of  any  disability  or  incapacity  of  the  The  court  may 
corporation  or  person  entitled  to  any  lands,  tenements,  or  heredita-  order^reasonable 
ments,  the  purchase-money  for  the  same  shall  be  required  to  be  paid  chases  to  be  paid, 
into  the  said  court,  and  to  be  applied  in  the  purchase  of  other  lands, 
tenements,  or  hereditaments,  to  be  settled  to  the  like  uses,  it  shall  be 
lawful  for  the  said  court  to  order  the  expenses  of  all  purchases  (a) 
from  time  to  time  to  be  made  in  pursuance  of  this  act,  or  so  much  of 
such  expenses  as  the  said  court  shall  deem  reasonable,  together  with 
the  necessary  costs  and  charges  of  obtaining  such  order,  to  be  paid  by 
the  trustees  taking  any  such  lands,  tenements,  or  hereditaments,  who 
shall  from  time  to  time  pay  such  sums  of  money  for  such  purposes  as 
the  said  court  shall  direct. 

By  4  Geo.  4,  c.  95,  s.  55,  all  sales  and  conveyances  of  any  lands,  *peo.  4,  c.  95. 
tenements,  or  hereditaments,  to  be  sold  by  the  trustees  or  oommis-  expense^ (rfs^es of 
sioners  of  any  turnpike  roads,  shall  be  made  at  the  expense  of  such  lands,  &c. 
trustees  or  commissioners,  and  shall  be  expressed  in  the  following  or 
some  similar  form  of  words,  as  the  circumstances  of  the  case  may 
require;  videlicet. 


(a)  It  has  been  held,  that,  if  by  a  its  being  laid  out  in  lands,  to  be  set- 
railway  act,  the  company  are  liable  to  tied  to  the  like  uses  as  the  land  pur- 
the  expenses  of  "all  purchases"  to  chased  by  the  company.  {E.c  parte 
be  made  by  virtue  of  the  act,  this  Bishop  of  Durluim,  re  Newcastle  aiid 
will  include  the  expenses  of  investing  Carlisle  Railway  Act,  SY.  &  C.  690.) 
the  money  in  the  funds,  previously  to 
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7.  Making  and      "  We,  of  the  trustees  or  commissioners  acting  ifi  execution  of  an  act 

diverting  roads,  passed  [here  insert  the  title  of  the  act  appointing  them],  in  consideration  of  the 

&c.  sum  of         ,  to  us  paid  ly  [name  of  the  purchaser]  do  hereby  grant  and  release 

to  the  said  [name  of  the  purchaser]  all  [describing  the  premises  to  be  conveyed], 

4  Geo.  4,  0.  95.  and  all  our  right,  title,  and  interest  to  and  in  the  same,  and  every  part  thereof, 
Form  of  conTey-  to  hold  to  the  said  [name  of  the  purchaser],  his  heirs,  executors,  administrators, 
anoea  {a.).  ^^  assigns,  for  ever,  by  virtue,  and  according  to  the  true  intent  and  meaning 

of  an  act  passed  in  the.  fourth  year  of  the  reign  of  King  George  the  Fowrth,  inti- 
tuled. An  Act  [here  set  forth  the  title  of  this  act].  In  witness  whereof  we  Jiave 
hereunto  set  our  hands  and  seals,  this  day  of  ," 

How  expensosrf  ^f  ^  ^^°-  ■*'  <=•  ^26,  s.  87,  in  case  any  jury  or  juries  to  be  summoned 
jury  and  witnesses  and  sworn  pursuant  to  the  directions  and  authority  of  this  act,  snail 
are  to  be  borne,  giye  in  and  deliver  a  verdict  or  assessment  for  more  money  as  a  re- 
compense or  satisfaction  for  the  right,  interest,  or  property  of  any 
person  or  persons  in  any  such  lands,  tenements,  hereditaments,  or 
premises,  or  for  any  loss  or  damage  to  he  by  him,  her,  or  them  sus- 
tained, than  what  shall  have  been  agreed  to  and  offered  by  such 
trustees  or  commissioners  before  the  summoning  or  returning  thesaid 
jury  or  juries,  as  a  recompense  or  satisfaction  for  any  such  right, 
interest,  or  property,  or  for  any  loss  or  damage  as  aforesaid,  then,  and 
in  such  case,  the  costs  and  expenses  of  summoning  and  maintaining 
the  said  jury  and  witnesses,  and  all  other  expenses  attending  the 
hearing  and  determining  such  difference  (J),  shall  be  borne  and  paid 
by  the  treasurer  to  the  trustees  or  commissioners,  out  of  any  money 
which  shall  then  be  in  his  hands,  or  out  of  any  monies  to  be  received 
by  virtue  of  the  act  for  repairing  and  maintaining  such  turnpike  road, 
such  costs  and  expenses  to  be  settled  and  ascertained  by  some  justice 
of  the  peace  for  the  county  or  place  wherein  the  dispute  shall  have 
arisen,  not  interested  in  the  matter  in  question,  who  is  hereby  autho- 
rised and  empowered  to  settle  and  determine  the  same,  and  to  make 
an  order  on  the  treasurer  of  the  trustees  or  commissioners  liable 
thereto  for  the  payment  thereof  (c)  ;  but  if  any  such  jury  or  juries  so 
summoned  and  sworn  as  aforesaid  shall  give  in  and  deliver  a  verdict 
or  assessment  for  no  more  or  for  less  money  than  shall  have  been 

(a)  As  to  when  this  conveyance  is  the  parties,  from  absence  or  inability, 
requisite,  see  ante,  pp.  1194  and  1199.  could  not  treat  or  agree,  such  costs 

(b)  A  local  act  empowered  cei-taiu  and  expenses  were  to  be  borne  by  the 
trustees  to  purchase  messuages,  &c.,  trustees  :  and  afterwafds  it  was  en- 
and  enacted,  that  if  the  owners  should  acted  that,  in  a  particular  event, 
not  agree  with  the  trustees  on  the  messuages,  &c.,  should  be  sold  to 
terms,  or  should  neglect  or  refuse  to  certain  parties,  and  that  in  case  of 
treat,  or  by  reason  of  absence  or  dis-  disagreement  as  to  price,  the  price 
ability  should  be  prevented  from  should  be  assessed  by  a  jury  as  before, 
treating,  the  trustees  should  cause  a  and  the  expense  of  hearing  and  de- 
jury  to  be  summoned  by  the  sheriff  to  termining  such  difference  to  he  borne 
assess  compensation,  and  the  sheriff  in  like  manner  : — Held,  that  an  owner 
should  summon  and  examine  wit-  of  lands  to  be  purchased,  in  favour  of 
nesses  upon  oath  ;  and  if  the  jury  whom  a  jury  awarded  more  than  the 
should  give  a  verdict  for  more  than  sum  offered,  was  entitled  to  the  costs 
the  trustees  had  offered,  the  costs  of  the  inquiry,  including  witnesses, 
and  expenses  of  summoning  and  re-  attendance  by  attorney  at  the  in- 
turning  such  jury  and  witnesses,  and  quest,  conferences,  and  briefs  ;  and 
also  of  the  inquest,  to  be  settled  by  a  not  merely  to  the  expenses  of  the 
justice,  were  to  be  borne  by  the  trus-  sheriff  and  jury,  but  that  the  expenses 
tees,  and  recovered  by  the  persons  of  surveyors,  merely  as  such,  could 
entitled  thereto  by  distress  ;  but  if  not  be  included  in  the  costs.  {R.  v. 
the  verdict  should  not  be  for  more  The  Justices  of  the  City  of  York,  1  A. 
than  the  sum  offered,  the  trustees  &  E.  828  :  and  see  R.  v.  Gardner,  6 
were  to  bear  one  moiety  of  the  costs  A.  &  E.  112  ;  and  R.  v.  Slieriff  of 
and  expenses  aforesaid,  and  the  other  Warwickshire,  2  R,  Oases,  661.) 
party  the  other  moiety  ;   but  where         (c)  See  4  Geo.  4,  c.  95,  s.  71,  p.  1215. 
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agreed  to  and  offered  by  the  trustees  or  commissioners  before  tlie  7.  Making  and 

summoning  and  returning  of  the  said  jury  or  juries,  as  a  recompense  diverting  roads, 

and  satisfaction  for  any  suob.  right,  interest,  or  property  in  any  such  Ac. 

lands,  tenements,  hereditaments,  or  premises,  or  losses  or  damages  as 

aforesaid,_then  the  costs  and  expenses  of  summoning  and  maintaining  ' 

the  said  jury  and  witnesses,  and  all  other  expenses  as  aforesaid,  shall 

be  borne  and  paid  by  the  person  or  persons  with  whom  such  trustees 

or  commissioners  shall  have  such  controversy  or  dispute  ;  which  said 

costs  and  expenses  haying  been  ascertained  and  settled  by  some 

justice  of  the  peace  for  the  county,  riding,  or  place,  wherein  the  cause 

of  dispute  shall  arise,  not  interested  in  the  matter  in  question  (who  is 

hereby  required  to  examine  and  settle  the  same),  shall  and  may  be 

deducted  out  of  the  money  so  assessed  and  adjudged,  as  so  much 

money  advanced  to  and  for  the  use  of  such  person  or  persons,  and  the 

payment  or  tender  of  the  remainder  of  such  monies  shall  be  deemed 

and  taken,  to  all  intents  and  purposes,  to  be  a  payment  or  tender  of 

the  whole  sum  or  sums  so  assessed  and  adjudged,  or  otherwise  such 

costs  and  expenses,  in  case  the  same  or  any  part  thereof  shall  exceed 

such  damages,  and  shall  not  be  paid  upon  demand,  after  being  so 

ascertained  and  settled  as  aforesaid,  may  be  recovered  by  the  said 

trustees  or  commissioners  by  the  ways  and  means  hereinafter  pro- 

videdfor  the  recovery  of  penalties  and  forfeitures :  Provided  always, 

that  in  all  cases  where  any  person  or  persons   shall,  by  reason  of 

absence,  have  been  prevented  from  treating,  such  costs  and  expenses 

shall  be  borne  and  paid  by  the  said  trustees   or  commissioners  in 

manner  aforfesaid.     (See  ss.  141  and  143,  pp.  1278, 1279.) 

3.  Stopping  up  aitd  Sale,  &c.,  of  old  Roads,  &c. 

We  have  already  noticed  the  3  Geo.  4,  c.  126,  s.  86,  empowering 
the  trustees  to  sell  or  exchange  the  old  road,  after  the  new  one  is 
completed.    {Ante,  p.  1197.) 

By  3  Geo,  4,  c.  126,  s.  88,  when  any  turnpike  road  shall  be  diverted  New  toad  to  ba 
or  turned,  and  the  new  road  shall  be  made  and  completed,  such  new  ^ayr^*^  * 
road  shall  be  in  lieu  of  the  old  road,  and  shall  be  subject  to  all  the 
provisions  and  regulations  in  any  act  of  parliament  contained,   or 
otherwise,  to  which  the  old  road  was  subject,  and  shall  be  deemed  and 
taken  to  be  a  common  highway  (a),  and  shall  be  repaired  and  main- 
tained as  such ;  and  the  old  road  shaU  be  stopped  up,  and  the  land  Old  road  to  be 
and  soU  thereof  shall  be  sold  by  the  trustees  or  commissioners  to  some  stopped  up  and 
person  or  persons  whose  lands  adjoin  thereto,  as  hereinafter  men- 
tioned with  regard  to  pieces  of  ground  not  wanted  (&) ;  but  if  such  old  when  old  road 
road  shall  lead  to  any  lands,  house,  or  place,  which  cannot,  in  the  ^^'*'tJ°^i,ic^''the 
opinion  of  the  said  trustees  or  commissioners,  be  conveniently  accom-  new  road  does  not, 
modated  with  a  passage  from  such  new  road,  which  they  are  hereby  ■'^''at  to  b^  done, 
authorised  to  order  and  lay  out  if  they  find  it  necessary,  then,  and  in 
such  case,  the  old  road  shall  be  sold,  but  subject  to  the  right  of  way 
and  passage  to  such  lands,  house,  or  place  respectively,  according  to 
the  ancient  usage  in  that  respect ;  and  the  money  arising  from  such  Purohase-motioy 
sale  in  either  of  the  said  cases,  shall  be  applied  towards  the  purchase  "*  old  road,  how 
of  the  land  where  such  new  road  shall  be  made,  or  in  the   same  ^^'^ 
manner  as  the  toUs  arising  on  such  road,  as  the  trustees  or  commis- 
sioners thereof  shall  think  fit ;  and  upon  the  completion  of  any  con-  On  completion  o£ 
tract  whereby  any  part  of  the  old  road  shall  be  given  in  payment  for  ""'sH^^pur- 

chaser. 

[a)  By  virtue  of  this  provision,  a  ter,  8  B.  &  C.  785,  as  to  tho  public 

new  road,  made  by  the  trustees  under  not   being   liable   to  repair  a  road 

a  local  act,  becomes  a  public  high-  authorised  to  be  made  by  an  act  of   , 

way,  and  will  not  oeaseto  be  so  at  the  parliament,  until  it  is  completed, 
expiration  of  the  term  for  which  the  (5)  See  p.  1204. 

local  act  was  made.     See  E.  v.  Win- 
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7.  Making  and 

diverting  roads, 

<Ssc. 

3  Geo.  4,  c.  12G. 
Mines,  &c. 


When  land  not 
wanted  for  the 
road  is  to  be  sold, 
first  offer  to  be 
made  to  original 
or  adjoining 
owners. 


What  evidence  of 
such  offer  and 
refusal. 


On  dispute  as  to 
price,  the  value  to 
be  ascertained  by 
a  jury. 


Purchase-money 
how  to  be  applied 
by  trustees. 


Foi-m  of  convey- 
ances. 


the  value  of  the  ground  taken  for  the  new  road,  or  upon  payment  of 
the  price  of  any  part  of  the  old  road,  the  soil  of  such  old  road  shall 
become  vested  {a)  in  the  purchaser  thereof  and  his  hen's ;  but  aU 
mines,  minerals,  and  fossils  (6)  lying  under  the  same,  shall  continue 
the  property  of  the  person  or  persons  who  would  from  time  to  time 
have  been  entitled  to  the  same  if  such  old  road  had  oontiuued. 

Where  upon  the  diversion  of  a  turnpike  road  after  the  new  road  had 
been  completed,  but  before  the  old  road  was  stopped  up,  the  trustees, 
by  the  permission  of  B.,  broke  down  his  fence  to  make  a  passage  from 
the  new  road  to  the  close  of  A.,  but  did  not  put  up  a  gate  or  fence  to 
protect  the  latter  close :— Held,  the  trustees  were  wrong-doers,  and 
that  B.  was  responsible  for  their  acts.  {Winter  v-  Charter,  3  Y.  &  J. 
308.) 

Sect.  89.  Where  the  trustees  or  commissioners  of  any  turnpike  roatt 
shall  have  purchased,  or  shall  be  possessed  of  any  piece  or  pieces  of 
ground  not  wanted  for  the  purposes  of  such  road,. it  shall  and  may  be 
lawful  for  such  trustees  or  commissioners  to  sell  and  dispose  of  the 
same :  Provided  always,  that  the  said  trustees  or  commissioners, 
before  they  shall  seU  and  dispose  of  any  such  piece  or  pieces  of  ground 
not  wanted  for  the  purposes  of  such  tm-npike  road  as  aforesaid,  to  any 
other  person  or  persons,  shall  first  offer  the  same  to  the  person  or 
persons  of  whom  the  same  shall  have  been  purchased,  or  to  the  person 
or  persons  whose  lands  shall'  adjoin,  thereto,  and  if  such  person  or 
persons  respectively  shall  then  and  thereupon  refuse,  or  shall  not 
agree  (except  with  respect  to  or  on  account  of  the  price  thereof)  to 
purchase  the  same  respectively,  on  an  afldavit  being  made  and  sworn 
before  a  master  or  master  extraordinary  in  the  High  Court  of  Qhan- 
cery,  or  before  one  of  his  Majesty's  justices  of  the  peace  for  the 
county,  liberty,  or  place  where  such  ground  is  situate  (who  are 
hereby  respectively  empowered  to  take  such  affidavit) ,_  by  some  person 
or  persons  no  way  interested  in  the  said  piece  or  pieces  of  ground, 
stating  that  such  offer  was  made  by  or  on  behalf  of  such  trustees  or 
commissioners,  and  that  such  offer  was  then  and  thereupon  refused, 
or  was  not  agreed  to  by  the  person  or  persons  to  whom  the  same  was 
made,  such  afB.da-vit  shall,  in  all  courts  whatsoever,  be  sufficient  e'vi- 
dence  and  proof  that  such  offer  was  made,  and  was  refused,  or  not 
agreed  to  by  the  person  or  persons  to  whom  such  offer  was  made  (as 
the  case  may  be) ;  and  in  case  such  person  or  persons  shall  be  de- 
sirous of  purchasing  such  piece  or  pieces  of  ground,  and  he,  she,  or 
they  and  'the  said  trustees  or  commissioners  shall  differ  or  not  agree 
with  respect  to  the  price  thereof,  then  the  price  or  prices  thereof  shall 
be  ascertained  by  a  jury,  in  manner  in  this  act  directed  with  respect 
to  disputed  valiie  of  premises  to  be  taken  and  used  in  pursuance  of 
this  act,  and  the  expense  of  hearing  and  determining  such  difference 
shall  be  borne  and  paid  in  manner  hereinbefore  directed  'with  respect 
to  such  purchases  made  by  the  said  trustees,  mutatis  mutandis ;  and 
the  money  to  arise  by  the  sale  or  sales  of  such  pieces  or  parcels  of 
ground  shall  be  applied  by  the  trustees  or  commissioners  to  the  pur- 
poses of  the  act  for  repairing  and  maintaining  such  turnpike  road, 
but  the  purchaser  or  purchasers  thereof  shall  not  be  answerable  or 
accountable  for  any  misapplication  or  non-application  of  such  money ; 
and  the  conveyances  of  such  piece  or  pieces  of  ground  shall  be  made 
to  the  purchaser  or  respective  purchasers  thereof,  and  in  such  manner 
and  form  as  is  hereinbefore  directed  (c)  ■with  respect  to  the  con- 
veyances to  be  made  of  the  land  constituting  any  part  of  the  roads 
hereinbefore  directed  to  be  sold. 


(a)  BeeAllnutl  andanoilier  v.  PoU, 
IS.  &A.  302. 

(6)  See  the  general  clause  of  7  &  8 
Geo.  4,  c.  24,  s.  18,  ante,  p.  1164,  as 


to  the  property-in  mines,  &c. 

(c)  This  is  new  regulated  hv  the  i 
Geo.  4,  c.  95,  s.  65,  p.  1201. 
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By  4  Geo,  4,  c.  95,  s.  63,  in  case  the  trustees  or  commissioners  for  7.  Makmg  and 
malnng  or  maintaining  any  turnpike  road  shall  become  possessed  of  diverting  roads, 
any  tenements  or  hereditaments  which  are  useless  or  unnecessary  for         •  *c. 
the  purposes  of  such  road,  it  shall  and  may  be  lawful  for  the  said  77     ~      'Z 
trustees  or  commissioners  to  sell  and  dispose  of  the  same,  in  such  and  gaie  of  unneoes- 
the  same  manner  as  by  the  said  recited  act  [3  Geo.  4,  c.  126]  they  are  eary  tenements. 
authorised  and  empowered  to  do,  in  the  cases  of  any  land  or  ground 
not  wanted  for  the  purposes  of  such  road. 

But  this  does  not  apply  to  toll  houses.     (See  1244.) 

4.  AgEEEMENTS  to  SUBSCEIBE  foe  making  EoADS,   AMD  HOW 
SlTBSOEIPTIONS  ENEOECED,    &C. 

By  3  Geo.  4,  o.  126,  s.  82,  if  any  person  or  persons  shall  agree  to  3  Geo.  4,  o.  126. 
advance  any  sum  or  sums  of  money,  to  be  employed  in  the  making  or  ^ib's°crib™for'° 
repairing  of  any  turnpike  road  or  highway  intended  to  be  made  turn-  making,  &o.  roads, 
pike,  and  shall  subscribe  his,  her,  or  their  name  or  names  to  any  i?^  ^™  subscrip- 
writing,  for  that  purpose,  every  such  person  shall  be  liable  to  pay 
every  such  sum  or  sums  of  money  so  subscribed,  according  to  the 
purport  of  such  writing  ;  and  in  default  of  payment  thereof  within  21 
days  after  the  same  shall  become  payable  according  to  the  purport  of 
such  writing,  and  shall  be  demanded  by  the  person  to  whom  the  same 
is  made  payable  by  such  writing,  or  if  no  person  be  named  therein  for 
that  purpose,  by  the  treasurer  of  such  turnpike  or  intended  turnpike 
road,  it  shall  and  m.ay  be  lawful  for  every  such  treasurer  or  other 
person  to  sue  for  and  recover  the  same  in  any  of  bis  Majesty's  courts 
of  record,  by  action  of  debt  or  on  the  case,  or  by  bill,  suit,   or  in- 
formation, wherein  no  essoign,  protection,  or  wager  of  law,  nor  more 
than  one  imparlance,  shall  be  allowed.  ^ 

By  9  Geo.  4,  c.  77,  s.  6,  so  much  of  the  said  recited  act  of  the  third  9  Geo.  i  c.  77 
year  of  the  reign  of  his  present  Majesty  as  directs  the  payment  and 
recovery  of  any  sum.  or  sums  of  money  to  be  subscribed  or  agreed 
to  be  advanced  for  the  making  or  maintaining  of  any  turnpike  road, 
shall  be  and  the  same  is  hereby  repealed  (a). 

And  by  9  Geo.  4,  c.  77,  s.  7,  the  several  and  respective  persons  who 
shall  subscribe  for  or  agree  to  advance  any  money  for  or  towards  the 
making  or  maintaining  any  turnpike  road  or  roads,  or  highway  in- 
tended to  be  made  turnpike,  shall,  and  they  are  hereby  required  to 
pay  the  feum  or  sums  of  money  so  subscribed,  within  such  time  or 
times,  and  in  such  parts  and  proportions,  as  shall  be  expressed  in  the 
writing  which  shall  be  subscribed  by  them  or  on  their  behalf,  or  as  the 
trustees  of  any  such  turnpike  road  shall  order  and  direct :  and  the  same 
shall  be  demanded  by,  and  paid  to  such  person  or  persons  as  the  said 
trustees  shall,  by  any  writing  under  their  hands,  authorise  to  receive 
the  same ;  and  if  any  person  or  persons  shall  neglect  or  refuse  to  pay 
the  same,  or  any  part  thereof,  as  aforesaid,  it  shall  be  lawful  for  the 
said  trustees  to  sue  for  the  same  in  the  name  of  any  one  of  such  trus- 
tees or  of  their  treasurer  or  clerk,  and  to  recover  the  same,  together 
with  full  costs  of  suit,  in  any  of  his  Majesty's  courts  of  record,  by 
action  of  debt  or  on  the  case,  by  bill,  plaint,  suit,  or  information, 
wherein  no  essoign,  protection,  or  wager  of  law,  nor  more  than  one 
imparlance,  shall  be  allowed ;  and  all  such  monies  shall  be  vested  in 
the  said  trustees,  and  applied  as  in  the  act  for  making  or  maintaining 
any  such  turnpike  road  or  roads  shall  be  mentioned.  (See  form  of 
agreement,  No.  77,  post.) 

The  above  6th  and  7th  sections  of  the  9  Geo.  4,  c.  77,  do  not  repeal 
the  directions  in  the  above  82nd  section,  and  the  148th  section  (see  ■ 
p.  1284)  of  the  3  Geo.  4,  c.  126,  or  schedule  xiv.,  annexed  to  that  act, 

(a)  But  oiUy  as  to  payment  and  recovory  of  the  money.  (Moigh  v. 
Clinton,  1\A.  &  E.  418.)' 
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8.  Bepaws,  <5ec.,  as  to  the  form  of  agreement  to  subscribe  money  for  making  and  re- 
of  roads,       pairing  a  road.     {Meigh  v.  Clinton,  11  Ad.  &  E.  418.) 

If  the  agreement  be  not  such,  as  the  acts  require,  an  action  for  calls 
cannot  be  supported  by  the  party's  acknowledgment,  after_  the  works 
have  been  commenced  under  the  act,  that  he  is  liable  as  having  signed. 
{Id.) 

All  instrument  in  the  following  form,  drawn  up  at  a  meeting  of 
trustees,  and  sent  forth  for  subscription,  will  not  warrant  them  in 
making  calls  upon  a  party  signing  it.  "  At  a  meeting "  &c.  "it  ap- 
pearing from  the  estimates,"  "that,  to  effect  the  object"  &c.,  "namely, 
the  new  Une  from"  A.  to  L.,  "  and  the  diversion  "  &c.,  "  an  expense 
of  4600^:.  will  be  involved,"  "  U  was  proposed,  that  the  necessary  appli- 
cations be  made  without  delay,  in  order  to  raise  funds  to  meet  the 
expenses  referred  to,  and  the  gentlemen  undernamed  have  proposed  to 
subscribe  such  sums  for  the  purpose  as  are  set  opposite  to  their  re- 
spective names,  and  which  it  is  proposed  to  secure  by  way  of  mortgage 
on  the  toUs."     {Id.) 

Assuming  this  writing  to  be  a  proper  agreement,  quaere,  whether  it 
would  be  a  defence  to  an  action  upon  it,  that  before  the  act  under  which 
the  trustees  acted  was  passed,  they  (with  defendants'  knowledge)  al- 
tered the  proposed  line  :  and  whether  such  defence  ought  to  be  speci- 
ally pleaded :  also,  whether  it  would  be  a  defence,  that,  after  the  act 
passed  (and  before  the  above  acknowledgment),  the  diversion  was 
given  up.  {Id.) 
D*i* ton lindei"^'  ^  ^""^^  turnpike  act  (3  &  4  WUl.  4,  c.  Hv.)  empowered  the  trustees 
local  act.  to  take  lands,  making  compensation,  but  enacted  that  the  powers  so 

given  should  cease,  if  the  trustees  should  not,  within  three  years, 
agree  and  pay  for  the  lands  required  for  the  purposes  of  the  act,  or  so 
much  thereof  as  shall  he  deemed  necessary  or  proper.  In  an  action  for 
calls  under  this  statute,  qusere,  whether  it  was  a  good  plea,  that  the 
trustees  did  not  within  three  years  agree  or  pay  for  the  lands  required 
for  the  purposes  of  the  act  (specifying  the  purposes),  or  so  much  of  the 
said  lands  as  the  said  trustees  deemed  necessary  or  proper.     {Id.) 


Di-vision  of  sub- 
ject. 


Who  liable  to  re- 
pair in  general. 


Parish  not 

exempt. 

Duty  of  trustees. 


VIII.  Uepm0,  ^c,  ot  Curnptltc  t^oais.    . 

Herein  of : — 

1.  Who  are  liable  to  such  Repairs,  p.  1206. 

2.  How  Bepai/ra  enforce,  and  herein  as  to  Statute  Duty  heing 

abolished,  amd  of  the  Application  of  a  Portion  of  the  Highway 
Bate  towards  the  Repair  of  Twnpike  Roads,  p.  1208. 

3.  Subscriptions  for,  p.  1211. 

4.  Materials  for,  p.  1211. 

5.  Erection  of  Mile  Stones,  &c.,  p.  1215. 

6.  Watering  of  Roads,  p.  1216. 

7.  Contracts  for  Repairs,  p.  1216. 

8.  Fines  for  not  repairing,  p.  1218. 

1.  Who  liable  to  Eepatrs  in  geneeal. 
The  observations  already  made  as  to  the  common-law  liability  of 
persons  to  repair  highways  wiU  be  here  appUcable.  {Ante,  p.  989  &c  ) 
_  See  p.  992  as  to  the  pubhc  not  being  liable  to  repair  a  road,  autho- 
rised to  be  made  by  an  act  of  Parliament,  until  it  is  completed. 

The  parish  is  not  exempted  from  the  common-law  liability  of 
repairing  highways  made  into  turnpike  roads ;  yet,  a  duty  is  imposed 
on  the  trustees  to  expend  the  funds  in  the  improvement  of  them    and 
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ttey  are  liable  to  pay  a  portion  of  a  fine  imposed  upon  the  parish,  8.  Repairs,  &c., 
upon. a  judgment'  against  them,  for  neglect  of  repair  (ante,  ■■p.  1069,       of  roads 

post,  p.  1218.) 

By  the  3  Geo.  4,  o.  126,  s.  88,  p.  1203,  where  an  old  turnpike  ^^°-  t'l^-^^^l 
road  has  been  diverted,  and  a  new  road  made,  the  new  road  becomes  dwerted  new 
for  eyer  a  public  highway,  and  must  be  repaired  and  maintained  as  "^"^d  becomes  a 

such.  .  highway. 

By  the  4  Geo.  4,  c.  95,  s.  68,  after  reciting  that  doubts  have  arisen  POTsonf'ifaWeby 
and  may  arise,  whether  any  body  politic  or  corporate,  or  any  particular  tenure,  &o.,  to 
person  or  persons,  liable  to  repair,  by  tenure  or  otherwise,  any  old  ''?Pfj''  °1*  ™S^ 
turnpike  road,  or  part  of  such  road  widened,  altered,  diverted,  or  new.  '^^^'^"^  ^ 
turned,  ought  to  repair  or  contribute  to  the  repair  of  the  whole  or  any 
part  or  proportion  of  the  new  road  set  out  in  lieu  of  the  old  turnpike  road ; 
for  obviating  such  doubts,  and  preventing  disputes  about  the  same,  it 
is  enacted  that  all  and  every  body  politic  or  corporate,  and  person  and 
persons  {a),  who  was,  were,  or  shall  be  liable  as  aforesaid  to  the  repair 
of  any  old  turnpike  road,  which  has  been,  since  the  passing  of  the  said 
recited  act  [3  Geo.  4,  c.  126],  or  shall  be  widened,  altered,  diverted, 
or  turned,  shall  respectively  be  and  continue  in  the  same  manner  liable 
to  the  repair  of  such  new  road  set  out  in  lieu  of  the  old  road,  or  so 
much  thereof  as  shall  be  equal  to  the  burthen  and  expense  of  repairing 
such  old  road,  from  which  he,  she,  or  they  shall  be  exonerated  by  the 
widening,  altering,  diverting,  or  turning  thereof;  and  if  the  several 
parties  interested  therein  cannot  agree,  the  same  shall  be  viewed  by  2 
justices  of  the  peace  of  the  county  where  such  road  shaU  be,  and  shall 
be  settled,  adjusted,  and  determined  by  them,  in  such  manner  as  they 
shall  think  just  and  reasonable ;  and  from  and  after  such  determi- 
nation of  the  justices,  the  body  politic  or  corporate,  and  person  or 
persons  liable  to  repair  such  new  road  as  aforesaid,  shall  bear  all 
charges  of  presentments,  indictments,  and  prosecutions  for  not  repair- 
ing the  same ;  and  if  it  shall  be  found  more  convenient  to  fix  a  gross 
sum,  or  an  annual  sum,  to  be  paid  by  any  such  body  politic  or  cor- 
porate, or  person  or  persons,  instead  of  fixing  the  part  or  proportion 
of  such  new  road  to  be  repaired  by  him,  her,  or  them,  the  said  justices 
may,  with  the  consent  of  such  person  or  persons,  and  also  of  the 
trustees  or  commissioners  of  the  road,  obtained  at  a  meeting  of  such 
trustees  or  commissioners,  order  and  direct  the  same  accordingly ;  and 
the  order  and  direction  of  the  said  justices  shall  be  final  and  conclusive, 
and  shaU  continue  binding  on  all  bodies  politic  or  corporate,  and  per- 
sons whomsoever. 

And  by  7  &  8  Geo.  4,  c.  24,  s.  17,  where  any  part  or  parts  of  any  x  *l  *???a*',i°->^* 
turnpike  road,  or  any  bridges,  arches,  drains,  or  sewers,  lying  in  and  re^^ai?  ofWads" 
upon  such  road,  have  been  accustomed,  or  ought  to  be  repaired  and  bridges,  dio.v'to 
maintained  by  any  particular  person,  body  politic  or  corporate,  by  '=°''"i'"8  so. 
reason  of  the  tenure  of  any  lands,  tenements,  or  hereditaments,  or 
otherwise,  or  by  any  county,  or  any  parish,  or  where  any  composition 
has  been  entered  into  or  made  in  Ueu  thereof,  all  and  every  such  part 

(a)  This  section  applies  to  parishes.  parishes.     But  the  difficulties  on  the 

{E.  V.  Barton,  11  Ad.  (&  S.  SiS.)    Et  other  side  are  infinitely  greater.    The 

per    Lord    henman, —  "I    have    no  legislature  cannot  have  intended  to 

doubt  upon  this  question,  I  though  I  confine  the  enactment  to  the  case  of 

was  much  struck  with  Mr.  Byles's  re-  bodies  politic  or  corporate,  or  indivi- 

mark,  that  the  parishes  appear  to  duals,  bound  by  some  special  liahility 

have  no  authorised  agent    who  can  to  repair  in  the  two  parishes  respec- 

agree  for  them,  as  weU  as  by  his  in-  tively.    The  words  of  sect.  68  of  stat. 

genious  arguments  as  to  the  variance  4  Geo.  4,  c.  95,  are,   no  doubt,  ill 

between  the  language  of  the  oorre-  chosen,  but  we  cannot  doubt  of  the 

spondlng  sections  in  the  two  statutes,  intention.     The  parishes  must  adapt 

and  the    difficulty  of   carrying  the  such  means  as  they  have  to  this  in- 

provision  into  effect  in  the  case  of  tention  as  well  as  they  can. " 
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8.  Repairs,  &c.   oi"  parts  of  suoh  road,  and  all  suet  bridges,  aretes,  drains,  and  sewers, 
of  roads.    "'  stall,  from  time  to  time,  be  maintained  and  kept  in  repair  by  suet 

person,  body  politic  and  eorporate,  county,  or  parist,  or  suet  com- 

7  &  8  Geo.  4,  c.  24.  position  stall  be  paid,  in  suet  manner  as  tte  same  were  respectively 
maintained  and  kept  in  repair  or  paid  before  tte  passing  tte  said  recited 
acts,  [3  Geo.  4,  c.  126 ;  4  Geo.  4,  c.  95,]  or  of  any  local  act  for  making  ■ 
or  maintaining  any  turnpike  road. 

As  to  contracts  witt  persons  liable  to  repair  by  tenure,  &c., 
p.  1217. 

2.  How  Eepaies  bnpoboed,  and  herein  as  to  Statute  Duty  being 
abolished,  and  of  the  application  of  a  poktion  of  the 
Highway  Eate  towabds  the  Eepaib  of  Tuenpike  Eoads. 

Tte  trustees  of  a  turnpike  road  are  not  liable  to  be  indicted  for  tte 
non-repairs  of  tte  same.  {R.  v.  Jsfetherthmg,  2  B.  &  Aid.  179 ;  Oeorge 
V.  Ohamhers,  11  M.  &  W.  14:9— per  Alderson,  B.,  and  ante,  p.  1068.)  But 
otter  parties  liable  to  repair  tte  same  may  be  indicted,  in  tte  same 
way  as  if  it  were  not  a  turnpike  road.     (See  aMe,  p.  1207.) 

A  mandamus  does  not  lie  to  compel  tte  repairs  of  a  turnpike  road. 
{B.  V.  Oxford  and  Witney  Beads,  i  P.  &  D.  154.)  See  post,  "  Man- 
damus." 

Tte  jurisdiction  of  justices  of  tte  peace  as  to  conipelling  tte  repair 
of  tigtways  in  general  is,  by  tte  latter  part  of  tte  94tt  section  of  tte 
Higtway  Act,  (5  &  6  Will.  4,  c.  50,)  extended  to  turnpike  roads, 
wten  tte  tigtway  out  of  repair  is  part  of  a  turnpike  road,  p.  1066. 

Tte  liability  to  statute  work,  towever,  is  now  wtolly  abolisted  by 
tte  5  &  6  "Will.  4,  c.  50,  wtiot  repeals  tte  prior  statutes  relating 
to  it. 

By  tte  4  &  5  Vict.  o.  59  (a),  after  reciting  ttat  by  tte  5  &  6  WiU.  4, 
c.  50,  divers  statutes  passed  in  tte  reign  of  Ms  late  Majesty  King  George 
tte  Ttird,  relating  to  tte  performance  of  statute  duty,  were  repealed, 
and  statute  duty  was  ttereby  altogetter  abolisted:  and  ttat  tte 
revenues  of  some  turnpike  roads  are  so  unequal  to  tte  ctarge  and 
maintenance  of  suot  roads,  after  pajdng  tte  interest  and  principal  of 
tte  sums  due  upon  mortgage  of  tte  tolls  ttereof ,  wten  deprived  of  tte 
aid  teretofore  derived  from  statute  duty,  ttat  it  is  necessary  ttat 
some  additional  provision  be  made  for  suet  roads,  for  a  limited 
period :  it  is  enacted,  ttat  it  stall  be  lawful  for  tte  justices  at  any 
special  sessions  (i)  for  tte  tigtways  tolden  after  tte  passing  of  ttis  act, 
upon  information  exhibited  before  ttem  by  tte  clerk  or  treasurer  of 


Contracts, 


How  repairs  en- 
forced by  indict- 
ment. 


Mandamus. 


Jmisdiction  of 
justices  to  compel 
repairs. 


Statute  duty 
abolished. 


4  &  5  Vict.  0.  69. 
Justices  at  special 
sessions  for  high- 
ways, on  proof  of 
the  deficiency  of 
the  funds,  &c.  of 
any  turnpike 
trust,  may  order 
payment  to  said 
trust  of  a  portion 
of  the  highway 
rate. 


(a)  See  2  &  3  Vict.  c.  81,  and  3  & 
4  Vict.  c.  98, — the  acts  in  force  on 
this  subject  previous  to  the  passuig  of 
the  above  act,  and  as  to  what  is  a 
turnpike  road  within  this  act.  (Reg. 
V.  Worthing  and  Lancing  Roads,  23 
L.  J.  M.  0. 187.) 

(6)  That  is  to  say,  the  special  ses- 
.sions  held  pursuant  to  5  &  6  Will.  4, 
c.  80,  s.  45  {Reg.  v.  Morice,  iD.&L. 
952.) 

Notice  of  appeal  against  an  order 
requiring  a  surveyor  to  pay  money  out 
of  the  highway  rates  in  aid  of  turn- 
piko  funds,  must  be  made  within  6 
days  of  the  making  of  the  order  and 
not  of  the  service.  (R.  v.  Derbyshire 
{Justices  of),  7  Q.  B.  193.)  On  an 
appeal  against  an  order  for  the  pay- 
ment of  money  to  the  commissioners 
of  a  turnpike  trust,  to  be  laid  out  in 


the  repairs  of  the  road,  the  justices 
making  such  order  are  interested  par- 
ties, and  so  are  magistrates  to  whom 
money  secured  upon  the  tolls  is  ow- 
ing ;  if,  therefore,  any  one  of  the  ma- 
gistrates at  the  sessions  is  so  situated 
the  court  wOl  be  improperly  consti- 
tuted, and  it  will  be  no  answer  to  the 
objection  that  there  was  a  majority  in 
favour  of  the  decision  without  reckon- 
ing the  vote  of  the  interested  party, 
nor  that  the  interested  party  with- 
drew before  the  decision,  if  he  appear 
to  have  joined  in  the  discussion.  (R. 
V.  Hertfordshire  {Justices  of),  6  Q.  B. 
753.)  The  time  for  notice  of  appeal 
runs  from  the  making  of  the  order, 
and  not  from  its  service.  (R.  v.  Der- 
byshire  {Justices  of),  7  Q.  B.  193.) 
The  ratepayers  are  not  "persons 
liable  to  pay"  the  bill  of  an  attorney 
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any  turnpike  trust  that  tte  fouds  of  the  said  trust  are  insufficient  (a)  $.  Repairs,  die., 
for  the  repairs  of  the  turnpike  roads  within  any  parish,  notice  in        of  roads. 

writing  of  such  intended  information  having  been  previously  given  on  ^ 

the  part  of  such  clerk  or  treasurer  to  the  parish  surveyor  21  days  at  *  *  ^  ^■'''-  "■  ^^■ 

least  before  such  special  sessions,  to  examine  the  state  of  the  revenues 

and  debts  of  such  turnpike  trusts,  and  to  inquire  iuto  the  state  and 

condition  of  the  repairs  of  the  roads  within  the  same,  and  also  to 

ascertain  the  length  of  the  roads,  including  turnpike  roads,  within  such 

parish,  and  how  much  of  such  road  is  turnpike  road,  and  if  after  such 

examination  it  shall  appear  to  the  said  justices  necessary  or  expedient, 

for  the  purposes  of  any  turnpike  road,  so  to  do,  then  to  adjudge  and 

order  (6)  what  portion,  if  any,  of  the  rate  or  assessment  levied  or  to  be 

levied  by  virtue  of  the  said  recited  act  shall  be  paid  by  the  said  parish 

surveyor,  and  at  what  time  or  times,  to  the  said  commissioners  or 

trustees,  or  to  their  treasurer  or  other  officers  appointed  by  them  on 

that  behalf,  such  money  to  be  wholly  laid  out  in  the  actual  repairs  of  , 

such  part  of  such  turnpike  road  as  lies  within  the  parish  from  which 

it  was  received  (c). 


employed  by  a  surveyor  of  highways 
to  conduct  an  indictment  for  obstruc- 
tion of  a  highway,  so  as  to  he  entitled 
to  tax  it  under  6  &  7  Vict.  c.  73,  al- 
though it  has  been  paid  out  of  the 
highway  rates.  (Ee  Barber,  14  M.  & 
W.  720.) 

(a)  In  the  2  &  3  Vict.  c.  81,  s.  1, 
the  words  are  "wholly  insufficient." 
Coleridge,  J.,  in  R.  v.  Justices  of 
Berhs  (8  Dowl.  727),  held,  that  an 
order  might  be  made  under  this  sec- 
tion, although  aU  the  funds  of  the 
turnpike  trustees  were  not  exhausted. 
Where,  by  a  local  turnpike  act,  made 
before  statute  duty  was  abolished,  the 
monies  of  which  the  trustees  should 
become  possessed  were  to  be  applied, 
first,  to  the  costs  of  the  act ;  secondly, 
to  complete  the  road,  to  erect  toll- 
houses, and  repair  the  road ;  and 
thirdly,  to  pay  the  interest  of  money 
secured  upon  the  tolls  ;  and  an  order 
of  justices  was  made,  under  the  2  &  3 
Vict.  c.  81,  s.  1,  for  the  payment  of  a 
portion  of  the  highway  rate  towards 
the  repair  of  the  road :  the  court  held, 
that  the  justices  had  power  to  make 
such  order.  {R.  v.  White,  i  Q.  B. 
101.)  By  a  local  act,  stibsequent  to 
the  4  &  5  Vict.  c.  59,  all  the  monies 
coming  to  the  hands  of  the  trustees  of 
a  turnpike  road  were  to  be  applied, 
first,  in  defraying  the  expenses  of  ma- 
nagement, not  exceeding  300?.  in  any 
one  year ;  secondly,  in  maintaining 
the  road,  the  amount  not  to  exceed 
1600Z.  in  any  one  year  ;  and  lastly, 
in  paying  off  the  debt  due  by  the 
trustees.  The  annual  revenue  of  the 
trustees  exceeded  1900Z.,  and  the 
expenses  of  management  and  main- 
taining the  road  fell  to  short  of  300Z. 
and  1600Z.  respectively,  so  that  there 


was  a  small  surplus  applicable  to 
the  reduction  of  the  debt  ;  hut  the 
trustees  wishing  to  expend  a  larger 
sum  than  this  surplus  on  the  latter 
purpose,  applied  to  justices,  under 
the  4  &  5  Vict.  i;.  69,  s.  1,  to 
make  an  order  upon  a  highway  board 
to  contribute  out  of  the  highway 
rates  towards  the  maintenance  of  the 
part  of  the  road  in  their  district,  on 
the  ground  that  the  funds  of  the 
turnpike  trust  were  not  sufficient : 
— The  court  held,  that  the  trustees 
were  bound  to  apply  their  funds  in 
the  order  and  to  the  extent  provided 
by  their  act ;  and  that  the  4  &  5 
Vict.  c.  69,  could  not  override  the 
subseciuent  local  act ;  and  that  the 
trustees  were  not  entitled  to  the 
order  they  asked  for.  (Weardale  Dis- 
trict Board  v.  Bainbridge,  1  L.  R., 
Q,.  B.  396.) 

(6)  The  justices  may  order  a  spe- 
cific sum  to  be  paid  ;  (R.  v.  JvMices 
of  Berks,  supra) ;  et  per  Coleridge,  3 ., 
— "  They  must  ascertain  the  sum  to, 
be  paid  on  the  principle  of  a  propor- 
tion, and,  when  they  have  arrived  at 
it,  they  may  order  a  specific  sum  to 
he  paid.  If  they  had  ordered  a  pro- 
portion to  he  paid,  it  must  he  calcu- 
lated afterwards,  and  would  be  pro- 
ductive of  great  difficulty  and  incon- 
venience. If  their  mode  of  ascer- 
taing  the  proportion  was  wrong,  an 
appeal  would  lie  to  the  quarter  ses- 
sions, and  the  highway  surveyor 
would  be  called  upon  to  rectify  it." 

(c)  See  30.  &  31  Vict.  c.  121,  s.  3 
(ante,  p.  1177),  as  to  payment  of 
balance,  on  expiration  of  trust,  to 
parishes  upon  whom  the  liability 
to  repair  falls. 
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Repairs,  ct-c, 
of  roads. 


Application  of 
highway  ratos. 


This  section  applies  to  any  turnpike  road,  whether  in  existence  when 
the  act  passed  or  not.  And  a  turnpike  trust  is  within  the  act,  though 
the  statute  authorising  the  construction  of  the  road  contains  other 
objects  besides  the  taking  of  tolls  and  the  maintenance  of  the.  road. 
{Sunk  Island  TurnjpiJce  Bead  v.  Pafrington,  31  L.  J.  M.  0.  81.)  Bm 
justices  can  only  make  their  order  for  the  repair  of  a  part  of  the  road 
which  has  been  completed  and  opened  to  the  public.  {Roberts  y. 
Rolerts,  11  W.  B.  35.)  It  does  not  enable  them  to  make  an  order 
towards  the  repayment  of  repairs  already  executed.  {Brown  v.  Evans, 
S'i  L.  J.  M.  0.  101.) 

The  duties  of  the  turnpike  trustees  are  not  altered  by  this  section, 
nor  does  it  give  them  any  right  to  apply  their  funds  otherwise  than  as 
directed  by  their  local  act ;  and  neither  under  this  act  nor  under  13  & 
14  Vict.  c.  79,  s.  4,  p.  1174,  can  they  apply  their  funds  in  payment  of 
arrears  of  interest  upon  monies  secured  upon  the  tolls  in  priority  to 
the  necessary  repairs  of  the  road.  (Beg.  v.  South  Shields  Boads,  23 
L.  J.  M.  O.  134.) 

A  notice  to  surveyors  of  highways  of  an  information  to  be  made  to 
justices  at  special  sessions  for  highways,  pursuant  to  4  &  5  Vict.  c.  59, 
stating  that  it  was  intended  to  exhibit  an  information  that  the  funds 
of  the  trust  i(to  which  the  person  giving  the  notice  was  clerk)  are  iu- 
sufflcient  for  the  repairs  of  the  turnpike  road  belonging  to  the  trustees 
within  the  hamlet  of  B.,  and  then  and  there  to  apply  to  such  justices 
to  adjudge,  and  order  a  portion  of  the  rate  levied,  or  to  be  levied,  to  be 
paid  by  you  to  the  said  trustees  or  their  treasurer,  was  held  to  give 
full  knowledge  of  the  nature  of  the  application,  and  that  it  was  not 
bad  for  not  showing  what  part  of  the  road  was  out  of  repair,  nor  for 
what  purpose  the  money  was  to  be  paid,  or  for  not  showing  that  the 
road  out  of  repair  was  within  the  sessional  division.  {B.  v.  Preston, 
12  Q.  B.  816.)  The  order  of  justices,  made  on  the  above  information, 
recited,  that  the  surveyors  of  the  highways  appeared  in  pursuance  of 
the  notice  at  the  special  sessions ;  and  that  application  was  there  made 
to  the  justices  to  order  a  portion  of  the  rates  to  be  levied,  by  virtue  of 
the  statutes  in  such  case  made  and  provided,  for  the  repair  of  the  high- 
ways in  the  hamlet  of  B.,  to  be  paid  by  the  surveyors  of  the  high- 
ways of  the  said  hamlet  of  B.  to  the  trustees  or  their  treasurer,  and 
directed  a  certain  sum  to  be  paid  out  of  the  rate  which  should  next  be 
made  for  the  repairs  of  the  highways  in  B. :  it  was  held,  that  the  order 
must  be  taken  to  refer  to  the  appUoation,  and  must  therefore  be  con- 
sidered as  made  under  the  statute,  and  that  the  order  need  not 
expressly  adjudicate  that  the  notice  was  given  to  the  surveyors,  or 
that  the  information  was  true ;  and  that  it  need  not  specify  the  par- 
ticular part  of  the  road  to  repair  which  the  rate  was  to  be  applied,  nor 
set  out  the  state  of  the  revenues  of  the  trust  in  the  hamlet,  nor  the 
length  of  roads  there,  nor  the  other  particulars  into  which  the  justices 
are  directed  to  inquire  by  this  section;  and  that  the  order  being  made 
on  the  surveyors  of  a  hamlet,  need  not  expressly  find  that  the  hamlet 
was  one  maintaining  its  own  highways ;  for  that  might  be  considered 
as  stated  by  reasonable  intendment.  (li.)  The  order  of  special 
sessions  should  state  that  it  was  made  at  a  special  sessions  holden  in 
and  for  the  division  of  the  county  in  which  the  turnpike  road  is 
situated.  {B.  v.  Morice,  2  D.  &  L.  952 ;  B.  v.  BerlysUre,  7  Q.  B. 
193.) 

Sect.  2.  If  any  such  parish  surveyor  shall  refuse  or  neglect  to  pay 
over  such  portion  of  the  said  rate  or  assessment  at  the  time  or  times 
and  in  the  manner  mentioned  in  the  order  of  the  said  justices,  the  same 
rate,  it  may  be       shaU.  and  may  be  levied  upon  the  goods  and  chattels  of  such  surveyor, 
levied  by  distress,  jjj^  g^^jj  manner  as  penalties  and  forfeitures  are  by  the  said  recited  act 

authorised  to  be  levied. 
Power  of  appeid  to     gect.  3.  Provided  that  if  any  person  shall  think  himself  aggrieved 
sessions.    '^^        by  any  order,  judgment,  or  determination  made,  or  by  any  matter  or 


4  &  5  Viet.  0,  69. 
Parish  surveyor 
neglecting  to  pay 
such  portion  of 
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thing  done  by  anjr  justices  of  tlie  peace  at  any  STichi  special  sessions,  8.  Repairs,  &c., 
in  pursuance  of  this  act,  such  person  shall  be  at  liberty  to  make  his       of  roads. 
complaint  thereof  by  appeal  to  the  justices  of  the  peace  at  the  next  - 


general  or  quarter  sessions  of  the  peace  to  be  held"  for  the  county,  *  *  ^  Viot.  u.  59. 
riding,  division,  or  place  wherein  the  cause  of  such  complaint  shall 
arise,  such  appellant  first  giving  to  such  justices  10  days'  notice  in 
writiag  of  the  grounds  of  such  appeal,  -within  6  days  after  such  order, 
judgment,  or  determination  shall  be  so  made  or  given  as  aforesaid, 
who  are  hereby  required,  within.  48  hours'  after  the  receipt  of  such 
notice,  to  return  all  proceedings  whatever  had  before  them  respectively 
touching  the  matter  of  such  appeal  to  the  said  justices  at  the  general 
or  quarter  sessions  aforesaid ;  and  that  in  case  of  such  appeal  the  said 
justices  at  the  said  quarter  sessions,  upon  due  proof  of  such  notice  and 
statement  having  been  given  as  aforesaid,  shall  hear  and  determine 
such  appeal;  and  the  said  justices  at  the  said  quarter  sessions  shall 
have  power  to  award  such  costs  to  the  parties  appealing  or  appealed 
against  as  they  the  said  justices  shall  think  proper,  such  costs  to  be 
levied  and  recovered  in  the  same  manner  as  any  penalties  or  forfeitures 
are  recoverable  under  the  said  recited  act ;  and  no  proceeding  to  be 
had  or  taken  in  pursuance  of  this  act  shall  be  quashed  or  vacated  for 
want  of  form :  Provided  always,  that  in  case  there  shall  not  be  time 
to  give  such  notice  as  aforesaid  before  the  next  sessions  to  be  holden 
after  such  order,  determination,  or  judgment,  then  and  in  every  such 
case  such  appeal  may  be  made  to  the  justices  at  the  next  following 
sessions,  who  shall  proceed  to  determine  such  appeal  in  manner  afore- 
said :  Provided  always,  that  it  shall  not  be  lawful  for  the  appellant  to 
be  heard  in  support  of  such  appeal,  unless  such  notice  and  statement 
shall  have  been  so  given  as  aforesaid,  nor  on  the  hearing  of  such  ap- 
peal to  go  into  or  give  evidence  of  any  other  grounds  of  appeal  than 
those  set  forth  in  such  statements  as  aforesaid. 

Sect.  4.  In  construing  this  act  the  word  "  parish  "  shall  be  taken  intei-pretation 
to  mean  and  include  parish,  township,  tithing,  rape,  vill,  wapentake,  <'^™^^- 
division,    city,  borough,  liberty,  market  town,    franchise,   hamlet, 
preciaot,  chapelry,  or  other  place  or  district  maintaining  its  own  high- 
ways. 

Sect.  5.  This  act  shall  extend  only  to  England,  ^te°*  »'  '«'*• 

This  act  has  been  continued  to  the  present  time. 

3.  SUBSOKIPTIONS  FOE,  AOT)  HOW  EHTOECED. 

30  &  31  Vict.  c.  121,  s.  5.  Where  the  repairs  of  a  turnpike  road  30&3iViot.  0.121. 
shall  be  thrown  whoUy  or  partly  on  a  parish,  any  ratepayer  of  that  ^avl^^l™  fe 
parish  shaU,  on  payment  of  Is.  to  the  clerk  of  the  trust,  and  on  any  accounts  of  trust 
day  within  21  days  of  the  general  annual  meeting  of  the  commis-  where  repairs 
sioners  of  such  trust,  have  access,  between  the  hours  of  10  in  the   °™®  ^  parish. 
morning  and  2  in  the  afternoon,  to  the  accounts  of  such  trust,  and 
shall  be  empowered  to  examine  and  take  a  copy  of  the  accounts. 

See  the  provisions  as  to  subscriptions  for  repair  of  roads,  ante,  p.  1205. 

4.  Mateeials  foe  making  or  eepaieing  Eoads. 
By  3  Geo.  4,  c.  126,  s.  97,  It  shall  be  lawful  for  the  surveyor  or  3  Geo.  4,  c.  126. 
surveyors  to  the  trustees  or  commissioners  of  every  turnpike  road,  and  maTeriabfrom 
for  all  such  persons  as  he  or  they  shall  appoint,  to  search  for,  dig,  any  river  or  brook, 
gather,  take,  and  carrv  away  any  materials  for  making  or  repairing  any  or  from  any  com- 

?  •!  ;s         L     i^  J        J  .  1.        1     ?    i  %.   ■  ^j.i_-     mon  or  waste 

turnpike  road,  out  of  any  common  nver  or  brook  (not  bemg  withm  i^nds^  wiSut 

50  yards  of  any  bridge,  dam,  weir,  or  jetty),  or  out  of  or  from  any  waste  expense, 

or  common  in  any  parish,  hamlet,  or  place,  in  which  any  part  of  such 

road  may  He,  or  any  adjoining  parish,  hanilet,  or  place,  and  to  haul 

and  carry  away  any  such  materials  when  got  over  any  common  or 

waste  lands,  without  paying  anything  for  such  materials,  and  without 

being  deemed  a  trespasser  or  trespassers ;  the  said  surveyor  or  sur-  p^g^^?  "^  ^^^ 


1212 

8.  Repairs^  dsc, 
of  roads. 

3  Geo.  4,  c.  126. 
or  from  lands  of 
any  person,  not 
being-  garden 
ground,  (fee,  rn 
tendering  satisfac- 
tion for  damages ; 


and  materials  may 
be  carried  through, 
any  inclosed  or 
open  lands,  on  ten- 
dei-ing  damages. 


Differences  as  to 
damages  may  be 
settled  by  two 
justices. 


veyors,  or  other  person  or  persons,  filling  up  the  pits  or  quames, 
levelling  the  grounds,  or  sloping  down  tiie  banks  wherefrom  such 
materials  shall  be  taken,  or  railing  or  fencing  off  such  pits  or  quarries, 
so  that  the  same  shall  not  be  dangerous  to  any  person  or  cattle,  and 
paying  or  tendering  for  the  damage  done  by  going  through  and  over 
any  inclosed  (o)  lands  or  grounds  for  or  with  such  materials,  and 
such  damages  to  be  ascertained  as  hereinafter  mentioned :  and  also, 
that  it  shaU  be  lawful  for  the  said  surveyor  or  surveyors,  and  such 
person  or  persons  as  he  or  they  shall  appoint,  to  search  for,  dig,  get, 
gather,  take,  and  carry  away  any  such  materials,  in  or  out  of  the 
land  of  any  person  or  persons,  where  the  same  may  be  had  or  found, 
in  any  parish,  hamlet,  or  place  in  which  any  part  of  such  road  shall 
lie  or  be  situate,  or  in  any  adjoining  parish,  hamlet,  or  place  (not 
being  a  garden,  yard,  park,  paddock,  planted  walk  or  avenue  to  any 
house,  or  any  piece  of  ground  planted  and  set  apart  as  a  nursery  for 
trees),  making  or  tendering  such  satisfaction  for  such  materials  and 
for  the  damage  done  to  the  owners  or  occupiers  of  the  lands  where 
and  from  whence  the  same  shall  be  dug,  gathered,  and  carried  away, 
or  over  which  the  same  shall  be  carried,  as  the  said  trustees  or  com- 
missioners shall  judge  reasonable  (J) ;  and  also  to  land  on,  and  carry 
through  or  over  any  inclosed  (a)  lands  or  grounds  (not  being  a  garden, 
yard,  park,  paddock,  planted  walk,  or  avenue  to  a  house,  or  any 
piece  of  ground  planted  and  set  apart  as  a  nursery  for  trees),  or  on, 
through,  or  over  any  open  land  or  common,  any  stone  or  other  mate- 
rials for  making  or  repairing  any  such  road,  or  for  building  or  repair- 
ing any  present  or  future  toll  house  or  toll  houses  on  or  by  the  sides 
thereof,  from  any  river,  stream,  or  canal,  in  any  parish,  hamlet,  or 
place  in  which  any  such  road  lies,  or  in  any  adjoining  parish,  hamlet, 
or  place,  paying  or  tendering  for  the  damage  done  in  landing  on,  or 
going  through  or  over  any  inclosed  (ct)  lands  or  grounds,  for  or  with 
such  materials,  such  sum  or  sums  of  money  as  the  said  trustees  shall 
judge  reasonable ;  and  in  case  of  any  difference  between  such  trustees 


(a)  The  words-  "inclosed lands"  in 
this  and  the  98tli  sect,  of  the  above 
act,  were  held  to  mean  lands  which 
were  actually  inclosed  and  suiTounded 
with  fences ;  and,  therefore,  where 
lands,  situate  on  theDowns,  were  not 
fenced  oif,  although  private  property : 
it  was  held,  that  a  siirveyor  appointed 
by  the  commissioners  might  take 
materials  for  the  repairs  of  a  turnpike 
road,  without  the  order  of  the  jus- 
tices mentioned  in  the  98th  section, 
such  lands  not  being  within  the  mean- 
ing of  the  words  "inclosed  lands," 
contained  in  that  section.  But  it  was 
held  to  be  otherwise  where  the  land 
was  surrounded  by  a  fence,  though  it 
were  out  of  repair.  {Tapsell  v.  Cross- 
key,  7  M.dsW.  441.)  But  by  the  4 
&  5  Vict.  c.  51,  after  reciting  the 
above  98th  section,  it  is  enacted,  that 
from  and  after  the  passing  of  this  act, 
all  lands  and  grounds  which  shall  be 
in  the  exclusive  occupation  of  one  or 
more  persons  for  agricultural  pur- 
poses shall  be  deemed  and  taken  to 
be  inclosed  lands  or  grounds  within 
the  meaning  of  the  above  act,  al- 
though the  same  may  not  be  sepa- 


rated from  any  adjoining  lauds  or 
grounds  of  other  persons,  or  from  the 
highway,  by  any  fence  or  other  in- 
closure.  (See  this  act  more  fully  no- 
ticed, p.  1212.) 

{b)  In  Tapsell  v.  Crosskey  (supra), 
Parke,  B. ,  in  answer  to  an  argument 
of  counsel,  said,  ' '  Mr.  Peacock  con- 
tends, that  these  words  must  be  li- 
mited to  the  case  of  materials  got  on 
grounds  over  which'  they  are  carried. 
That  depends  on  the  construction  of 
the  words  same  and  sueh.  If  those 
words  are  taken  to  refer  to  the  iirst 
description  of  materials,  viz.  mate- 
rials for  the  repair  of  the  turnpike- 
road  (as  it  seems  to  me  they  may), 
all  the  difficulty  suggested  in  the  ar- 
gument is  got  rid  of,  and  the  result 
will  be,  that  materials  got  from  com- 
mons and  public  places  may  be  car- 
ried over  any  other  common  or  open 
ground,  without  paying  anything  for 
them  ;  but  if  carried  over  private 
lands,  whether  open  or  inclosed,  com- 
pensation must  be  made  by  the  trus- 
tees, the  amount  to  be  settled  by 
magistrates  in  case  of  dispute." 
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or  oommissioners,  surveyors,  or  otter  persons  appointed  or  employed  8.  Repairs,  <i:c., 
as  aforesaid,  and  the  owners  and  occupiers  of  such,  lands,  or  any  of       of  roads. 

them,  concerning  such  payments  and  damages  as  aforesaid,  any  2  or  

more  justices  of  the  peace  for  the  county,  riding,  or  place  wherein  the  ^  *'°°'  ^'  '^'  ^^^' 
place  from  whence  such  materials  shall  have  been  taken  shall  be  situate, 
on  10  days'  notice  thereof  being  given  in  writing  by  either  party  to 
the  other,  shall  hear,  settle,  and  determine  the  matter  of  such  pay- 
ments and  damages,  and  the  costs  attending  the  hearing  and  deter- 
mining the  same. 

Sect.  98.  It  shall  not  be  lawful  for  any  surveyor,  or  any  otter  per-  Notice  to  be  given 
son  or  persons  acting  under  the  authority  of  this  act,  to  dig,  gather,  aretekSn from' 
get,  take,  or  carry  away  any  materials  for  making  or  repairing  any  private  lands,  and 
turnpike  road,  or  for  other  such  purpose  or  purposes  as  aforesaid,  out  two  justices  shall 
of  or  from  any  inclosed  (see  ante,  p.  1212,  n.)  land  or  ground,  until    °°'  ^     ^^^"^ 
notice  in  writing  (a),  signed  by  the  surveyor,  shall  have  been  given  to 
the  owner  or  owners  of  the  premises  from  which  such  materials  are 
intended  to  be  taken,  or  his  or  her  known  agent,  or  to  the  occupiers 
of  the  premises  from  which  such  materials  are  intended  to  be  taken, 
or  left  at  the  house  or  last  or  usual  place  of  abode  of  such  owner  or 
occupier,  to  appear  before  any  2  or  more  justices  of  the  .peace  acting 
in  and  for  the  county,  liberty,  or  place,  where  the  lands  from  whence 
such  materials  are  intended  to  be  taken  shall  lie,  to  show  cause  why 
such  materials  shall  not  be  had  therefrom ;  and  in  case  such  owner, 
agent,  or  occupier  shall  attend  pursuant  to  such  notice,  but  shall  not 
show  sufficient  cause  to  the  contrary,  such  justices  shall,  if  they  think 
proper,  authorise  such  surveyor  or  other  person  to  dig,  get,  gather, 
take,  and  carry  away  such  materials,  at  such  time  or  times  as  to  such 
justices  shall  seem  proper;  and  if  such  owner,  agent,  or  occupier,  Order  of  justices 
shall  neglect  or  refuse  to  appear  by  himseK  or  herself,  or  his  or  her  "^^^^  ^°  appear- 
agent,  the  said  justices  shall  and  may  (upon  proof  on  oath  of  the 
service  of  such  notice,  and  which  oath  they  are  hereby  empowered  to 
administer)  make  such  order  therein  as  they  shall  think  fit,  as  fully 
and  eflfectually  to  all  intents  and  purposes  as  if  such  owner  or  occupier, 
or  his  or  her  agent  had  attended. 

Sect.  100.  It  shall  and  may  be  lawful  for  the  said  trustees  or  commis-  Power  to  pur- 
sioners  to  contract  and  agree  with  any  person  or  persons  whomsoever,  "'^^^  ]xa.ds  fur 
for  the  purchase  or  demise  from  him,  her,  or  them,  of,  and  to  hold 
any  land  or  ground  for  the  purpose  of  digging  stones,  gravel,  and 
materials  therefrom,  for  the  repair  or  use  of  the  said  road,  and  at  any 
time  afterwards  to  sell  the  land  or  ground  so  purchased  by  public 
auction  or  tender ;  provided  also,  that  the  entering  into  any  such 
contract  or  agreement  as  last  aforesaid,  shall  not  be  compulsory 
against  any  person  or  persons  unwilling  to  enter  into  the  same. 

By  7  &  8  Geo.  4,  c.  24,  s.  15,  The  trustees  shall  not  be  required  to  \  ^^  <5«?-  *■  "■  2*- 

.'  ,  '  j.'j?i.-         £  _     i.*i  -jii  Justices  to  award 

pay  any  larger  sum  as  a  satisfaction  tor  any  matenais,  raised,  taken,  for  materials  no 
or  carried  away  from  any  lands  or  grounds  for  making  or  repairing  larger  sum  than 
any  turnpike  road,  than  such  sum  of  money  as  it  shall  appear  to  the  2  |,eYold"fOT*°'"*^^ 
justices  settling  and  determining  such  satisfaction,  that  such  mate- 
rials might  or  could  have  been  actually  sold  for  in  case  the  same  had 
not  been  raised,  taken,  or  carried  away  by  such  trustees ;  and  in  case 
the  said  justices  shall  be  of  opinion  that  the  said  materials,  before  they 
had  been  so  raised,  taken,  or  carried  away,  could  not  have  been  sold 
or  disposed  of,  then  the  said  justices  shall  only  assess  the  damage  done 
to  the  lands  or  grounds  of  the  owners  or  occupiers  thereof  by  the 
raising,  gathering,  or  carrying  away  the  same. 

{a)  As  to  the  form  of  a  magistrate's  No.  79  ;  and  The  King  v.  Manning  (1 

authority  for  a  surveyor  to  get  mate-  Burr.  377),  decided  iinder  13  Geo.  3, 

rials  from  private  lands,  seeposi,  No.  c.  78. 
80 ;  and  of  the  surveyor's  notice,  post, 
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8.  Repairs,  Sc, 
of  roads. 

3  Geo.  4,  c.  126. 
Pits  or  holes  made 
in  getting  mate- 
rials, to  be  filled 
up  or  fenced  off 
by  surveyor. 


Penalty  for 
neglect. 


Penalty  on  taking 
away  materials 
before  surveyor 
has  discontmuod 
digging  for  thcni, 
52. 


Repositories  for 
materials  to  be 
purchased. 


Two  justices  shall 
settle  any  differ- 
ence that  may 
arise  as  to  value. 


Canal  companies 
may  lower  their 
tolls  on  materials 


By  3  Geo.  4,  c.  126,  s.  99,  If  any  surveyor  of  any  turnpike  road,  or 
any  person  employed  by  him,  stall,  by  reason  of  the  searching  for, 
digging,  or  getting,  any  gravel,  sand,  stones,  chalk,  clay,  or  other 
materials  for  repairing  any  highways,  make  or  cause  to  be  made  any 
pit  or  hole  in  any  common  or  other  lands  or  grounds,  rivers  or  brooks 
as  aforesaid,  whereia  such  materials  shall  be  found,  the  said  surveyor 
shall  forthwith  cause  the  same  to  be  sufSciently  fenced  o3,  and  such 
fence  supported  and  repaired  during  such  time  as  the  said  jiit  or  hole 
shall  continue  open,  and  shall,  within  3  days  after  such  pit  or  hole 
shall  be  opened  or  made,  where  no  gravel,  stones,  or  materials  shall  be 
found,  cause  the  same  forthwith  to  be  filled  up,  levelled,  and  covered 
with  the  turf  or  clod  which  was  dug  out  of  the  same  ;  and  where  any 
such  materials  shall  be  found,  within  14  days  after  having  dug  up 
sufficient  materials  in  such  pit  or  hole,  if  the  same  is  not  likely  to  be 
further  useful,  cause  the  same  to  be  filled  up,  sloped  down,  or  fenced 
off,  and  so  continued ;  and  if  the  same  is  likely  to  be  further  useful, 
the  said  surveyor  shall  secure  the  same  by  posts  and  rails,  or  other 
fences,  to  prevent  accidents  to  persons  or  cattle ;  and  in  case  such, 
surveyor  shall  neglect  to  fill  up,  slope  down,  or  fence  oflF  such,  pit  or 
hole  in  manner,  and  within  the  time  aforesaid,  he  or  they  shall  forfeit 
the  sum  of  20s.  for  every  such  default ;  and  in  case  such  surveyor 
shall  neglect  to  fence  off  such  pit  or  hole,  or  to  slope  down  the  same, 
as  hereinbefore  directed,  for  the  space  of  six  days  after  he  or  they 
shall  have  received  notice  for  either  of  those  purposes  from  any  justice 
of  the  peace,  or  from  the  owner  or  occupier  of  such  several  ground, 
river,  or  brook,  or  any  person  having  right  of  common  within  such 
common  or  waste  lands  as  aforesaid,  and  such  neglect  and  notice  shall 
be  proved  upon  oath  before  one  or  more  of  the  said  justices  of  the 
peace,  such  surveyor  shall  forfeit  and  pay  any  sum  not  exceeding  101., 
nor  less  than  40s.,  for  every  such  neglect,  to  be  determined  and  ad- 
judged by  such  justice  or  justices,  and  to  be  laid  out  and  applied  in 
the  fencing  off,  filling  up,  or  sloping  down  such  pit  or  hole,  in  such 
manner  as  the  said  justice  or  justices  shall  direct  and  appoint ;  which 
forfeiture,  in  case  the  same  be  not  forthwith  paid,  shall  be  levied  as 
other  forfeitures  are  hereinafter  directed  to  be  levied.  (See  p. 
1278.) 

Sect.  101.  If  any  person  or  persons  shall  take  away  any  materials 
which  shall  have  been  gotten,  dug,  or  gathered  for  the  repair  or  use 
of  any  turnpike  road,  or  any  materials  out  of  any  quarry  which  shall 
have  been  made,  dug,  or  opened  up  for  the  purpose  of  getting  mate- 
rials for  any  turnpike  road,  before  the  surveyor  of  such  road  and  the 
workmen  employed  for  getting  such  materials  shall  have  discontinued 
working  therein  for  the  space  of  six  weeks,  (except  the  owner  or  oc- 
cupier of  any  private  grounds,  and  persons  authorised  by  such  owner 
or  occupier  to  get  materials  in  such  quarry  for  his  own  private  use, 
and  not  for  sale),  every  person  so  offending  shall,  for  every  such 
offence,  forfeit  and  pay  any  sum  not  exceeding  dl. 

Sect.  102.  The  trustees  or  commissioners  of  every  turnpike  road 
are  hereby  empowered  to  purchase  or  rent  any  piece  or  pieces  of  land 
or  ground,  not  exceeding  in  any  one  place  6  yards  square,  on  the  sides 
of  such  road,  as  repositories  for  stone,  gravel,  and  other  materials  for 
making  or  repairing  the  same ;  and  in  case  any  difference  shall  arise 
between  such  trustees. or  commissioners  and  the  owner  of  such  land 
or  ground,  with  respect  to  the  value  thereof,  or  the  necessity  or  pro- 
priety of  taking  such  land  or  ground,  the  same  shall  be  settled  and 
determined  by  any  two  of  his  Majesty's  justices  of  the  peace  acting  in 
and  for  the  county  where  the  said  land  or  ground  shall  be  situated,  in 
manner  hereinbefore  directed"  with  respect  to  getting  materials  for  the 
repair  of  any  turnpike  road. 

Sect.  103.  It  shall  and  may  be  lawful  for  the  company  of  proprie- 
tors, or  the  trustee  or  trustees  for  the  proprietors  of  any  canal,  or  of 
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any  railway  or  tramroad,  on  wMoh.  any  flint,  gravel,  stone,  or  otter  g.  Repairs,  &c., 
materials  for  the  repair  of  any  turnpike  road  shall  or  may  be  con-       of  roads. 

veyed,  and  they  are  hereby  authorised  and  empowered,  to  lessen  and  — 

reduce  the  tolls  and  rates  imposed  by  any  act  of  parliament  by  which  ^  ^^°-  \  °- 1^^- 
any  such  company  shall  be  appointed,  or  any  other  act  whatsoever,  on  Ste  road?"^  *"™" 
the  carriage  of  such  flint,  gravel,  stone,  or  other  materials  carried  on 
the  said  canal  or  railway,  and  to  appoint  such  lower  tolls  and  rates  to 
be  taken  for  the  carriage  and  conveyance  of  the  same  as  the  said 
company  or  trustees  shall  think  proper ;  and  all  such  red^ioed  tolls 
shall  and  may  be  collected,  taken,  and  recovered  by  the  same  persons 
and  means,  and  by  and  under  the  same  powers,  provisions,  penalties, 
and  forfeitures,  as  the  original  tolls  might  have  been  taken  in  case  the 
same  should  not  have  been  reduced ;  any  act  or  acts  of  Par- 
liament, bye-law,  or  ordinance,  or  trust  deed  to  the  contrary  not- 
withstanding. 

By  4  Geo.  4,  o.  95,  s.  56,  it  shall  and  may  be  lawful  for  the  trustees  *  ^^°-  *>  "■  ^^■ 
or  commissioners  of  any  turnpike  road,  and  they  are  hereby  em-  purohiwed^^r"' 
powered,  to  purchase  or  rent,  with  the  consent  of  the  owner  or  pro-  repository  of  ma- 
prietor  thereof,  any  piece  or  pieces  of  ground  within  10  miles  of  the  terials  within  ten 
Eoyal  Exchange,  as  a  repository  for  materials,  such  piece  or  pieces  of  Exchange."^* 
ground  to  be  of  such  extent  as  they  may  think  proper,  so  as  the  same 
shall  not  exceed  in  the  whole  half  an  acre. 

Sect.  71.  When  and  as  often  as  any  suna  or  sums  of  money  shall  bo  Goods  vested  in 
directed  or  ordered  to  be  paid  by  any  justice  or  justices  of  the  peace,  *™r°'^^  °^  *'^°^" 
in  pursuance  of  the  directions  of  the  said  recited  act  [3  Geo.  4,  c. 
126]  or  this  act,  or  any  act  relating  to  turnpike  roads,  as  or  by  way 
of  compensation  or  satisfaction  for  any  materials  or  costs,  or  for  any 
damage,  spoil,  or  injury,  of  any  nature  or  kind  whatsoever,  done  or 
committed  by  such  trustees  or  commissioners,  or  any  person  or  per- 
sons acting  by  or  under  their  authority,  and  such  sum  or  sums  of 
money  shall  not  be  paid  by  the  said  trustees  or  commissioners  to  the 
party  or  parties  entitled  to  receive  the  same,  within  10  days  after 
demand  in  writing  shall  have  been  made  from  the  clerk  to  the  said 
trustees  or  commissioners,  or  their  treasurer,  in  pursuance  of  the  di- 
rection or  order  made  by  such  justice  or  justices,  and  in  which  demand 
the  order  of  such  justice  or  justices  shall  be  stated,  then  and  iu  such 
case  the  amount  of  such  compensation  or  satisfaction  shall  and  may  be  liable  to  distress, 
levied  and  recovered  by  distress  and  sale  of  the  goods  and  chattels  upon  non-payment 
vested  in  such  trustees  or  commissioners  by  virtue  of  any  act  for  for^damag^  or" 
making  or  repairing  turnpike  roads,  or  of  the  goods  and  chattels  of  materials. 
their  treasurer  for  the  time  being,  under  a  warrant  to  be  issued  for 
that  purpose  by  such  justice  or  justices,  which  warrant  any  such 
justice  or  justices  is  and  are  hereby  authorised  and  required  to  grant 
under  his  hand  and  seal,  or  their  hands  and  seals,  on  application  made 
to  him  or  them  for  that  purpose  by  the  party  or  parties  entitled  to 
receive  such  sum  or  sums  of  money,  as  or  by  way  of  compensation  or 
satisfaction  for  any  such  materials,  costs,  damages,  spoil,  or  injury  as 
aforesaid ;  and  in  case  any  Overplus  shall  remain  after  payment  of 
such  sum  or  sums  of  money,  and  the  costs  and  expenses  of  hearing  and 
determining  the  matter  in  dispute,  and  also  the  costs  and  expenses  of 
such  distress  and  sale,  then  and  in  such  case  such  overplus  shall  be 
returned  on  demand  to  the  said  trustees  or  commissioners,  or  to  their 
treasurer  for  the  time  being,  as  the  case  may  be :  Provided  always.  His  indemnity, 
that  it  shall  and  may  be  lawful  for  such  treasurer  to  retain,  out  of  any 
monies  which  he  shall  have  received  or  shall  receive  in  pursuance  of 
any  such  act,  or  the  said  recited  act,  or  this  act,  all  such  damages, 
costs,  charges,  and  expenses  as  he  shall  have  sustained  or  be  put  rmto 
by  virtue  of  any  such  warrant  as  aforesaid. 

5.  Mile  Stones,  &c.,  to  be  ekeoted. 
By  3  Geo.  4,  c.  126,  s.  119,  the  said  trustees  or  commissioners  shall  ?, f^eo  4,  c.  12s. 

•'  >  J  7  jjjg  stones  and 
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8.  Repairs,  &c.,  cause  stones  or  posts  to  be  set  up  or  placed  in  or  near  tte  sides  of 
of  roads.        every  turnpike  road,  at  the  distance  of  1  mile  from  each,  other,  de- 
3  Geo.  4  c  126       noting  the  distance  of  any  and  every  such  stone  or  post  from  any  town 
direction  tjosts  t     °^  place,  and  also  such  direction  post  at  the  several  roads  leading  out 
be  erected  (o).        of  any  such  road,  or  at  any  crossings,  turnings,  or  terminations  there- 
of, with  such  inscriptions  thereon  denoting  to  what  place  or  places  the 
said  roads  respectively  lead,  of  such  height  or  size,  and  to  be  erected 
in  such  situations  as  they  the  said  trustees  or  commissioners  shall 
Names  of  the         think  proper ;  and  also  to  cause  to  be  painted  in  legible  characters,  on 
tote pu"1i?^it^'''  some  waU  or  board  at  the  entrance  of  every  town  or  village,  the  name 
the  entrance,  and  of  suchtown  or  Village,  and  shall  also  cause  stones  to  be  put  up  mark- 
etones  to  mark  the  jj^g  .jlie  boundaries  of  parishes  where  such  boundaries  shall  cross  any 
paShoa''^  °  turnpike  road,  and  from  time  to  time  to  repair  or  renew  such  stones, 

posts,  and  boards,  and  keep  and  continue  legible  the  inscriptions  on 
Penalty  for  de-  such  stone's,  posts,  waUs,  and  boards  respectively ;  and  if  any  person 
excM^dSg'iO!  or  persons  shaU  wilfully  break,  cut  down,  puU  up,  or  damage  any 
such  posts,  stones,  or  boards,  or  shall  obliterate,  deface,  spoil,  or 
destroy  all  or  any  of  the  letters,  figures,  or  marks,  which  shall  be 
inscribed  or  painted  thereon,  or  on  any  such  walls,  and  be  thereof  con- 
victed before  any  justice  of  the  peace  for  the  county,  city,  or  place 
where  such  offence  shall  be  committed,  by  the  confession  of  the  party, 
or  by  the  oath  of  one  credible  witness,  such  person  or  persons  so  offend- 
ing shall  forfeit  and  pay  any  sum  not  exceeding  lOl  for  every  such 
offence. 

And  see  "  Malicious  Injuries  to  Property,"  and  5  &  6  Will.  4,  c.  50, 
s.  Y2,  ante,  p.  1054,  as  to  damaging  mile  stones. 

The  distances  are  in  all  cases  to  be  measured  upon  the  horizontal 
plane.  [Lake  v.  Butler,  5  E.&B.^ly  Jeivel  v.  Stead,  6  JH.  &  B. 
350.) 

6.  WATEEnSTG  EOADS. 

Extending  time  Stat.  3  Geo.  4,  c.  126,  s.  120,  reciting  that.  By  several  acts  of  Par- 

forwatermg  roads.  Ham ent  relating  to  particular  turnpike  roads,  power  is  given  to  the 
trustees  to  water  the  roads  during  certain  months  in  the  year,  and  to 
take  additional  tolls  on  account  of  the  said  watering,  and  the  time 
specified  in  such  acts  has  been  found  in  many  instances  too  limited  to 
afford  to  the  public  all  the  advantages  which  might  be  derived  from 
watering  the  said  roads,  enacts,  that  wherever  an  act  or  acts  has  or 
have  been  passed  to  enable  the  trustees  of  any  turnpike  road  or  roads 
to  water  the  same  or  any  part  thereof,  and  to  take  an  additional  toll 
for  such  watering  during  a  limited  time  in  the  said  act  or  acts  speci- 
fied, it  shall  and  may  be  lawful  for  the  trustees  of  the  said  road  or 
roads,  at  any  general  meeting  held  for  that  purpose,  to  order  that  such 
part  of  the  said  road  or  roads  as  by  the  local  act  or  acts  relating  to  the 
same  is  allowed  or  directed  to  be  watered,  and  a  certain  additional 
toU  to  be  taken  for  such  watering,  shall  be  watered,  and  the  said  ad- 
ditional toU  for  watering  the  same  may  be  demanded  and  taken  -for 
any  time  between  the  1st  day  of  March  in  every  year  and  the  1st  day 
of  November  following;  and  the  said  trustees  shall  have,  and  they  are 
hereby  authorised  to  exercise  and  enforce  all  the  powers,  authorities, 
remedies,  and  penalties,  for  collecting  the  said  additional  toUs  for 
watering  the  roads  duiing  the  time  aforesaid,  as  they  now  by  law 
have  for  any  other  tolls  which  may  be  demanded  and  collected  on  the 
said  roads. 

7.  OoimiACTS  FOR  Eepaies. 
4  Geo.  4,  0. 95.  By  4  G-eo.  4,  c.  95,  s.  78,  It  shall  and  may  be  lawful  for  the  trustees 

Agreements  may    ^^  commissioners  of  any  turnpike  road,  or  for  their  clerk,  surveyor, 

(a)  The  property  in-mile  stones  is  vested  in  the  trustees,  ante,  p.  1163. 
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or  any  other  officer,  by  their  order,  to  contract  and  agree,  by  tto  year  8.  Repairs,  <£r., 
or  otherwise,  with  any  person  or  persons  for  the  making,  amending,        of  roads. 

altering,  or  maintaining  the  said  road,  or  any  bridges,  toll  houses,  or  " 1 

building  thereon,  or  for  any  other  thing  which  such  trustees  or  com-  *  "'=°-  *■  p^  "'■ 
missioners  are  by  any  act  for  making  or  maintaining  turnpike  roads,  nmOTrtin/rnnd', 
or  the  said  recited  act  [3  Geo.  4,  c.  126],  or  this  act,  or  any  other  'V-f- 
act,  authorised  or  empowered  to  make,  build,  do,  execute,  or  perform  ; 
and  all  contracts  or  agreements  in  writing  entered  into  by  the  said 
trustees  or  commissioners,  or,  pursuant  to  any  order  of  the  said  trus- 
tees or  commissioners,  by  their  clerk,  surveyor,  or  other  officer,  with 
any  workmen  or  other  person  or  persons  relating  to  any  matter  or 
thing  to  be  done  by  virtue  of  any  such  act,  or  the  said  recited  act,  or 
this  act,  shall  be  binding  on  the  said  trustees  or  commissioners  and 
their  successors,  and  upon  all  other  parties  who  shall  sign  the  same, 
and  the  heirs,  executors,  and  administrators  of  such  other  parties ;  and 
that  actions  and  suits  shall  and  may  be  maintained  thereon  by  the 
said  trustees  or  commissioners,  and  damages  and  costs  recovered 
against  the  party  or  parties,  or  person  or  persons  failing  in  the  per- 
formance of  such  contracts  or  agreements  respectively;  and  such 
sum  or  sums  of  money  as  shall  be  requisite  for  the  duo  performance 
of  such  contract  shall  be  the  measure  of  the  damages  to  be  reco- 
vered in  any  action  or  suit  against  such  party  or  parties,  or  person 
or  persons  so  as  aforesaid  making  default  in  fulfilling  his,  her,  or  their 
contract  or  agreement ;  any  law  or  usage  to  the  contrary  in  anywise 
noth  withstanding. 

Under  this  section  the  trustees  of  a  turnpike  road  have  power  to 
make  an  agreement  with  the  trustees  of  another  road  as  to  the  repair 
of  a  street  in  a  borough  through  which  street  both  the  roads  passed. 
[Swinhurne  v.  Robinson,  \  E.  &  E.  80.) 

By  3  Geo.  4,  c.  126,  s.  106,  It  shall  and  may  be  lawful  for  the  trus-  3  Geo.  4,  c.  120. 
tees  or  commissioners  of  any  turnpike  roads  to  contract  and  agree  (a)  Trustees  may  con- 

•  ,1  1  ■   1.1     j:    j.i_  •       e  i.     J}  SL  J  tract  with  persons 

With  any  person  or  persons  liable  to  the  repair  01  any  part  01  the  road  uabie  to  the  ro- 
under the  care  and  management  of  such  trustees  or  commissioners,  or  pairs  of  roads  bj' 
of  any  bridges  thereon,  by  tenure  or  otherwise,  for  the  repair  thereof,  t™'""''- 
for  such  term  as  they  shall  think  proper,  not  exceeding  3  years,  and 
to  contribute  towards  the  repair  of  such  road  or  bridges  such  sum  or 
sums  of  money  as  they  shall  think  proper,  out  of  the  tolls  arising  on 
such  turnpike  road. 

Sect.  107.  And  whereas  many  bridges  on  turnpike  roads  are  by  Composition  may 
prescription  at  present  liable  to  be  repaired  hf  certain  parishes,  and  '"'  ™ter.  d  into  by 
not  by  the  county  or  counties  in  which  they  are  situated,  and  which  paWng^briSges 
bridges,  from  change  of  times  and   circumstances,  are  become  no  repaired  by 
longer  sufficiently  convenient  for  the  use  of  the  public  without  being  P'^^hes. 
enlarged  or  otherwise  improved ;    it  is  therefore  enacted,   that    it 
shall  and  may  be  lawful  for  any  such  county  or  counties,  parish  or 
parishes  respectively,  to  enter  into  a  composition  or  agreement  with 
each  other,  and  by  the  authority  of  those  persons  who  shall  be  legally 
competent  to  make  rates  for  such  county  and  parish  respectively, 
whereby  the  improvement  and  future  repair  of  any  such  bridge  shall 
be  undertaken  and  lie  upon  the  county  or  counties  in  which  such 
«kridge   is  locally  situated;    and  that  all  rates   made   for   carrying 
into  effect  any  such  composition,   agreement,  repairs,  or  improve- 
ment, shall  be  made  and  assessed  in  the  same  manner  as  other  the 
rates  of  such  county  or  parish  respectively,  and  shall  be  good  and 
valid  to  all  intents  and  purposes  in  the  law  whatsoever.      {Vide 
"  Bridges") 

Sect.  108.  It  shall  and  may  be  lawful  for  the  trustees  or  commis-  Compositions  may 
sioners  of  any  turnpike  road,  and  for  such  parish  or  parishes,  in  like  t,°  ™ees  and"°  ''^ 

(«)  See  form  Fo.  78,  post. 
vol.  II,  4  I 


8.  Repairs,  &c,,  mannei',  to  enter  into  a  composition  or  agreement  witli  each,  other,  and 
of  roads.  by  the  authority  of  the  persons  at  present  legally  competent  to  make 
3  Geo  4  c  126  ^^*®®  ^°^'  ^'^°^  parish  or  parishes,  whereby,  in  consideration  of  such 
parishes' for  repair  ^^™-  °i'  sums  of  money  as  shall  be  agreed  upon  being  yearly  paid  to 
of  bridges.  the  treasurer  of  the  trustees  or  commissioners  entering  into  such 

composition  or  agreement,  out  of  the  rates  to  be  raised  for  the 
repair  of  the  bridge  or  bridges  the  subject  thereof,  the  repairs  of 
any  such  bridge  shall,  during  the  continuance  of  any  act  or  acts  of 
Parliament  under  which  such  trustees  or  commissioners  shall  be 
appointed  or  act,  be  undertaken  and  carried  on  by  the  said  trustees 
or  commissioners ;  and  that  all  rates  and  assessments  raised  and 
levied  for  carrying  such  composition  or  agreement  into  effect,  shall, 
in  like  manner,  be  good  and  vaUd  to  all  intents  and  purposes  what- 
soever. 
'o™t^s.  As  to  repairs  of  drains  in  a  town,  see  p.  1259. 

8.   FnSTES  FOR  NOT  BEPAIEING. 

Fines  for  not  re-        It  has  been  observed,  p.  1208,  that  the  trustees  of  a  turnpike  road 
pairing.  are  not  liable  to  an  indictment  for  neglecting  to  repair  the  roads ; 

therefore,  where  a  local  act  for  the  making  a  public  highway  directed 
the  trustees  to  repair  the  same  with  the  monies  arising  from  the  tolls, 
the  Court  of  King's  Bench  held,  that  this  did  not  discharge  the  in- 
habitants of  the  township,  through  which  a  part  of  it  was  carried, 
from  the  common-law  liability  to  repair ;  the  public  having  a  right  to 
hold  them  liable,  whether  the  road  was  altogether  new  or  substituted 
for  another.      The  toUs  are   only  an  auxiliary  fund;    the  trustees 
are  not  indeed   liable  to  an  indictment,  but   the  inhabitants  may 
apply  to  the  court  for  relief.     {B.  v.  NethertJiong,  2  B.  &  A.  179,  atite, 
p.  1208.) 
Where  parish  ii-        This  application  is  made  under  the  3  Geo.  4,  c.  126,  s.  110,  which 
dieted  for  non-       enacts,  that  when  the  inhabitants  of  any  parish,  township,  or  place, 
pike  road,  the       shall  be  indicted  or  presented  (a)  for  not  repairing  any  highway,  being 
coui-t  to  apportion  turnpike  road,  and  the  court  before  whom  such  indictment  or  present- 
the  parts'!!  and^the  Dieit  shall  be  preferred  shall  impose  a  fine  for  the  repair  of  such  road, 
trustees  or  com-     such  fine  shall  be  apportioned,  together  with  the  costs  and  charges 
attending  the  same,  between  the  inhabitants  of  such  parish,  township, 
or  place,  and  the  trustees  or  commissioners  of  such  turnpike  road,  in 
such  manner  as  to  the  said  court,  upon  consideration  of  the  circum- 
stances of  the  case,  shall  seem  just ;  and  it  shall  and  may  be  lawful 
for  such  court  to  order  the  treasurer  of  such  turnpike  road  to  pay  the 
sum  so  proportioned  for  such  turnpike  road  out  of  the  money  then  in 
his  hands  or  next  to  be  received  by  him,  in  case  it  shall  appear  to  such 
court,  from  the  circumstances  of  such  turnpike  debts  and  revenues, 
that  the  same  may  be  paid  without  endangering  the  securities  of  the 
creditors  who  have  advanced  their  money  upon  the  credit  of  the  tolls 
to  be  raised  thereupon,  which  order  shall  be  binding  upon  such  trea- 
surer, and  he  is  hereby  authorised  and  required  to  obey  the  same, 
aiifc,  p.  1069. 

The  true  construction  of  this  section  is,  that  the  court  which  imposes 
the  fine  shall  have  power  to  apportion  it  between  the  parish  and  the 
trust ;  so  that  where  an  indictment  was  originally  preferred  at  the 
assizes,  and  afterwards  removed  into  the  Court  of  King's  Bench  by 
certiorari,  it  was  held  that  the  Court  of  King's  Bench  might  apportion 
the  fine.  {B.  v.  Upper  Papworth,  2  East,  413.  And  see  7?.  t.  Pem- 
hridffe  {Iiihahs.  of),  6  Jur.  1037.) 

(f()  Presentments  are  now  abolished  by  5  &  6  Will.  4,  c.  50,  s.  99. 
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IX.  Colls.  9-  y^^fe- 

The  imposition  of  toll,  to  be  applied  to  the  maintenance  of  the  road,  Tolls, 
is  the  revival  of  an  old  principle,  but  with  some  difference  in  its  adap- 
tation to  practice.  Under  the  ancient  system  of  tenures,  the  lord  of 
the  sou  frequently  claimed  the  privilege  of  receiving  toll  from  all  who 
travelled  along  his  highway ;  nor  was  this  esteemed  a  mere  bounty, 
for  he  was  liable,  in  consideration  of  such  toll,  to  keep  the  way  in  good 
order,  and,  in  some  countries,  even  to  defend  the  passengers  from 
depredation.     {Wellheloved  on Higlnvays,  p.  252.     See  ante,  p.  1150.) 

"We  will  divide  our  considerations  as  to  these  tolls  as  follows  : —         Dmsion  of  sub- 

1.  The  general  Poiver  to  collect,  p.  1219. 

2.  What  Tolls  payable,  p.  1220. 

3.  Tolls  for  Overweight,  and  Explanation  of  Local  Acts  as  to  Double 

Tolls,  p.  1220, 

4.  Tolls  fm'  Narrow  Wheels,  p.  1225. 

5.  Exemptions  from  Tolls,  p.  1228. 

6.  Power  to  reduce  or  advance  Tolls,  p.  1241. 

7.  Composition  for,  p.  1243. 

8.  Toll  Souses,  p.  1243. 

9.  Toll  Gates,  Erecting  and  Lighting,  p.  1244. 

10.  Tables  of  Tolls  and  Tickets,  p.  1246. 

11.  Recovery  of  Tolls  and  Penalty  for  Evasion,  p.  124G. 

12.  Letting  to  farm  Tolls,  and  Duties  and  Powers  of  Leases,  &c., 

p.  1248. 

13.  Mortgaging  of  Tolls,  p.  1253. 

1.  Geneeal  Powee  to  collect  Tolls. 

By  9  Geo.  4,  c.  77,  s.  16,  it  shall  and  may  be  lawful  for  the  tmstees  Toils  to  be  coi- 
of  any  turnpike  road,  or  any  person  appointed  or  continued  to  be  ap-  '^"'^"^  ^^^''^  ^'^■ 
pointed  collector  of  the  tolls  to  be  taken  by  virtue  of  any  local  turnpike 
act,  to  demand  and  take  every  day  (such  day,  for  the  purposes  of  What  a  day. 
all  local  turnpike  acts,  being  computed  from  12  at  night  to  12  of  the 
next  succeeding  night)  the  several  and  respective  toUs  to  be  mentioned 
in  any  such  act,  at  the  several  and  respective  toll  gates  and  turnpikes, 
or  side  bars  and  chains,  which  are  or  shall  be  continued  or  erected  by 
virtue  of  this  act,  or  of  any  local  turnpike  act,  in,  upon,  across,  or  on 
the  sides  of  any  turnpike  road  (a)  or  any  part  or  parts  thereof,  and 
which  tolls  or  sums  of  money  shall  be  demanded  and  taken  as  afore- 
said, before  any  horses,  cattle,  or-  carriage  whatsoever  shall  be  per- 
mitted to  pass  through  any  toll  gate  or  turnpike,  or  side  bar  or  chain ; 
and  the  tolls  or  sums  of  money  to  be  levied  and  collected,  by  virtue  of 
any  local  turnpike  act,  shall  be  and  the  same  are  hereby  vested  in  the 
trustees  of  such  act  for  the  purposes  thereof,  in  manner  to  be  thereby 
directed. 

As  to  penalties  for  extortion,  see  p.  1189. 

(a)  A  local  act  empowered  trustees  and  the  town  commissioners  were  to 

of  a  turnpike  road    leading   into  n  maintain  it  in  future  ; — Held,  that 

town  to  collect  tolls  from   persons  the  road  trustees  might  stUl  take  the 

passing  more  than  a  hundred  yards  same  tolls  for  passing  over  that  part, 

along  it,  and  to  borrow  money  on  the  and  that  it  still  continued  part  of  the 

credit  of  the  tolls.     By  an  act  for  same  turnpike  road  for  all  purposes 

improving  the  town,  the  road  trus-  hut  that  of  repair.     (Phipson  v.  Ilnr- 

tees  were  prohibited  from  repairing  a  vett,  1  0.  M.  &  R.  .473.) 
certain  portion  of  it  nearest  the  town, 

4  t  2 
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9.  Tolls. 


Amount. 


Tolls  to  be  paid 
upon  carriages 
affixed  to  otliers. 


Two  oxen  to  be 
considered  as  one 
horse. 


Additional  toll 
for  watering. 


Begulating  the 
weights  of  wag- 
gons, &c. 


2.  What  Tolls  payable  in  Geneeal. 

The  local  acts  regulating  tKe  turnpike  road  always  regulate  the 
amount  of  toll  to  be  paid  (a). 

Besides  this,  there  are  some  general  provisions  in  the  general  turn- 
pike acts  applicable  to  all  roads,  thus —  . 

Stat.  3  Geo.  4,  c.  126,  s.  31,  reciting,  that  coaches,  chariots,  chaises, 
chairs,  carts,  and  other  carriages,  sometimes  pass  through  turnpike 
gates  affixed,  tied  or  secured  to  waggons  or  carts,  and  horses  are 
sometimes  sent  under  the  charge  of  the  drivers  of  such  waggons  a-nd 
carts,  aid  are  fastened  thereto ;  and  that  it  is  expedient  to  determine 
what  tolls  such  coaches,  chariots,  chaises,  chairs,  carts,  and  other 
carriages,  and  horses,  ought  to  pay  on  passing  through  such  gates ; 
it  is  enacted,  that  where  by  any  act  for  repairing  any  turnpike 
road  no  toll  is  directed  to  be  taken  for  or  in  respect  of  any  coach, 
chariot,  chaise,  or  any  other  carriage  whatsoever  with  4  wheels,  pass- 
ing through  any  turnpike  gate  on  such  road,  affixed,  tied,  or  secured 
to  any  waggon  or  cart,  the  same  toU,  and  no  more,  shall  and  may  be 
demanded  and  taken  for  and  in  respect  of  such  coach,  chariot,  chaise,  or 
other  carriage,  as  if  the  same  had  passed  through  drawn  by  2  horses  ; 
and  where,  by  any  act  for  repairing  any  turnpike  road,  no  toll  is 
directed  to  be  taken  for  or  in  respect  of  any  chair,  cart,  or  other  car- 
riage whatsoever,  with  2  wheels  only,  passing  through  any  turnpiie 
gate  on  such  road,  so  affixed,  tied,  or  secured  to  any  waggon  or  cart 
as  aforesaid,  the  same  toU,  and  no  more,  shall  and  may  be  demanded 
and  taken  for  and  in  respect  of  such  chair,  cart,  or  other  carriage  with 

2  wheels  only,  as  if  the  same  had  passed  through  drawn  by  one  horse 
only ;  and  where  any  horse  shall  be  fastened  to  but  not  used  in  draw- 
ing any  waggon,  cart,  or  other  carriage,  such  horse  shall  not  be  liable 
to  a  higher  toll  than  a  single  horse ;  provided  that  if  any  coach, 
chariot,  chaise,  chair,  cart,  or  other  carriage  so  affixed,  tied,  or  secured 
to  any  waggon  or  cart,  shall  have  any  goods  conveyed  therein  other 
than  the  harness  thereto  belonging,  and  such  articles  of  package  as 
may  be  necessary  for  the  protection  of  such  carriages,  the  same  shall 
be  liable  to  double  the  toll  hereby  imposed. 

Sect.  38.  In  all  carriages  wherein  oxen  or  neat  cattle  shall  be  used, 
two  oxen  or  neat  cattle  shall  be  considered  as  one  horse,  for  all  the 
purposes  mentioned  in  this  act,  or  any  particular  turnpike  act,  with 
respect  to  tolls  or  other  things. 

An  additional  toll  is  given  by  some  local  acts  for  watering ;  see  also 

3  Geo.  4,  c.  126,  s.  120,  p.  1216. 

3.  Tolls  foe  Oveeweight  aud  Explanation  oe  Peoyisions  in 
Local  Acts  as  to  Double  Tolls  (6). 

Stat.  3  Geo.  4,  c.  126,  s.  12,  for  regulating  the  weights  to  be  allowed 
to  waggons,  wains,  carts,  and  other  carriages,  enacts,  that  the  weights 
hereafter  next  specified  (c)  shall  be  allowed  to  every  waggon,  wain, 


(a)  Where  the  language  of  an  act 
of  Parliament,  obtained  by  a  company 
for  imposing  a  rate  or  toll  upon  the 
public,  ia  ambiguous,  or  will  admit  of 
different  meanings,  that  construction 
is  to  be  adopted  which  is  most  favour- 
able to  the  public.  (Barret  v.  Stock- 
ton and  Darlington  Railv>ay  Covi- 
pany,  2  Af.  tfc  (?.  134.)  This  case  has 
been  affirmed  in  error.  See  Stockton 
and  Darlington  Hcdhvay  Company  v. 
Barret,  3  8c.  N.  R.  803  ;  Bussey  v. 
Stnrey,  4  B.  A-  Ad.  109.     The  Leech 


and  Liverpool  Canal  Company  y.  Hus- 
tler, IB.  &C.  424.) 

(h)  See  table  of  weights,  post,'So.  91. 

(c)  See  4  Geo.  4,  c.  95,  ss.  8,  9, 
which  enabled  lessees,  &c.  of  tolls, 
and  penalties  for  overweight,  whose 
contracts  would  not  expire  until  after 
the  1st  January,  1824,  to  discharge 
themselves  from  their  contracts,  so 
far  as  regarded  such  tolls  and  penal- 
ties, on  giving  a  certain  notice  on  or 
before  the  1st  September,  1823,  and 
trustees  of  roads,  in  oases  where  such 
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cart,   or  other  suoli  carriage,  (that  is  to  say,)  to  every  waggon,  wain,        9.  Tolls. 
or  other  four-wheeled  carriage,  having  the  fellies  of  the  wheels  thereof ; 


of  the  breadth  of  9  inches  at  the  bottom  or  soles  thereof,  together  with  ^  ^^-  *•  "■  ^^''• 

the  loading  of  such  carriage,  6  ton  10  cwt.  in  summer,  and  6  ton  in 

winter;  to  every  cart  or  other  such  two- wheeled  carriage,  having  the 

fellies  of  the  wheels  thereof  of  the  like  breadth,  together  with  the 

loading  of  such  carriage,  3  ton  10  cwt.  in  summer,  and  3  ton  in  winter ; 

to  every  waggon,  T^'ain,  or  other  such  four-wheeled  carriage,  having 

the  fellies  of  the  wheels  thereof  of  the  bi'eadth  of  6  inches  and  less 

than  9  inches  at  the  bottom  or  soles  thereof,  together  with  the  loading 

of  such  carriage,  4  ton  15  cwt.  in  summer,  and  4  ton  5  cwt.  in  winter; 

to  every  cart  or  other  such  two-wheeled  carriage,  having  the  fellies  of 

the  wheels  thereof  of  the  breadth  last  mentioned  at  the  bottom  or  soles 

thereof,  together  with  the  loading  of  such  last-mentioned  carriage,  3 

tons  in  summer,  and  2  ton  15  cwt.  in  winter ;  to  every  waggon,  wain,  or 

other  such  four-wheeled  carriage,  having  the  fellies  of  the  wheels 

thereof  of  the  breadth  of  4  inches  and  a  half,  and  less  than  6  inches  at 

the  bottom  or  soles  thereof,  together  with  the  loading  of  such  carriage, 

4  ton  5  cwt.  in  summer,  and  3  ton  15  cwt.  in  winter ;  to  every  cart  or 

other  such  two-wheeled  carriage,  having  the  fellies  of  the  wheels 

thereof  of  the  breadth  last-mentioned  at  the  bottom  or  soles  thereof, 

together  with  the  loading  of  such  carriage,  2  ton  12  cwt.  in  summer, 

and  2  ton  7  cwt.  in  winter ;  to  every  waggon,  wain,  or  other  such 

four-wheeled  carriage,  having  the  fellies  of  the  wheels  thereof  of  a 

less  breadth  than  4^  inches  at  the  bottom  or  soles  thereof,  together  with 

the  loading  of  such  carriage,  3  ton  15  cwt.  ia  summer,  and  3  ton  5  cwt. 

in  winter ;  to  every  cart  or  other  such  two-wheeled  carriage,  having  the 

fellies  of  the  wheels  thereof  of  the  breadth  last-mentioned,  together 

with  the  loading  of  such  cai-riage,  1  ton  15  cwt.  in  summer,  and  1  ton 

10  cwt.  in  winter ;  and  for  the  sevei-al  purposes  of  this  act,  it  shall  be 

deemed  summer  from  the  1st  of  May  to  the  31st  of  October,  both  days 

inclusive,  and  winter  from  the  1st  day  of  November  to  the  30th  day  of 

April,  both  days  inclusive. 

Sect.  13.  To  every  caravan,  or  other  fotir-wheeled  carriage  used  for  Additiouul 
the  conveyance  of  goods,  and  built  and  constructed  with  springs,  shall  rilg^s'bu?lt  with 
be  allowed  the  weights  following ;  that  is  to  say,  for  every  such  car-  springs, 
riage  3  tons  15  cwt.  in  winter,  and  4  tons  5  cwt.  in  summer. 

By  the  4  &  5  Will.  4,  c.  81,  after  reciting  the  above  12th_  and  13th  4  &  5  Will,  i,  0.  si. 
sections,  and  that  doubts  have  arisen  whether  the  said  last-recited  provi- 
sion extends  to  waggons,  wains,  and  other  such  wheeled  carriages  when 
built  and  constructed  with  springs,  although  such  waggons,  wains, 
and  other  four-wheeled  carriages,  if  not  on  springs,  would  be  compre- 
hended within  the  said  first-recited  provision :  it  is  enacted,  that  the  said 
last-recited  provision  shall  not  be  deemed  or  construed  to  extend  to 
waggons,  wains,  or  other  four-wheeled  carriages  having  the  fellies  of 
the  wheels  thereof  of  the  breadth  of  not  less  than  4J  inches  at  the 
bottom  or  soles  thereof,  notwithstanding  the  same  may  be  built  and 
constructed  with  springs ;  any  thing  in  the  said  recited  act  or  any 
other  act  to  the  contrary  notwithstanding. 

By  3  Geo.  4,  c.  126,  s.  14,  to  each  and  evei-y  dray  with  2  wheels  of  Two-wheeled 
not  less  than  4^  inches  in  breadth,_  and  drawn  by  not  more  than  3  three  hor^s,  hi 
horses,  and  used  in  London,  or  within  the  bills  of  mortality,  there  shall  London,  or  within 
be  allowed  at  all  times  of  the  year,  together  with  the  loading  of  such  J^i'tj^^'^u"  wTd"" 
dray,  the  full  weight  of  2  tons  16  cwt.  ;  any  thing  in  this  or  any  other  2  tons  IG  cwt. 
act  of  Parliament  to  the  contrary  notwithstanding. 

Sect.  15.  It  shall  and  may  be  lawful  for  all  trustees  and  commis- 

notices  were  given,  to  enter  into  new  was  given  before  September,  1822,  .as 

contracts.     Clauses  of  similar  import  to  contracts  which  did  not  expire  till 

to  these  sections  were  contained  in  January,  1823. 
the  3  Geo.  i,  0.  126,  provided  notice 


9.  Tolls. 

3  Geo.  4,  c.  126. 
Additional  toUs 
for  overweiglit  (a). 


sioners  appointed  by  or  under  any  act  or  acts  of  Parliament  for  the 
making  or  maintaining  of  any  turnpike  road,  or  for  any  person  or  per- 
sons authorised  by  them,  and  they  are  hereby  empowered  and  requirea 
to  receive,  take,  and  demand,  over  and  above  the  toUs  payable  by  any 
act  or  acts  of  ParKament  now  in  force,  or  hereafter  to  be  passeci  "^e 
following  sums  of  money  as  additional  toll  for  every  cwt.  ot  11^  lbs. 
to  the  100,  which  any  waggon,  cart,  or  other  such  carnage,  togetner 
with  the  loading  thereof,  shall  weigh  at  any  weighing  engine  over 
and  above  the  weights  hereinbefore  allowed  to  each  of  them  respec- 
tively, (that  is  to  say,)  for  the  first  and  second  hundred  of  such  over- 
weight, the  sum  of  3  pence  for  each  100  ;  for  every  hundred  ot  such 
overweight  above  200  and  not  exceeding  500,  the  sum  of  M. ;  for  every 
hundred  of  such  overweight  above  600  and  not  exceedmg  1000,  the 
sum  of  2s.  U. ;  and  for  every  hundred  of  such  overweight  exceeding 
2000,  the  sum  of  5s. ;  which  said  additional  sum  or  tolls  hereby 
granted  and  made  payable  at  any  weighing  engine,  shall  and  may  be 
levied  and  recovered  in  any  of  the  cases  aforesaid,  m  such  manner 
as  any  other  toll  or  duty  payable  on  the  road  on  which  any  such 
weighing  engine  shall  be  erected,  is  or  shall  be  by  law  to  be  levied 
and  recovered,  and  the  monies  arising  therefrom  shall  be  applied 
to  the  repairs  of  the  turnpike  road  on  which  the  same  shall  be  re- 
covered. 
Compositiou  for.  By  the  19th  section,  no  composition  was  allowed  to  be  made  lor 
tolls  for  overweight ;  but  that  provision  is  repealed  by  4  Geo.  4,  c.  95, 
s.  12. 

See  p.  1242,  as  to  the  reduction  of  tolls  for  overweight. 
By  2  &  3  Will.  4,  c.  124,  intituled,  "  An  Act  to  explain  certain  pro- 
visions in  local  acts  of  Parliament  relating  to  double  toll  on  turnpike 
roads,  after  reciting  that  divers  local  acts  authorise  tolls  to  be  taken  at 
certain  turnpike-gates  erected  upon  the  sides  of  such  turnpike  roads, 
in  respect  of  waggons,  carts,  and  carriages,  or  the  horse  or  horses,  or 
other  beast  or  beasts  drawing  the  same,  passing  through  the  said  turn- 
pike gates :  and  that  many  of  the  said  acts  authorise  double  toll  to  be 
taken  at  such  toll-gates  or  turnpike-gates  at  particular  periods  of  the 
year,  for  or  in  respect  of  waggons,  carts,  or  carriages  laden  with 
several  heavy  goods  and  articles  therein  respectively  specified,  or  for 
or  in  respect  of  the  horse  or  horses  or  other  beast  or  beasts  drawing 
Carls,  &c.,  having  the  same,  passing  through  the  said  gates :  it  is  enacted  that  in  every 
passed  through  a  _  case  in  which  by  virtue  or  under  the  authority  of  any  local  act  now 
"  or  hereafter  to  be  made,  for  making,  repairing,  or  improving  any 
turnpike  road  in  that  part  of  Great  Britain  called  England,  double 
toll  as  aforesaid  shall  be  imposed  on  any  waggon,  cart,  or  other  car- 
riage, or  any  horse  or  horses,  or  other  beast  or  beasts  drawing  the 
same,  which  at  the  time  of  first  passing  through  any  turnpike-gate  or 
toll-gate  shall  have  been  liable  to  and  shall  have  paid  single  toll  only, 
shall,  on  repassing  through  the  same  tui-npike-gate  or  toll-gate  on  the 
same  day,  before  12  of  the  clock  at  night,  so  laden  as  to  be  subject  to 
double  toll,  be  liable  to  pay  one  other  single  toll  only  and  no  more, 
making,  together  with  the  toll  first  paid,  two  single  tolls  in  the  whole, 
any  thing  in  any  local  act  or  acts  to  the  contrary  in  anywise  notwith- 
standing. 

Sect.  2.  Provided  also,  that  henceforth,  notwithstanding  any  pro- 
vision to  the  contrary,  any  waggon  on  which  a  penalty  for  over- 
weight has  been  levied  shall,  on  receipt  of  a  ticket  to  that  effect,  be 
exempted  from  any  further  penalty  for  overweight  on  that  day  and  on 


Reduction  of  tolls 
for. 

2&3WiU.4,  C.124 
Explanation  of 
local  acts  as  to 
double  tolls. 


turnpike-gate,  and 
paid  single  toll 
thereat,  upon  re- 
turning so  laden 
as  to  be  subject  to 
double  toll,  shall 
be  liable  to  pay 
only  one  more 
single  toll. 


Penalty  for  over- 
weight not  to  be 
twice  incurred  on 
same  day,  &c. 


(a)  Under  the  prior  act,  12  Geo.  3, 
c.  82,  s.  2,  it  was  held,  that  the  addi- 
tional toll  to  tie  paid  by  waggons  for 
overweight,  must  bo  according  to  the 
progressive  proportions  named  in  that 


act,  and  not  a  gross  charge  at  the 
highest  additional  toll  incurred  upon 
the  gi'oss  overweight.  {Chainberlain 
y.  Longhurst,  Co^op.  365.) 
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the  same  trust,  provided  there  be  no  alteration  of  the  loading  of  such        9.  Tolls. 
waggon. 


It  wiU  be  seen  that  this  latter  provision  omits  the   usnal -words,  2&  8 Will. 4, 0.124 
"  cart  or  wain,  or  other  carriage." 

ExempUmi  from  Tolls,  &c.  for  Overweights.'] — By  4  Geo.  4,  c.  95,  4  Geu.  4,  cCU. 
s.  17,  in  case  where  any  exemption  from  toU  shall  be  claimed  or  allowed  ^oTla'not  tolixtmcL 
under  the  provisions  of  the  said  recited  act  [3  Geo.  4,  c.  126]  or  this  to  tolls  tor  over- 
act, or  any  other  act  or  acts  of  Parliament  for  repairing  and  maintain-  weight,  unless 
ing  any  turnpike  road,  such  exemption  shall  not  extend  to  or  be  IpeeiaUy^eSf-^ " 
allowed  for  the  additional  tolls  imposed  by  the  said  recited  act,  and  omptcd. 
directed  to  be  taken  for  every  cwt.  of  112  lbs.  to  the  100,  which 
any  waggon,  cart,  or  other  such  carriage,  together  with  the  loading 
thereof,  shall  weigh  at  any  weighing  engine,   over  and  above  the 
weights  in  and  by  the  said  recited  act  allowed  to  each  of  them  respec- 
tively, unless  the  waggon,  wain,   cart,  or  other   such    carriage,  in 
respect  of  which  the  exemption  shall  be  claimed,  shall  likewise  be  by 
the  said  recited  act,  or  this  or  some   other  act  or   acts,   specially 
exempted  from  such  additional  tolls  for  overweight ;    but  in  aU  cases 
(where  not  specially  exempted)  the  said  additional  tolls  shall  be  paid, 
and  only  the  original  toll  allowed. 

Sect.  19.    Nofiiing  in  the  said  recited  act  [3  Geo.  4,  c.  126]  or  this  Keguiatious  us  to 
act  contained,  relating  to  the  breadth  of  the  wheels  of  carriages,  or  to  ™xteiid  to  oer- 
the  regulations  of  weight,  or  to  the  tolls  payable  in  respect  of  the  tain  coaclies,  &c. 
wheels,  or  of  the  weight  of  carriages,  shall  extend  or  be  construed  to 
extend  to  any  chaise  marine,  coach,  landau,  berlin,  barouche,  phaeton, 
sociable,  chariot,  calash,  hearse,  break,  chaise,  curricle,  gig,  chair,  or 
taxed  cart,  or  any  cart,  not  drawn  by  more  than  one  horse  or  two  oxen. 

A  cart  upon  which  duty  had  been  imposed  and  paid  in  the  previous 
year  was  held  to  be  a  taxed  cart  within  the  meaning  of  a  local  act, 
which  imposed  a  certain  toll  upon  every  horse  or  other  beast  drawing 
a  "taxed  cart."     [Fiwdy  v.  Smith,  28  L.  J.M.  0.  150.) 

By  3  Geo.  4,  c.  126,  s.  35,  No  person  owning  or  driving,  or  causing  f^^"?-  ^>y_  i^*"; 
to  be  driven,  any  waggon,  wain,  cart,  or  other  carriage,  provided  for  in™i^g^s'stores'," 
the  service  of  his  Majesty's  forces,  or  conveying  any  ordnance  or  bar-  &c. 
rack,  or  commissariat,  or  other  public  stores  of  or  belonging  to  his 
Majesty,  or  for  the  use  of  his  Majesty's  forces,  shall  be  subject  to  any 
additional  toll,  penalty,  or  forfeiture  for  overweight;    nor  shall  any 
such  waggon,  wain,   cart,  or  other  carriage,  or  the  horse  or  horses 
drawing  the  same',  while  so  employed,  be  stopped  or  detained  by 
reason  of  any  weight  in  any  such  waggon,  wain,  cart,  or  other  car- 
riage, or  of  being  drawn  by  any  number  of  horses  or  oxen ;    but  it 
shall  be  lawful  for  the  owner  or  driver  of  any  such  waggon,  wain, 
cart,  or  other  carriage,  to  put  any  number  of  horses  or  oxen  to  such 
waggon,  wain,  cart,  or  other  carriage ;  any  thing  in  any  act  or  acts  of 
parliament  relating  to  highways  or  turnpike  roads,  or  in  this  act  con- 
tained to  the  contrary  notwithstanding. 

By  4  Geo.  4,  c.  95,  s.  21,  the  regulations  of  weight  in  the  said  re-  4  Geo.  4,  e.  95. 
cited  act  [3  Geo.  4,  c.  126]  or  this  act,  mentioned  and  provided,  shall  °''»'=tai'  *'^- 
not  extend  to  any  waggon,  wain,  cart,  or  other  carriage,   carrying 
only  one  block,  plate,  roll,  or  vessel  of  iron  or  other  metal,  or  com- 
pounded of  any  two  or  more  metals  cast,  wrought,  or  united  in  one 
piece. 

By  3  Geo.  4,  c.  126,  s.  16,  the  regulations  of  weight  hereinbefore  3  Geo.  4,  c.  126. 
mentioned  and  provided  shall  not  extend,  or  be  deemed  or  construed  Carrying  manure, 
to  extend,  to  any  waggons,  carts,  or  other  carriages  carrying  only 
manure  (o)  or  lime  for  the  improvement  of  land,  or  any  hay,  straw. 


(a)  A  cart  having  carried  some  fruit  the  empty  fruit  haskets  ;  and  it  was 
to  its  owner's  house  in  London,  re-  held  to  be  within  the  exemption.  (2 
turned  -with  a  load  of  manure,  and       Camph.  8fl.^.) 
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9.  Tulls. 

'•J  Uco.  4,  c.  1-2(J. 
ui-  one  log  of  tim- 
Ijcr.  &c. 


Puw-er  giveu  fur 
erecting  weighnii^ 
machines. 


Wbere  turnpike 
roads  on  different 
trusts  meet,  trus- 
tees to  fix  on  some 
lilace  for  erecting 
a  weiglihig  en- 
gine, and  propor- 
tion the  expense, 


Evading  toll. 


Where  weisrhing 
engines  are  erect- 
ed, toll-keepers  to 
weigh  waggons, 
&c.  of  greater 
weight  than  allow- 
ed, and  not  suffer 
them  to  pass  with- 
out paying  the 
additional  loll. 


J.'eualty  on  ob- 
strueting  the  *■ 
i\'eighing. , 


Trustees,  Ate,  may 
uause  waggons, 
Aic. ,  to  return  to  be 
weighed,  in  case 
of  neglect  of  duty 
of  collector. 


fodder  or  com  unthrashed,  except  iay,  straw,  fodder,  or  com  carried 
for  sale ;  nor  to  any  waggons,  carts,  or  other  carriages,  carrying  only 
one  tree  or  one  log  of  timber,  or  one  block  of  stone,  or  one  cable  or 
rope ;  nor  shall  the  said  regulations  of  weight  extend  to  any  chaise 
marine,  coach,  berlin,  barouche,  sociable,  chariot,  calash,  hearse, 
break,  gig,  chaiao,  or  taxed  cart. 

Weighing  Engines,  and  Mode  of  enforcing  Tulls  fm'  Overiveight.]—By 
3  Geo.  4,  c.  126,  s.  21,  it  shall  and  may  be  lawful  for  the  said  trustees 
or  commissioners,  at  any  of  their  respective  meetings,  if  they  think 
proper,  to  order  (a)  and  cause  to  be  built  and  erected,  at  any  of  the 
turnpikes  or  toll  gates  on  the  roads  under  their  care  and  management, 
or  at  such  distance  therefrom  as  they  shall  think  expedient,  one  or 
more  crane  or  cranes,  machines,  or  engines,  with  a  suitable  house  or 
other  building  thereto,  proper  for  the  weighing  of  waggons  or  car- 
riages conveying  any  goods  or  merchandise  whatsoever,  and  by  notice 
on  a  board  for  that  purpose,  to  be  put  up  at  eveiy  such  weighing 
machine,  to  order  and  direct  all  and  every  such  waggons  or  carriages 
which  shall  come  within  100  yards  of  any  crane,  machine,  or  engine, 
to  be  weighed,  together  with  the  loading  thereof. 

Sect.  25.  When  two  or  more  turnpike  roads  meet  at  or  near  the 
same  place,  it  shall  and  may  be  lawful  for  the  trustees  or  commis- 
sioners of  such  tiu-npike  roads  respectively,  at  a  meeting  to  be  held 
for  that  purpose,  to  fix  upon  some  convenient  place  to  erect  a  weighing 
engine  upon,  which  will  accommodate  all  such  turnpike  roads,  and,  by 
agreement  amongst  themselves  at  such  meeting,  to  proportion  the  ex- 
penses which  may  attend  the  making,  erecting,  maintaining,  and 
keeping  in  repair  such  weighing  engine,  and  likewise  the  money 
arising  from  forfeitures  to  be  incurred  for  overweight  at  such 
weighing  machine,  amongst  all  such  turnpike  roads  in  such  manner 
as  to  them  shall  appear  just  and  reasonable  (A). 

Sect.  20  imposes  a  penalty  for  unloading,  &c.,  goods,  &c.,  to  evade 
the  payment  of  the  toll  for  overweight.  (See  the  section,  post,  p. 
1247.) 

Sect.  22.  The  keeper  of  every  toll-gate  or  bar  where  any  weighing 
engine  shall  be  erected,  or  any  other  person  appointed  or  to  be  ap- 
pointed by  the  trustees  or  commissioners,  or  by  their  lessee  or  lessees, 
to  the  care  of  such  weighing  engine,  shall,  and  is  hereby  required  to 
weigh  all  such  waggons,  carts,  and  other  carriages  liable  to  be  weighed, 
which  shall  pass  loaded  through  such  gates  or  bars  respectively,  and 
which  he  shall  believe  to  carry  greater  weights  than  are  allowed  to 
pass  without  paying  the  said  additional  toll ;  and  if  any  collector  or 
person  so  appointed  shall  permit  any  such  waggon,  cart,  or  other 
carriage,  to  pass  by  or  through  any  such  toll-gate  with  greater 
weights  than  are  hereby  allowed,  without  weighing  the  same  and  re- 
ceiving such  additional  tolls  as  aforesaid,  he  shall,  for  every  such 
offence,  forfeit  the  sum  of  51. ;  and  if  the  owner  or  driver  of  any 
waggon,  cart,  or  other  carriage,  shall  refuse  to  allow  the  same  to  be 
weighed,  or  shall  resist  any  gate  keeper  or  toll  collector  in  weighing 
the  same,  every  owner  or  driver  so  offending  shall  forfeit  and  pay  any 
sum  not  exceeding  51. 

Sect.  23,  in  order  to  detect  the  said  collector  or  i-eceiver  in  any 
fraudulent  contrivance  or  neglect  of  duty  in  the  matters  aforesaid, 
enacts.  That  it  shall  and  may  be  lawful  for  any  trustee  or  commis- 
sioner or  surveyor  of  every  turnpike  road,  if  he  shall  suspect  any 
such  connivance  or  neglect  as  aforesaid,  to  cause  any  waggon,  cart,  or 
other  carriage  which  shall  have  passed  through  any  toll-gate  where  any 
weighing  engine  shall  bo  erected,  and  shall  not  have  passed  above 


(u)  See  form  No.  90. 


(b)  See  form  No.  92. 
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three  hundred  yards  beyond  such  toll-gate,  to  return  to  such  weighing        9    ^'oUs. 
engine,  and  be  there  weighed  wilh  the  loading  which  passed  through 


such  toll-gate,  in  the  presence  of  such  trustee  or  commissioner,  or  ^  ^''°-  ■*■  ''■  ^-^■ 

surveyor,  upon  requiring  the  driver  thereof  to  drive  such  carriage 

back  to  such  weighing  engine,  and  upon  paying  or  tendering  to  him 

the  sum  of  Is.  for  so  doing,  which  sum  of  Is.  shall  be  returned  to  tho 

person  paying  the  same,  if  upon  weighing  such  carriage  and  the 

loading  thereof  it  shall  bo  found  above  the  weight  hereby  allowed. 

Sect.  24.  For  the  better  enforcing  the  authority  of  this  act,  enacts,  Sm-veyorstomako 
That  the  surveyors  of  every  turnpike  road  shall,  and  they  are  hereby  convenient  places 
authorised  and  required  to  make  convenient  places  for  turning  such  riages'whCTe*'' 
carriages  upon  e^ery  such  turnpike  road  where  any  weighing  engine  weighing  engines 
shall  be  erected,  within  300  yards  of  such  toll-gate,  on  each  side  ^^^  erected, 
thereof,  if  the  ground  will  admit  of  the  same ;    and  if  the  driver  of  Drivers  refiisinpr 
any  such  carriage,  being  so  requested  to  return  with  his  carriage  to  f "ij"'"/"'  *"  j"'" 
such  weighing  engine,  shall  neglect  or  refuse  so  to  do,  he  shall  forfeit  si.         '  ^^  '"** 
any  sum  not  exceeding  51. ;   and  it  shall  and  may  be  lawful  for  any 
peace  officer  or  other  person  or  persons  being  then  present,  upon  sucli 
neglect  or  refusal,  to  drive  and  take  such  cari-iage  back  to  such  weigh- 
ing engine,  in  order  to  be  weighed  as  aforesaid. 

Tolls  for  Overweight  exempt  from  Poor's  Bates.l — See  ante,  p.  1188,  Tolls  for  over- 
as  to  tolls  or  penalties  for  overweight,  or  any  person  in  respect  of  tho  J^&f^^''  ^^', 
same,  &c. ,  not  being  liable  to  be  rated  or  assessed  towards  the  pay-  rate,  &o.         "^  '^ 
ment  of  any  poor's  rates,  or  any  other  public  or  parochial  rate  or  levy 
whatsoever. 

4.  Tolls  tor  Naeeow  Whmels. 

By  3  Geo.  4,  c.  126,  s.  7,  from  and  after  the  said  first  day  of  Janu-  Waggons,  &c., 
ary,  1823,  the  trustees  or  commissioners  appointed  by  virtue  or  under  taking  the  felUes 
the  authority  of  any  act  or  acts  of  parliament  made  or  to  be  made  breadth  thanTour 
for  making  or  maintaining  any  turnpike  road,  shall,  and  they  are  and  a  half  inches 
hereby  required  to  demand  and  take,  or  cause  to  be  demanded  and  more'than  the^toll 
taken,  for  every  waggon,  wain,  cart,  or  other  such  carriage,  having  payable  on  wag- 
the  fellies  of  tho  wheels  thereof  of  less  breadth  than  4^  inches  at  the  8.™?-  ^°-  ha'ing 
bottom  or  soles  thereof,  or  for  the  horse  or  horses  or  cattle  drawing  *''^'""'   ™  "^^  • 
the  same,  one-half  more  than  the  tolls  which  are  or  shall  be  payable 
for  any  cai-riage  of  the  same  description,  having  the  wheels  thereof  of 
the  breadth  of  6  inches ;    and  for  every  waggon,  wain,  cart,  or  other  Where  the  wheels 
such  carriage,  having  the  fellies  of  the  wheels  thereof  of  the  breadth  half "ncheTand   * 
of  4^  inches  and  less  than  6  inches  at  the  bottom  or  soles  thereof,  or  less  than  six 
for  the  horse  or  horses  or  other  cattle  drawing  the  same,  one-fourth  ^"^l^urt^'more'' 
more  than  the  tolls  or  duties  which  are  or  shall  be  payable  on  any  toil  shall  be  paid. 
carriage  of  the  like  description,  having  the  wheels  thereof  of  the 
breadth  of  6  inches,  by  any  act  or  acts  of  parliament  now  in  force,  or 
hereafter  to  be  passed,  for  making  or  maintaining  any  turnpike  road, 
before  any  such  waggon,  wain,  cart,  or  other  carriage  respectively 
shall  be  permitted  to  pass  through  any  turnpike  gate  or  gates,  bar  or 
bars,  where  tolls  shall  be  payable  by  virtue  of  any  such  acts  («).     ^See 
post,  p.  1240.) 

(«)  Where  a  turnpike  act,  passed  or  horses  ;  it  was  held,  that  only  those 

after  the  13  Geo.  3,  c.  84,  imposed  a  respective  sums  could  be  demanded 

toll  of  Is.  Gd.  on  every  four-wheeled  for  toll,  and  that  the  23rd  section  of 

waggon,  with  wheels  of  a  less  breadth  the  13  Geo.  3,  c.  84,  by  which  onc- 

than  six  inches,  and  drawn  by  four  half  more  than  the  toll  payable  for 

horses  ;   Is.    on  every  such   waggon  waggons  with  wheels  of  a  less  breadth 

drawn  by  three  horses :  i)d.  by  two,  than  six  inches  might  be  taken,  was 

and  i^d.  by  one  ;  and  so  in  like  pro-  virtually  rejiealed  by  the  other  act. 

portion  on' waggons  with  two  wheels  {Sidge  v.  GaiiicJc,  8  Tcmnt.  424.) 
drawn  by  four,  three,  two,  or  one  horse 
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3  Geo.  4,  c.  126. 
Wliere  waggons  or 
carts  are  con- 
structed in  a  par- 
ticular manner, 
trustees  may 
make  order  tliat 
the  toll  to  be  taken 
shall  not  be  less 
than  two-thirds  of 
the  full  toll. 

*  Sic. 


4  Geo.  4,  c.  95. 
Breadth  of  wheels, 
or  regulations  as 
to  weight,  &c., 
not  to  extend  to 
coaches,  «fec.  (a). 


.0  Geo.  4,  c.  12G, 
Power  to  trustees 
to  measure  wheels. 


Penalty  on  ob- 
structing mea- 
surement, not 
exceeding  bJ. 


Penalty  on  toll 
collector  allowing 
waggons  to  pass 


Sect.  9.  Where  any  ■waggon  or  cart  shall  have  the  sole  or  bottom  of 
the  wheels  thereof  rolling  on  a  flat  surface,  and  the  nails  of  the  tire  of 
such  wheels  countersunk  and  be*  cylindrical,  (that  is  to  say),  of  the 
same  diameter  on  the  inside  next  the  carriage  as  on  the  outside,  so 
that  when  such  wheels  shall  be  rolling  on  a  flat  or  level  surface,  the 
whole  breadth  thereof  shall  bear  equally  on  such  flat  or  level  sui-faco, 
and  shall  have  the  opposite  ends  of  the  axletrees  of  such  waggon, 
cart,  or  other  carriage,  so  far  as  the  same  shall  be  inserted  into  the 
respective  naves  of  the  wheels  thereof,  horizontal,  and  in  the  continu- 
ance of  one  straight  line,  without  forming  any  angle  with  each  other, 
and  in  each  pair  of  wheels  belonging  to  such  carriage,  the  lower 
parts  when  resting  on  the  ground  shall  be  at  the  same  distance  from 
each  other  as  the  upper  parts  of  such  wheels,  it  shall  and  may  be 
lawful  for  the  trustees  or  commissioners  of  any  turnpike  road,  at  a 
general  meeting,  if  they  shall  think  fit  so  to  do,  to  make  an  order  for 
every  such  waggon  and  cart  to  pass  through  any  toll-gate  or  bar 
tinder  the  superintendence  of  the  trustees  or  commissioners  making 
such  order,  upon  paying  only  so  much  of  the  tolls  and  duties  as  shall 
not  be  less  than  two-thirds  of  the  fuU  toll  or  duty  payable  by  any 
turnpike  act,  on  such  waggon,  cart,  or  other  carriage,  and  the  horse 
or  horses  or  cattle  drawing  the  same. 

By  4  Geo.  4,  c.  95,  s.  19,  Nothing  in  the  said  recited  act  [3  Geo.  4, 
c.  126]  or  this  act  contained  relating  to  the  breadth  of  the  wheels  of 
carriages,  or  to  the  regulations  of  weight,  or  to  the  tolls  payable  in 
respect  of  the  wheels,  or  of  the  weight  of  carriages,  shall  extend  or 
be  construed  to  extend  to  any  chaise  marine,  coach,  landau,  berlin, 
barouche,  phaeton,  sociable,  chariot,  calash,  hearse,  break,  chaise, 
curricle,  gig,  chair,  or  taxed  cart,  or  any  cart  not  drawn  by  more 
than  one  horse  or  two  oxen. 

By  3  Geo.  4,  c.  126,  s.  11,  It  shall  and  may  be  lawful  for  any 
trustee  or  commissioner  of  any  turnpike  road,  and  for  every  collector 
or  his  deputy  or  deputies,  or  other  person  acting  by  or  under  the 
authority  of  the  trustees  or  commissioners  of  any  turnpike  road,  or 
of  their  lessee  or  lessees  of  tolls,  to  measure  and  examine,  or  cause  to 
be  measured  and  examined,  the  breadth  and  construction  of  the 
wheels  of  every  waggon,  cart,  or  other  such  carriage  passing  on  such 
turnpike  road ;  such  measurement  and  examination  to  take  place,  if 
the  trustee,  commissioner,  or  other  authorised  persons  making  the 
same,  shall  so  require,  previously  to  such  waggon,  cart,  or  other 
carriage  being  allowed  to  pass  through  any  toll-gate  or  bar  at  which 
toll  shall  be  payable ;  and  if  any  owner  or  di-iver  of  any  such  waggon, 
cart,  or  other  cax-riage,  shall  turn  or  drive  out  of  the  road,  in  order  to 
avoid  or  evade  the  measuring  of  the  wheels  of  such  waggon,  cart,  or 
other  carriage,  or  if  any  such  owner,  driver,  or  any  other  person, 
shall  refuse  to  allow  the  wheels  of  any  such  waggon,  cart,  or  other 
carriage  to  be  measured,  and  the  construction  thereof  examined,  or 
shall  attempt  to  pass  through  any  toll-gate  or  bar  before  such  mea- 
surement and  examination  shaU  be  made,  (the  same  having  been 
required),  or  shall  in  any  way  hinder  or  obstruct  any  such  trustee  or 
commissioner,^  or  other  authorised  person,  in  making  such  measurement 
and  examination,  every  such  owner,  driver,  or  other  person  so  misbe- 
having, shall,  for  every  such  offence,  forfeit  and  pay  any  sum  not  ex- 
ceeding 51.',  and  that  it  shall  not  be  lawful  for  any  such  waggon,  cart, 
or  other  carriage,  not  permitted  to  be  measured  or  examined  as  afore- 
said, to  pass  along  any  turnpike  road ;  and  if  any  collector  or  his  deputy, 
or  any  other  person  appointed  to  collect  the  tolls,  shall  allow  the  same 


(a)  The  repealed  section  of  3  Geo. 
4,  c.  120,  extended  to  all  carts  for  the 
conveyance  of   passengers    or   light 


goods  or  articles,  and  the  number  of 
horses  -was  not  limited  thereby. 
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to  pass  before  such,  measuremeut  and  examination  shall  be  made,  (tbe        9.  Tolls. 
same  having  been  required,)  every  collector,  deputy,  or  other  person, 


shall,  for  every  offence,  forfeit  and  pay  any  sum  not  exceeding  51.         ?  '?^°-  *■  "■  ■'^®- 

ment,  &c. ,  not 

Scale  of  Tolls  wider  priw  Enactments  or  Local  Acts.} — By  4  Geo.  4,  exceeding  si. 
c.  95,  s.  5,  Where  the  trustees  or  commissioners  of  any  turnpike  road  *  Geo.  4,  e.  95. 
shall  not,  previously  to  the  passing  of  the  said  recited  act,  [3  Geo.  4,  J'sinn'respecl^'of 
0.  126,]  have  taken  and  collected  on  the  road  under  their  care  and  tolis'to  be  taken 
management, -the  additional  tolls  on  waggons,  'wains,  carts,  or  car-  lor  carriages  with 
riages  having  ^  the  wheels  thereof  of  less  breadth  or  gauge  than  6  dcscription'liaB"' 
inches  from  side  to  side  at  the  bottom  or  sole  thereof,  and  on  the  not  been  acted  on, 
horses  or  beasts  of  draught  drawing  the  same,  directed  to  be  taken  payable  a'ocordto.^ 
and  collected  by  stat.  (13  Geo.  3,  c.  84),  and  the  particular  or  local  to  the  scale  herein 
act  or  acts  of  parliament  in  execution  whereof  the  said  trustees  or  specified, 
commissioners  shall  act,  shall  not  have  provided  a  scale  of  tolls  ap- 
plicable to  the  road  under  their  care  and  management,  such  trustees 
or  commissioners  shall,  from  and  after  the  1st  day  of  January,  1824, 
continue  to  take,  collect,  and  receive,  for  every  waggon,  wain,  cart,  or 
other  such  carriage  having  the  fellies  of  the  wheels  thereof  of  less 
breadth  or  gauge  than  4J  inches  from  side  to  side  at  the  bottom  or 
sole  thereof,  or  for  the  horses  or  beasts  of  draught  drawing  the  same, 
the  same  tolls  as  are  in  and  by  such  particular  or  local  act  or  acts 
payable  in  respect  of  such  waggons,  wains,  carts,  or  other  such  car- 
riages;   and  for  every  waggon,  wain,  cart,  or  other  such  carriage 
having  the  fellies  of  the  wheels  thereof  of  the  breadth  or  gauge  of  4| 
inches,  and  less  than  6  inches  at  the  bottom  or  soles  thereof,  or  for 
the  horses  or  beasts  of  draught  drawing  the  same,  one-sixth  less  than 
the  tolls  which  are  or  shall  be  payable  for  the  same;    and  for  every 
waggon,  wain,  cart,  or  other  such  carriage  having  the  fellies  of  the 
wheels  thereof  of  the  breadth  of  6  inches  or  Upwards  at  the  bottoms 
or  soles  thereof,  or  for  the  horse  or  horses  drawing  the  same,  one-third 
less  than  the  toUs  or  duties  which  are  or  shall  be  payable  for  the  same 
by  any  act  or  acts  of  parliament  made  for  making,   repairing,  or 
maintaining  any  turnpike  road. 

Sect.  6.  Where  any  particular  act  or  acts  of  parliament  now  in  where  there  is  a 
force,  for  the  making,  repairing,  or  maintaining  any  turnpike  road,  scale  of  tolls 
shall  direct  a  higher  or  lower  rate  of  toll  or  tolls  to  be  collected  and  width  of  wheels, 
taken  on  any  waggon,  wain,  cart,  or  other  such  carriage,  or  on  the  and  additional 

horse  or  horses  drawing  the  same,  regulated  by  or  in  respect  of  the  1"'^°  ^^^f  13  Geo. 

,  ,  ■,         j°,       i>  j.1.        1.     1       j>         -i;  •  J.    Si  not  collected, 

greater  or  lesser  breadth  01  the  wheels  01  such  waggon,  wain,  cart,  the  scale  of  tolls 
or  other  such  carriage,  and  where,  in  addition  to  the  toUs  received  imposed  by  the 
under  such  particular  act  or  acts,  the  additional  tolls  in  respect  of  the  ooivtinuo. 
breadth  of  wheels  authorised  to  be  taken  by  the  13  Geo.  3,  shall  not 
have  been  collected  and  imposed,  it  shall  and  may  be  lawful  for  the 
trustees  or  commissioners  acting  in  execution  of  any  such  particular 
act  or  acts  of  parhament,  from  and  after  the  1st  day  of  January,  1824, 
to  continue  to  collect  the  tolls  directed  to  be  taken  uiider  the  powers 
and  provisions  of  such  act  or  acts  of  parliament,  in  execution  whereof 
they  shall  act,  and  they  shall  not  impose  the  additional  tolls  author- 
ised and  required  to  be  levied  by  the  said  recited  act  on  waggons, 
wains,  carts,  or  other  such  carriages  having  the  fellies  of  the  wheels 
thereof  of  less  breadth  than  6  inches. 

By  a  local  act,  1  &  2  Geo.  4,  c.  25,  a  scale  of  toUs  was  prescribed, 
by  which  a  toll  of  4^c?.  was  imposed  for  each  horse  drawing  any  waggon 
drawn  by  four  horses,  whether  the  fellies  of  the  wheels  were  of  the 
breadth  of  6  inches  and  upwards,  or  less.  The  trustees  under  this 
act  had,  previously  to  the  passing  of  the  3  Geo.  4,  c.  126,  taken  and 
collected  the  additional  toll  directed  to  be  taken  by  the  13  Geo.  3. 
c.  84  : — Held,  that  such  increased  toU  (6|c?.)  was  properly  demanded; 
the  case  not  falling  within  the  exemption  contained  in  the  5  th  and 
6th  sections  of  the  4  Geo.  4,  c.  95.     {Pick/ordy.  Dav!s,  4  M.  iC'  S.  683.) 
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9.  Tolls.  Sect.  10  provides,  that  there  shall  be  no  exemption  from  toll,  ex-r 
oept  in  certain  cases,  unless  the  fellies  of  the  wheels  of  the  carriage, 

4  Geo.  4,  u.  95.        &c.,  be  4 J  inches  wide.     (See  the  enactment,  post,  p.  1240.) 

By  the  7th  section  of  the  above  act,  the  trustees  had  power,  for  a 
certain  time  after  its  passing,  to  reduce  the  tolls,  and  fix  their 
amount,  according  to  the  provision  of  the  act ;  and  also  to  compound 
and  agree  with  the  lessors  of  the  tolls  for  doing  so.  (See  this  enact- 
ment, post,  p.  1242.) 

(See  as  to  the  penalties  for  improper  wheels,  yosJ,  p.  1273.) 

5.  Exemptions  peom  Tolls. 
By  the  local  act.         The  local  act  regulating  the  turnpike  trust,  usually  contains  exemp- 
tions of  persons  from  tolls,  and  that  act  must  always  be  consulted  (a). 
There  are,  however,  some  provisions  in  the  general  turnpike  acts, 
regulating  such  exemptions,  and  creating  others, 
s  Geo.  4,  c.  120,  not      In  the  first  place,  it  should  be  observed,  that  by  the  4  Geo.  4,  c.  95, 
to  take  away  ex-    g.  26,  nothing  herein,  or  in  the  said  recited  act  [3  Geo.  4,  c.  126] 
by?oealS         Contained,  shall  extend,  or  be  deemed  or  construed  to  extend  to  repeal 
or  take  away  any  exemptions  from  toll  which  shall  have  been  granted 
or  allowed  by  any  act  for  making  or  repairing  any  turnpike  road. 
[See  a  similar  clause  in  5  &  6  Will.  4,  c.  18,  s.  2,  as  to  the  exemption 
for  manure,  infra.^ 

5  &  6  Will.  4,  c.  18.  Carts,  &c.,  carryiiig  Manure,  &c.,  or  Materials  for  Roads,  <£-c.] — By 
ifo  toll  to  bo' taken  5  &6  WUl.  4,  c.  18,  s.  1,  it  is  enacted,  no  toll  shall  be  demanded  or  taken 
and'exceptiimc!    ^^  ^"^Y  turnpike  road  for  or  in  respect  of  any  horse,  beast,  cattle,  or 

carriage,  when  employed  in  carrying  or  conveying  only  dung,  soil, 
compost,  or  manure  for  land  (save  and  except  Ume)  (i),  and  the  ne- 
cessary implements  used  for  filling  the  manure,  and  the  cloth  that 
may  have  been  used  in  covering  any  hay,  clover,  or  straw  which  may 
have  been  conveyed. 

A  cart  carrying  manure  to  a  place  of  deposit  where  it  was  to  bo 
kept  either  for  use  or  for  sale  for  manuring  land  is  exempt  from  toll 
by  this  section.     {Beg.  v.  Freeke,  25  L.  J.  M.  0.  64.) 
Not  to  exempt  Sect.  2.  Provided  that  nothing  herein  contained  shall  extend  or  be 

from  toll  imposed  Construed  to  extend  so  as  to  exempt  any  waggon,  cart,  or  other  ear- 
by  loeal  act.  riage  laden  with  dung  or  manure  for  manuring  land,  or  any  horse  6r 
other  beast  drawing  the  same,  from  any  toll  imposed  in  respect  thereof 
by  virtue  of  any  local  act  or  acts  now  passed  whereby  such  toU  has 
been  imposed  for  the  maintenance  of  the  roads  therein  respectively 
mentioned. 

Uncrushed  bones,  which  are  taken  through  a  turnpike  to  a  farm,  to 
be  there  crushed  and  part  of  them  used  as  manure,  and  the  residue  to 
be  afterwards  sold  and  to  be  used  as  manure  at  other  places,  are 
exempt  from  toU  under  the  statute.  {Pratt  v.  Brown,  8  C.  d;  P.  244, 
pier  Gurney,  B.) 

See  the  general  exemption  for  manure  in  the  3  Geo.  4,  c.  126, 
s.  32. 
Exemptions  from  ^Y  ^  ^^°'  '^' .°-  ^^6,  s.  26,  in  every  case  in  which,  under  any  act 
toll  on  manure.  Or  aots  of  parliament  relating  to  any  turnpike  road,  there  is  an 
(Sio.,  or  materials  exemption  from  toll  or  duty  in  respect  of  any  horse,  mule,  ass,  ox, 
taSinany  act,  '"'aggon,  Cart,  or  other  carriage,  drawing  or  carrying  any  dung, 
to  be  in  furee,  not-  mould,  marl,  or  compost,  of  any  natm-e  or  kind  soever,  for  improving 
■withstanding  the    qj,  manuring  the  land,  or  hay,  straw,  or  any  other  fodder  for  cattle,  or 


waggon^  when          ("-)  The  legal  meaning  of  the  term  (R.  v.  Btiscoe,  8  A.  tO  JE.   386.     Sec 

made  use  of  in        "stage  waggon,"  when  made  use  of  2'ost,  p.  1233,  n.) 

exempting  clause    in  an  exempting  clause  in  a  turnpike  (b)  See  as  to  lime,  4  Geo.  4,  o.  IC, 

in  a  turnpike  act.    ^^^^  is  a  conveyance  that  carries  goods  s.  1,  3  &  4  Vict.  c.  5i,post,  p.  1240; 

or  passengers  for  hire  from  one  fixed  and  4  Geo.  4,  c.  95,  s.  23,  jjorf,  p.  1230. 

point  to  another,  at  stated  intervals. 


materials  for  repairing  any  turnpike  road  or  Hghway,  such  exemption 
shall  be  deemed  to  extend  in  respect  of  every  such  waggon,  cart,  or 
other  carriage,  and  also  in  respect  to  the  cattle  drawing  the  same, 
going  empty,  or  loaded  only  with  implements  necessary  for  more  con- 
venient carriage,  or  loading  or  unloading  such  lading,  or  returning 
empty,  or  with  such  implements  as  aforesaid,  having  been  so  laden, 
notwithstanding  the  said  waggon,  cart,  or  other  carriage  shall,  for  the 
purpose  aforesaid,  go  to  or  return  from  any  parish  or  place  in  which 
the  said  turnpike  does  not  lie  (a). 

But  by  s.  27i  for  the  preventing  of  frauds  on  toll  collectors  by 
waggons,  carts,  or  other  carriages  passing  empty,  or  loaded  only  with 
implements  necessary  for  the  more  convenient  carriage  of,  or  for  load- 
ing or  unloading  manure  or  materials  for  the  repair  of  any  turnpike 
road  or  highway,  through  turnpike  gates,  under  pretence  of  going  for 
such  manure  or  materials,  the  owner  or  driver  of  every  such  empty 
waggon,  cart,  or  carriage,  claiming  the  same  exemptions  or  any  of 
them  (h),  shall  in  all  cases  pay  the  toll  in  respect  of  such  waggon, 
cart,  or  other  carriage,  before  the  same  shall  be  permitted  to  pass 
through  such  turnpike  gate  ;  and  the  collector  of  such  toll  shall  there- 
upon deliver  to  such  owner  or  driver  a  ticket,  to  be  marked  "  manure 
exemption  "  or  "  road  materials  "  (as  the  case  may  be),  with  the  name 
of  the  gate  and  the  date  when  delivered,  and  the  amount  of  the  toll  so 
paid ;  all  which  sum  or  sums  so  paid  shall  be  repaid  to  the  owner  or 
driver  of  such  waggon,  cart,  or  other  carriage,  upon  his  or  their 
returning  with  such  waggon,  cart,  or  other  carriage,  so  laden  as 
aforesaid,  and  producing  such  ticket ;  and  every  collector  of  such  toll 
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9.  Tolls. 


3  Geo,  4,  c.  126. 
same  should  be 
carried  into  or 
brought  from  an 
adjoining  pa- 
rish (a). 


Tolls  payable  on 
waii^gona  going 
empty  for  manure 
or  road  materials, 
&c.,  to  be  repaid 
■when  returning 
laden  (b). 


Penalty  for  not 
returning  such 
tolls. 


*(a)  A  local  act  exempted  from  toll 
carriages  with  manure  for  lands  in 
the  parishes  where  the  roads  were — a 
cart  going  with  manure  for  lands  in  a 
parish  not  within  the  trust,  was  held 
still  exempted  under  the  above  gene- 
ral clause.  (II.  V.  Adams,  6  M.  S  S. 
52.) 

A  clause  in  a  turnpike  act  exempted 
from  toll  all  carriages  employed  in 
the  conveyance  of  materials  for  re- 
pairing the  road  or  any  of  the  high- 
ways in  the  parishes  in  which  any 
part  of  the  road  lay,  and,  in  a  subse- 
quent part,  exempted  generally  car- 
riages employed  in  conveying  imple- 
ments of  husbandry  or  manure.  In 
the  following  clause  the  trustees  were 
empowered  to  compound  with  persons 
who  resided  in  one  parish,  and  occu- 
pied lands  in  an  adjoining  parish. 
The  plaintiff's  waggon  was  passing 
on  the  road,  laden  with  lime,  from 
one  parish  to  another,  for  the  piu'- 
pose  of  cultivating  his  farm,  situate 
in  the  latter,  neither  of  which  were 
situate  in  any  of  those  parishes 
through  which  the  road  passed  : — 
Held,  that  this  being  an  exemption 
in  the  first-named  clause  as  to  hus- 
bandry, was  to  bo  liberally  construed, 
and  that  it  was  not  restrained  by  the 
subsequent  one,  and  that  ccnse- 
quently  the  plaintiff  was  not  liable  to 
the  payment  of  toll.  (Bickiiibothavi 
V.  Perkins,  8  Taunt  795.) 


Under  an  exemption  from  toll  in  *  Decisions  as  to 
an  act  of  Pariiament  for  carts  carry-  ^^^e  or"ate?i."r 
ing   compost   of  any   kind,    or    any  for  roads,  *c.  ' 
thing  whatever  used  iu  the  manuring 
of  land,  the  carriage  of  lime  (which  is 
not  considered  compost  or  composi- 
tion) is  not  exempt,  the  words  ' '  or 
any  thing  whatever  used  in  the  ma- 
nuring of  land"  being  considered  as 
only    applying    to    the    carriage    of 
ploughs,  harrows,   and  such  like  in- 
struments.    (King  v.  Gough,  2  Chit. 
Sep.  655.) 

Lime  was  not  within  the  exemption 
of  the  Turnpike  Act,  31  Geo.  III. 
{Anmi.  Lofft.  324.) 

(b)  Before  this  enactment  it  was 
held,  that  an  act  exempting  waggons 
loaded  with  manure  from  toll,  ex- 
empted them  if  they  were  going 
empty  to  fetch  miinure.  (Harrison 
V.  James,  2  Cliit.  Rep.  547.)  As  this 
occasioned  frequent  evasions  of  tolls 
under  pretence  of  going  to  fetch  ma- 
nure, the  above  enactment  was 
passed,  ordering  the  payment  of  toll 
to  be  repaid  on  the  return  of  the  cart 
when  loaded  with  manure,  ka. 

And  since  the  act  was  passed  it  has 
been  held  that  a  waggon  loaded  with 
manure  and  empty  baskets  which 
had  contained  market-garden  pro- 
duce and  had  passed  through  the  gate 
the  day  before,  is  exempt  from  toll. 
(32  L.  J.  M.  0.  44,  Richer  v.  Wiggins.) 
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9.  Tolls. 
Geo,  4,  c,  12(5. 


Implements  or 
loading  and  mi- 
loading  shall  not 
cause  the  payment 
of  toll  from  which 
the  lading  would 
otherwist!  be 
exempt. 


4  Geo.  4,  c.  OJ, 
Carriages  laden 
■with  dung  not  to 
be  exempted  from 
toll  when  charged 
by  any  local  act. 


Lime. 

Exceptions  from 
exemptions. 


refusing  to  give  such  ticket  on  receiving  tlie  toll,  or  refusing  or  neg- 
lecting to  return  the  same  toll  upon  the  return  of  such  waggon,  cart, 
or  other  carriage  so  laden,  and  re-deliveiy  of  the  "manure  exemption  " 
or  "  road  materials"  ticket,  as  the  case  may  be,  shall,  for  every  such 
offence,  forfeit  and  pay  to  the  owner  of  such  waggon,  cart,  or  other 
carriage,  a  penalty  of  not  more  than  51.,  upon  conviction  thereof 
before  one  or  more  justice  or  justices  of  the  peace  for  the  county, 
riding,  division,  or  place  where  such  offence  shall  be  committed,  upon 
the  oath  of  one  or  more  credible  witness  or  witnesses. . 

Sect.  28.  The  owner  or  driver  of  any  waggon,  cart,  or  other  carriage 
laden  with  manure  for  land,  or  materials  for  any  turnpike  road  or 
highway,  passing  through  any  turnpike  gate,  or  otherwise  passing  on 
or  across  any  tiu-npike  road,  shall  not  be  liable  to  pay  any  toll,  nor 
shall  any  toll  be  demanded  for  such  carriage  so  laden,  or  the  cattle 
drawing  the  same,  by  reason  only  of  any  basket  or  baskets,  empty 
sack  or  sacks,  or  spade,  shovel,  or  fork,  necessary  for  loading  or  un- 
loading such  manure  or  materials,  being  in  or  upon  any  such  waggon, 
cart,  or  other  carriage,  in  addition  to  such  manure  or  materials,  if  the 
loading  thereof  is  substantially  manure  for  land,  or  materials  for  the 
repair  of  any  turnpike  road  or  highway  as  aforesaid;  any  thing  in 
any  act  contained  to  the  contrary  thereof  notwithstanding. 

By  4  Geo.  4,  o.  95,  s.  23,  nothing  in  the  said  recited  act  [3  Geo.  4, 
c.  126]  or  this  act  contained  shall  extend,  or  be  construed  to  extend, 
to  exempt  any  waggon,  wain,  cart,  or  other  carriage  laden  with  dung, 
compost,  or  manure  for  manuring  land,  or  any  horse  or  other  beast 
drawing  the  same,  from  any  toll  imposed  in  respect  thereof  by  any 
local  act  or  acts  for  making,  repairing,  and  maintaining  any  particular 
roads,  where  in  such  act  or  acts,  such  dung,  compost,  or  manure  shall 
be  specially  made  subject  to  toll  throughout  the  whole  of  such  roads, 
without  any  local,  parochial,  or  partial  exemption. 

As  to  the  exemptions  concerning  lime,  see  post,  p.  1240. 

And  see  the  exceptions  from  exemptions  from  tolls,  post,  p.  1240. 


3  Geo.  4.  c.  126.  Post  Horses.'] — By  3  Geo.  4,  c.  126,  s.  29,  all  horses  travelling  (a)  for 

pasLdThrough'"^  ^^^  under  the  post-horse  duties  acts  (6),  having  passed  through  any 
any  gate  may  re-  turnpike  gate  erected  to  or  *  be  erected  on  any  turnpike  road,  drawing 
any  carriage  in  respect  of  which  any  toll  shall  have  been  paid,  on 
returning  through  the  turnpike  gate  at  which  the  toll  shall  have  been 
paid,  and  the  other  gates  (if  any)  cleared  by  such  payment,  either 
without  such  carriage,  or  drawing  such  carriage,  the  same  being 
empty,  and  without  a  ticket  denoting  a  fresh  hiring,  shall  be  permitted 
to  repass  toll  free,  although  such  horses  or  carriage  shall  not  have 
passed  through  such  turnpike  gate  on  the  same  day  (c) ;  provided  that 
such  horses  so  travelling  shall  return  before  nine  of  the  clock  of  the 


turn  toll-free  be- 
fore nine  in  the 
next  morning  (a). 
'  Sic. 


(a)  The  exemption  applies  only  to 
horses  travelling  and  drawing  car- 
riages. As  to  the  meaning  of  the 
phrase  "used  in  travelling,"  see  ii 
Geo.  3,  c.  98,  sched.  B.  It  has  been 
decided,  that  a  hiring  for  the  purpose 
of  riding  from  Loudon  to  Richmond 
and  back,  and  also  a  hiring  for  ]4 
days  to  go  a  journey,  are  hirings  to 
travel ;  but  that  a  hning  to  go  many 

post-horses,  and  as  niil^^,  "^t°  ^^^  ""'"''^  ^°'-'  Pl^fsure, 
to  toU  upon  horses  no  place  being  fixed,  or  a  hiring  to 
or  carriages,  hav-  take  an  airing,  or  to  go  10  or  12 
ing  passed  through  „^iigg  j^to  the  country  and  return  in 

samfday™  ^'^'"'  ^'^^^'g'    ""^'^  "°*  ^"^  °^  *«"'  ^ 


Decisions  as  to 


hiring  to  travel.  (Sanisdcn  v.  Gibbs, 
1  -B.  cO  a  319.)  The  exemption  is 
limited  to  horses  hired  under  the 
post-horse  duties  acts  ;  and  it  has 
been  held,  that  a  duty  is  payable 
under  those  acts  where  a  horse  is 
hired  to  go  a  certain  stage  and  back 
again  within  the  day.  {Hanley  v. 
CuhUrley,  15  East,  255.) 

(i)  The  post-horse  duties  are  now 
repealed  and  new  duties  on  licences 
to  let  horses  are  granted,  see  "  Ex- 
cise. " 

(c)  As  to  what  is  a  day,  see  ante, 
p.  1157. 


morning  succeeding  tte  day  on  -which  they  first  passed  the  turnpike 
gate  at  which  the  toll  shall  have  been  paid  (a). 
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9,  Tolls. 
Geo.  4,  c.  126. 


(a)  The  following  decisions  have 
taken  place  with  reference  to  the 
exemption  from  toll  upon  the  return 
of  horses  or  carriages  which  have 
before  passed  through  the  gate  on 
the  same  day.  Every  local  act  pro- 
vides that  a  person  who  has  paid  a 
toll  shall  not  be  liable  to  a  second  on 
the  same  day  ;  but  the  right  to  claim 
the  exemption  in  general  depends  on " 
the  wording  of  the  particular  act. 
(Loariiifi  v.  Stone,  2  B.  &  C.  515.) 

Where  the  toll  was  on  the  horses, 
but  the  exempting  clause  enacted, 
that,  if  any  person  should  have  paid 
the  toll  for  passing,  the  same  person, 
on  producing  the  ticket,  should  be 
permitted  to  pass  free  with  the  same 
cattle  or  carriages  ;  it  was  held,  that 
the  toll  having  been  paid  by  the 
coachman  on  passing  for  horses  draw- 
ing a  stage-coach,  a  second  toll  could 
not  be  taken  for  the  same  horses  re- 
passing, though  with  a  different  coach 
and  coachman,  but  belonging  to  the 
same  proprietor.  (Norris  v.  Poatc,  3 
Bing.  41.) 

A  turnpike  act  imposed  tolls,  1st, 
upon  carriages  drawn  by  liorses ;  2nd, 
upon  horses  not  drawing  ;  3rd,  upon 
oxen,  &c.,  provided  that  all  the  per- 
sons having  paid  once  for  their  car- 
riages, horses,  and  cattle,  returning 
the  same  day,  with  the  same  carriages, 
horses,  and  cattle,  should  pass  toll 
free.  A  subsequent  act  recited,  that 
it  was  expedient  to  increase  the  ex- 
isting tolls,  and  re-enacted  the  provi- 
sions of  the  former  act,  subject  to 
some  altoration.s,  one  of  which  was, 
that  the  former  tolls  should  cease, 
and  that,  instead  thereof,  there  should 
be  paid  a  certain  toll  for  every  horse 
drawing  a  carriage.  Four  horses  passed 
a  toll-gate  in  the  morning  drawing  a 
carriage,  and  re-passed  the  same  gate 
in  the  evening,  drawing  a  different 
carriage ;  and  it  was  held,  that,  being 
the  same  horses,  they  were  not  liable 
to  a  second  toll.  {FearnUy  v.  Morley, 
5  B.&C.  25.) 

In  another  case,  where  the  act  im- 
posed toll,  1st,  iipon  every  horse,  &c., 
drawing  any  carnage  ;  2nd,  upon 
every  horse,  &c.,  not  drawing ;  and 
3rd,  upon  every  score  of  oxen,  &c., 
provided  that  no  collector  should 
take  from  any  person  more  than  one 
toll  for  the  same  carriage,  horses, 
beasts,  or  cattle,  passing  once  and  re- 
passing once,  in  the  same  day, 
through  the  same  or  any  of  the  gates 


on  the  roads,  such  person  producing 
a  ticket  denoting  that  such  toll  had 
been  paid  on  that  day  for  such 
horses,  beasts,  or  cattle.  "Where  the 
same  horses  passed  once  in  the  same 
day,  drawing  different  carriages  be- 
longing to  the  same  person,  it  was 
held,  that  only  one  toll  was  payable. 
{Jachson  v.  Ctirwen,  5  B,(i:C.3\,S.C.) 

A  turnpike  act  imposed  tolls,  1st, 
on  horses  drawing  carriages ;  2nd,  on 
carriages  iixed  to  waggons  ;  3rd,  on 
horses  not  drawing  ;  and  4th,  on  oxen, 
&c. ;  provided  that  every  person  hav- 
ing paid  the  toll,  on  producing  a 
ticket  denoting  such  payment,  should 
be  permitted  to  pass  and  re-pass  once 
in  the  same  day,  the  gates  mentioned 
in  such  ticket,  with  the  same  horses, 
or  other  beasts,  coach  or  other  car- 
riages, without  being  liable  to  any 
additional  toll.  Where  the  same 
horses  passed  and  re-passed  once  in 
tlie  same  day,  drawing  different  car- 
riages belonging  to  the  saane  person, 
it  was  held,  that  only  one  toll  was 
payable.  (Chamhers  v.  William,  5 
B.  &  0.  36.) 

In  NibUtt  V.  Poilow  (1  Bing.  N.  &'. 
81),  two  acts  of  parliament  imposed 
certain  tolls  upon  horses  drawing  a 
coach  or  waggon,  and  others  upon 
horses  not  drawing,  and  there  was  a 
power  given  to  distrain  any  horse  or 
any  carriage  upon  which  toll  was  im- 
posed ;  and  afterwards  it  was  pro- 
vided, that  no  person  should  be 
obliged  to  pay  more  than  once  in  one 
day,  in  respect  of  any  carriage  or  any 
horse,  nor  in  respect  of  any  carriage  or 
horse  employed  for  certain  purposes, 
and  that  toll  should  not  be  taken 
from  any  person  for  the  same  horses 
at  more  than  one  toll-gate  in  one 
day ;  it  was  held,  that  the  toll  was 
imposed  on  the  horses  merely,  and 
could  not  be  taken  upon  a  horse 
passing  a  gate  twice  on  the  same  day, 
drawing  different  carriages. 

Where  a  local  turnpike  act  imposed 
a  toll  on  every  carriage  and  on  every 
horse  passing  through  the  gate,  and 
exempted  any  person  from  paying 
more  than  once  in  a  day  for  passing 
or  re-passing  with  the  same  carriage 
or  horse ;  this  was  held  to  exempt  the 
traveller  from  paying  a  second  time 
in  the  day  for  the  passage  of  the 
same  carriage,  though  drawn  by  dif- 
ferent horses,  being  the  same  in  num- 
ber. And  another  clause,  which  pro- 
vided, that  in  all  cases  of  carriages 
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Horses  returning  with  a  Carriage.'] — Sect.  30.  Where  any  horse _  or 
torses  shall  pass  through  any  turnpike  gate  on  any  road,  not  drawing 


-travelling  for  hire,  the  traveller  or 
passenger  therein  should  be  consi- 
dered as  the  person  paying  the  toll, 
and  that  such  payment  should  not 
■exempt  such  carriages  re-passing 
with  a  different  traveller  or  passenger ; 
it  was  adjudged  not  to  extend  to 
stage-coaches,  the  carriage  itself  not 
being  there  hired  by  the  resjiective 
passengers,  but  simply  the  vehicle  of 
their  conveyance  ;  and  therefore  that 
such  stage-coaches  were  free  of  toll 
under  the  former  clause  by  one  pay- 
ment in  the  day,  although  returning 
with  different  passengers  and  different 
horses,  the  horses  being  the  same  iu 
number.  (Williams  v.  Sangar,  10 
jEast,  66.) 

And,  in  another  case,  where,  by  a 
local  turnpike  act  (stat.  2,  Geo.  3, 
f.  Ixvii.),  a  toll  was  imposed  upon 
carriages,  and  not  on  the  horses 
drawing  them  ;  with  a  provision  that 
no  person  having  paid  such  tolls,  and 
producing  a  ticket,  &o.,  should  be 
again  liable  on  the  same  day ;  and, 
by  a  subsequent  act,  reciting  the 
former  one,  the  tolls  were  repealed, 
and  other  tolls  were  imposed  in  re- 
spect of  the  horses  drawing  and  not 
the  carriages  ;  but  continuing  all  the 
former  provisions,  &e.,  of  the  former 
act  : — Held,  that  no  fresh  toll  was 
demaudable  on  the  same  horses  re- 
tin-ning  the  same  clay,  although  draw- 
ing a  different  carriage.  (Oray  v. 
Shilling,  2  B.  &  B.  30.) 

And  where  the  act  imposed  a  toll, 
first,  upon  every  carriage  drawn  by 
horses,  then  upon  every  horse  not 
drawing,  and  then  upon  every  drove 
of  oxen  or  cattle,  with  a  proviso, 
"that  no  more  than  one  toll  should 
be  taken  from  any  person  re-passing 
on  the  same  day  with  the  same  horses, 
cattle,  beasts,  and  carriages,"  a  stage- 
coach, drawn  by  four  horses,  paid  the 
toll  in  the  morning,  and  in  the  eve- 
ning of  the  same  day  re-passed  with 
the  same  driver,  but  with  different 
horses  and  passengers;  it  was  held, 
that  a  second  toll  was  not  payable. 
(Walerhome  v.  Keen,  4  B.  &  C.  200.) 

A  local  turnpike  act  imposed  tolls 
for  every  horse  drawing  any  coach, 
and  other  tolls  upon  every  horse  not 
drawing ;  it  provided,  generally,  that, 
if  the  tolls  had  in  any  one  day  been 
paid  for  the  passing  of  any  horse, 
such  horse  should  on  that  day  be  per- 
mitted to  re-pass  once  toll  free  ;  bat 
enacted,   that  the    tolls   for   horses 


drawing  any  stage-coach  should  be 
payable  every  time  of  passing.  The 
trustees  lot  the  tolls,  with  power  to 
collect  them  according  to  the  act,  and 
subject  to  such  rules  and  restrictions 
as  should  be  made  by  the  trustees ; 
and  the  lessee  covenanted  with  the 
trustees  to  permit  the  owners  of  stage- 
coaches, waggons,  &c.,  to  pass  in  the 
following  manner  ;  viz.  horses  draw- 
ing any  such  carriage  as  thei-einbefore 
mentioned,  to  be  respectively  allowed 
to  pass  along  the  road  on  payment  of 
full  toll  going,  and  quarter  toll  re- 
turning, at  any  time  during  the  same 
day.  Horses  passed  through  a  gate, 
drawing  a  stage-coach,  and  full  toll 
■was  paid  for  them  :  they  returned  the 
same  day,  dra^ving  another  stage- 
coach, and  the  lessee  exacted  full  toll : 
—Held,  that  the  lessee  ought,  by 
his  covenant,  to  have  demanded  quar- 
ter toll  only.  {Fenton  v.  Sicalloio,  1 
A.  *  B.  723.) 

But  where  a  turnpike  act  imposed 
a  scale  of  tolls  upon  horses  onlj', 
drawing  or  not  drawing  carriages  re- 
spectively, as  the  case  might  be,  and 
by  a  clause  of  exemption  it  was  pro- 
vided, that  no  person  should  be  liable 
to  pay  toll  more  than  once  for  passing 
and  rc-passing  the  gates  on  the  same 
trust,  at  any  time  in  any  one  day, 
with  the  same  horses  and  carriages 
through  the  same  toll-gate,  but  that 
cvei-y  person  having  paid  toll  once 
.should  afterwards  pass  and  re-pass 
with  the  same  horses  and  carriages 
toll  free,  during  the  same  da)',  through 
the  same  gate  where  such  toll  was 
paid  ;  a  stage-coach  drawn  by  four 
horses  having  passed  through  a  gate 
on  the  trust  and  paid  the  toll  in  the 
morning,  and  in  the  evening  of  the 
same  day  the  same  horses,  drawing  a 
different  coach,  of  the  same  name, 
belonging  to  the  same  proprieiors, 
driven  by  the  same  coachman,  but 
carrying  different  passengers  and  par- 
cels for  hire,  attempted  to  rt-pass 
through  the  gate,  and  a  second  toll 
was  demanded  and  refused,  and  the 
coUeetor  seized  one  of  the  horses  until 
it  was  paid  :— Held,  in  trespass  for 
seizing  and  detaining  the  horse,  that 
the  action  could  not  be  sustained,  the 
carriage  and  horses  not  being  exempt 
from  a  second  toll  (Loaring  v.  Stmic, 
2  B.  &  C.  515.)  The  ground  of  this 
decision  seems  to  have  been,  that  the 
word  "  carriage  "  could  have  had  no 
operation  whatever,  unless  the  second 
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any  carriage,  and  a  toll  shall  be  paid  on  such,  horse  or  horses  at  such        9.  Tolls. 

turnpike  gate,  and  the  same  horse  or  horses  shall  return  drawing  any 

carriage  on  the  same  day  (a),  or  within  8  hours  after  their  first  passing  ^  ^^°-  *>  <=•  i^s. 
through  such  gate,  the  toll  paid  on  such  horse  or  horses  on  their  origin- 
ally passing  shall  be  deducted  from  the  toll  payable  on  the  same  when 
drawing  the  carriage  to  which  they  shall  be  attached  on  their  return, 
so  that  no  higher  toll  shall  in  the  whole  be  taken  than  if  such  horse 
or  horses  had,  in  the  first  place,  passed  through  such  turnpike  gate 
drawing  the  said  carriage  (6). 

Where  a  person  who  had  passed  through  a  tui'npike  gate  without  Evading  toll, 
paying  toll,  imder  a  claim  of  right  bona  fide  made,  was  convicted  in  a 
penalty  of  lOZ.,  which  the  quarter  sessions  quashed  upon  appeal,  Lord 
Benman,  0.  J.,  refused  to  disturb  that  decision,  and  Erie,  J.,  held  that 
it  was  right;  but  Pattesori;  J.,  and  Coleridge,  J.,  held  that  he  was 
rightly  convicted  under  the  133rd  section  of  the  3  Geo.  4,  c.  126. 
{B.  V.  Irving,  12  Q.  B.  429.)  A  conviction  under  4  Geo.  4,  c.  95,  s.  30, 
stated  that  a  collector  "  did  demand  and  take  "  from  J.  S.  at  a  gate  on 
a  turnpike  road  "  a  certain  toll,  to  wit,  the  toll  or  sum  oi4d.,  as  and 
for  a  toll  then  and  there  payable  by  the  said  J.  S.  at  such  gate  for  a 
certain  horse  then  and  there  drawing  a  certain  cart  upon  two  wheels 
only,  and  which  said  cart  was  then  and  there  drawn  by  such  one  horse 
only,  and  driven  by  him,  the  said  J.  S.,  in,  along,  and  over  the  said 
turnpike  road,  and  for  which  said  horse,  drawing  such  cart,  a  cer- 
tain toU,  to  wit,  the  sum  of  &d.,  was  then  and  there  payable  by  the 
said  J.  S.  The  said  toll  or  sum  of  4d.,  so  demanded  and  taken  by  the 
said  collector  as  aforesaid,  then  and  there  being  a  less  toll  than  he  was 
then  and  there  authorised  to  take  for  the  causes  aforesaid  by  virtue  of 
the  powers  of  any  act,  or  of  the  orders  and  resolutions  of  the  trustees 
or  commissioners  of  the  said  turnpike  road,  made  in  pursuance  thereof, 
contrary  to  the  form  of  the  statute,"  &c.  :  Held  a  sufiicient  conviction, 
though  no  provisions  of  any  particular  turnpike  act,  or  order  or  reso- 
lutions of  trustees  or  commissioners,  were  set  forth  or  referred  to.  A 
warrant  of  commitment  on  this  conviction,  for  want  of  sufficient  dis- 
tress, stated  that  the  collector  was  convicted,  for  that  "  he  did  suffer 

toll  was  due.  But  this  does  not  dis-  and  horses,  which  he  employed  in 
tinguish  it  in  a  satisfactory  way  from  carrying  out  goods  brought  by  the 
Jackson  v.  Ourvien,  supra;  and  Mr.  company  to  his  wharf,  situate  at  S., 
Wellbeloved  and  Mr.  Woolrych,  in  for  persons  in  the  neighbourhood,  and 
their  treatise  on  Sighways,  have  ex-  bringing  goods  from  the  neighbour- 
pressed  opinions  that  the  two  cases  hood  to  his  wharf,  for  transit  by  the 
cannot  be  reconciled.  canal.  For  such  his  conveyance  of 
A  turnpike  act  contained  a  clause,  goods  he  made  charges  on  each  parcel, 
that,  if  anypersonshould  upon  any  day  His  waggons  were  so  employed  in 
have  paid  the  toll  thereby  authorised  carrying  goods  to  and  from  persons 
to  be  taken  for  the  passing  of  any  horse,  residing  at  or  near  a  place  called  L. , 
cattle,  beast,  or  carriage,  through  or  places  intermediate  between  that 
any  one  of  the  toll-gates  or  turnpikes  and  S.,  almost  every  day  except  Sun- 
erected  under  the  act,  such  horse,  &c.,  days.  The  waggons  went  out  and 
should,  upon  the  production  of  a  returned  at  different  hours,  according 
ticket,  &c.,  be  permitted  to  pass  to  circumstances  ;  on  some  days  they 
through  any  of  the  said  turnpikes  made  more  journeys  than  on  others  ; 
during  the  same  day,  without  pay-  and  they  seldom  omitted  going  alto- 
ment  of  any  farther  toll ;  but,  by  a  gether.  R.  had  no  oface  or  receiving- 
proviso,  all  horses  drawing  any  stage-  house  at  L. : — Held,  that  R.  's  wag- 
coach,  diUgence,  van,  caravan,  or  gons  were  not  stage-waggons  or  car- 
stage-waggon  or  other  stage  carriage,  riages  within  the  terms  of  the  proviso, 
conveying  passengers  or  goods  for  and  therefore  were  not  excluded  from 
pay,  were  exempted  from  the  above  the  above  clause.  (R.  v.  Rmcoe,  8 
clause.  R.  was  a  wharfinger  and  Ad.  &  E.  386.) 
agentto  a  company,  who  were  carriers  (a)  See  note  (c),  p.  1230. 
of  goods  by  canal.     R.  kept  waggons  \h)  See  note  (a),  p.  1231. 
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9.  Tolls.        and  permit  J.  8.  to  pass  tkrough"  the  turnpike  gate,  "  with  a  cart 

dra-wn  by  one  horse,  on  payment  of  the  sum  of  4fl!.,  as  toll  for  the  said 

cart  drawn  by  one  horse,  the  legal  toll  due  and  payable  in  respect  of 
the  said  cart  drawn  by  one  horse  being  the  sum  of  6d,  contrary  to 
the  statute,  &c.  Semhle,  that  the  waiTant  gave  sufficient  description 
of  the  offence  under  the  statute ;  but  held,  that,  supposing  it  insuffi- 
cient, the  conviction  would  cure  the  defect.  {Stamp  v.  Sweetland,  8 
Q.  B.  13.)  A  conviction  under  3  Geo.  4,  o.  126,  for  evading  tolls,  was 
held  sufficient;  the  adjudication  being  "  that  A.  B.  hath  forfeited  for 
the  said  offence  the  sum  of  2Z.  2s.,"  the  payment  of  the  penalty  not 
being  adjudged.  (Barnes  v.  White,  1  G.  B.  192.)  A  demand  of 
the  penalty  is  not  necessary  previous  to  the  issuing  of  a  distress  war- 
rant.    (/6.) 

1  &  2  Will.  4,  0. 95.      Cattle  or  Horses  going  to  Pasture,  or  to  he  sliod,  «fec.] — By  1  &  2  WiU.  4, 

'^''*turf  °OT^  be     °'  ^^'  ^*  ^^  enacted  that  no  toll  'shall  be  demanded  or  taken  for  or  in 

shod,  &o.,  exempt  respect  of  any  horse,  ass,  sheep,  swine,  or  other  beast  or  cattle  of  any 

from  toll.  kind  going  to  or  from  water  or  pasture  (a),  or  to  or  from  being  shoed 

or  farried,  and  passing  on   any  turnpike  road,  provided  that  such 

horse,  ass,  sheep,  swine,  or  other  beast  or  cattle  of  any  kind  do  not 

pass  upon  such  turnpike  road  more  than  the  space  of  2  miles,  going 

to  or  returning  from  water  or  pasture,  or  to  or  from  being  shoed  or 

farried. 

The  exemption  from  toll  on  a  turnpike  road  contained  in  this  sec- 
tion in  respect  of  sheep,  &c.,  going  to  pasture,  is  not  confined  to 
farmers  occupying  farms  in  the  neighbourhood  of  atoll  gate.  [Warmhy 
v.  DeaJdn,  32  L.  J.  M.  G.  201.) 

By  the  2nd  section  of  this  act,  toll  was  not  to  be  taken  for  any 

horse,  cart,  &c.  em.ployed  in  the  performance  of  statute  labour.   Statute 

labour  is  now  abolished. 

Act  not  to  preju-        Sect.  3.  All  and  every  the  powers,  provisions,  authorities,  penalties, 

dice  former  acts.     ^^^^  forfeitures  contained  in  the  said  recited  act,  and  in  the  several 

other  acts  for  regulating  turnpike  roads  in  England,  (save  and  except 

such  parts  thereof  as  are  varied,  altered,   or  repealed,)  shall  be  as 

good,  valid,  and  effectual  for  carrying  this  act  into  execution  as  if 

the  same  had  been  repeated  and  re-enacted  in  the  body  of  this  act, 

and  that  the  said  recited  act  and  this  act  shall  be  construed  together 

as  one  act. 

Act  not  to  extend       Sect.  4.  The  provisions  of  this  act  shall  not  be  appHoable  to  any 

to  gates  near         turnpike  gate  or  bar,  or  to  any  cattle  passing  through  the  same,  unless 

the  said  gate  or  bar  shall  be  situate  more  than  6  miles  from  London 

Bridge. 

Officers  and  sol-  Officers  and  Soldiers  exempt  from  Toll.'] — The  Annual  Mutiny  Act 

diers  exempt  from  and  Eoyal  Marines  on  Shore  Acts  contain  a  clause  as  follows  :• — All  her 
'°''-  Majesty's  officers  and  soldiers,  being  in  proper  staff  or  regimental  or 

military  uniform,  dress  or  undress,  and  their  horses  (but  not  when  pass- 
ing in  any  hired  or  private  vehicle),  and  aU  recruits  marching  by  route, 
and  all  prisoners  under  escort,  and  all  enrolled  pensioners  in  uniform 
when  called  out  for  training  or  in  aid  of  the  civil  power,  and 
all  carriages  and  horses  belonging  to  her  Majesty,  or  employed  in  her 
service,  under  the  provisions  of  this  act,  {post,  "  Military  Law,")  when 
conveying  persons  or  baggage,  or  returning  therefrom,  shall  be 
exempted  from  payment  of  any  duties  and  tolls  on  embarking  or  dis- 
embarking from  or  upon  any  pier,  wharf,  quay,  or  landing  place,  or 
passing  turnpike  roads  or  bridges,  otherwise  demandable  by  virtue  of 
any  act  already  passed  or  hereafter  to  be  passed. 
By  the  24  &  25  Vict.  c.  126,  after  reciting  that  doubts  have  arisen 

{a)  A  horse  ridden  to  fetch  the  .seems,  be  exempt.  (See  Harrison  v. 
cattle   from   pasture    -would    not,  it      Brongli,  6  T.  R.  706.) 


I^tflfttoass,  Eurnpifte,  1235 

how  far  the  exemption  from  tolls  granted  to  ofacers  and  soldiers  by  the        g.  Tolls. 
3  Geo.  4,  c.  126,  and  the  Mutiny  Acts,  enacts  :  

Sect.  1.  No  dues,  duties,  pontage,  or  toU  from  which  officers  and  24&25Viot.  o.  126. 
soldiers  on  their  march  or  duty,  or  the  horses  of  any  officer  or  soldier  Horses  and  oar- 
on  inarch  or  on  duty,  are  exempted  by  the  proyisions  of  the  recited  "oiunteera'  °* 
or  any  other  acts,  shall  be  demanded  or  taken  at  any  pier,  wharf,  exempted. 
quay,  or  landing  place,  or  at  any  turnpike  or  other  gate,  bar,  or 
bridge,  for  any  volunteer  officer  or  soldier,  or  for  any  horse  or  other 
beast  used  or  ridden  by  any  volunteer -officer  or  soldier  on  his  march 
or  on  duty,  or  going  to  or  returning  from  any  place  appointed  for  and 
on  the  days  for  exercise,  inspection,  or  review,  or  on  other  public 
duty,  such  volunteer  officer  or  soldier  being  in  the  uniform  of  his 
corps,  or  for  any  cart,  waggon,  or  carriage  whatsoever,  whether  public 
or  private,  or  for  any  horse  or  other  beast  drawing  the  same,  em- 
ployed only  in  carrying  or  conveying,  or  returning  empty  from,  carry- 
ing or  conve3dng,  having  been  employed  only  in  carrying  or  con- 
vesdng,  any  such  volunteer  officer  or  soldier  on  his  march  or  on  duty, 
or  going  to  or  returning  from  any  place  appointed  for  and  on  the  days 
for  exercise,*inspection,  or  review,  or  other  public  duty,  and  being  in  the 
uniform  of  his  corps,  or  the  arms  or  baggage  of  any  such  volunteer 
officer  or  soldier,  or  any  ordnance  or  barrack  or  commissariat  stores 
belonging  to  or  for  the  use  of  her  Majesty's  volunteer  forces  ;  provided 
that  nothing  herein  contained  shall  exempt  any  boats,  barges,  or 
other  vessels  employed  in  conveying  the  said  persons,  horses  or  other 
beasts,  carts,  waggons,  carriages,  arms,  baggage,  or  stores  along  any 
canal  from  payment  of  tolls  in  like  manner  as  other  boats,  barges,  or 
vessels  are  liable  thereto,  or  prevent  toll  being  taken  for  conveying  the 
said  persons,  horses  or  other  beasts,  carts,  waggons,  or  carriages, 
arms,  baggage,  or  stores,  upon  any  railway. 

Sect.  2.  Any  toll  collector  or  other  person  who  shall  take,  demand,  Penalty  for 
or  receive  any  dues,  duties,  pontage,  or  toll  for  or   in  respect  of  any  from™oluntSrs, 
volunteer  officer  or  soldier,  horse  or  other  beast,  carriage,  waggon,  or  &o. 
cart,  entitled  to  exemption  under  this  act,  shall  foi-feit  and  pay  for 
every  offence  a  sum  not  exceeding  51. 

Sect.  3.  Any  person  who  shall  falsely  and  fraudulently  personate  or  Penalty  for  per- 
represent  himself  to  be  a  volunteer  officer  or  soldier  with  the  intent  to  sonating  volun- 
evade  pa3rin6nt  of  any  dues,  duties,  pontage,  or  toll  to  which  he  would  ^""^  ' 
otherwise  be  liable,  shall  forfeit  and  pay  for  every  offence  a  sum  not 
exceeding  61. 

Sect.  4.  All  penalties,  forfeitures,  and  fines  by  this  act  inflicted  or  Eeoovery  and 
authorised  to  be  imposed  shall  be  levied  and  recovered  and  applied  in  p^^^lties™  °* 
England  and  Scotland  respectively  in  manner  severally  directed  by  the  ^ 
said  recited  acts,  or  any  actor  acts  respectively  amending  the  same  for 
the  time  being  in  force. 

The  same  ivith  Horses,  &c. ,  in  Service  of  Police.^ — By  2  &  3  Vict'.  2 "4;  3  Vict.  c.  47. 
c.  47,  s.  10,  no  toll  shall  be  demanded  or  taken  on  any  turnpike  road  Jorses,°&o^'^ 
or  bridge  for  any  horse  or  police  van  passing  along  such  road  or  service  of  metro- 
bridge  in  the  service  of  the  metropolitan  poUoe ;  provided  that  the  poiitan  police. 
rider  of  such  horse  or  driver  of  such  van  shall  have  his  dress  and 
accoutrements  according  to  the  regulations  of  the  police  force  at  the 
time  of  claiming. the  exemption ;  and  every  person  who  shall  fraudu- 
lently claim  or  take  the  benefit  of  the  exemption  from  toll  herein  con- 
tained,  not  being  lawfully  entitled  thereunto,  shall  _  for  every  such 
offence  be  liable  to  a  penalty  not  more  than  51. ;  and  in  all  such  cases 
the  proof  of  exemption  shall  be  upon  the  person  claiming  the  same. 

By  3  &  4  Vict.  c.  88,  s.  1,  after  reciting  that  an  act  was  passed  in  3  &  4  Vict.  e.  88. 
the  last  session  of  Parliament,  intituled,  "  An  Act  for  the  establish- 
ment for  county  and  district  constables  by  the  authority  of  justices  of 
the  peace  ;  "  and  it  is  expedient  to  make  an  additional  provision  for' 
facilitating  the  execution  thereof,  and  otherwise  to  amend  the  same,  it 
is  enacted,  that  no  toll  shall  be  demanded  or  taken  on  any  turnpike 
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3  &  4  Vict.  c.  8 


Exemptions  from 
extra  toll  for 
overweight. 
3  Geo.  4,  c.  126. 
Exemptions  from 
tolls  :— 

Horses  and  cai-- 
riages  attending 
his  majesty,  &c. 
*  Sic. 

or  conveying  ma- 
terials for  roads 
and  bridges  (d) ; 


or  m^inure  (ex- 
cept lime) ; 


road  or  bridge  for  any  horse  or  police  van,  carriage,  or  cart,  passing 
along  suci  road  or  bridge,  in  the  service  of  the  police  established 
under  the  provisions  of  the  said  act ;  provided  that  the  constable  (a) 
in  charge  of  such  horse,  van,  carriage,  or  cart,  if  not  the  chief  consta- 
ble, shall  produce  an  order  in  writing  under  the  hand  of  the  chief 
constable,  or  shall  have  his  dress  according  to  the  regulations  of  the 
police  force  at  the  time  of  claiming  the  exemption ;  and  every  person 
who  shall  fraudulently  claim  or  take  the  benefit  of  the  exemption  from 
toU  herein  contained,  not  being  lawfully  entitled  thereunto,  shall  for 
every  such  offence  be  liable  to  a  penalty  not  more  than  5Z. ;  and  inall 
such  cases  the  proof  of  exemption  shall  be  upon  the  person  claiming 
the  same.    (See^osi,  p.  1240.) 

Proprietary  roads  and  bridges  which  the  public  have  the  right  to 
use  on  paying  toll  are  turnpike  roads  and  bridges  within  this  act,  and 
constables  passing  over  them  are  exempt  from  toU.  {Longland  v. 
Andrews,  34  L.  J.  Ex.  90.) 

Overweight,  ffcc] — As  to  the  exemptions  from  extra  toll  for  over- 
weight or  breadth  of  wheels,  see  ante,  p.  1223. 

Other  Exemptions.'] — By  the  stat.  3  Geo.  4,  c.  126,  s.  32,  no  toU  shall 
be  demanded  (6)  or  taken  by  virtue  of  this  or  any  other  act  or  acts  of 
Parliament,  on  any  turnpike  road,  for  any  horses  or  carriages  attend- 
ing liis  Majesty  or  any  of  the  royal  family,  or  returning  therefrom*  (c) ; 
or  of  or  from  any  person  or  persons,  for  any  horse  or  horses  or  other 
beast  or  cattle,  or  for  any  waggon,  wain,  cart,  or  other  carriage  [by  4 
Geo.  4,  c.  95,  s.  10,  post,  p.  1241,  the  wheels  must,  to  entitle  a  person 
to  the  exemption,  be  4^  inches  wide],  employed  in  carrying  or  convey- 
ing, or  going  empty  to  fetch,  carry,  or  convey,  or  returning  empty 
from  carrying  or  conveying,  having  been  employed  only  in  carrying 
or  conveying,  on  the  same  day,  any  stones,  bricks,  timber,  wood, 
gravel,  or  other  materials  for  making  or  repairing  any  turnpike  road 
or  public  highway,  or  for  building,  rebuilding,  or  repairing  any  pre- 
sent or  any  future  bridge  or  bridges  (e)  on  any  such  road  or  public 
highway,  or  of  or  from  the  surveyor  of  any  turnpike  road  when  engaged 
in  executing  or  proceeding  to  execute,  within  the  limits  of  his  own  or 
any  adjoining  trust  (/)  the  powers  of  this  or  any  other  act  or  acts  of 
Parliament  for  repairing,  maintaining,  or  relating  to  any  turnpike 
road ;  or  for  any  horse,  beast,. or  other  cattle  or  carriage  employed  in 
carrying  or  conveying,  having  been  employed  only  in  carrying  or  con- 
veying, on  the  same  day,  any  dung,  soil,  compost,  or  manure  (save  and 
except  lime)  (g)  for  improving  lands,  or  any  ploughs,  harrows,  or  imple- 
ments of  husbandry  (A) ;  (unless  laden  also  with  some  other  thing  not 


(a)  By  14  &  15  Vict.  c.  38,  s.  i, 
the  word  ' '  constable  "  in'this  section 
is  to  include  superintending  constable 
appointed  under  13  &  14  viot.  p.  20. 

(b)  As  to  what  is  a  demand  of  toll, 
see  Maurice  v.  3!rar3den,  19  L.  J.  C. 
P.  152  ;  Stamp  v.  Sweetland,  8  Q.  J3. 
13. 

(c)  By  4  Geo.  4,  e.  95,  s.  24,  "  No 
toll  shall  be  demanded  or  taken  by 
virtue  of  the  said  recited  act  [3  Geo.  4, 
c.  126,],  or  this  act,  or  any  other  act 
or  acts  for  making  or  maintaining 
turnpike  roads,  for  any  horses  or  car- 
riages attending,  or  going  to  attend, 
or  returning  from  having  attended  his 
Majesty,  or  any  of  the  royal  family  ; 
anything  in  any  act  or  acts  to  the  con- 
trary notwithstanding."  The  queen's 
carriages,  drawn  by  her  horses,  and 
used  by  her  permission  by  the  wife  of 


one  of  the  equerries  for  her  own  plea- 
sure, are  exempt  from  toll.  {Westover 
V.  Perkins,  28  L.  J.  M.  C.  227.) 

(d)  See  ante,  p.  1228;  and  seepost, 
p.  1240. 

(fi)  This  is  an  extension  of  the  13 
Geo.  3,  c.  84,  s.  60  ;  upon  which  it 
was  held,  that  a  bridge  was  not  a 
public  highway  within  a  similar 
clause.  {Osmond  v.  Widdicombe,  2 
M.  &  Aid.  49.) 

(/)  The  3  Geo.  4,  c.  126,  extended 
the  limits  of  the  exemption  to  the 
adjoining  trust,  but  that  enactment 
is  repealed. 

(g)  Unless  specially  liable  under 
the  local  act.  (See  4  Geo.  4,  c.  95, 
B.  23,  ante,  p.  1230.  See  as  to  lime, 
post,  p.  1240.) 

(h)  The  14  &  15  Vict,  c.  38,  s.  4, 
declares  that   "implements  of  hua- 


hereby  exempted  from  toll) ;  [see  this  provision  as  to  manure,  &o. , 
amended  and  explained  by  the  6  &  6  Will.  4,  c.  18,  and  other  acts, 
ante,  p.  1228]  ;  or  any  hay,  straw,  fodder  for  cattle,  and  corn  in  the 
straw,  which  has  grown  or  arisen  on  land  or  grown  in  the  occupation 
of  the  owner  of  any  such  hay,  straw,  fodder,  or  corn  in  the  straw, 
potatoes,  or  other  agricultural  produce,  and  which  has  not  been 
bought,  sold,  or  disposed  of  (a),  nor  is  going  to  be  sold  or  disposed  of; 
or  for  any  horses  or  other  beasts  employed  in  husbandry  going  to 
or  returning  from  plough  or  harrow,  or  to  or  from  pasture  or  watering 
place  (J),  or  going  to  be  or  returning  from  being  shoed  or  farried, 
such  horses  or  other  beasts  not  going  or  returning  on  those  occasions 
more  than  2  miles  on  the  turnpike  road  on  which  the  exemption  shall 
be  claimed  [see  the  1  &  2  WUl.  4,  c.  25,  ante,  p.  1234,  explaining  and 
embodying  this  provision]  ;  or  of  or  from  any  person  or  persons  going 
to  or  returning  from  his,  her,  or  their  proper  parochial  church  or 
chapel,  or  of  or  from  any  other  person  or  persons  going  to  or  return- 
ing from  his,  her,  or  their  usual  place  of  religious  worship  tole- 
rated by  law,  on  Sundays,  or  on  any  day  on  which  divine  service 
is  by  authority  ordered  to  be  celebrated  (c) ;  or  of  or  from  any  in- 
habitant of  any  parish,  township,  or  place,  going  to  or  returning  from 
attending  the  funeral  of  any  person  who  shall  die  and  be  buried  in 
the  parish,  township,  or  hamlet  in  which  any  turnpike  road  shall  Ke ; 
or  from  iny  rector,  vicai-,  or  curate  going  to  or  returning  from  visiting 
any  sick  parishioner,  or  on  other  his  parochial  duty  within  his 
parish  (c) ;  or  for  horses,  carts,  or  waggons  employed  only  in  carrying 
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3  Geo.  4,  0.  126. 

or  agricultural 
produce  not  sold 
or  for  sale ; 


or  for  horses  em- 
ployed iu  hus- 
bandry, &c.  (6) ; 


or  for  going  to  or 
returning  from 
church  (c) ; 


or  for  attending 
funerals : 


or  from  ministers 
attending  their 
duty; 


bandry,"  in  3  Geo.  4,  c.  126,  s.  36, 
shall  include  threshing  machines  ; 
but  as  these  words  do  not  occur  iu 
s.  36,  no  doubt  s.  32  was  meant  by 
the  legislature  ;  this  error  is  corrected 
by  16  &  17  Vict.  c.  135,  s.  6.  A 
steam-engine  employed  only  for  work- 
ing a  threshing-machine,  although  it 
could  be  used  for  other  purposes,  is 
an  implement  of  husbandry  within 
the  14  &  15  Vict.  c.  38,  s.  i,  aud  3 
Geo.  4,  0.  126,  s.  32.  {Eeg.  v.  Matty, 
27  L.  J.  M.  C.  59.) 

(a)  These  exemptions,  in  favour  of 
agriculture  are  to  be  beneficially  con- 
strued. Ilickinbotham  v.  Perkins, 
8  Taunt.  795  ;  ante,  p.  1229,  n.  (a). 
Barley  grown  on  a  farm  whilst  being 
conveyed  to  a  mill  to  be  ground 
into  meal  for  pigs  on  the  farm,  and 
barley  meal  ground  at  the  mill  from 
barley  grown  on  the  farm  whilst  being 
conveyed  back  to  be  consumed  by 
pigs  on  the  farm,  are  within  the  ex- 
emption of  "fodder  for  cattle."  (Cle- 
ments \.  Smith,  ZOZ.  J.  M.  C.  16.) 

(6)  In  a  local  turnpike  act,  "cattle 
going  to  or  returning  from  pasture," 
and  "  horses  attending  cattle  return- 
iog  from  pasture,"  were  exempted. 
It  was  held  by  the  court,  that  a  horse 
ridden  by  the  owner  of  the  cattle  at 
pasture,  in  order  to  fetch  them  from 
pasture,  did  not  come  within  either 
of  the  exceptions.  (Harrison  v. 
Brough,  6  T.  R.  706.) 

(c)  A  clergyman  acting  as  the  cu- 
rate of  a  parish  with  the  consent  of  the 


bishop,  though  without  his  licence,  is 
exempt  from  toll,  and  the  exemption 
is  not  confined  to  turnpike  roads 
within  the  parish  to  which  he  was 
going  on  parochial  duty.  (Temple  v. 
Dickinson,  28  L.  J.  M.  0.  10.)  But 
where  the  curate  of  a  parish  was  en- 
gaged by  the  rector  of  a  neighbouring 
parish  to  perform  his  duty  during  a 
temporary  absence  from  illness,  such 
engagement  not  being  under  the  li- 
cence of  the  bishop  or  any  other  au- 
thority, nor  in  fact  communicated  to 
him,  and  in  the  performance  of  such 
his  engagement  the  curate  rode  from 
his  parish  into  the  rector's  parish 
to  perform  a  marriage  at  the  parish 
church  ;  on  his  way  there  he  came  to 
a  turnpike  gate  within  the  rector's 
parish,  at  which  the  respondent,  the 
toll  collector,  demanded  a  toll ;  ex- 
emption was  claimed,  and  the  curate 
paid  the  toll  but  summoned  the  col- 
lector before  the  justices,  who  dis- 
missed the  summons.  The  court  held, 
that  the  appellant  could  not  be  said 
to  have  been  a  curate  within  the 
meaning  of  this  section  at  the  time  he 
passed  through  the  gate,  and  there- 
fore that  he  was  not  within  the  ex- 
emption, because  he  was  not  in  the 
exercise  of  his  parochial  duty  as  a 
curate  within  his  parish  ;  the  inten- 
tion of  the  act  being  to  exempt  any 
rector,  vicar,  or  curate  actually  per- 
forming parochial  duty  within  his 
parish.  (Brunskill  v.  Watson,  3 
L.  E.  418. 
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3  Geo.  4,  c.  126. 

or  for  conveying 
vagrants ; 

or  prisoners  ; 

or  for  conveying 
the  mails ; 
or  for  horses  of 
officers  or  soldiers 
on  duty ; 

or  for  conveying 
baggage  or  any 
sick,  ordnance,  or 
public  stores ; 


or  for  horses  and 
carriages  used  by 
corps  of  yeomanry, 
&c.  : 


or  for  conveying 
persons  to  or  from 
county  elections  ; 

or  for  crossing 
roads,  or  not  pass- 
ing above  100 
yards  thereon. 


or  conveying  any  vagrant  sent  by  a  legal  pass ;  or  any  prisoner  sent 
by  any  legal  warrant,  or  returning  empty  after  having  been  so  em- 
ployed ;  or  for  any  horses  or  carriages,  of  whatever  description,  em- 
ployed or  to  be  employed  in  conveying  the  m.ail8  of  letters  and 
expresses  under  the  authority  of  his  Majesty's  postmaster-general, 
either  when  employed  in  conveying,  fetching,  or  guarding  such  mails 
or  expresses,  or  in  returning  back  from  conveying  or  guarding  the  same ; 
or  for  the  horse  or  horses  of  any  ofBcers  or  soldiers  on  their  march  or 
on  duty ;  or  for  any  horse  or  horses  or  other  beast,  or  any  cart, 
carriage,  or  waggon  employed  in  carrying  or  conveying,  or  returning 
empty  from  carrying  or  conveying,  having  been  employed  only  in 
carrying  or  conveying  the  arms  or  baggage  of  any  such  officers  or 
soldiers,  or  employed  in  carrying  or  conveying,  or  returning  empty 
from  having  been  employed  only  in  carrying  or  conveying  any  sick, 
wounded,  or  disabled  officers  or  soldiers ;  or  for  any  waggon,  wain, 
cart,  or  other  carriage  whatsoever,  or  the  horse  or  horses  or  other 
cattle  drawing  the  same,  employed  in  conveying  any  ordnance,  or 
barrack,  or  commissariat,  or  other  public  stores  of  or  belonging  to  his 
Majesty,  or  for  the  use  of  his  Majesty's  forces,  or  returning  empty 
from  having  been  so  employed  [a) ;  or  for  any  carriage  oonve3dng 
volunteer  infantry,  or  for  any  horse  furnished  by  or  for  any  person 
belonging  to  any  corps  of  yeomanry  or  volunteer  cavalry  or  infantry, 
and  rode  by  him  in  going  to  or  returning  from  any  place  appointed 
for  and  on  the  days  of  exercise,  inspection,  or  review,  or  on  other 
public  duty,  provided  that  such  person  shall  be  dressed  in  the  uniform  of 
his  corps,  and  shall  have  his  arms,  furniture,  and  accoutrements,  accord- 
ing to  the  regulations  of  such  corps,  at  the  time  of  claiming  the  exemp- 
tion; (6)  or  for  any  horses  or  carriages  carrying  or  conveying  any  person 
or  persons  to  or  from  any  election  or  elections  of  a  knight  or  knights 
of  the  shire  to  serve  in  Parliament  for  the  county  or  counties  in  which 
such  turnpike  road  shall  be  situated ;  or  for  any  horses  or  carriages 
which  shall  only  cross  any  turnpike  road ;  or  shall  not  pass  above  100 
yards  thereon,  (c) 


(a)  In  the  case  of  London  mid  South- 
western Railway  v.  Reeves,  L.  B.  1  C 
P.  580,  the  respondent,  a  toll-gate 
keeper,  took  the  toll  for  a  waggon 
and  horses  conveying  hay  to  the  Com- 
missariat Stores  at  Aldershot  for  the 
use  of  her  Majesty's  forces;  the  hay 
had  been  deUvered  to  the  appellants 
hy  certain  contractors  to  be  conveyed 
by  them  in  pursuance  of  a  contract 
made  with  the  Deputy  Commissary 
General.  By  the  term  of  the  contract 
there  was  a  right  to  reject  any  part  of 
the  goods  supplied  if  of  inferior  qua- 
lity. The  justices  having  decided 
that  the  toll  had  been  properly  de- 
manded, the  court  of  Common  Pleas 
held  it  to  be  clear  that  the  power  to 
refuse  any  part  of  the  stores  that 
might  be  of  inferior  quality  did  not 
prevent  them  being  tlie  property  of 
her  Majesty,  and  that,  as  the  con- 
tractor might  hire  any  one  he  liked  to 
convey  the  stores  to  the  place  where 
they  were  to  be  delivered,  the  toll 
had  been  wrongly  demanded,  and 
gave  judgment  for  the  appellants. 
This  case  was  affirmed  in  Toomer  v. 


!S,  i.  S.  3  a  P.  62,  where  the 
facts  were  identical,  except  that  the 
waggon  in  respect  of  whrch  the  toll 
was  demanded  was  the  property  of  the 
contractor. 

(b)  This  clause  extends  to  a  car- 
riage used  by  any  member  of  a  corps 
of  volunteer  infantry  for  his  own  con- 
veyance to  or  from  the  place  of  exer- 
cise. Stephenson  v.  Taylor,  30  L.  J. 
M.  G.  145  ;  Tunstal  v.  Lloyd,  E.  B. 
it:  S.  95  ;  and  also  to  an  omnibus  used 
for  the  same  purpose,  although  all  the 
volunteers  may  not  be  in  uniform  {ih.}. 
But  a  yeomanry  non-commissioned 
officer  driving  in  uniform  to  the  place 
of  exercise  is  not  exempt  from  toU, 
though  by  3  Geo.  4,  c.  136,  s.  32,  he 
is  exempt  if  riding  to  such  place; 
and  the  26  &  27  Vict.  c.  65,  s.  45, 
which  gives  the  widest  exemptions 
in  favour  of  volunteers,  does  not  apply 
to  yeomanry.  (Humphrey  v.  Bethel, 
L.  R.  1  C.  P.  216.) 

(c)  The  100  yards  must  be  on  the 
identical  road  with  that  on  which  the 
toll-gate  is  erected,  and  it  is  not 
sufficient  that  the  distance  should  be 
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naianded  or  taken  for  or  in  respect  of  any  horse,  ass,  sheep,  swine,  or '~. '' — 

other  beast  or  cattle,  of  any  kind  whatsoever,  or  of  any  waggon,  cart,  To*whIt°horees^' 
vehicle,  or  other  carriage,  of  any  kind  whatsoever,  which  shall  only  carriages,  &o.,  ' 
cross    any    turnpike    road,    or    shall  not    pass    above     100    yards  *'^'^  PJ''' °*/°jl'' 
thereon  (a).  r  j  ment  to  extend  to. 

Under  this  section  a  person  is  Hable  to  pay  at  a  toll  gate  though  he 
may  not  have  traversed  100  yards  on  the  road  before  coming  to  the 
gate,  if  after  passing  through  he  uses  the  road  for  a  distance,  which 
together  with  the  space  traversed  before  reaching  the  toll  gate, 
exceeds  the  distance  of  100  yards.  (Horwood  v.  Powell,  30  L.  J.  M.  O. 
203.) 

But  the  100  yards  means  upon  one  journey,  therefore  2  or  more 
journeys  cannot  be  coupled  together  so  as  to  make  m.ore  than  100  yards. 
{Veitch  V.  IJxeter  Road  Trustees,  27  L.  J.  M.  G.  116.) 

Sect.  2.  That  all  and  every  the  powers,  provisions,  authorities, 
penalties,  and  forfeitures  contained  in  the  said  recited  act,  and  in  the 
several  other  acts  for  regulating  turnpike  roads  in  England,  save  and 
except  such  parts  thereof  as  are  varied,  altered,  or  repealed,  shall  be 
as  good,  valid,  and  effectual  for  carrying  this  act  into  execution,  as  if 
the  same  had  been  repeated  and  re-enacted  in  the  body  of  this  act,  and 
that  the  said  recited  act  and  this  act  shall  be  construed  together  as  one 
act. 

Sect.  3.  Provided  that  nothing  in  this  act  contained  shall  extend 
or  be  construed  to  extend  to  or  aflfect  any  road  or  roads  in  the  said 
recited  act  mentioned  to  be  exempted  from  the  provisions  thereof. 

This  act  is  merely  a  declaratory  one,  and  does  not  create  any  new 
exemptions  from  toU.  {Harris  v.  Morrice,  10  M.  &  W.  260.)  In  an 
action  of  debt  by  the  trustee  of  a  turnpike  road  against  a  lessee  of 
tolls,  the  defendant  pleaded,  that,  after  the  time  of  the  demise  to  him, 
and  before  any  rent  became  due,  the  above  statute  was  passed,  which 
took  away  certain  of  the  tolls,  and  therefore  the  lease  was  void.  Held 
bad  on  general  demurrer.     [Id.') 

By  3  Geo.  4,  c.  126,  s.  33,  so  much  of  this  act  (see  ante,  p.  1237)  as  3  Geo.  4,  c.  126. 
directs  that  no  toU  shall  be  demanded  or  taken  from  any  person  or  Exemption  from 
persons  going  to  or  returning  from  his,  her,  or  their  proper  parochial  &o',™r^pOT'^onl' 
church  or  chapel,  or  of  or  from  any  other  person  or  persons  going  to  or  going  to  and  from 

travelled  upon  another  turiipike-road  ceive    tolls  there ;  hut  there  was  a 

under  the  management  of  the  same  certain  portion  of  one  of  the   said 

trustees.     (iSegf.  v.   Gerrard,  26  L.  J.  roads,  which  they  were    prohibited 

M.  C.  148  ;  and  see  Veitch  v.  Exeter  from  repairing  or  improving,,  and  on 

Tximpike  Boad,  27  L.  J.  M.  C.   116,  which  they  were  not  to  erect  toU- 

siipra.)  gates  : — Held,  that  a  person  travel- 

(a)  The  court  decided  the  exemp-  ling  along  the  last-mentioned  road  Decisions  as  to 

tioninthe  13  Geo.  3,  i;.  84,  s.  34,  as  for  more  than  100  yards   including  j^l?«i  pa^??ger8 

.  to  carriages  passing  for  a  less  distance  the  excepted  part,  but  less  if  that  p^gg?jg  ^^^g 

than  one  hundred  yards  on  the  road,  part  were  excluded,  was  not  exempted  parts  of  road, 

to  extend  to  cases  where  the  carriages  from  toll  by  3  Geo.  4,   c.  126,  s.  32. 

quitted  the  road  on  the  opposite  side  (Pope   y.  Lwngworthy,  5  B.  &  Adol. 

to  that  on  which  they  entered  it,  as  464.) 

well  as  on  the  same  side.     Major  v.  "Where  tolls  are  payable  by  persons 

Oxenham,  5  Taunt.  340.)   As  to  when  passing  along  a  turnpike  road,   and 

the  exemption  is  confined  to  carriages  an  act  of  parliament  exempts   and 

crossing  the  road,  see  Phillips  v.  Ear-  prohibits  the  trustees  of  such  road 

per  (2  Ghitt'ifs  R.  412).  from  repairing  a  certain  portion  of  it, 

Where  certain  roads  were,  by  local  and  imposes  the  liability  on  others, 

acts,  placed  under  the  direction  of  but  is  silent  on  the  subject  of  tolls, 

trustees   for   amending,    improving,  such  portion  stUl  continues,  for  the 

and  repairing  the  same,  and  the  trus-  purposes  of  toll,  to  be  part  of  the 

tees  were  empowered  to  erect  turn-  turnpike  road.     {Phipson  v.  Hwvett, 

pike  gates  on  the  said  roads,  and  re-  X  G.  M.  &  R.  473.) 
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3  Geo.  i,  c,  126. 
churcli  not  to  ex- 
tend witliin  five 
miles  of  London, 


returning  from  Ms,  her,  or  their  usual  place  of  religious  worship  tole- 
rated by  law,  on  Sundays,  or  on  any  day  on  which  divine  service  is 
ordered  by  authority  to  be  celebrated,  shall  not  extend,  or  be  con- 
strued to  extend,  so  as  to  exempt  any  such  person  or  persons  from  the 
payment  of  toll,  at  any  turnpike  gate  or  gates  situate  within  the  dis- 
tance of  5  miles  of  the  Eoyal  Exchange  in  the  city  of  London,  or 
within  the  distance  of  5  miles  of  "Westminster  HaE  in  the  city  and 
liberties  of  Westminster. 


toll. 


4  Geo.  4,  o.  16.  Carriages,  &c.,  laden  loith  Lime  exempted  from  Toll  hy  Local  Ad  («)•— 

Carriages,  Ac,  By  4  Geo.  4,  c.  16,  s.  1,  it  is  enacted,  that  nothing  in  the  said  act  shall 
whIS  Sempted  extend  or  be  construed  to  extend  to  enable  any  collector  or  coUectors  of 
from  toll  by  local  tolls  authorised  to  be  taken  under  any  local  act  or  acts_  of  parhamGnt, 
act,  not  liable  to  fgj.  Worses  or  carriages  employed  in  carrying  or  conveying  lime  for  the 
improvement  of  land,  to  take  or  demand  any  toll  for  Hme  as  aforesaid, 
other  than  such  as  might  have  been  demanded  and  taken  under  the 
authority  of  any  such  local  act,  previous  to  the  passing  of  the  said 
recited  act  of  the  last  session  of  parliament ;  anything  in  the  said  act 
to  the  contrary  notwithstanding. 

By  section  2  of  the  above  act  (4  Geo.  4,  c.  16),  in  all  cases  where  any 
lease  or  contract  shall  have  been  made  since  the  passing  of  the  said 
recited  act,  by  any  trustees  of  any  turnpike  road  or  roads  to  or  with 
any  collector  or  collectors  of  tolls,  for  letting  to  farm  any  tolls  to  be 
received  or  taken  upon  any  such  road  or  roads  whereon  a  toll  on  lime 
for  improving  land  was  payable  or  considered  to  be  payable  under  the 
said  recited  act  at  the  time  of  making  or  entering  into  any  such  lease 
or  contract,  it  shall  and  may  be  lawful  to  and  for  the  said  trustees  to 
make  such  fair  and  reasonable  abatement  in  the  rent  payable  by  such 
collector  or  collectors,  during  the  unexpired  residue  of  such  lease  or 
contract  as  aforesaid,  as  shall  be  agreed  upon  by  and  between  the  said 
trustees  and  such  collector  or  collectors  as  aforesaid,  or  such  lease  or 
contract  shall,  at  the  expiration  of  one  calendar  month  after  the  pass- 
ing of  this  act,  either  become  absolutely  void,  upon  payment,  but  not 
otherwise,  by  such  collector  or  collectors,  or  by  his,  her,  or  their  heirs, 
executors,  or  administrators,  of  all  rent  and  arrears  of  rent,  or  sum  or 
sums  of  money  which  shall  he  due  and  payable  by  him,  her  or  them, 
at  amd  up  to  the  end  of  the  said  calendar  month. 
.  i;.  51.  And  by  the  3  &  4  Vict.  c.  51,  after  reciting  the  above  act,  it  is  en- 
acted, that  nothing  in  the  said  general  turnpike  act,  3  Will.  4,  c.  83, 
shall  extend  or  be  construed  to  extend  to  enable  any  collector  or  collec- 
tors of  tolls,  under  the  authority  of  any  local  act  or  acts,  to  take  or 
demand  any  toll  for  horses'  or  carriages  employed  in  carrying  or  con- 
veying lime  on  any  turnpike  road  for  the  improvement  of  land,  when 
carriages  or  horses  laden  with  lime  for  the  improvement  of  land  are 
exempted  from  the  payment  of  toll  by  any  such  local  act  or  acts, 
now  in  force,  or  which  were  exempted  from  the  payment  of  toll  by  any 
local  act  or  acts  in  force  at  the  time  of  the  passing  of  the  said  recited  . 
act,  3  Geo.  4,  but  since  repealed. 


4  Geo.  4,  c.  95. 
Exceptions  from 
exemptions  from 
tolls  in  certain 
cases,  unless  car- 
riages with  four 
and  a  half  inch 
fellies  are  used. 


Exceptions  from  Exemptions  from  Tolls.'} — By  4  Geo.  4,  c.  95,  s.  10, 
no  person  shall,  by  virtue  of  the  said  recited  act  [3  Geo.  4,  c.  126],  or 
this  or  any  other  act  or  acts  of  parliament,  have,  claim,  or  take  the 
benefit  or  advantage  of  any  exemption  from  toll  or  part  of  tolls,  or 
penalties  for  overweight,  or  to  pay  less  toll  for  or  in  respect  of  any 
waggon,  wain,  cart,  or  other  carriage,  or  the  horses  or  beasts  drawing 
the  same,  and  carrying  any  particular  kind  of  goods,  than  other  car- 
riages of  the  like  nature  carrying  other  goods  ought  to  pay,  unless 
such  waggon,  wain,  cart,  or  other  carriage  in  respect  of  which  the  ex- 


(a)  See  5  &  6  "Will.  4,  o.  18,  ante, 
p.  1228,  and  13  &  1i  Vict.  c.  79,  s,  3, 


post,  p.  1243,  as  to  the  exemption  of 
carriages  conveying  manure. 
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emption  shall  be  claimed,  shall  have  the  sole  of  the  bottom  of  the  fellies        9.  Tolls. 

of  the  wheels  thereof  of  the  breadth  or  gauge  of  four  and  a  half  inches 

or  upwards  (other  than  and  except  carts  and  carriages  employed  in  *  *'°°'  ^'  "■  '^■ 
carrying  corn  or  grain  in  the  straw,  hay,  straw,  fodder,  dung,  or  lime 
for  the  improvement  of  land,  or  other  manure,  or  any  plough,  harrow, 
or  implements  of  husbandry  only),  but  that  the  tolls  imposed  by  any 
act,  together  with  the  additional  tolls  required  to  be  taken  for  or 
in  respect  of  every  such  waggon,  wain,  cart,  or  other  carriage,  having 
the  sole  or  bottom  of  the  fellies  of  the  wheels  thereof  of  less  breadth  or 
gauge  than  four  and  a  half  inches  as  aforesaid,  and  for  or  in  respect  of 
horses  or  beasts  of  draught  drawing  the  same,  and  the  additional  tolls 
or  penalties  for  overweight  (except  as  before  excepted),  shall  be  paid 
in  the  same  manner,  to  all  intents  and  purposes,  as  if  no  exemption  or 
less  toll  had  been  enacted  or  allowed,  and  as  fully  as  all  other  waggons, 
wains,  carts,  and  carriages,  and  horses  drawing  the  same,  ought  re- 
spectively to  pay,  which  are  not  entitled  to  any  exemption  from  toll  in 
the  whole  or  part,  or  to  pay  a  less  toll  than  other  waggons,  wains, 
carts,  and  carriages;  any  law  or  statute  to  the  contrary  notwith- 
standing. [See  further  as  to  tolls  in  respect  of  narrow  wheels,  ante, 
p.  1225.] 

Penalty  for  claiming,  &c.,  Exemption.']— Ry  3  Geo.  4,  c.  126,  s.  36,  if  l^^^ji' "oj  ^x 
any  person  or  persons  shall,  by  any  fraudulent  or  collusive  means  ce^eding'5?°  on^" 
whatsoever,  claim  or  take  the  benefit  of  any  exeiaption  from  toll  or  fraudulently  tak- 
from  overweight,  or  for  using  any  additional  horse  or  horses,  or  of  any  exemption"'^''  "* 
other  exemption  or  exemptions  whatsoever  in  this  act  contained,  every 
such  person  shall,  for  every  such  offence,  forfeit  and  pay  any  sum  not 
exceeding  61. ;  and  in  all  cases  the  proof  of  exemption  shall  be  upon 
the  person  claiming  the  same. 

By  9  Geo.  4,  o.  77,  s.  17,  if  any  person  or  persons  shall  claim  or  ^^^P-  *>  "■  ^^•, . 
take  the  benefit  of  any  of  the  exemptions  mentioned  in  any  local  turn-  onocS  aot!™^  *°" 
pike  act,  not  being  entitled  to  the  sarae,  every  such  person  shall,  for 
every  such  offence,  forfeit  any  sura  iiot  exceeding   51. ;  and,  in  all 
cases,  the  proof  of  exemption  shall  be  upon  the  person  claiming  the 
same. 

When  Exemption  cannot  he  tried  hy  Indictment.'] — The   question   of  'When  exemption 
exemption  from  toll  cannot  be  tried  on  an  indictment  against  a  turn-  tadictment."^     ^ 
pike-keeper  for  extortion  in  taking  the  toll ;  the  general  right  to 
demand  toll  not  having  been  denied,  nor  the  ground  of  exemption 
notified  at  the  time  when  the  toll  was  taken.     {R.  v.  Hamlyn,  4  Camp. 
379.) 

6.   Power  to  reduce  or  advance  Tolls. 

The  local  act  regulating  the  turnpike  road,  generally,  contains  a 
power  for  the  trustees  to  reduce  or  advance  the  tolls. 

By  Stat.  3  Geo.  4,  c.  126,  s.  43,  it  shall  and  may  be  lawful  for  the  l^'Jjgt;*^  ^^J^"- 
trustees  or  commissioners  appointed  in  and  by  virtue  of  'any  act  of  re'duce^toUsY 
parliament  for  the  repairing  and  amending   any  turnpike  roads,  in 
case  no  power  or  effectual  power  should  be  given  to  them  under  the  act 
by  which  they  are  appointed,  and  they  are  hereby  empowered,  at  a 
meeting  to  be  held  for  that  purpose  (of  which  one  calendar  month's 
notice  shall  be  given  in  writing,  to  be  affixed  on  all  turnpike  gates 
which  shall  be  then  erected  upon  such  roads,  and  in  some  public  news- 
paper circulated  in  that  part  of  the  country),  from  time  to  time  to 
lessen  and  reduce  (cs)  all  or  any  of  the  tolls  granted  by  any  of  the  said 
respective  acts,  for  and  during  such  tiiue  as  the  said  trustees  or  com- 
missioners shall  think  proper ;  and  afterwards,  at  any  meeting  to  be  advanoettem^ 
held  as  aforesaid,  from  time  to  time,  as  they  shall  see  occasion,    to 
advance  all  or  any  of  the  tolls  so  lessened  to  any  sum  or  sums  of 

(a)  See  form,  No.  8] ,  post. 
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3  Geo.  4,  c.  126. 
Eeduction  not  to 
be  made  without 
consent  of  cre- 
ditors in  certain 


Reduction  or  ad- 
vance of  tolls  to 
be  made  propor- 
tionably. 


2  &  3  Vict.  c.  46. 
Trustees  may 
reduce  tolls  for 
overweight. 


4  Geo.  4,  c.  95. 
Power  for  trustees 
in  certain  cases  to 
reduce  tolls,  and 
fix  their  amount 
according  to 
4  Geo.  4,  c,  95. 


money  not  exceeding  the  several  rates  granted  by  such  acts  of  parha- 
-  ment,  and  this  act  respectively :  Provided,  nevertheless,  that  where 
the  whole  money  borrowed  on  the  credit  of  the  tolls  granted  by  any 
such  act  shall  not  have  been  paid  and  discharged,  no  such  toUs  shall 
be  lessened  or  reduced  without  the  consent  of  the  person  or  persons 
entitled  to  five-sixths  of  the  money  remaining  due  upon  such  respec- 
tive toUs. 

Sect.  44.  In  aU  cases  where  the  trustees  or  commissioners  of  any 
turnpike  road  shall  reduce  or  advance  the  tolls  on  the  road  or  roads 
for  which  they  shall  act,  such  reduction  or  advance  shall  be  made  as 
to  waggons,  carts,  and  other  carriages,  the  breadth  of  the  wheels 
whereof  is  regulated  by  this  act,  with  reference  to  the  proportion  or 
scale  of  tolls  payable  on  such  waggons,  carts,  or  other  carriages,  ac- 
cording to  the  breadth  of  the  wheels  thereof;  (that  is  to  say),  the  trus- 
tees or  commissioners  making  the  reduction  or  advance  shall  reduce  or 
advance  the  toU  payable  on  waggons,  carts,  or  other  such  carriages, 
having  the  felKes  of  the  wheels  thereof  of  the  breadth  of  6  inches,  and 
shall  then  take  and  demand  double  or  other  proportions  (as  the  case 
may  be)  of  such  reduced  or  advanced  tolls  on  waggons,  carts,  or  other 
carriages,  having  the  fellies  of  the  wheels  thereof  of  a  greater  or  less 
breadth  than  6  inches ;  and  the  reduction  or  advance  of  the  proportion 
of  toU  to  be  payable  by  this  or  any  other  act  of  parliament  in  respect 
of  the  breadth  of  wheels,  or  any  other  reduction  or  advance  of  toUs,  to 
be  made  in  any  other  way  than  in  manner  aforesaid,  shall  be  null  and 
void  to  all  intents  and  purposes  whatsoever. 

By  the  2  &  3  Vict.  c.  46,  after  reciting  the  3  Geo.  4,  c.  126,  and  the 
4  Geo.  4,  c.  95,  it  is  enacted,  that  the  trustees  or  commissioners  of 
any  turnpike  road  may  and  are  hereby  empowered,  at  any  meeting 
or  meetings  to  be  held  for  the  purpose  (of  which  meeting  or  meetings 
and  the  purposes  thereof,  14  days'  notice  shall  be  given),  to  lower 
the  several  additional  toUs  by  the  said  recited  acts  or  either  of  them 
directed  to  be  taken  for  overweight,  in  such  manner  as  to  them  shall 
seem  fit  and  convenient,  and  from  time  to  time  to  take  such  reduced 
toUs  for  overweight  as  shall  be  fixed  and  agreed  on  at  such  meeting  or 
meetings. 

By  4  Geo.  4,  c.  95,  s.  20,  trustees  or  commissioners  within  10  miles 
of  London  may  reduce  tolls  for  overweight. 

By  a  turnpike  act,  the  trustees  were  authorised  to  take  at  each  and 
every  of  the  several  and  respective  turnpike  gates  erected  on  the  road 
the  following  toUs:  "For  every  horse,  &c.,  drawing  a  carriage,  Qd.; 
for  every  horse,  &c.,  not  drawing,  2d.;  for  every  drove  of  oxen,  &c., 
Is.  Qd.  per  score;  for  every  drove  of  hogs,  &c..  Is.  4d."  By  another 
section  it  was  made  lawful  for  the  trustees,  at  a  meeting  to  be  holden 
for  that  purpose,  whereof  notice  in  writing  was  to  be  affixed  on  all  the 
turnpike  gates  erected  on  the  road,  to  lessen  and  reduce,  and  again  to 
raise  and  advance,  all  or  any  of  the  tolls  thereby  granted,  and  such 
tolls  so  reduced  or  advanced  were  to  be  collected  as  the  tolls  thereby 
granted :  it  was  held,  that,  under  this  act,  the  trustees  were  autho- 
rised to  reduce  or  advance  any  one  of  the  four  descriptions  of  toUs  at 
all  the  gates,  but  not  to  reduce  or  advance  them  at  one  gate  and  not 
at  another.     {R.  v.  Trustees  of  Bury  and  Strattcm  Boads,  i  B.  &  C.361.) 

By  4  Geo.  4,  c.  95,  s.  7,  in  every  case  where  the  tolls  authorised  and 
empowered  to  be  taken  on  any  turnpike  road,  shall  be  in  the  hands  of 
the  trustees  or  commissioners  of  such  road,  and  not  leased  or  let  to 
farm,  but  collected  or  on  their  account,  the  trustees  or  commissioners 
of  such  road  shall,  in  case  such  tolls  were  increased  by  the  provisions 
of  the  said  recited  act  [3  Geo.  4,  c.  126],  within  14  days  after  the  pass- 
ing of  this  act,  i-educe  the  said  tolls,  and  fix  the  amount  thereof 
according  to  the  provisions  of  this  act ;  and  in  case  the  tolls  collected 
and  taken  on  any  turnpike  road  shall  be  leased  and  let  to  farm,  it  shall 
and  may  bg  lq,wfi4  for  the  trustees  or  commissioners  of  such  road  to 
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duoing  the  same,  and  fixing  the  amount  thereof  according  to  the  pro- 
visions of  this  act ;  and  in  each  of  the  said  cases  the  provisions  of  this  *  '  °'     ' 
act,  with  regard  to  toUs  hereinbefore  next  mentioned,  shall  then  com- 
monoe  and  take  effect  at  the  time  of  such  reduction,  and  shall  not  be 
postponed  to  the  said  1st  day  of  January,  1824. 

By  13  &  14  Vict.  c.  79,  s.  3,  it  is  enacted,  that  it  shall  be  lawful  for  13  &i4Vict.  c.  79. 
the  trustees  or  commissioners  of  any  turnpike  road,  in  case  it  appear  ^°^^^' 
to  them  expedient  so  to  do,  and  notwithstanding  any  provisions  of  any  fo^reduce  oi"teke' 
local  act  affecting  such  road,  and  without  the  consent  of  any  person  or  off  toils  on  lime 
persons  entitled  to  money  borrowed  and  remaining  due  on  the  credit  of  ^^  ™  agrlcul- 
the  toUs  of  such  road,  from  time  to  time  at  any  general  annual  or  other 
meeting  of  such  trustees  or  commissioners  (of  which  meeting,  and  of 
the  purposes  thereof,  so  far  as  the  same  relate  to  the  exercise  of  the 
powers  given  by  this  enactment,  such  trustees  or  commissioners  shall 
cause  notice  to  be  given  in  some  newspaper  usually  circulated  in  the 
comity  or  counties  in  which  such  road  is  situate),  to  reduce  or  wholly 
take  off  the  toUs  on  horses,  beasts,  cattle,  and  carriages  employed  in 
carrying  or  conveying  lime  on  such  road  for  the  improvement  of  land, 
and  afterwards  at  any  such  meeting  (of  which  notice  shall  be  given  as 
aforesaid)  from  time  to  time,  as  they  see  occasion,  to  advance  or  reim- 
pose  the  tolls  so  reduced  or  taken  off,  but  so  that  such  tolls  shall  not 
be  advanced  beyond  the  amount  or  amounts  authorised  to  be  taken  by 
the  act  or  acts  of  parliament  granting  such  tolls :  provided  always, 
that  no  such  order  for  reducing,  taking  off,  advancing  or  reimposing 
such  tolls  shaU  take  effect  until  the  same  has  been  submitted  to  and 
sanctioned  by  one  of  her  Majesty's  principal  secretaries  of  state :  pro- 
vided also,  that  where  the  toUs  of  such  road  have  been  let  to  farm  by 
the  trustees  or  commissioners  of  such  road,  no  such  order  reducing  or 
taking  off  such  tolls  shall  take  effect  until  the  expiration  of  the  sub- 
sisting contract  or  agreement  for  the  farming  or  letting  thereof. 

7.  Composition  por  Tolls. 
By  stat.  4  Geo.  4,  c.  95,  s.  13,  the  trustees  and  commissioners  of  4  Geo.  4,  o.  95. 
every  turnpike  road  may,  and  they  are  hereby  empowered,  from  time  ^e  maTe*£o?tollf 
to  time,  as  they  shall  see  convenient,  to  compound  and  agree,  for  any  foi-  one  year, 
term  not  exceeding  one  year  at  any  one  time,  with  any  person  or 
persons,  for  the  toUs  payable  for  any  horses,  cattle,  or  beasts,  or  car- 
riages, passiag  through  any  of  the  turnpikes  or  toll  gates  of  the  road 
under  their  care  and  management,  and  collected  and  taken  under  the 
authority  of  the  particular  act  or  acts  in  execution  of  which  the  trus- 
tees or  commissioners  making  such  composition  shall  act,  or  of  the 
said  recited  act  [3  Geo.  4,  o.  126]  or  this  act. 

8.  Toll  Houses. 

The  property  of  these  is  vested  iu  the  trustees,  and  they  may  let  or  property  in. 
mortgage  them ;  and  a  power  is  given  them  to  repossess  themselves  in 
a  summary  way  of  these  houses,  where  the  lessee  neglects  to  perform 
the  terms  of  his  agreement,  &c.      (Seep.  1252.) 

If,  however,  a  toll  house  becomes  useless,  it  must  be  pulled  down ;  Toll  houses  not 
for,  by  4  Geo.  4,  c.  95,  s.  57,  where   any  toU  house  or^  tollhouses,  l^^li^^^Xi 
standing  on  or  adjoining  any  turnpike  road,  and  which  shall  have  been  the  materials  ard 
erected  by  or  vested  in  the  trustees  or  commissioners  of  such  road,  site  sold, 
shall  become  useless,  and  be  no  longer  required  for  the  purposes  of 
such  road,  it  shall  not  be  lawful  for  the  trustees  or  commissioners  of 
such  road  to  sell  or  dispose  of  such  toll  house  or  toU  houses ;  but  in 
every  such  case  the  trustees  or  commissioners  of  the  road  on  which 
such  toll  house  or  toll  houses  no  longer  required  shall  stand,  shall 
cause  such  toll  house  or  toll  houses  with  the  outhouses  attached  or 
belonging  thereto,  to  be  pulled  down,  and  the  materials  thereof  to  be 
sold  or  removed,  and  the  site  of  such  toll  house  or  toll  houses  so  pulled 


4  Geo.  4,  c.  95. 


29  &  30  Vict.  c.  105. 
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9.  ToUs.       down,  together  witli  the  gardens  and  appurtenances  thereunto  belong- 

ing,  may  then  be  sold  by  the  said  trustees  or  commissioners,  in  the 

same  manner  as  and  under  the  regulations  in  the  said  recited  act  [3 
Geo.  4,  c.  126]  and  this  act  contained,  with  respect  to  any  land  or 
ground  not  wanted  for  the  purposes  of  the  road. 

By  29  &  30  Vict.  c.  105,  s.  2,  if  the  road  would  be  improved  by  the 
addition  thereto  of  the  whole  or  any  part  of  the  site  of  the  toU  house, 
or  of  any  garden  or  land  belonging  thereto,  then  the  trustees  or  com- 
missioners of  the  road  shall,  instead  of  selling  the  whole  of  such  part 
(as  the  case  may  require),  cause  the  same  to  be  added  to  the  road,  and 
shall  cause  any  building  standing  on  the  ground  so  added  to  be  pulled 
down,  and  the  materials  thereof  to  be  sold  and  removed. 

Where  the  trustees  or  commissioners  of  a  turnpike  road  are  autho- 
rised to  sell  the  site  of  a  toll  house,  they  may,  notwithstanding  any- 
thing contained  in  the  last-mentioned  act,  sell  the  toll  house  and  other 
buildings  standing  on  such  site,  unless  required  to  puU  them  down  by 
the  person  to  whom  a  right  of  pre-emption  is  given  by  any  acts  re- 
lating to  turnpike  roads,  subject,  as  aforesaid,  to  the  provisions  of  the 
said  act  relating  to  the  selling  of  toU  houses,  shall  be  of  the  same  force 
as  if  this  act  had  not  passed. 
Letting  of.  As  to  the  letting  of  toU  gates,  see  post,  p.  1249. 

Bating  ot.  See  ante,  p.  1188,  as  to  toll  houses,  or  any  person  in  respect  of  the 

same,  not  being  liable  to  be  rated  or  assessed  towards  the  payment  of 
poor's  rates,  &c. 

9.  Toll  Gates,  ekecting  and  lighting,  &o. 

3  Geo.  4,  0. 126.  The  property  in  the  toll  gates  is  vested  in  the  trustees,  by  the 

Property  in.  3  (Jqq_  4^  ^    ^26,  s.  60,  ante,  p.  1163. 

9  Geo.  4,  c.  rr.  By  9  Geo.  4,  c.  77,  s.  5  {a),  it  shall  be  lawful  for  the  trustees  of  any 

Power  to  continue  turnpike  road,  and  they  are  hereby  authorised  and  empowered,  to 
gato  (a)  continue  all  and  every  or  any  of  the  toU  gates  or  toE  houses  now 

standing  or  being  in,  upon,  or  across  any  such  turnpike  road,  or  on 
the  sides  thereof,  and,  from  time  to  time,  at  any  special  meeting  to  be 
holden  for  that  purpose,  of  which  meeting  public  notice,  specifying 
the  time  and  place  and  the  purpose  thereof,  shall  have  been  given  in 
some  newspaper  published  or  circulated  in  the  county  or  counties 
through  which  any  such  turnpike  road  passes,  and  also  by  affixing  a 
copy  of  such  notice  on  all  the  turnpikes,  toll  gates,  or  side  bars  (if 
any)  which  shall  be  then  standing  on  such  road,  14  days  previously  to 
such  meeting,  to  order  and  direct,  by  some  order  in  writing,  to  be 
signed  by  three  at  least  of  the  trustees  present  at  such  meeting,  that 
there  be  erected  and  built  in,  upon,  or  across  any  such  turnpike  road 
or  any  part  thereof,  or  upon  the  sides  thereof  or  any  part  thereof, 
when  and  where  they  shall  judge  necessary,  such  and  so  many  toll 
gates,  turnpikes,  side  bars  and  chains,  with  toll  houses,  outhouses, 
and  other  conveniences  thereto  (b),  and  also  to  take  in  and  inclose  on 


(a)  By  the  3rd  section  of  tins  act, 
so  much  of  the  3  Geo.  4,  c.  126,  as 
directs  that  no  toll  gate  shall  be 
erected  on  the  side  of  any  turnpike 
road,  unless  the  same  he  ordered  by 
the  trustees  or  commissiouers  at  a 
public  meeting,  in  manner  therein 
mentioned,  is  repealed,  and  by  the 
4th  section  of  the  9  Geo.  4,  i;.  77,  so 
much  of  the  7  &  8  Geo.  4,  c.  24,  as 
directs  that  it  sliall  be  lawful  for  the 
trustess  of  any  turnpike  road,  to 
order  and  direct  any  turnpikes,  toll 
gates,  or  side  bars  to  be  removed  as 


therein  directed,  is  repealed. 

(6)  "Where  a,  local  act  authorised 
the  trustees  to  erect  turnpikes,  with 
suitable  buildings  and  conveniences, 
it  was  held,  that  siuking  a  well  was 
within  the  scope  of  their  authority, 
and  that  a  contract  made  by  one  of 
them  on  behalf  of  the  rest  was  valid  : 
and  that  an  action  on  such  contract 
to  recover  a  moiety  of  the  expense 
was  well  brought  in  the  name  of  their 
clerk.  A  consent  on  the  part  of  the 
trustees  to  a  proposition,  that,  if  tlie 
well  was  sunk  on  the  waste  land  of 
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each  of  such  toll  houses,  not  exceeding  one-eighth  of  a  statute  acre  to  g  Geo.  4  u.  77. 

each  toll  house,  as  the  said  trustees  shall  direct  or  appoint ;  and  also 

shall  and  may  from  time  to  time  at  any  such  meeting,  or  at  any  other 

meeting  to  be  called  as  aforesaid,  and  by  such  order  as  aforesaid,  from 

time  to  time  order  and  direct  any  of  such  toll  gates,  turnpikes,  side 

bars,  and  chains  to  be  taken  down  or  discontinued,  or  to  be  removed 

and  placed  elsewhere,  upon,  across,  or  on  the  sides  of  such  road,  in 

such  situations  as  to  them  the  said  trustees  may  appear  fit  or  eligible : 

Proyided  that  nothing  in  this  act  contained  shall  authorise  any  toll 

gate,  turnpike,  side  bar,  or  chain  to  be  erected  or  built  in  any  place  or 

places  where  it  is  or  may  be  proyided  by  any  local  turnpike  act  there 

shall  be  no  turnpike,  toll  gate,  side  bar,  or  chain  erected,  built,  or 

placed. 

The  power  given  to  the  trustees  by  this  section  to  take  land  on  the 
sides  of  the  turnpike  road  is  limited  to  the  strips  of  open  land  left  in- 
tervening between  the  turnpike  road  and  the  old  enclosures,  subject  to 
an  easement  to  the  public,  and  therefore  the  trustees  have  no  power 
to  take  for  the  erection  of  toll  houses  lands  adjacent  to  the  road  over 
which  the  public  has  no  easement,  whether  such  lands  be  enclosed  or 
not.     {Beckett  v.  Upton,  5  JE.  &  B.  635.) 

As  to  the  erecting  weighing  houses,  see  ante,  p.  1224.  _         Weighing  houses. 

By  3  Geo.  4,  c.  126,  s.  46,  if  the  trustees  or  commissioners  appointed  3  Geo.  4,  c.  126. 
to  put  any  act  of  parliament  made  for  the  repair  of  any  turnpike  road  g^testcf be  erected 
into  execution  shall  exceed  their  power,  by  erecting  or  continuing  any  contrary  to  act  of 
gate  or  gates,  turnpike  or  turnpikes,  where  they  have  not  any  power,  parliament,  jus- 
by  virtue  of  any  act  of  parliament,  to  erect  such  gate  or  gates,  turn-  thS  removal!"^ 
pike   or  turnpikes,  it  shall  and  may  be  lawful  for  the  justices  of 
the  peace  for  the  limit  where  any  such  gate  or  gates,  turnpike  or 
turnpikes,  is  or  shall  be  erected  or  continued,  in  their  general  quarter 
session    assembled,  upon  complaint  of  such  excess  of  power  in  such 
trustees  {a),  in  a  summary  way  to  hear  and  determine  whether  such 
power  has  been  exceeded,   apd,  if  such   power  has  been  exceeded, 
to  order  the  sheriff  of  the  county,  who  is  hereby  authorised  and  re- 
quired to  execute  such  order,  to  remove  any  such  gate  or  gates,  turn- 
pike or  turnpikes. 

By  7  «&  8  Geo.  4,  c.  24,  s.  6,  it  shall  be  lawful  for  the  trustees  to  7  &  8  Geo.  4.  u.  24. 
order  and  direct  one  or  more  lamp  or  lamps  to  be  placed  and  erected  yg^^|a°ttoi[ 
on  or  against  or  in  front  of  each  and  every  of  the  toll  houses  on  the  houses. 
road,  and  also  to  order  and  direct  at  what  times  of  the  year,  and 
during  what  hours,  such  lamp  or  lamps,  or  any  of  them,  shall  be  kept 
lighted ;  and  all  and  every  the  collector  and  collectors  of  the  tolls  on 
such  road,  and  also  all  and  every  the  lessees  or  lessee  thereof,  who 

the  defendant,  he  would  pay  half  of  the  roads  in  the  tovm  of  T.,  it  was 

the  expense,  was  held  also  a  sufficient  held  that  the  proliibition  extended  to 

consideration  to  support  the  action.  the   erection  of  a  gate  within    the 

{Newman  v.  Fletcher,  1  D.  SS.  202).  limits  of  the  town  during  the  opera- 

{a}   Toll  gates  ought    not   to  be  tion  of  the  act,  and  that  "  town "  was 

erected  in  the  middle  of  great  towns,  to  be  understood  in  the  popular  sense 

so  as  to  obstruct  the  necessary  inter-  of  a  collection  of  houses  ;    and  the 

course.       {Hammond    v.  Brewer,   1  question  was  whether  the  spot  where 

Bwrr.  377.)                       .  a  turnpike  gate  was  erected  was  so 

As  to  the  construction  of  the  word  surrounded  by  houses  that  the  inha- 

"  town"  in  turnpike  and  other  acts,  bitants  might  fairly  he  said  to  dwell 

see  Seg.  v.  Fisher,   S  G.  <&  P.   612  ;  together,   and  that  the  fact  of  the 

FlUott  V.  Soiiitli  Devon  Railway,  2  Ex.  houses  being  separated  by  gardens 

725.  did  not  prevent  them  from  lying  to- 

Where   a   tiu-npike    act    provided  gether.     {R.  v.  Cottle,  20  L.  J.  162, 

that  it  should  not  be  lawful  to  con-  M.  C.) 
tinue  or  erect  any  turnpike  gate  across 
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7  &8  Geo.  4,  c.  24. 


Inj'Uriea  to. 


4  Geo.  4,  c.  95. 
Trustees  to  put 
up  table  of  tolls, 
with  names  of 
gates. 


Tickets  denoting 
payment  of  tolls. 


shall  neglect  or  omit  to  observe  and  fulfil  the  order  of  the  said  trus- 
tees in  respect  to  the  keeping  and  lighting  of  such  lamp  or  lamps, 
shall  forfeit  and  pay  any  sum  not  exceeding  203.  for  every  such 
neglect  or  omission ;  and  in  case  any  person  shall  damage  or  injure 
any  lamp  or  lamps  to  be  placed  and  set  up  as  aforesaid,  or  extinguish 
the  lights  therein,  such  person  shall  forfeit  and  pay  any  sum  not  ex- 
ceeding 40s.  for  every  such  offence. 
As  to  vrilful  injuries  to  gates,  bars,  &c.,  see^os<,  p.  1274. 

10.  Table  or  Tolls,  Tickets. 
By  4  Geo.  4,  c.  95,  s.  28,  the  trustees  and  commissioners  for  making 
or  maintaining  any  turnpike  road  shall,  and  they  are  hereby  required 
to  put  up,  or  cause  to  be  put  up,  and  afterwards  to  be  continued,  at 
'  every  toll  gate  within  their  respective  districts,  a  table,  painted  in  dis- 
tinct and  legible  black  letters,  on  a  board  with  a  white  ground,  con- 
taining at  the  top  thereof  the  name  of  the  gate  at  which  the  same 
shall  be  put  up,  and  also  a  list  of  all  the  toUs  payable  at  every  such 
gate,  distinguishing  severally  the  total  amount  of  toUs  payable  under 
any  particular  act  or  acts,  and  this  and  the  said  recited  act,  and  the 
different  sorts  of  carriages  for  which  they  are  to  be  paid,  where  there 
shall  be  any  variation  therein,  and  also  a  list  of  the  several  gates 
which  shall  be  wholly  or  partially  cleared  by  the  payment  of  toll  at 
the  toll  gate  or  bar  where  such  table  of  tolls  shall  be  affixed ;  and  the 
said  trustees  or  commissioners  shall  also  provide  tickets  denoting  the 
payment  of  toll,  and  on  such  several  tickets  shall  be  specified  the  name 
of  the  gate  at  which  the  same  respectively  shall  be  delivered,  and  also 
the  names  of  the  several  gates  freed  by  such  payment,  one  of  which 
tickets  shall  be  delivered  gratis  to  the  person  paying  the  toll ;  and  on 
the  production  of  such  ticket  at  any  gate  or  gates  therein  mentioned, 
as  being  cleared  as  aforesaid  by  the  payment  of  the  toll  at  the  gate 
where  such  ticket  was  delivered,  the  person  producing  the  same  shall 
pass  through  the  gate  or  gates  therein  mentioned  without  paying  any 
further  or  additional  toll. 

11.  Eecovert  of  Tolls,  and  Penalty  eoe  Evasion. 
By  3  Geo.  4,  c.  126,  s.  39,  if  any  person,  subject  or  liable  to  the 
payment  of  any  of  the  toll  or  tolls  under  and  by  virtue  of  this  or  any 
other  act  of  Parliament,  for  making,  repairing,  or  maintaining  any 
turnpike  road,  shall,  after  demand  thereof  made,  neglect  or  refuse  to 
pay  the  same,  or  any- part  or  parts  thereof,  it  shall  be  lawful  for  the 
person  or  persons  authorised  or  appointed  to  collect  such  tolls,  by  him- 
self or  themselves,  or  taking  such  assistance  as  he  or  they  shall  think 
necessary,  to  seize  and  distrain  any  horse,  beast,  cattle,  carriage,  or 
other  thing,  upon  or  in  respect  of  which  any  such  toll  is  imposed,  to- 
gether with  their  respective  bridles,  saddles,  gears,  harness,  or  accou- 
trements, (except  the  bridle  or  reins  of  any  horse  or  other  beast, 
separate  from  the  horse  or  beast,)  or  any  carriage  in  respect  of  the 
horses  or  cattle  drawing  the  carriage  on  which  such  toU  is  imposed,  or 
any  of  the  goods  or  chattels  of  the  person  or  persons  so  neglecting  or 
If  toll  and  charges  refusing  to  pay ;  and  if  the  toll,  or  any  part  thereof,  so  neglected  or 
da"s!*cU8tas9 Say  ^?f^sed  to  be  paid,  and  the  reasonable  charges  of  such  seizure  and 
be  sold.  distress  shaU  not  be  paid  within  the  space  of  four  days  next  after  such 

seizure  and  distress  made,  the  person  or  persons  so  seizing  and  dis- 
training may  sell  the  horse,  beast,  cattle,  carriages,  or  things  so  seized 
and  distrained,  or  a  sufficient  part  thereof,  ret.urniag  the  overplus  of 
the  money  to  arise  by  such  sale,  (if  any,)  and  what  shall  remain  un- 
sold, upon  demand,  to  the  owner  thereof,  after  such  tolls  and  the  rea- 
sonable charges  occasioned  by  such  seizure,  distress,  and  sale,  shaU  be 
deducted  (a.) . 


3  Geo.  4,  c.  126. 
For  recovery  of 
tolls. 


Collector  may 
distrain. 


(a)  As  to  a  collector  informally  ap- 
pointed recovering  tolls,  see  Peacock 
V.  Harris,  10  East,  104  ;  post,  p.  1260, 


n.  (6)  ;  Mauricey.  Marsden,  19 Z.  J. 
V.  P.  152. 
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Sect.  40.  If  any  dispute  shall  happen  or  arise  about  tte  amount  of        9.  Tolls. 
the  toUs  due,  or  the  charges  of  making,  keeping,  or  selling  any  distress    „^^  ^      :^ — 
made  for  non-payment  of  any  tolls,  it  shall  be  la-wful  for  the  collector,  j^     ius'tice  may 
or  the  person  distraining,  to  retain  such  distress,  or  the  money  arising  settle  disputes 
from  the  sale  thereof,  (as  the  case  may  be,)  until  the  amount  of  the  tolls  conoerning  tolls. 
due  and  the  charges  of  the  making,  keeping,  and  selling  the  distress  be 
ascertained  by  some  justice  of  the  peace  for  the  county,  division,  or 
place  wherein  the  turnpike  or  toll  gate  at  ■which  the  toU  in  dispute  shall 
be  payable,  shall  or  may  be  situate,  who,  upon  application  made  to  him 
for  that  purpose,  shall  examine  the  matter  on  the  oath  of  the  parties  or 
other  witness  or  witnesses,  (which  oath  such  justice  is  hereby  autho- 
rised and  empowered  to  administer,)  and  shall  determine  the  amount 
of  the  tolls  due,  and  shall  award  such  costs  and  charges  to  either  party 
as  to  the  said  justice  shall  appear  right  and  proper ;  aH  which  costs  and 
charges  shall  and  may  be  levied  and  recovered,  in  case  of  non-payinent 
thereof  forthwith,  by  distress  and  sale  of  the  goods  and  chattels  of  the 
person  or  persons  so  awarded  or  directed  to  pay  the  same,  by  warrant 
under  the  hand  and  seal  of  such  justice,  rendering  the  overplus,  (if  any,) 
upon  demand,  after  deducting  the  costs  and  charges  of  making  such 
distress  and  sale,  to  the  person  or  persons  whose  goods  and  chattels 
shall  have  been  so  distrained  and  sold. 

Sect.  41.  If  any  person  shall,  with  any  horse,  cattle,  beast,  or  oar-  ce^^fn^'6?°*fOT 
riage,  go  off  or  pass  from  any  turnpike  road,  through  or  over  any  land  evading  tolls. 
or  ground  near  or  adjoining  thereto,  (not  being  a  public  highway,  and 
such  person  not  being  the  owner  or  occupier,  or  servant,  or  one  of  the 
family  of  the  owner  or  occupier  of  such  land  or  ground,)  with  intent  to 
evade  the  payment  of  the  tolls  granted  by  any  act  of  Parliament ;  or  if 
any  owner  or  occupier  of  any  such  land  or  ground  shall  knowingly  or 
willingly  permit  or  suffer  any  person,  (except  as  aforesaid,)  with  any 
horse,  cattle,  beast,  or  carriage  whatsoever,  to  go  or  pass  through  or 
over  such  land  or  ground,  with  intent  to  evade  any  such  tolls ;  or  if  any 
person  shall  give  or  receive  from  any  person  other  than  the  collectors  of 
the  tolls,  or  forge,  counterfeit,  or  alter  any  note  or  ticket  directed  to  be 
given,  with  intent  to  evade  the  payment  of  the  tolls  or  any  part  thereof; 
or  if  any  person  shall  fraudulently  or  forcibly  pass  through  any  such 
toll  gate  (a)  with  any  horse,  cattle,  beast,  or  carriage;  or  shall  leave 
upon  the  said  road  any  'horse,  cattle,  beast,  or  carriage  whatsoever,  by 
reason  whereof  the  payment  of  any  tolls  or  duties  shall  be  avoided  or 
lessened ;  or  shall  take  off,  or  cause  to  be  taken  off,  any  horse  or  other 
beast  or  cattle  from  any  carriage,  either  before  or  after  having  passed 
through  any  toll  gate,  or,  having  passed  through  any  toll  gate,  shall 
afterwards  add  or  put  any  horse  or  other  beast  to  any  such  carriage, 
and  draw  therewith  upon  any  part  of  any  turnpike  road,  so  as  to  in- 
crease the  number  of  horses  or  other  beasts  drawing  the  said  carriage 
after  the  same  shall  have  passed  through  any  toll  gate,  whereby  the 
payment  of  all  or  any  of  the  tolls  shall  or  may  be  evaded ;  or  if  any 
person  shall  do  any  other  act  whatever  in  order  or  with  intent  to 
evade  payment  of  all  or  any  of  the  tolls,  and  whereby  the  same  shall 
be  evaded,  every  such  person  shall,  for  every  such  offence,  forfeit  and 
pay  any  sum  not  exceeding  51. 

This  section  is  to  be  read  with  the  32nd  section,  and  therefore  a 
person  going  with  a  carriage  and  horse  along  a  turnpike  road  for  less 
than  100  yards,  and  then  turning  into  a  private  road,  where  he  had  no 
right  to  go,  with  intent  to  evade  payment  of  the  toll  upon  the  turnpike 
road,  is  not  liable  to  be  convicted  under  this  section,  because  he  has 
not  actually  used  the  road  for  100  yards.  {Veitch  v.  JExeter  Roads 
Trustees,  27  L.  J.  M.  C.  116.) 

Sect.  20.  If  any  person  or  persons  shall  unload,  or  cause  to  be  un-  Penalty  on  un- 

(a)  This  word  is  itsed  synonymously  with  "tm'iipike  gate,"  (Barnes  y. 
White,  1  a  B.  192,) 
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9.  Tolls. 


3  Geo.  4,  M.  126. 
loading  goods,  &c, 
to  evade  toll,  or 
obstructing  the 
weighing,  5^.  ou 
owner  of  waggon, 
&c. ,  and  not  ex- 
ceeding 40a.  on 
driver. 


*  Sic. 

t  Sic. 
X  Sic. 


Assaulting  col- 
lector, passing 
through  gate 
without  paying 
toll,  nob  exceeding 
lOi.  penalty. 


Sic. 


Claiming  exemp- 
tion. 

Giving  credit  for 
tolls. 


3  Geo.  4,  c.  126. 
Powers  for  trus- 
tees to  let  to  farm 
the  tolls. 


laden,  any  goods,  wares,  or  merchandise,  from  any  cart,  waggon,  or 
other  carriage,  at  or  before  the  same  shall  come  to  any  turnpike  gate 
or  weighing  engine,  erected  by  virtue  or  in  pm-suance  of  _  this  or  any 
other  act  made  for  the  repair  or  preservation  of  any  turnpike  road,  or 
shall  load  or  lay  upon  such  carriage  after  the  same  shall  have  passed 
any  such  turnpike  or  weighing  engine,  any  goods,  wares,  or  merchan- 
dise, taken  or  unladen  from  any  horse,  cart,  or  other  carriages,  belong- 
ing to  or  hired  or  borrowed  by  the  same  waggoner  or  carrier,  in  order 
to  avoid  the  payment  of  the  said  respective  duties  payable  for  over- 
weight ;  or  if  any  person  shall  so  unload  in  order  to  carry  considerable 
quantities  of  goods  through  any  turnpike  gate  or  by  any  weighing 
engine  in  one  and  the  same  day,  and  thereby  pay  less  toll  at  such  turn- 
pike gate  or  weighing  engine  than  would  have  been  paid  if  such  goods, 
wares,  or  merchandise  had  not  been  bo  unladen;  or  if  any  driver  of 
any  waggon  or  cart  shall  not  wait  a  reasonable  time,  whilst  any  other 
carriage  shall  be  weighed,  which  shall  have  come  to  the  weighing 
engine  before  the  carriage  of  which  he  shall  be  the  driver ;  or  if  the 
driver  of  any  waggon  or  cart  shall  refuse  or  delay  toremove  or  drive 
any  such  waggon  or  cart  from  the  weighing  machine,  in  order  by  such 
neglect  or  refusal  to  impede  or  delay  the  weighing  of  any  other  waggon 
or  cart,  or  shall  turn  or  drive  out  of  any  road  in  order  to  avoid  or  evade 
the  weighing  of  any  waggon  or  cart ;  each  and  every  person  so  offend- 
ing in  any  of  the  cases  aforesaid,*  and  being  thereof  lawfully  convicted 
before  one  or  more  justice  or  justices  of  the  peace  for  the  limit  where 
the  offence  shall  be  committed,  upon  the  oath  of  one  or  more  credible 
witness  or  witnesses,  shall  forfeit  and  pay  the  sum  of  6Z.+,  to  be  levied 
upon  the  goods  and  chattels  of  the  owner  of  such  cart,  waggon,  or 
other  carriage  % ;  and  each  and  every  driver,  not  being  the  owner  of 
such  waggon  or  carriage,  so  offending,  and  being  thereof  convicted  as 
aforesaid,  shall  forfeit  and  pay  any  sum  not  exceeding  40s. ;  and  in 
case  of  nonpayment  thereof,  shall  be  committed  to  the  house  of  cor- 
rection for  any  time  not  exceeding  two  calendar  months.  See  further, 
as  to  obstructing  the  weighing  of  carts,  &c.,  ante,  p.  1224. 

Sect.  139.  In  case  any  person  or  persons  shall  resist  or  make  forcible 
opposition  against  any  person  or  persons  employed  in  the  due  execution 
of  this  act,  or  any  particular  act  made  for  amending  any  turnpike  road, 
or  shall  assault  any  surveyor,  or  any  collector  or  collectors  of  the  tolls, 
in  the  execution  of  his  or  their  office  or  offices,  or  shall  pass  through  any 
turnpike  gate  or  gates,  rail  or  rails,  chain  or  chains,  or  other  fence  or 
fences  set  up  or  to  be  set  up  by  authority  of  Parliament,  without  pay- 
ing the  toU  appointed  to  be  paid  at  such  gate  or  other  fence,  or  shall  * 
hinder  or  make  any  rescue  of  cattle  or  other  goods  distrained  by  virtue 
of  this  act,  every  such  person  offending  therein  shall,  for  every  such 
offence,  forfeit  any  sum  not  exceeding  101.,  at  the  discretion  of  the 
justice  or  justices  of  the  peace  before  whom  he  or  she  shall  be  convicted. 

In  Beg.  v.  Irving,  12  Q.  B.  429,  the  court  was  divided  in  opinion 
upon  the  question  whether  this  section  applied  to  a  person  passing 
through  a  toll  gate  without  violence,  and  not  paying  the  toll  demanded, 
believing  himself  to  be  exempt. 

As  to  the  penalty  for  claiming  to  be  exempt  from  toll,  see  p.  1229. 

As  to  giving  credit  for  tolls,  see  p.  1243. 

12.  Letting  to  faem,  and  Duties  and  Power  op  Lessee 
AND  Oollectoe. 

By  stat.  3  Geo.  4,  c.  126,  s.  55,  it  shall  and  may  be  lawful  for  the 
trustees  or  commissioners  of  every  turnpike  road,  at  a  puislic  meeting, 
to  let  to  farm  the  toUs  of  the  several  gates  erected  upon  their  respective 
turnpike  roads,  in  the  manner  hereinafter  mentioned,  although  no  ex- 
press power  shall  have  been  given  by  any  act  or  acts  for  that  purpose; 
and  that  whenever  any  tolls  shall  hereafter  be  let  to  farm,  by  virtue  of 
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the  powers  given  by  this  or  any  other  act  or  acts  of  Parliament,  the        9.  Tolls. 


J  given 

before  the  day  to  be  appointed  for  that  purpose,  by  affixing  the  same  °    "^  '"S   '    ■ 
upon  every  toll-gate  belonging  to  such  turnpike  road,  and  also  by  in- 
sertion thereof  in  some  public  newspaper  circulated  in  that  part  of  the 
country,  and  si)ecifying  in  eveiy  such  notice  the  sum  which  the  said 
tolls  produced  in  the  preceding  year,  clear  of  the  salary  for  collecting 
the  same,  in  case  any  hired  collector  was  appointed,  and  that  they  will 
let  such  tolls  by  auction  to  the  best  bidder,  on  his  producing  sufficient 
sureties  for  payment  of  the  money  monthly,  or  otherwise  (as  in  such  no- 
tice shall  be  specified  (a) ),  and  that  they  will  be  put  up  at  the  sum  which 
they  were  let  for  or  produced  in  the  preceding  year,  clear  of  the  salary  Tolls  to  be  put 
of  the  collector ;  and,  to  prevent  fraud,  or  any  undue  preference  in  the  ^Sced^tti^  ^™' 
letting  thereof,  the  trustees  or  commissioners  are  hereby  required  to  ceding  year. 
provide  a  glass  with  so  m.uch  sand  in  it  as  will  run  from  one  end  of  it 
to  the  other  in  one  minute,  which  glass  at  the  time  of  letting  such  tolls 
shall  be  set  upon  a  table,  and  immediately  after  every  bidding  the  glass 
shall  be  turned,  and  as  soon  as  the  sand  is  run  out,  it  shall  be  turned 
again,  and  so  for  three  times,  unless  some  other  bidding  intervenes ;  and  Mode  of  recei-ving 
if  no  other  person  shall  bid  until  the  sand  shall  have  run  through  the  'biddings, 
glass  three  times,  the  last  bidder  shall  be  the  farmer  or  renter  of  the 
said  tolls  (6),  and  shall  forthwith  enter  into  a  proper  agreement  for  the 
taking  thereof,  and  paying  the  money  at  the  times  specified  in  such 
notice,  with  such  surety  or  sureties  for  payment  thereof,  and  under 
such  conditions  and  in  such  manner  as  the  said  trustees  or  commis- 
sioners shall  think  fit ;  and  if  the  person  being  the  last  bidder  shall 
not  forthwith  enter  into  such  agreement,  it  shall  and  may  be  lawful  to 
put  up  the  said  tolls  again  immediately  for  another  bidder,  and  in  like 
manner  to  continue  putting  up  the  same  until  a  bidder  shall  be  found, 
who  shall  enter  into  such  agreement ;  and  in  case  no  bidder  shall  offer,  if  tolls  be  not  let 
or  in  case  the  same  shall  not  be  let  at  such  auction,  it  shall  be  lawful  at  such  auction,  a 
for  the  said  trustees  or  commissioners  to  accept  a  private  tender  for  JSaybe  adopted, 
the  same,  and  to  demise  or  let  to  farm,  or  agree  to  demise  or  let  to  farm, 
all  or  any  of  such  toUs,  at  any  sum  not  less  than  the  sum  at  or  for 
which  they  shall  then  have  been  last  let ;  or  the  said  trustees  or  com- 
missioners may  appoint  a  collector  of  such  tolls,  or  fix  some  future  day 
for  the  letting  thereof,  as  they  shall  judge  most  proper,  upon  giving 
such  notice  thereof  as  aforesaid,  and  shall  and  may  in  that  case  put 
them  up  at  such  sum  as  they  shall  think  fit  (c) ;  and  if  the  person  or  Penalty  on  coliec- 
persons  who  shall  be  the  farmer  or  renter,  or  collector  or  collectors,,  of  tors  taking  more 

(a)  By  a  memorandum  of  agree-  trustees  thought  proper  to  take  less 

ment  between  the  trustees  of  a  turn-  than  three  biddings ;  and  that  the  trus- 

pike  roail  and  N.,  the  trustees  agreed  tees  should  have  a  reserved  hidding. 

to  let,  and  K.  to  take  the  tolls  for  a  There  iras  one  bidding  only,  which 

year   at  a   certain  rent;  and  N.,  as  was  made  by  the  plaintiff ;  whereupon 

renter  of  the  tolls,  and  D.,  as'a  surety,  the  trustees  declared,  that  if  there 

severally  promised  the  trustees  that  was    no    advance,    they    should^  be 

N.  should  pay  the  rent,  and  perform  obliged  to  make  a  reserved  bidding, 

the  conditions  annexed  to  the  agree-  The  minute  glass  was  turned  thrice, 

ment.     Held,   that  the  contract  was  and  there  was  no  further  bidding, 

several,  and  not  joint,  and  that  the  The  plaintiff  insisted  that,  tinder  the 

trustees  could   not  sue  the  parties  express  terms  of  the  act,  he  was  the 

jointly  for  arrears  of  the  rent.     {Lee  pnrchaser,  and  he  filed  his  bill  for  a 

V.  Nixon,  1  A.  <b  E.  203.)  specific  performance  :— Held,  that  he 

(ft)  Trustees  under  this  act  put  up  was  not  entitled  to    relief,  and  the 

tolls  subject  to  other  conditions  than  bill  was  dismissed,  but  without  costs, 

the  above,  one  of  which  was,  that,  tin-  (Levy  v.  Pendergrass,  2  Beav.  415.) 

less  there  shotdd  be  three  biddings,  (c)  By  a  local  statute,  prior  to  the 

there  should  be  no  letting,  unless  the  general  turnpike  act,  3  Geo.  4,  c.  126, 


VOL.  If. 


4  L 


1250 


Higijbjags,  STurniiifte, 


9.  Tolls.       such  tolls,  shall  take  a  greater  or  less  toll  from  any  person  or  persons 

Tow^i — 126 —  ^■'^^^  what  is  authorised  or  directed  by  this  or  the  particular  turnpike 

or  less  than  th'      ^*'^'  ^®  °^  ^^"^  shaU,  for  every  such  offence,  forfeit  the  sum  of  51.,  and 

authorised  toll,  u.  ^^^  said  agreement  for  renting  the  tolls  shall,  if  the  said  trustees  or 

commissioners  shall  think  fit  to  vacate  the  same,  become  and  be  null 

Trustees  may  bid.  and  void  (a) :  Provided  always,  that  at  all  such  lettings  the  trustees  or 

commissioners  shall  be  entitled  to  bid  for  the  tolls  so  to  be  lot,  either 

by  themselves  or  their  clerk,  or  treasurer,  or  any  other  person  by  them 

Limiting  leases  to  respectively  authorised ;  [see  4  Geo.  4,  c.  95,  s.  53  ;]  provided  also,  that 

three  years.  no  such  tolls  shall  be  demised  or  leased  for  any  longer  term  than  3 

years  at  any  one  time  {V)  (c). 
Lease  of  tolls.  Where  trustees  of  a  turnpike  road  were  authorised  to  let  the  tolls, 

upon  giving  certain  notice  of  their  intention  to  do  so ;  and  such  notice 
was  to  state  the  amount  which  the  tolls  produced  during  the  preceding 
year,  clear  of  the  expenses  of  collecting ;  it  was  held,  that  whereas  the 
notice  merely  stated  the  amount  received  by  the  trustees  during  the 
preceding  year,  although  during  part  of  that  time  the  tolls  were  let  for 
a  greater  sum  than  they  had  actually  produced,  and  no  expenses  were 
allowed  for  collecting  during  that  part  of  the  year,  the  notice  was  in- 
sufHoient.  {Newmans.  Ring,  15  L.  J.  365,  Ch.)  In  an  action  for  rent 
payable  under  an  agreement  with  trustees  of  turnpike  roads,  the  decla- 
ration need  not  show  that  the  forms  required  by  s.  55  were  complied 
with  in  the  letting.  {Willmgton  v.  Browne,  8  Q.  B.  169.) 
Debt  for  tolls.  Debt  for  turnpike  tolls  has  been  held  to  lie  in  a  case  where  the 

defendant  by  a  misrepresentation  induced  the  collector  at  a  certain 
toll-gate  to  believe  that  he  was  not  entitled  to  demand  or  to  receive 


trustees  of  a  turnpike  road  were  em- 
powered to  let  the  tolls  by  writing 
under  their  hands  and  seals,  the  rent 
to  be  made  payable  to  their  treasm-er, 
in  default  of  which  every  such  lease 
should  be  ' '  null  and  void,  to  all  in- 
teuts  and  purposes  whatsoever  :" — 
Held,  that  this  clause  was  still  impe- 
rative, though,  by  the  General  Turn- 
pike Act,  s.  55,  it  is  enacted,  that, 
after  the  tolls  shall  have  been  let  as 
there  directed,  the  purchaser  shall 
"  enter  into  a  proper  agreement "  for 
the  taking  thereof  and  paying  the 
rent  "  under  such  conditions  and  in 
such  manner"  as  the  trustees  shall 
think  fit.  Held,  further,  that  a  lease 
making  the  rent  payable  to  the  trus- 
tees  or  their  treasurer,  was  not  con- 
formable to  the  local  act  ;  that  the 
words  "null  and  void  "in  that  act 
were  not  to  be  construed  as  "  void- 
able," but  that  the  lessee  or  his  surety 
might  treat  the  lease  as  absolutely 
void ;  and  that  tlie  lessee's  surety 
might  take  advantage  of  the  above 
defect,  in  an  action  brought  against 
him  by  the  trustees  for  non-payment 
of  the  rent,  thougli'the  lessee  hadtakeu 
the  tolls  for  several  years  under  the 
lease.  (Pearce  v.  Morrice,  2  Adol.  & 
mi.  84.) 

(a)  See  thi«  offence  further  noticed, 
arvte,  p.  1188,  and  the  4  Geo.  4,  c.  95, 
s.  80,  ante,  p.  1189. 

(6)  A  collector,  informally  appoint- 
ed, may  yet  recover,  on  an  account 


stated,  tolls  for  which  he  has  given 
credit,  no  objection  to  his  title  being 
made  by  the  trustees  or  creditors. 
The  defendant,  to  whom  the  credit 
was  given,  had,  by  his  own  acts,  ac- 
knowledged the  state  of  the  account. 
(PeaoocTcY.  Harris,  10  East,  104.) 

Credit  may  be  given  for  tolls  where 
there  is  no  collusion.  Where  the 
trustees  mortgaged  the  toll  house, 
and  no  such  power  was  given  to  them, 
the  deed  was  held  void,  and  that  the 
trustees  were  not  estopped  from  the 
objection ;  because  the  court  are  bound 
to  take  notice  that  the  statute  gave 
no  such  authority.  (Fairtitle  v.  Gil- 
bert, 2  T.  R.  169.  See  Doe  Levi  v. 
Home,  3  Q.  B.  757.) 

(c)  In  a  declaration  on  an  agree- 
ment for  the  letting  of  tolls  under  the 
above  statute,  it  is  not  necessary  to 
allege  specifically,  that  all  the  direc- 
tions contained  in  this  section  have 
been  complied  with  on  the  occasion 
of  the  letting  :  it  is  enough  to  allege 
generally,  that  the  tolls  "wejednly 
put  up  and  let  to  farm  by  auction, 
by  virtue  of  the  powers  and  in  the 
manner  directed  by  the  statutes  in 
that  case  made  and  provided."  (Old- 
royd  V.  Crampton,  4  Bing.  N.  C.  24  ; 
Willington  v.  Browne,  8  Q.  B.  169.) 
But  it  seems  that  the  declaration 
should  allege  that  the  agreement  was 
in  writing  and  signed  in  the  manner 
directed  by  the  statute,     {Id.) 


toll  of  the  defendant;  by  wMoh  means  tlie  defendant  iad  been  enabled        9.  Tolls. 
constantly  to  pass  through  the  gate  toll  fiee,  and  without  any  demand 


being  made  upon  him  for  the  toU  properly  due.     {Maurice  t.  Marsden  ^  '^^'''  *'  "'  •'^''• 
19  L.  J.  152  0.  P.)       . 

An  agreement  sufficiently  complies  with  the  statute  which  is  signed 
by  the  clerk,  and  recites  that  A.  B.  is  the  highest  bidder  for,  and  had 
become  the  renter  of  certain  tolls,  and  that  the  clerk  did  thereby  on 
behalf  of  the  trustees,  agree  to  let,  and  that  A.  B.  did  agree  to  take 
the  tolls  and  toll  house.  {Shepherd  y.  Eodsman,  21  L.  J.  Q.  B.  263.) 
The  8  &  9  Vict.  c.  106,  s.  3,  declaring  any  lease  of  hereditaments,  which 
is  by  law  required  to  be  in  writing,  shall  be  void  if  not  made  by  deed, 
does  not  apply  to  the  letting  of  tolls.     (J6.) 

By  stat.  4  Geo.  4,  c.  95,  s.  52,  it  shall  and  may  be  lawful  for  the  i  Geo.  4,  c.  95. 
trustees  or  commissioners  of  any  turnpike  road,  under  and  subject  to  Tolls  may  be 
the  directions  and  provisions  of  the  said  recited  act  [3  Geo.  4,  o.  126]  inlote. 
and  this  act,  to  let  to  farm,  or  agree  to  let  to  farm,  all  or  any  part  of 
the  tolls  of  the  several  gates  erected  upon  their  respective  roads,  and 
all  or  any  of  the  said  gates,  either  together  and  in  one  lot,  or  by  par- 
cels and  in  several  lots ;  and  that  in  case  the  said  trustees  or  commis- 
sioners shall  at  any  time  let  to  farm  the  said  tolls  in  parcels  or  lots,  it 
shall  be  lawful  for  the  said  trustees  or  commissioners  to  put  up  each 
such  parcel  or  lot  at  such  sum  as  they  shall  think  fit. 

Sect.  53.  When  the  trustees  or  commissioners  of  any  turnpike  road  Trustees  may  bid 
shall  put  up  the  tolls  to  let  to  farm,  the  said  trustees  or  commissioners  at  letting  ot  toils, 
may,  if  they  think  fit,  appoint  some  person  to  bid  for  the  same  on 
their  account,  to  the  intent  that  such  tolls  may  not  be  let  for  less  than 
an  adequate  value  (a). 

Sect.  54,  reciting  that,  in  some  situations  a  toll  gate  or  bar,  belong-  toUs  of  anotlicr 
ing  to  trustees  or  commissioners  of  one  road,  is  placed  so  near  to  the  trust  adjoining 
gate  or  bar  of  the  trustees  or  commissioners  of  another  road,  as  to  be  ""'^       """^  ' 
inconvenient  to  the  respective  trusts,  and  to  the  public,  enacts,  that  it 
shall  and  may  be  lawful  for  the  trustees  or  commissioners  of  any  turn- 
pike road,  if  they  shall  agree  thereto,  at  any  public  meeting  to  be 
holden  for  that  purpose,  to  take  to  farm  the  tolls  payable  at  any  toll 
gate  or  bar  of  any  other  road  adjoining  or  near  to  the  road  under  their 
care  and  iqaanagement ;  and  the  trustees  or  commissioners  so  farming 
the  tolls  may  collect  and  receive  the  same,  or  may  reduce  the  said  tolls 
so  fanned,  or  may  discontinue  the  same,  as  they  shall  see  fit. 

By  3  Geo.  4,  c.  126,  s.  57,  all  contracts  and  agreements  to  be  made  3  Geo.  4,  u.  126. 
or  entered  into  for  the  farming  or  letting  the  toUs  of  any  turnpike  Contracts  and 
roads,  signed  by  the  trustees  or  commissioners  letting  such  tolls,  or  vtud  w™n  sfgued 
any  two  or  more  of  them,  or  by  their  clerk  or  treasurer  (c),  and  the  by  trustees,  &c. (4). 

(a)  See  a  similar  provision  in  3  Geo.  D.,  then  being  treasiu'er  to  the  said 
4,  c.  126,  s.  55,  ante,  p.  1248.  trustees,  and  by  the  said  lessee  and 
(6)  See  ante,  p.  1250,  n.  (c).  his  sureties,  the  said  lessee  and  his 
(c)  In  an  action  by  the  clerk  of  the  sureties  did  severally  and  jointly 
trustees  of  a  turnpike  road  against  agree  to  and  with  the  said  H.  D., 
a  surety  for  the  lessee  of  the  tolls,  the  that  they  or  one  of  them  shoidd  and 
declaration  stated,  tliat,  at  a  public  would  pay  unto  the  said  H.  D.,  his 
meeting  of  the  trustees  for  letting  the  successors  and  executors,  or  to  whom 
tolls,  the  lessee  was  the  best  bidder,  any  five  of  the  said  trustees  should 
and  that  the  trustees  declared  that  he  direct,  the  several  instalments  of  mo- 
should  become  tenant  to  them  of  the  ney  therein  mentioned  ;  and  that,  on 
tolls  at  a  certain  sum,  on  the  terms  failure  of  payment,  the  trustees  might 
and  conditions  mentioned  in  a  certain  enter  into  the  toll  houses  and  take 
agreement ;  and  that,  in  considera-  the  tolls.  The  declaration  then  stated 
tion  of  the  premises,  by  an  agreement  that  the  lessee  entered  into  the  re- 
then  made  by  and  between  the  trus-  ceipt  of  the  tolls,  and  paid  certain 
tees  and  the  lessee  and  his  sureties,  instalments  ;  but  that  the  residue  was 
which  said  agreement  was  in  writing,  not  paid  and  satisfied  to  H.  I),  and 
and  was  then  duly  signed  by  one  H.  the  trustees  : — Held,   on    demurrer, 
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9.   Tolls. 
3  Geo.  4,  c.  126, 


"Where  two  per- 
sons fill  the  office 
of  clerk,  both, 
must  join  in  con- 
tract. 


Lessees  of  tolls 
may  appoint  per- 
sons to  receive 
same,  who  shall 
be  subject  to  like 
penalties  as  col- 
lectors appointed 
by  trustees. 


4  Geo.  4,  u.  95. 
Lessees,  or  per- 
sons appointed  by 
them  may  occupy 
toll  houses. 


Enabling  trustees 
to  take  possession 
of  toll  bouse,  &c., 
when  let  to  farai, 
or  held  by  coUec-, 
tors  for  trustees, 
iu  default  of  per- 
formance of  con- 
ditions, &c. 


lessee  or  farmer,  and  his  sureties,  of  such  tolls  respectively,  sliall_  be 
good,  valid,  and  effectual,  to  all  intents  and  purposes,  notwithstanding 
the  same  may  not  be  by  deed  or  under  seal  (a);  any  act  or  acts  of 
Parliament  or  law  to  the  contrary  thereof  notwithstanding. 

"Where  two  persons  fill  the  oface  of  clerk  to  the  trustees  of  a  turn- 
pike road,  it  seems  both  must  join  in  creating  a  contract  on  the  part 
of  the  trustees  under  this  section.  {Bell  v.  Dixon,  9  Bing.  393.)  The 
correctness  of  this  decision  was  discussed  in  the  case  of  Lee  v.  Nixon 
(1  A.  &  E.  201) ;  but  the  court  gave  no  opinion  on  it.  In  that  case, 
the  question  decided  was  as  to  the  contract  of  the  renter  and  his  sure- 
ties being  joint  and  several,  and  it  was  decided  to  be  several  only. 

Sect.  58.  During  such  time  as  the  tolls,  or  any  part  or  parts  thereof, 
shall  be  leased  to  any  person  or  persons  whomsoever,  it  shall  be  lawful 
for  the  lessee  or  lessees,  farmer  or  farmers  thereof,  or  such  other 
person  or  persons  as  he,  she,  or  they  shall,  by  writing  or  writings 
under  his,  her,  or  their  hand  or  hands  authorise  or  appoint,  to  demand 
and  take  such  tolls  so  leased,  demised,  or  farmed,  and  to  use  all  such 
means  and  methods  for  the  recovery  thereof,  in  case  of  non-payment 
or  evasion,  as  any  collector  of  such  tolls  appointed  under  or  by  virtue 
of  any  act  of  Parliament  for  the  making  of  turnpike  roads,  or  by  this 
act,  is  authorised  and  empowered  to  use  ;  and  such  lessee  or  lessees, 
farmer  or  farmers,  or  other  person  or  persons  as  aforesaid,  so  de- 
manding and  taking  such  tolls,  shall  be  subject  to  the  like  pains,  pe- 
nalties, and  forfeitures,  and  shall  be  liable  to  the  like  actions  and 
prosecutions,  as  any  collector  of  such  tolls  appointed  by  the  trustees 
or  commissioners  is  subject  or  liable  to.     (See  ante,  p.  1188.) 

By  4  Geo.  4,  c.  95,  s.  58,  during  such  time  as  the  tolls  arising  on 
any  turnpike  road,  or  any  part  or  parts  thereof,  shall  be  leased,  de- 
mised, or  let  to  any  person  or  persons  whomsoever,  it  shall  and  may 
be  lawful  to  and  for  the  lessee  or  lessees,  or  farmer  or  farmers  thereof, 
or  such  other  person  or  persons  as  he  or  they  shall  authorise  or  ap- 
point, to  occupy  and  enjoy  the  toll  house  or  toll  houses  at  which  the 
said  tolls  so  let  are  to  be  collected  and  to  arise,  with  all  the  appurte- 
nances and  conveniences  to  the  same  toll  house  or  toll  houses  be- 
longing, for  the  purpose  of  collecting  such  tolls,  during  so  long  time 
only  as  such  lessee  or  lessees,  farmer  or  farmers,  shall  duly  and  regu- 
larly pay  his,  her,  or  their  rent  or  rents,  and  perform  the  covenants, 
agreements,  and  conditions  of  such  lease,  demise,  or  letting,  but  no 
further  or  otherwise. 

Sect.  69.  In  case  all  or  any  of  the  tolls,  arising  by  virtue  of  any  act 
for  repairing  or  amending  any  turnpike  road,  shall  have  been  or  shall 
be  demised  or  let  to  farm  to  any  person  or  persons  in  any  manner 
whatsoever,  and  the  lessee  or  lessees,  farmer  or  farmers  thereof,  shall 
neglect  or  refuse  to  perform  the  terms  and  conditions  on  which  the 
same  shall  have  been  or  shall  be  so  demised  or  let ;  or  in  case  the  rent 
or  rents  agreed  to  be  paid  by  such  lessee  or  lessees,  farmer  or  farmers, 
shall  be  in  arrear  by  the  space  of  7  days  next  after  any  of  the  days  on 
which  the  same  ought  to  be  paid,  pursuant  to  the  agreement  for  let- 
ting to  farm  thereof;  or  in  case  any  such  lease  or  agreement  shall  in 
any  other  manner  become  void ;  then,  and  in  any  of  those  cases,  it 
shall  and  may  be  lawful  for  any  justice  of  the  peace  for  the  county  or 
place,  by  warrant  under  his  hand  and  seal,  to  order  a  constable  or 
other  peace  officer,  with  such  assistance  as  shall  be  necessary,  to  enter 


that  the  agreement,  as  stated  in  the 
declaration,  was  an  agreement  by  the 
lessee  with  H.  D.  in  his  individual 
capacity,  on  which  the  trustees  conld 
not  sue.  (Helliiigs  v.  Pratt,  6  Jur. 
914-Q.  B.) 


(a)  By  the  common  law  there  conld 
be  no  contract  or  agreement  of  this 
kind  except  under  seal.  (See  R.  v. 
Marquis  of  Salisbury,  8  Ad.  S  E. 
716.) 


upon  and  take  possession  of  any  toll  house  or  toll  houses,  toll  gate,        9.  Tolls. 
bar,  or  chain,  or  weighing  machine,  and  the  buildings  and  appurte- 


nances thereto  belonging,  and  to  remove  and  put  out  such  lessee  or  *  '^''°-  *•  ''■  95. 
lessees,  farmer  or  farmers  of  the  "toll  arising  thereat  respectively,  or 
other  person  or  persons  who  shall  be  found  therein,  together  -with  his, 
her,  or  their  goods,  out  of  and  from  the  possession  of  the  said  toll 
house  or  toll  houses,  and  from  the  collection  of  tolls,  and  to  put  the 
said  trustees  or  commissioners,  or  any  one  of  them,  or  their  new 
appointed  officer,  or  other  person  acting  by  or  under  their  authority, 
into  the  possession  thereof;  and  thereupon  it  shall  be  lawful  for  the 
■  said  trustees  or  commissioners  (if  they_  shall  think  fit)  to  vacate  and 
determine  the  contract  or  agreement  (if  any)  for  demising  or  letting 
the  saidtoUs  to  such  lessee  or  lessees,  farmer  or  farmers,  and  the  same 
shall  be  from  that  time  utterly  void,  to  all  intents  and  purposes  (save 
as  to  the  covenants  or  agreements  for  payment  up  to  that  time  of  the 
rent  or  rents  thereby  reserved,  or  other  covenants  or  agreements  on 
the  lessee's  part,  which  shall  have  been  holden),  as  if  such  demise  or 
agreement  had  never  been  made  ;  and  it  shall  be  lawful  for  the  said 
trustees  or  commissioners,  in  everj'  such  case,  to  demise  or  let  to  farm 
the  said  tolls  again  to  any  other  person  or  persons,  or  cause  them  to 
be  collected,  as  if  no  former  demise,  contract  or  agreement  had  been 
made  relative  thereto ;  any  rule  of  law  or  right  to  the  contrary  not- 
withstanding. 

See  further  as  to  the  duties  and  liabilities  of  the  collector,    ante,  ^"Vti'fsf.fcties 

n    1 1  Q>7  and  liabilities 

P-  '■'-^'-  collector. 

13.    MOETGAGB  or  TOLLS. 

A  mortgagee  of  tolls  may  act  generally  as  a  trustee.    (3  Geo.  4,  Mortgagee  may 
c.  126,  s.  64,  p.  1 160.)  ^"^ ^  ''™''='^- 

By  3  Geo.  4,  c.  126,  s.  81,  it  shall  bo  lawful  for  the  trastees  or  com-  s  Geo.  4,  c  126. 
missioners  of  any  turnpike  road  to  borrow  and  take  up  at  interest,  on  money.  "°"°'" 
the  credit  of  the  tolls  arising  on  such  road,  such  sum  or  sums  of 
money  as  they  shall  from  time  to  time  respectively  think  proper,  and 
to  demise  and  mortgage  (a)  the  tolls  on  such  road,  or  any  part  or  parts 
thereof,  and  the  turnpikes  and  toll  houses  for  collecting  the  same  (the 
costs  and  charges  of  which  mortgages  shall  be  paid  out  of  the  tolls),  as 
a  security  to  any  person  or  persons,  or  their  trustees,  who  shall  ad- 
vance such  sum  or  sums  of  money ;  which  mortgages  shall  be  in  the 
words  or  to  the  effect  following;  (that  is  to  say), 

' '  By  virtue  of  an  act  2iasscd  in  tlie  year  of  the  reign  of  ,  intitiUed  I'°i'™  of  mortgage 

[here  set  forth  the  title  of  this  act],  loe,  whose  hands  and  seals  are  hereunto 
suiscribed  and  set,  being  of  the  trustees  [or,  '  commissioners  ^^for  putting 

into  execution  an  act,  passed  in  the  year  of  the  reign  of  ,  intituled 

[here  set  forth  the  title  of  the  act  under  which  the  trustees  or  commissioners 
borrowing  the  money  and  granting  the  mortgage  shall  act],  in  consideration  of 
the  sum  of  sterling,  advanced  and  paid  by  A.  B.  of  to  the  treasurer 

of  the  said  trustees,  [or,  '  commissioners '],  do  hereby  grant  and  assign  unto  the 
said  A.  B.  and  his  exccittors,  administrators,  and  assigiis  such  propjortion  of  the 
tolls  arising  and  to  arise  on  the  said  turnpike  road,  and  the  toll  gates  and  toll 
houses  erected  or  to  be  erected  for  collecting  the  same,  as  the  said  sum  of 
doth  or  shall  bear  to  the  whole  sum  now  or  hereafter  to  become  due  and  oioingon 
the  security  thereof:  To  have,  hold,  receive,  and  take  the  said  proportion  of  the 
said  tolls,  toll  gates,  toll  houses  and  premises,  with  the  appmrtenaiuxs,  unto  the 
said  A .  B.  and  his  executors,  administrators,  and  assigns,  for  and  during  the 
residue  of  the  term  for  which  the  said  tolls  are  granted  by  the  said  last-mentioned 


(a)  Before  this  act,   the    trustees  gage,    though    executed    by    them. 

had  no  power  to  mortgage  toll  houses,  (Fairtitle  v.  Gilbert,  2  T.  R.  171,  ante, 

and  they  were  not  estopped  from  dis-  p.  1250,  n.  (J).      See  Doe  d.  Levi  v. 

puting  the  legality  of  such  a  mort-  Horne,  3  Q.  B.  757.) 
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9.  Tolls, 
i  Geo.  i, .;.  120. 


Form  of 
meiit. 


ad,  unless  tlm  said  sum  of  ,  with  interest  after  the  rale  of  per  ocntmn 
per  annum,  sJuill  be  sootier  repaid  and  satisfied.     Given  under  our  hands  this 

day  of 

And  copies  of  all  sucli  mortgages  shall  be  entered  in  a  book  or  books 
to  be  kept  for  that  purpose  by  the  clerk  or  treasurer  to  the  said  trus- 
tees or  commissioners,  for  which  entry  such  clerk  shall  be  paid  the 
sum  of  OS.  and  no  more,  out  of  the  tolls  payable  on  such  road,  and 
which  said  book  or  books  shall  and  may  at  all  seasonable  times  be 
Mortgages  may  be  perused  and  inspected  without  fee  or  reward ;  and  it  shall  be  ]a,wful 
assigned.  foj.  ^U  persons  respectiTely,  to  whom  any  mortgage  shall  be  made  as 

aforesaid,  or  who  shall  be  from  time  to  time  entitled  to  the  money 
thereby  secured,  to  assign  or  transfer  his,  her,  or  their  right,  title, 
and  interest  in  and  to  such  mortgage,  and  the  principal  money  and 
interest  thereby  secured,  to  any  other  person  or  persons  whomsoever ; 
which  assignment  or  transfer  may  be  made  in  the  following  words,  or 
words  to  the  like  effect,  to  be  indorsed  on  such  mortgage  security,  or 
to  be  underwritten  or  thereunto  annexed,  and  signed  in  the  presence 
of  and  attested  by  one  or  more  credible  witness  or  witnesses ;  (that  is 
to  say), 

"'/,  A.  jB.,[or,  '/,  0.  D.,  assignee,  cxeeutor,  or  administrator  of  A .  £.,'  ss 
the  case  may  happen],  do  Iwrcly  assign  and  transfer  this  mortgage  seeurity,  with 
all  my  right  and  title  to  the  principal  money  thereby  secured,  and  all  interest 
now  due  and  hereafter  to  groio  due  upon  the  same,  unto  E.  P.,  his  or  her  emeu- 
tors,  administrators,  and  assigns.  Bated  this  day  of  ,  one  thousand 
eight  hundred  and 

"  Witness,  G.  H.  [Signed]         A.  B.  or,  C,  1)." 

Which  transfer  shall  be  produced  and  notified  to  the  clerk  or  treasurer 
of  the  said  trustees  or  commissioners,  within  two  calendar  months 
next  after  the  day  of  the  date  thereof,  who  shall  enter  the  same  in  the 
said  book  or  books,  for  which  entry  the  said  clerk  or  treasurer  shall  be 
paid  the  sum  of  os.  and  no  more ;  and  such  transfer  shall  then  entitle 
such  assignee,  his  executors,  administrators,  and  assigns,  to  the  full 
benefit  of  such  mortgage  security  ;  and  every  such  assignee  may,  in 
like  manner,  assign  or  transfer  the  same,  and  so  toties  quoties;  and  it 
shall  not  be  in  the  power  of  any  person  or  persons  (except  the  person 
or  persons  to  whom  the  same  shall  be  last  transferred,  his,  her,  or 
their  respective  executors  or  administrators)  to  release,  discharge,  or 
make  void  the  original  mortgage  security  or  the  monies  due  thereon, 
or  any  part  thereof;  and  all  persons  to  whom  any  such  mortgage  or 
transfer  shall  be  made  as  aforesaid,  shall,  in  "proportion  to  the  sum  or 
sums  of  money  thereby  secured,  be  creditors  on  the  tolls  by  such  act 
granted,  and  on  the  said  toll  gates  and  toll  houses,  in  equal  degree  one 
with  another,  or  in  such  order  as  shall  be  agreed  upon  and  stipulated 
by  the  said  trustees  or  commissioners  at  the  time  of  the  advance  of 
their  respective  shares.  {See  Doe  d.  Banks  v.  Booth,  2B.  &  P.  219,  post, 
p.  1255.) 

If  a  mortgage  be  given  to  the  clerk  and  solicitor  to  the  trustees  for 
money  due  to  him  as  solicitor,  and  the  mortgage  recite  the  considera- 
tion to  be  money  advanced  by  the  solicitor,  and  the  evidence  is  that, 
having  asked  for  payment  on  account  of  his  bill,  the  mortgage  was 
given,  this  is  a  valid  mortgage,  the  transaction  being  equivalent  to 
advance  of  money  by  him,  within  this  section.  (Jones  v.  Jones,  5 
Uxch.  16.) 

A  mortgagee  of  tolls  has  no  right  to  sue  the  trustees  for  arrears  of 
interest  due,  although  they  may  have  a  surplus  in  hand.     (Pardoe  v. 
Price,  16  M.  &  Tf.  451.) 
Transfer.  A  transferee  of  a  mortgage  of  turnpike  tolls,  in  the  general  form 

given'by  this  section,  has  no  title  until  such  transfer  has  been  pro- 
duced and  notified  to  the  clerk  or  treasurer  of  the  trustees  and  entered 
in  a  proper  book  kept  by  such  clerk  or  treasurer;  and  if  the  trustees 
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for  managing  tui-npike  roads  of  a  district  hold  meetings  at  several       9.  Tolls. 

places  in  the  district,  and  appoint  separate  clerks,  -who  keep  separate 

books  at  each  place,  it  is  sufficient  for  the  clerk  at  one  of  those  places 
to  enter  the  mortgage  made  by  the  trustees  meeting  at  that  place  in 
his  book,  although  the  general  form  is  adopted,  and  the  mortgage 
includes  the  whole  tolls  of  the  district,  and  although  he  himself  is  the 
mortgagee.  {Doe  d.  JmiesY.  Jones,  19  L.  J.  284,  Excli.)  If  the  transfer 
is  prepared  by  the  clerk  of  the  trustees,  that  is  a  sufBoient  notification 
of  the  transfer.     (i6.) 

By  4  Geo.  4,  c.  95,  s.  60,  in  case  the  trustees  or  commissioners  of  *  Geo.  4,  c.  95. 
any  turnpike  road  shall,  at  any  time  or  times,  be  desirous  of  paying  Trustees  may  pay 
ofi'  any  portion  of  the  principal  monies  due  and  owing  upon  the  credit  to  be°dltoi?^taed 
of  such  road,  where  all  the  interest  due  thereon  shall  have  been  duly  by  lot. 
paid  or  otherwise  satisfied,  it  shall  and  may  be  lawful  for  them,  at  any 
meeting  to  be  holden  according  to  the  directions  of  the  said  recited 
act  [3  Geo.  4,  c.  126],  or  this  act,  or  of  the  act  or  acts  in  execution  of 
which  they  shall  act  (notice  of  such  intended  meeting  and  of  the  pur- 
poses thereof  being  first  given,  at  least  twenty-eight  days  preceding 
the  same,  by  advertisement  in  some  newspaper  printed  in  or  usually 
circulated  in  the  neighbourhood  of  the  said  road),  if  they  shall  think  fit, 
instead  of  paying  the  same  rateably  amongst  all  the  creditors,  to  deter- 
mine by  lot  to  which  of  such  creditors  the  whole  or  any  portion  thereof 
shall  be  so  paid,  and  to  pay  the  same  to  such  creditor  or  creditors  Or  any  °^^^^^ 
only,   or  to  any  of  the  creditors,  with  the  consent  of  all  the  other  the  others! 
creditors. 

By  3  Geo.  4,  0.  126,  s.  47,  all  and  every  mortgagee  and  mortgagees  3  So"'  *,  0. 126. 
that  hath  or  have  taken  or  been  in  possession,  or  shall  hereafter  take  Mortgagees  in 
or  be  in  possession  of  any  toll  gate  or  bar  set  up  or  erected  on  any  to°aocount  to 
turnpike  road,  or  of  any  lands  or  tenements,  the  rents  and  profits  trustees  (a), 
whereof  are  appropriated  to  the  repairs  of  any  part  of  any  turnpike 
road,  shall,  within  21  days  after  he,  she,  or  they  shall  have  received 
notice  in  writing  from  the  trustees  or  commissioners  of  such  turnpike 
road,  render  an  exact  account  in  writing  to  such  trustees  or  commis- 
sioners, or  to  such  person  as  they  shall  appoint,  of  all  monies  received 
by  such  mortgagee  or  mortgagees,  or  by  any  other  person  or  persons 
for  his,  her,  or  their  use  and  benefit,  or  by  his,  her,  or  their  authority, 
at  such  toll  gate  or  bar  or  otherwise,  and  what  he,  she,  or  they  have 
expended  in  keeping  or  repairing  the  same ;  and  in  case  he,  she,  or 
they  shall  neglect  to  render  such  account  when  required  as  aforesaid, 
he,  she,  or  they  shall  severally  forfeit  and  pay  to  the  said  trustees  or 
commissioners,  for  every  refusal,  neglect,  or  omission,  the  sum  of  50?. , 
to  be  applied  to  the  use  of  the  road  on  which  such  toll  gate  or  bar  shaU 
be  erected. 

Sect.  48.  If  a  mortgagee  keeps  possession  after  he  has  received  the 
money  due,  he  shall  forfeit  double  the  sum  and  treble  costs,  to  be  re- 
covered by  action. 

Sect.  49.  An  action  of  ejectment  may  be  supported  by  one  mort- 


This  section  obviates  a  doubt,  suggested  in  Doe  d.  Banha  v.  Booth,  2 
B.  &  P.  219,  viz.,  that  by  the  ejectment,  a  mortgagee  might  obtain  a 
preference.  In  that  case,  where  the  trustees  under  a  turnpike  act  had 
demised  to  one  of  several  mortgagees  such  proportion  of  the  tolls  arising 
from  the  road,  and  of  the  toll  houses  and  toll  gates  for  collecting  the 
same,  as  the  sum  advanced  by  him  bore  to  the  whole  sum  raised  on  the 
credit  of  the  tolls,  and  the  mortgagee  brought  ejectment  for  the  toll 
gates,  in  order  to  repay  himself  the  interest  due  to  him : — It  was  held, 
that  he  might  well  maintain  his  action,  notwithstanding  a  clause  in 


(a)  Mortgagees  luider  acts  passed       sion  if  the  mterest  is  duly  paid.     (13 
since  1850  cannot  enter  into  posses-'     &14Tict.  c.  79,  s.  5,  ante,  p.  1175.) 
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9.  Tolls.        tie  act,  that  all  the  mortgagees  should  be  creditors  upon  the  tolls  in 
equal  degree. 

An  action  of  ejectment  brought  by  a  mortgagee  of  tolls  under  this 
section  to  recover  possession  of  toll  gates,  &c.,  was  held  entitled  to  the 
verdict,  where,  after  the  commencement  of  the  action  another  eject- 
ment was  commenced  on  the  demise  of  another  mortgage,  laid  earlier 
than  the  one  in  the  first  action,  but  whether  the  lessor  of  the  plaintiflF 
in  the  first  action  would  be  entitled  to  a  writ  of  possession  was  not 
decided.     {Doe  v.  Bous,  I  E.  &  B.  419.) 

The  trustees  of  a  local  turnpike  act  granted  mortgages  of  the  tolls  m 
the  form  given  by  the  8 1st  section  of  the  above  act,  conveying  to  each 
creditor  such  proportion  of  the  tolls,  and  the  toU  gates,  and  toll  houses, 
as  the  money  advanced  by  him  bore  or  should  bear  to  the  whole  sum 
due  or  to  become  due  on  that  security : — Held,  that  one  mortgagee 
might  recover  the  toll  houses  and  gates  in  ejectment  (pursuant  to  the 
above  49th  section),  notwithstanding  a  former  mortgage,  only  remain- 
ing accountable  to  the  other  mortgagees  for  such  proportion  of  the 
tolls  as  they  were  entitled  to  in  respect  of  their  advances.  [Doe  d. 
Watton  V.  Penfold,  3  Q.  B.  757.) 

By  a  local  turnpike  act  certain  tolls  were  made  subject  to  the  pay- 
ment of  monies  borrowed  and  to  be  borrowed  thereupon.  The  trustees 
granted  mortgages  of  such  tolls  in  the  form  given  by  the  General  Turn- 
pike Act  (3  Geo.  4,  c.  126,  s.  81),  conveying  to  each  creditor  such 
proportion  of  the  tolls  and  the  toll  gates  and  toll  houses,  as  the  money 
advanced  by  him  bore  or  should  bear  to  the  whole  sum  due  or  to  be- 
come due  on  that  security.  By  a  subsequent  act  for  making  a  new 
branch  road,  the  former  act  was  continued,  and  certain  tolls  were 
granted  in  respect  of  the  new  branch,  to  be  applied  like  the  former, 
and  to  be  subject  to  the  debts  incurred  on  the  credit  of  the  former 
tolls  ;  and  it  was  enacted,  that  all  monies  due  on  such  credit  should 
be  entitled  to  "a  preference  and  priority  of  charge  and  payment," 
before  any  monies  advanced  under  such  act,  for  making  the  new 
branch. 

On  ejectment  for  the  toU  houses  with  the  toll  gates  thereto  belonging 
by  the  holder  of  a  mortgage  (framed  like  the  former  ones),  for  monies 
lent  to  complete  the  branch  road: — Held,  that  the  words  "priority  of 
charge  "  did  not  prevent  this  mortgagee  from  acquiring  a  legal  estate 
in  the  subjects  mortgaged,  and  that  he  might,  in  his  own  name  only, 
recover  the  toll  houses  and  gates  in  ejectment  (pursuant  to  3  Geo.  4, 
c.  126,  s.  49),  only  remaining  accountable  to  the  other  mortgagees  for 
such  portion  of  the  tolls  as  they  were  entitled  to  in  respect  of  their 
advances.  [Doe  d.  Thompson  v.  Lediard,  i  B.  &  Ad.  137.) 
9  Geo.  4,"o.  77.  By  9  Geo.  4,  c.  77,  s.  10,  where,  at  the  time  of  the  expiration  or 

Mortgages  under  repeal  of  any  act  for  making  and  maintaining  any  turnpike  road,  any 
re^in  good*"  monies  which  may  have  been  borrowed,  subscribed,  or  advanced  under 
the  provisions  of  such  act,  shall  be  due  and  owing  on  the  credit  of  the 
toUs  thereby  granted,  the  term  and  tolls  to  be  granted  by  all  and  every 
subsequent  act  and  acts  for  maintaining  such  turnpike  road  shall  be, 
and  the  same  are  hereby  made  subject  and  liable  to  the  payment  of  the 
monies  which  shall  so  remain  due  and  owing  on  the  credit  of  such  tolls, 
and  of  all  interest  to  grow  due  thereon,  as  fully  and  eflectuaUy,  to  all 
intents  and  purposes,  as  if  such  monies  had  been  borrowed  or  become 
due  on  the  credit  or  security  of  the  tolls  to  be  granted  by  such  subse- 
quent actor  acts  ;  and  aU  and  every  person  and  persons,  who  may  owe 
or  be  subject  or  liable  to  the  payment  of  any  sum  or  sums  of  money  to 
the  trustees  for  cari-ying  any  such  foi-mer  act  into  execution,  shall  be 
liable  to  the  payment  thereof  to  the  trustees  for  executing  any  such 
subsequent  act  or  acts,  and  such  monies  shall  be  appUed  by  them  for 
the  purposes  of  such  subsequent  act  or  acts. 

By  sect.  11,  bonds,  contracts,  conveyances,  &c.,  are  to  remain  in  full 
force  notwithstanding  the  repeal  of  any  act.    (See  ante,  p.  1164.) 
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Sect.  12.  The  trustees  appointed  by  virtue  of  any  local  turnpike  act,        9.  Tolls. 
may  receive  and  cancel  all  or  any  of  the  mortgages  granted  under 


the  trusts  of  any  former  act  for  the  same  turnpike  road,  or  any  part  ^j^gt^g  ma  can- 
thereof,  and  instead  and  in  lieu  thereof  giye  and  execute  another  mort-  celmarbga^ts  and- 
gage  or  other  mortgages,  at  the  expense  of  the  parties  requiring  the  execute  othera. 
same. 

Sect.  13.  In  all  cases  where  it  shall  appear  by  the  books  kept  by  the  And  renew  mort- 
clerk  or  treasurer  to  the  trustees  of  any  turnpike  road,  or  by  any  satis-  gages,  &o.,  lost  ol- 
factory evidence  adduced  at  any  meeting  of  such  trustees,  that  any  ™'^  ^'  ' 
person  or  persons  is  or  are  a  creditor  or  creditors  on  security  of  the 
tolls  authorised  by  any  local  turnpike  act  to  be  taken,  and  that  the 
mortgage  or  assignment  of  the  tolls  for  securing  any  such  sum  or  sums 
of  money  has  been  lost,  mislaid,  or  by  accident  destroyed,  it  shall  and 
may  be  lawful  for  the  said  trustees,  or  any  3  or  more  of  them,  to  exe- 
cute, at  the  expense  of  the  person  or  persons  applying  for  the  same,  an 
assignment  of  the  tolls  by  any  such  local  turnpike  act  granted,  for  the 
sum  or  sums  of  money  mentioned  iu   such  original   assignment  or 
transfer,  and  every    assignment  to  be  executed  shall  be  valid  and 
effectual  for  the  purposes  thereby  intended. 

By  4  Geo.  4,  c.  95,  s.  61,  the  trustees  or  commissioners  for  making  4  Geo.  4,  u.  93. 
or  maintaining  any  turnpike  road  shall  not  bo  personally  subject  to  or  Trustees  not  per- 
liable  to  be  charged  with  the  payment  of  any  sum  or  sums  of  money,  mortwe?'^  °" 
by  reason  of  their  having  signed  or  executed  any  mortgage  or  assign- 
ment by  way  of  mortgage,  or  other  security  to  be  made  by  virtue  or 
in  pursuance  of  any  act  for  making  or  maintaining  any  turnpike  road : 
Provided  also,  that  in  case  any  action,  suit,  or  prosecution,  shall  be 
brought  or  commenced  against  any  such  trustee  or  commissioner,  for 
any  thing  done  by  virtue  or  in  pursuance  of  the  said  recited  act 
(3  Geo.  4,  c.  126),  or  this  act,  or  any  such  act  for  making  or  maintain- 
ing any  turnpike  road,  all  the  costs,  charges,  and  expenses  of  defend- 
ing such  action,  suit,  or  prosecution,  or  which  such  trustee  or  com- 
missioner shall  incur  in  consequence  thereof,  shall  be  defrayed  out  of 
the  tolls  arising  on  the  turnpike  road  for  which  such  trustee  or  com- 
missioner shall  act.     (See  ante,  p.  1177.) 

By  a  local  act,  the  trustees  of  certain  turnpike  roads  were  empowered  Decision  upon 
to  borrow  m.oney  at  interest  upon  the  credit  of  the  tolls,  and  to  assign  if'^'otos  amotion 
them  by  way  of  mortgage  as  a  security,  such  money  to  be  repaid  out  of  for  interest, 
the  money  arising  from  the  tolls,  and  after  payment  of  the  expenses 
of  the  Act  of  Parliament,  to  be  disposed  of  as  the  said  tolls  and  duties 
were  directed  by  the  act  to  be  disposed  of.  The  plaintiff's  testator 
having  advanced  200?.  on  these  tolls,  the  turnpike  trustees  by  deed 
assigned  one-twentieth  part  of  the  tolls  to  secure  the  200Z.  and  interest ; 
and  the  plaintiff  haying  brought  an  action  of  debt  for  400Z.,  the  interest 
due,  and  averred  in  the  declaration  that  the  tolls  received  were  sufficient 
to  pay  all  the  interest  on  all  the  sums  advanced  on  the  credit  of  the 
tolls  : — Held,  on  special  demurrer  to  the  declaration,  that  the  plaintiff 
was  not  entitled  to  maintain  an  action  against  the  trustees  to  recover 
the  interest  [Pardoe  v.  Price,  11  M.  &  W.  427):  et  per  cur. — "We 
do  not  see  how  the  plaintiff  can  maintain  this  action  against  the  trustees, 
for  he  has  not  been  able  to  point  out  any  clause  in  the  act  which  makes 
it  compulsory  on  the  trustees  to  pay  the  interest.  If  the  plaintiff  could 
succeed  at  all,  it  would  be  on  the  count  for  money  had  and  received  after 
notice  to  the  trustees  to  pay  the  interest  to  him;  but  upon  that  we  give 
no  opinion." 

Turnpike  tolls  are  not  within  the  Statute  of  Limitations  (the  3  &  4  Turnpike  tons  not 
Win.  4,  c.  27) ;  and,  consequently,  more  than  6  years'  arrears  of  interest  yj^^^f  f  feV^"" 
may  be  recovered  on  a  mortgage  of  turnpike  tolls,  notwithstanding  the  wiU.  4,  c.  2r. 
42nd  section  of  that  act.     {MelUsh  v.  Brook,  3  Beav.  22.) 
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10.  Injuries  J 
mcisanceSj  <fcc* 


Divis  ion  of  i3Ub- 
ect. 


X.  Iniuxm,  Nuisan«0,  anti  fmnoganccs,  ifvmetitJS  ani 
^u«tsf)inents  for. 

Herein  of — 

1.  Bitches,  Drains,  dec,  p.  1258. 

2.  Trees  and  Hedges,  &c.,  p.  1260. 

3.  Encroachments  on  roads,  p.  1261. 

4.  Laying  Mulhish,  &c.,  p.  1262. 

5.  Gates  and  Windmills,  p.  1262. 

6.  Dogs,  p.  1263. 

7.  Cattle  Tethered  or  Straying,  p.  1263. 

8.  Biding  or  Driving  on  Footways,  p.  1265. 

9.  Improper  Driving  of  Carriages,  Carts,  &c.,  or  without  Owners' 

Names  thereon,  p.  1265. 

10.  Using  Bailivay  Carts  and  Locomotives  on  Roads,  p.  1267. 

11.  Tires  of  Wlieels,^.\'2,Ti. 

12.  SJcidpans,  p.  1273. 

13.  Destroying  TurnpiJce  Gates,  cfcc,  ji.  1274. 

14.  And  other    Injuries  and  Annoyances  not  he/ore   enumerated— as. 

Damaging  Bridges,  etc.,  Drawing  Timber,  Injuring  Road, 
Slaughtering  Cattle,  Obstructing  Passengers,  Lights,  in  Black- 
smiths' Shops,  Bonfires,  Baiting  Bidls,  Playing  Games,  Leaving 
Carts,  &c.,  Timber,  &c..  Running  Water,  &c..  Swine,  &c..  Leav- 
ing Blocks  of  Stone,  Damaging  Lamps,  Tables  of  Tolls,  Posts, 
Buildings,  Drains,  Scrapings  of  Road,  Saw-pits,  &c.,  p.  1274. 

'EoY  tlie  apprehension  of  offenders,  and  the  mode  of  inflicting  the 
penalties  and  punishments  in  general,  see  pp.  1277  to  1280. 


1.  Ditches,  Drains,  &c. 
126,  s.   113,   ditches,   drains,  or  watercourses,  of 


By  3  Geo.  4,  c,         , 
a  sufficient  depth  and  breadth,  for  the  keeping  all  turnpike  roads  dry, 
and  conveying  the  water  from  the  same,    shall  be  made,   scoured, 


4  Geo.  4,  0. 126. 
Ditches,  &c.,  to 
be  made  by  occu- 

ke"ping  the  roads  cleansed,   and"  kept  open,  and  sufficient  trunks,  tunnels,  plats,   or 
dry,  bridges  shall  be  made  and  laid  where  any  carriageways,  or  footways 

lead  out  of  the  said  turnpike  roads  into  the  lands  or  grounds  adjoining 
thereto,  by  the  occiipier  or  occupiers  of  such  lands  or  grounds ;  and 
every  person  or  persons  who  shall  occupy  any  lands  or  grounds 
adjoining  to  or  lying  near  such  turnpike  road  through  which  the  water 
hath  used  to  pass  from  the  said  turnpike  road,  shall  and  is  and  are 
hereby  required,  from  time  to  time,  as  often  as  occasion  shall  be,  to 
open,  cleanse,  and  scour  the  ditches,  watercourses,  and  drains,  for 
such  water  to  pass  without  obstruction ;  and  that  every  person  making 
default  in  any  of  the  matters  or  things  aforesaid,  after  ten  days' 
notice  (a)  to  him,  her,  or  them  given,  shall,  for  eveiy  such  offence, 
forfeit  any  sum  not  exceeding  61. 

In  Merivale  v.  Exeter  Road  Trustees,  L.  R.  3,  Q.  B.  149,  the  appellant 
was  convioted'under  s.  113  I'or  that  she,  being  the  owner  and  occupier 
of  certain  lands  next  and  adjoining  a  part  of  the  Exeter  turnpike  i-oad, 
and  having  received  due  notice  from  the  trustees  to  cleanse,  scour,  and 
keep  open  the  ditch,  drain,  and  watercourses  of  such  part  of  the  road  as 
adjoined  her  land  of  a  sufficient  width  and  depth  to  carry  off  the  water 
without  obstruction,  and  keep  the  road  dry,  had  failed  to  do  so.     The 


(a)  See  forms,  No.  97  to  102,  post. 
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court  teld  that,  under  this  section,  the  ditch,  beside  the  road  is  to  be    lo.  Injuries, 
made  and  maintained  by  thetrustees,  and  not  by  the  occupiers  of  the    nuisances,  ibc. 

adjoining  land,  and,  therefore,  the  obligation  to  make  and  keep  open  

the  drain  beside  the  road  in  the  1st  part  of  sect.  113  is  cast  upon  the  ^  '^^°'  *'  "■  ^^''' 

trustees.      The  latter  part  of  the  section  means  that,  where  a  drain 

which  runs  by  the  side  of  a  road  comes  to  a  spot  where  the  ground 

is  low,  and  there  is  an  outlet  so  that  the  water  hath  used  to   pass 

away  from  the  road,  then  the  occupier  of  the  land  through  which  the 

water  hath  used  to  pass  away  from  the  road,  shall  keep  open,  cleanse, 

and  scour  the  ditches  for  such  watercourses  to  pass  without  obstruction ; 

but  where  (as  in  this  case)  the  water  is  running  alongside  the  road 

and  does  not  pass  away  from  the  road  into  any  lands  of  the  adjoining 

occupier,  then  such  occupier  does  not  occupy  any  lands  where  water 

passes  away. 

Sect.  114.  It  shall  be  lawful  for  the  surveyor  of  every  turnpike  Watercourses  and 
road,  and  such  person  as  he  or  they  shall  appoint,  to  turn  any  water-  tum"5['°*'^  ^° 
courses,  sinks,  or  drains  running  into,  along,  or  out  of  any  turnpike 
road  or  any  part  thereof,  to  the  prejudice  of  the  same,  and  to  open, 
scour,  and  cleanse  any  watercourses  or  ditches  adjoining  to  any  turn- 
pike road,  and  make  the  same  as  deep  and  large  as  he  shall  think 
proper  and  necessary,  in  case  the  owners  or  occupiers  of  the  adjoining 
lands  shall  neglect  to  open,  scour  or  cleanse  such  watercourses  or 
ditches,  after  7  days'  notice  in  writing  given  for  that  purpose ; 
and  the  charges  thereof,  and  of  removing  any  annoyances,  to  be 
settled  by  any  one  or  more  justices  of  the  peace  of  the  county  or  place 
where  such  part  of  the  turnpike  road  shall  lie,  shall  bo  reimbursed  to 
the  said  surveyor  by  such  owners  or  occupiei-s,  and  the  same  shall  be 
recovered  in  sudh  manner  as  the  penalties  and  forfeitures  are  herein- 
after (a)  directed  to  be  recovered ;  and  if,  after  the  removal  of  any  of 
the  said  annoyances,  any  person  shall  again  offend  in  the  like  kind, 
every  such  person  shall,  for  every  such  offence,  forfeit  and  pay  any  sum 
not  exceeding  51.     (See  the  rest  of  this  section,  p.  1262.) 

Sect.  115.  In  all  cases  where  any  gutter,  drain,   sink,  sewer,  or  ^xpons^s  of  re- 
underdrain,   made  or  hereafter  to  be  made,  under  or  at  the  sides  or  £i  t™  ns™i?b'e  " 
near  any  turnpike  road,  shall  be  used  as  well  for  the  conveyance  of  defrayed  between 
the  water  from  such  turnpike  road,  as  for  conveying  water,  filth,  or  ,*™ntf  ^"'^  '°'^*''" 
other  matters  from  the  houses  or  premises,  of  the  inhabitants  of  any 
town,  hamlet,  village,  street  or  jjlace,  and  no  specific  mode  of  repair, 
or  persons  liable  to  the  expenses  ef  maintaining  the  same  shall  be 
appointed,  the  expense  of  maintaining   and  repairing  such  gutter, 
drain,  sink,  sewer,  or  under-drain,  shall  be  borne  and  defrayed  equally 
or  in  proportions  by  the  trustees  or  commissioners  of  such  turnpike 
road,  and  the  inhabitants  of  the  town,  hamlet,  village,  street,  or  place 
using  the  same ;  and  in  order  to  ascertain  the  proportion,  and  recover 
such  expenses,  the  surveyor  of  the  turnpike  road  under  or  at  the  sides 
or  near  to  which  such  gutter,  drain,  sink,  sewer,  or  underdrain,  shall 
be  situated,  shall,  as  often  as  shall  be  requisite,  repair  the  same,   and 
shall  then  make  out  an  account  of  the  costs  and  expenses  of  such 
reparation,  and  produce  the  same  to  any  2  or  more  justices  of  the 
peace  acting  for  the  county  or  place  where  such  gutter,  drain,  sink, 
sewer,  or  underdrain,  or  so  much  thereof  as  shall  be  repaired,  shall 
lie ;  and  it  shall  and  may  be  lawful  for  the  said  justices,  and  they  are  An  acoount^of  tte 
hereby  authorised  and  empowered,  to  examine  the  accounts  and  state-  t?  belaid  before  "^^ 
ments  to  be  produced  to  them,  and  to  inquire  as  to  the  persons  using  two  justices,  who 
such  gutter,  drain,  sink,  sewer,   or  underdrain,  and  to  proportion  the  the^mSunUo°be 
amount  to  be  paid  by  the  trustees  or  commissioners  of  the  turnpike  paid  by  the 
road,  and  by  the  inhabitants  and  persons  using  such  gutter,  drain,  parties. 
sink,   sewer,  or  under-drain  respectively,  and  to  fix  and  ascertain  the 

(«)  Post,  p.  1278. 
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10. 


Injuries^ 
nuisances,  tShc. 

3  Geo.  4,  c.  120. 


4  Geo.  4,  c.  95. 
Surveyors  may 
make  drains,  &c. 


3  Geo.  4,  c.  126. 
Owners  of  adjoin- 
ing lands  to  cut 
tlie  hedges  and 
branches  of  trees 
obstructing  the 
road. 


If  neglected  for 
ten  days,  surveyor 
may  complain  to  a 
justice,  who  may 
ox'der  the  same  to 
be  done  on  pain  of 
ibrfeiting  2s.  for 
every  twenty-four 
feet  in  length  of 
the  hedge  (i). 


amount  of  sucli  proportion,  as  they  the  said  justices,  shall  deern.  just 
and  reasonable,  to  be  paid  by  the  said  several  parties  respectively ; 
-  and  if  any  person  or  persons  shall  neglect  or  refuse  to  pay  the  sum 
directed  by  the  said  justices  to  be  paid  by  him,  her,  or  them,  the  same 
shall  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the 
person  or  persons  so  neglecting  or  refusing,  by  a  warrant  under  the 
hands  and  seals  of  any  2  or  more  justices  of  the  peace,  acting  for  the 
county  or  place  where  such  person  or  persons  shall  reside. 

By  4  Geo.  4,  c.  95,  s.  67,  it  shall  be  lawful  for  the  surveyor  and 
surveyors,  and  such  other  person  and  persons  as  shall  be  appointed_  by 
the  trustees  or  commissioners  of  any  turnpike  road,  from  time  to  time 
to  cut,  make,  or  maintain  drains  or  watercourses  upon  and  through 
any  lands  lying  contiguous  to  any  such  road,  and  also  to  make  ditches 
in  such  places,  and  in  such  manner  as  such  surveyor  and  surveyors,  by 
order  of  such  trustees  or  commissioners,  shall  judge  necessary ;  and 
make  sufia.cient  fences  and  barriers,  and  other  erections,  on  any  part  or 
parts  of  the  said  road,  in  order  to  prevent  any  rivulet  or  current  of 
water  from  flooding  the  same,  as  such  surveyor  or  surveyors  shall 
judge  necessary;  making  such  satisfaction  to  the  owners  or  occupiers 
of  such  lands  so  to  be  used,  cut  through,  or  built  upon,  for  the 
damages  which  they  or  any  of  them  may  sustain  thereby,  as  such 
trustees  or  commissioners  shall  judge  reasonable ;  and  in  case  of  any 
difference  between  such  owners  or  occupiers  and  such  trustees  or  com- 
missioners touching  such  damages,  the  same  shall  be  finally  settled 
by  any  2  or  more  justices  of  the  peace  for  the  county,  city,  or  place 
in  which  such  road  shall  lie  or  be  situate  (a). 

See  further  as  to  the  drains,  &c.,  in  highways,  ante,  p.  1047 

2.  Teees  and  Hedges,  &c. 

By  3  Geo.  4,  c.  126,  s.  116,  the  owners  or  occupiers  of  the  land  next 
adjoining  to  every  turnpike  road  shall  cut,  prune,  and  trim  their 
hedges  to  the  height  of  6  feet  from  the  surface  of  the  ground,  and 
also  cut  down,  prune,  or  lop  the  branches  of  trees,  bushes,  and 
shrubs,  growing  in  or  near  such  hedges,  or  other  fences  adjacent 
thereto  (such  fences,  trees,  bushes  or  shrubs,  not  being  in  any  garden, 
orchard,  plantation,  walk,  or  avenue  to  a  house,  nor  any  tree,  bush, 
or  shrub,  being  an  ornament  or  shelter  to  a  house,  unless  the  same 
shall  hang  over  the  road,  or  any  part  thereof,  in  such  a  manner  as  to 
impede  or  annoy  any  carriage  or  person  travelling  thereon),  in  such 
manner  that  the  turnpike  road  shall  not  be  prejudiced  by  the  shade 
thereof,  and  that  the  sun  and  wind  may  not  be  excluded  from  such 
turnpike  road  to  the  damage  thereof;  and  that  if  such  owner  or 
occupier  shall  not,  within  10  days'  after  notice  given  by  the  surveyor  for 
that  purpose,  cut,  prune,  and  trim  such  hedges,  or  cut  down,  prune, 
or  trim  such  branches  of  trees,  bushes,  and  shrubs  in  manner  afore- 
said, it  shall  and  may  be  lawful  for  the  said  surveyor,  and  he  is  hereby 
required  to  make  complaint  thereof,  to  some  justice  of  the  limit  where 
such  turnpike  road  shall  lie,  who  shall  summon  the  occupier  of  such 
lands  before  him,  to  answer  the  said  complaint ;  and  if  it  shall  appear 
to  such  justice  that  such  occupier  has  not  complied  with  the  requisites 
of  this  act  in  that  behalf,  it  shall  and  may  be  lawful  for  such  justice, 
upon  hearing  the  surveyor  and  occupier  of  such  land,  or  his  agent  (or 
in  default  of  his  or  her  appearance,  upon  having  due  proof  of  the 
service  of  such  simimons),  and  considering  the  circumstances  of  the 
case,  to  order  such  hedges  to  be  cut,  trimmed,  and  primed,  and  such 
branches  of  trees,  bushes,  and  shrubs  to  be  cut  down,  or  pruned,  or 
trimmed  in  such  manner  as  may  best  answer  the  purposes  aforesaid; 


(a)  As  to  the  liability  of  trustees 
for  an  injury  arising  from  the  cutting 


of  drains,  &c.  see  ante,  p.  Il79. 
(i)  See  forms.  No.  101,  &c.,  post. 
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and  if  the  occupier  of  such,  lands  shall  not  obey  such  order  within  10    lo.  hijuries, 
days  after  it  shall  have  been  made,   and  he  or  she  shall  have  had  due    nuisances,  <Ssc. 


notice  thereof,  he  or  she  shall  forfeit  the  sum  of  2s.  for  every  24  feet 

in  length  of   such  hedge  which  shall  be  so  neglected  to   be  out,  ^  ^'^°-  *'  °-  ^^^• 

trimmed,   and  pruned,   and  the  sum  of  2d.  for  every  tree,  bush  or 

shrub  which  shall  be  so  directed  to  be  cut  down,  pruned,  or  trimmed ; 

and  the  surveyor,  in  case  of  such  default  made  by  the  occupier,  shall.  Hedges,  Sic,  may 

and  he  is  hereby  required  to  cut,  prune,  and  trim  such  hedges,  and  to  bo  trimmed  at  the 

cut  down,  prune,  or  trim  such  branches  of  trees,  bushes  and  shrubs,  fauiterf 

in  the  manner  directed  by  such  order,  and  such  occupier  shall  be 

charged  with  and  pay,  over  and  above  the  said  penalties  the  charges 

and  expenses  of  doing  the  same,  or,  in  default  thereof,  such  charges 

and  expenses  shall  be  levied,  together  with  the  said  forfeitures,  upon 

his  or  her  goods  and  chattels,  by  warrant  from  a  justice  of  the  peace, 

in  such  manner  as  is  authorised  for  forfeitiu-es,  incurred  by  virtue  of 

this  act.     [As  to  levying  forfeitures,  see  p.  1278.] 

Sect.  117.  No  person  or  persons  shall  be  compelled,  nor  anysur-  Time  of  cutting 
veyor  permitted,  by  virtue  of  this  act,  to  cut  or  prune  any  hedge  at  hedges  and  trees, 
any  other  time  than  between  the  last  day  of  September  and  the  last 
day  of  March. 

The  road  is  only  the  surface  over  which  the  public  has  a  right  to 
pass,  and  not  the  hedges  and  fences  on  each  side,  which  the  owners  of 
the  land  are  bound  to  repair,  although  the  trustees  of  a  turnpike  road 
made  such  fences,  and  for  several  years  repaired  them.  {B.  v.  Com- 
Tidssioners  of  Llandilo,  2  T.  R.  232 ;  ante,  n.  (6)  p.  1193.) 

As  to  cutting  trees  and  hedges,  and  other  laws  relating  thereto,  as 
regards  highways  in  general,  see  p.  1045. 

3.  Encroachments  on  Eoabs. 

By  3  Geo.  4,  c.  126,  s.  118,  if  any  person  shall  make  or  cause  to  be  persons  making 
made  any  dwelling-house  or  other  building,  or  any  hedge  or  other  enoroaoiiments  on 
fence  on  or  at  the  sides  of  any  turnpike  road,  in  such  manner  as  to  treadth'o'r'nar-"" 
reduce  the  breadth  or  confine  the  limits  thereof,  or  shall  fill  up  or  rowing  limits 
obstruct  any  ditch  at  the  side  thereof;  or  shall  make  or  cause  to  be  thereof; 
made  any  dweUing-house  or  other  building,  or  any  hedge  or  other 
fence  on  any  common  or  waste  land  on  the  side  or  sides  of  any 
turnpike  road,  within  the  distance  of  30  feet,  if  within  3  miles  of  any 
market  town,   or  if  beyond  that  distance,  within  25  feet  from  the 
middle  or  centre  thereof  (a) ;  or  shall  make  any  drain,  gutter,  sink,  or  or  making  drains 
watercourse  across,  or  otherwise  break  up  or  injure  the  surface  of  any  ^fse^fi,"uring^'" 
turnpike  road,  or  of  any  part  thereof ;  or  shall  plough,  harrow,  or  roads ; 
break  up  the  soil  of  any  land  or  ground,  or  in  ploughing  or  harrowing  or  turning  the 
the  adjacent  lands,  shall  turn  his  or  their  plough  or  harrow  in  or  upon  ^].o"f,^™jt^^,  a 
any  land  or  ground  within  the  distances  aforesaid  from  the  middle  or  certain  distance 
centre  of  any  turnpike  road  made  or  to  be  made,  or  make  any  other  of  the  road ;  shall 
encroachment  on  any  turnpike  road  within  the  distances  aforesaid  from  '°™''  "'•''• 
the  middle  or  centre  thereof;  every  person  so  offending  shall  forfeit, 
for  every  such  offence,  40s.  to  such  person  as  shall  make  information 
of  the  same ;   and  it  shall  be  lawful  for  the  trustees  or  commissioners,  te"5emov«L"*^  *° 
who  have  the  care  of  any  such  road,  to  cause  such  dwelling-house 
or  other  building,  hedge,  ditch,   or  fence,  drain,  sink,  watercourse, 
gutter,  or  other  encroachment  to  be  taken  down   or  filled  up,  or, 
where  any  ditch  shall  be  filled  up  or  obstructed,  to  be  opened  and 
cleansed  at  the  expense  of  the  person  or  persons  to  whom  the  same 
shall  belong;  and  it  shall  and  maybe  lawful  for  any  one  or  more 
justice  or  justices  of  the  peace  of  the  county  where  such  offence 


(a)  As  to  what  is  the  centre,  see  tion  of  statutes  prohibiting  bnildings 
sect.  12i,  p.  1157;  and  R.  v.  Gregory,  within  a  certain  distance  of  the  road. 
5  B.  <t'  Ad.  565,  as  to  the  interpreta- 
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3  Geo.  4,  u.  ]26. 


Soil  and  slips, 
who  owner  of. 


Lajong  iiTbbisb, 


removal  of 


expenses  of. 


Penalty  for  a  se- 
cond offence,  bl. 


Gates  to  open 
inwards. 


Gates  opening 
outwards  to  be 
removed. 


shall  be  committed,  upon  proof  thereof  to  him  or  them  made  upon 
oath,  to  levy,  as  well  the  expenses  of  taking  down  or  filling  up 
-  or  cleansing  such  dwelKng-house  or  other  buUding,  hedges,  ditches, 
drains,  or  other  encroachments  as  aforesaid,  as  the  several  and  respec- 
tive penalties  hereby  imposed,  by  distress  and  sale  of  the  offender  s 
goods  and  chattels,  rendering  the  overplus  (if  any)  to  the  owner  on 
demand. 

Unless  expressly  declared  otherwise,  the  soil  of  the  road  belongs 
to  the  original  proprietor  of  the  land.  '{Davison  v.  Oill,  1  East,  69.) 
The  landowners  on  each  side  are  in  general  presumed  to  be  the 
owners  of  narrow  shps  on  each  side.  {Stevens  v.  Whistles,  11  East, 
51;  Lofft,  358;  Orose  v.  West,  7  Taunt.  39;  Com.  Dig.  Chemin.) 
See  p.  1258. 

4.  Laying  Rubbish,  &c. 

By  3  Geo.  4,  c.  126,  s.  114,  it  shall  be  lawful  for  the  sui-veyor  of 
every  turnpike  road,  and  such  person  as  he  or  they  shall  appoint,  to 
remove  and  pi'event  all  annoyances  on  every  part  of  every  turnpike 
road,  by  filth,  dung,  ashes,  rubbish,  or  any  other  matter  or  thing 
whatsoever,  being  laid  or  thrown  upon  any  turnpike  road,  or  upon 
any  open  common  or  waste  land  within  80  feet  of  the  centre  thereof, 
and  to  dispose  of  the  same  for  the  benefit  of  such  road,  in  case  the 
owner  shall  neglect  to  remove  the  same  within  12  hours  after  notice  in 
writing,  signed  by  any  2  trustees,  or  the  surveyor  of  such  road,  given 
to  suchowner  for  that  purpose,  or  in  case  the  owner  is  not  known, 
then  after  a  like  notice  affixed  for  3  days  on  the  nearest  turnpike  gate ; 
and  to  turn  any  watercourses,  sinks,  or  drains  running  into,  along,  or 
out  of  any  turnpike  road,  or  any  part  thereof,  to  the  prejudice  of  the 
fiame,  and  to  open,  scour,  and  cleanse  any  watercourses  or  ditches  ad- 
joining to  any  turnpike  road,  and  make  the  same  as  deep  and  large  as 
he  shall  think  proper  and  necessary,  in  case  the  owners  or  occupiers 
of  the  adjoining  lands  shall  neglect  to  open,  scour,  or  cleanse  such 
watercourses  or  ditches  after  7  days'  notice  in  writing  given  for  that 
purpose  (a) ;  and  the  charges  thereof,  and  of  removing  any  annoy- 
ances, to  be  settled  by  any  one  or  more  justices  of  the  peace  of  the 
county  or  place  where  such  part  of  the  turnpike  road  shall  lie,  shall  be 
reimbursed  to  the  said  surveyor  by  such  owners  or  occupiers,  and  the 
same  shall  be  recovered  in  such  manner  as  the  penalties  and  forfei- 
tures are  hereinafter  directed  to  be  recovered;  and  if,  after  the 
removal  of  any  of  the  said  annoyances,  any  person  shall  again  offend 
in  the  like  kind,  every  such  person  shall,  for  every  such  oflTenoe,  forfeit 
and  pay  any  sum  not  exceeding  51. 

And  see  the  general  provision,  s.  121,  post,  p.  1274. 

5.  Gates  Aim  Windmills. 

By  3  Geo.  4,  c.  12G,  s.  125,  no  door  or  gate  of  any  building,  park, 
paddock,  field,  or  inclosure  whatsoever,  shall  be  made  to  open  into  or 
towards  any  part  of  any  turnpike  road,  or  of  any  footpath  belonging 
thereto,  or  be  suffered  to  continue  so  to  open,  except  the  hanging  post 
thereof  shall  be  fixed  or  placed  so  far  from  the  centre  of  any  part  of 
such  turnpike  road,  as  that  no  part  of  such  door  or  gate  shall,  when 
open,  project  over  any  part  of  such  turnpike  road,  or  any  footpaths 
belonging  thereto ;  and  the  occupier  or  occupiers  of  any  building, 
park,  paddock,  field,  or  inclosure  having  any  door  or  gate  opening 
outwards,  contrary  to  the  meaning  of  this  act,  shall  within  14  days 
after  notice  to  him,  her,  or  them  given,  either  personally  or  in  writing, 
from  the  surveyor  of  any  turnpike  road,  cause  such  door  or  gate  to  be 
hung,  so  that  no  part  of  the  same,  when  open,  shall  project  over  any 


(a)  See  this  part  of  the  provision  noticed,  ante,  p.  1259. 
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part  of  such  tiu-npike  road,  or  any  footpath  belonging  thereto ;  and     10.  Injuries, 
in  default  thereof,  the  surveyor  of  the  said  turnpiie  road  is  hereby    nuisances,  tbc. 


authorised  to  cause  the  door  or  gate  to  be  hung  according  to  the  in- 
tention of  this  act ;  and  the  person  or  persons  guilty  of  such  neglect  or  ^J^^°-  *•  "■  ^'^^• 
default  shall,  upon  complaint  made  to  any  justice  or  justices  of  the  e^^Me'of'ire-   " 
peace  acting  in  and  for  the  county  or.  place  where  such  neglect  shall  moval,  and  forfeit 
appear,  and  upon  conviction  upon  the  oath  of  one  credible  witness,  "°'  «'^<='^s<i'°g  *"'• 
pay  to  such  surveyor  such  sum  as  the  said  justice  or  justices  shall 
direct,  to  defray  the  expense  of  making  the  alteration  and  hanging 
such  door  or  gate,  and  shall  also  forfeit  and  pay  a  further  sum,  not 
exceeding  40s.,  for  his,  her,  or  their  neglect  therein,  to  be  fixed  by  and 
at  the  discretion  of  the  justice  or  justices  before  whom  such  conviction 
shall  be  made. 

Gates  in  a  highway  are  a  nuisance  at  common  law  though  not 
locked,  but  if  it  has  continued  time  out  of  mind,  it  will  be  assumed  that 
it  was  set  up  at  first  by  consent  on  a  composition  with  the  landowner 
on  the  setting  out  of  the  road.  (1  IlawJc.  P.  0.  c.  79,  s.  9.)  See  also 
2  &  3  Vict.  c.  45,  also  5  &  6  Vict.  c.  55,  s.  9,  and  8  &  9  Vict.  c.  20,  s. 
47,  as  to  gates  at  level  crossings  of  railways. 

See  as  to  the  proprietors  of  railways  being  obliged  to  erect  gates 
where  railways  cross  turnpike  roads,  highways,  &c,,  ante,  p.  1050. 

And  see  the  5  &  6  Will.  4,  c.  50,  s.  81,  p.  1051,  as  to  the  width  of 
gates  across  public  cartways  and  horseways. 

Sect.  127.  No  person  shall  hereafter  erect,  or  cause  any  windmill  to  No  windmill  to  b 
be  erected  within  the  distance  of  200  yards  from  any  part  of  any  turn-  two  hundred" 
pike  road,  under  the  penalty  of  51.  for  each  and  every  day  such  wind-  yards  of  road. 
miU  shall  continue  :  Provided  always,  that  nothing  herein  contained 
shall  be  consti'ued  to  render  legal  the  re-erection  or  continuance  of  any 
windmill  in  any  case  where,  by  the  common  law,  such  windmOl  shall 
be  a  public  or  private  nuisance  (a). 

6.  Dogs. 

By  4  Geo.  4,  c.  95,  s.  76,  if  any  person  or  persons,  having  the  care  4  Geo.  4,  c.  95. 
of  any  waggon,  wain,  cart,  or  other  such  carriage  conveying  goods  for  f''"7'^,''f'  "^Pf^t? 
hire  or  reward,  or  for  sale,  on  any  turnpike  road,  shall  not  chain  or  carriage?^    °    ^ 
fasten  any  dog  that  may  be  attending  him  or  them  on  such  road  to 
such  waggon,  wain,  cart,  or  carriage,  every  iDerson  so  offending  shall 
forfeit  and  pay  any  sum  not  exceeding  20s. 

7.  Cattle  tbtheked  or  stbaying  may  be  impounded,  &c. 
By  4  Geo.  4,  c.  95,  s.  75,  if  any  horse,  ass,  sheep,  swine,  or  other  Cattle  tetliered  or 
beast  or  cattle  of  any  kind,  shall  at  any  time  be  found  tethered,  or  !v™'?;„^j'''Y'u^  °° 

-.  i-i'ii  J  •^  T  J  tne  roads  to  be 

wandermg,  straying,  or  lying  about  an5'  turnpike  road,  or  on  any  part  impounded, 
thereof  (except  on  such  parts  of  any  road  as  lead  or  pass  through  or 
over  any  common  or  waste  or  uninolosed  ground),  it  shall  and  maybe 
lawful  for  any  surveyor  of  the  road  where  the  same  shall  be  found,  or 
any  other  person  or  persons  whomsoever,  to  seize  and  impound  every  . 
such  horse,  ass,  sheep,  swine,  or  other  beast  or  cattle,  in  the  common 
pound  (if  any)  of  the  parish,  township,  tithing,  or  place  where  the 
same  shall  be  found,  or  in  such  other  place  as  the  trustees  or  commis- 
sioners of  the  road  where  the  same  shall  be  found  shall  have  provided 
or  shall  provide  for  that  purpose,  and  the  said  horse,  ass,  sheep,  swine, 
or  other  beast  or  cattle,  there  to  detain,  until  the  owner  or  owners  ""unf and'tx- °' 
thereof  shall,  for  every  and  each  horse,   ass,  sheep,  swine,  or  other  penses. 
beast  or  cattle  so  impounded,  pay  the  sum  of  2s.,  together  with  the 
reasonable  charges  and  expenses  of  impounding  and  keeping  the  same, 
to  the  treasurer,  clerk,  or  surveyor  of  the  road  on  which  the  beast  so 
impounded  shall  have  been  found ;  the  said  sum  of  2s.  for  each  beast, 
*- 

{a}  See  5  &  6  Will.  4,  c.  50,  s.  70,  ante,  p.  1050. 
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10.  Injuries,    to  be  appKed  to  the  use  of,  and  in  aid  of  the  tolls  of  such  road ;  and  in 
nuisances,  d:e.    case  the  said  penalty,  charges,  and  expenses  shall  not  be  paid  within 

7~; -_ 5  days  after  such  impounding  (notice  being  thereof  first  given  to  the 

"  '  "■  ^"^  owner,  if  known  at  the  time,  or  if  not  known,  by  aflBxing  written 
notices  at  the  two  next  toll  gates  on  the  road  nearest  to  the  place 
where  the  same  shall  be  impounded),  it  shall  and  may  be  lawful  for 
any  one  or  more  justice  or  justices  of  the  peace  of  the  county  or  place, 
where  the  offence  shall  have  been  committed,  to  order  every  such 
horse,  ass,  sheep,  swine,  or  other  beast  or  cattle  to  be  sold,  except 
where  it  shall  be  made  to  appear  to  such  justice  or  justices,  that  the 
horse,  ass,  sheep,  swine,  or  other  beast  impounded,  escaped  from  any 
inclosure  by  any  gate  or  fence  being  wilfully  or  negligently  left  open 
or  destroyed  by  any  person  not  being  owner  or  occupier,  of  such 
inclosure,  or  employed  by  such  owner  or  occupier,  in  which  case 
such  justice  or  justices  may  remit  the  said  penalty ;  and  the  money 
arising  from  such  sale,  after  deducting  the  said  penalty  and  charges 
and  expenses  of  impounding,  keeping,  and  selling  every  such  horse, 
ass,  sheep,  swine,  or  other  beast,  or  cattle,  shall  be  paid  to  the  person 
whose  property  the  same  so  sold  shall  appear  to  have  been;  and  incase 
the  owner  thereof  shall  not  be  known,  and  no  application  shall  be  made 
for  the  money  arising  from  such  sale  within  21  days  after  such  sale 
shall  have  taken  place,  the  said  money  shall  be  applied,  after  deduct- 
ing the  said  charges  and  expenses,  in  the  same  manner  as  the  said 
Limiting  the  ex-  penalty  of  2s.  is  hereinbefore  directed  to  be  applied :  Provided  always, 
lent  of  penalty,  ^j^j^^  jjq  owner  of  any  horses,  asses,  sheep,  swine,  or  other  beasts  or 
cattle  impounded  as  aforesaid,  shall  in  any  case  pay  more  than  the 
sum  of  51.  over  and  above  the  charges  and  expenses  of  impounding  and 
keeping  the  same,  for  any  number  of  horses,  asses,  sheep,  swine,  or 
Right  of  pasturage  other  beasts  or  cattle  impounded  at  one  time  :  And  provided  always, 
not  taken  away,  that  nothing  in  this  clause  shall  be  deemed,  taken,  or  construed  to 
extend  to  take  away  any  right  of  pasturage  which  may  exist  on  the 
sides  of  any  turnpike  roads. 

It  is  a  question  for  the  magistrates  to  decide  whether  animals  are 
wandering,  straying,  or  lying  about  the  road,  and  if  upon  the  evidence 
before  them,  they  think  that  animals  found  in  a  road  are  under  the 
control  of  a  keeper  who  has  charge  of  them,  they  ought  not  to  convict 
under  this  section.     (Morris  v.  Jeffries,  1  Z.  B.  261.)    In  Sherburn  v. 
Wells,  32  L.  J.  M.  0.  179,  decided  under  the  Metropolitan  Police  Act, 
2  &  3  Vict.  c.  47,  s.  54,  which  makes  it  an  oifence  to  turn  cattle  loose 
on  a  thoroughfare,  it  was  held  that  this  section  did  not  apply  to  the 
case  of  cattle  turned  out  with  a  boy  to  look  after  them. 
See  the  General  Highway  Act,  s.  74,  ante,  p.  1063. 
See,  as  to  parties  impounding  cattle  being  obliged  to  find  suffi- 
cient food  for  them,  5  &  6  Will.  4,  o.  59,  sects.  4,  5,  6.     And  see 
"Distress." 
3  Geo.  4,  i:.  12S.  By  stat.  3  Geo.  4,  c.  126,  s.  123,  in  case  any  person  or  persons  shaU 

Punishuig  persons  release,  or  attempt  to  release,  any  cow,  horse,  ass,  swine,  or  other  live 
tooa^  '^"""'^  ^^°°^  °'^  '^^^^^^  which  shall  be  seized  for  the  purpose  of  being  impounded 
under  the  authority  of  this  act,  from  the  pound  or  place  where  the 
same  shall  be  so  impounded,  or  shall  pull  down,  damage,  or  destroy 
the  same  pound  or  place,  or  any  part  thereof,  or  any  lock  or  bolt  be- 
longing thereto,  or  with  which  the  same  shaU  be  fastened,  or  shall 
rescue  or  release,  or  attempt  to  rescue  or  release,  any  distress  or  levy 
which  shall  be  made  under  the  authority  of  this  act,  until  or  before 
such  cow,  horse,  ass,  swine,  or  other  live  stock  or  cattle  seized  or  so 
impounded,  or  such  distress  or  levy  so  made,  shall  be  discharged  by  due 
course  of  law,  every  person  so  oflFending  shall,  upon  conviction  there- 
of before  any  one  of  his  Majesty's  justices  of  the  peace  for  the  county 
(»  place  where  the  offence  shall  have  been  committed,  either  upon 
confession  of  the  party  or  parties  ofi'ending,  or  upon  the  oath  of  one 
credible  witness,  and  which  oath  the  said  justice  is  hereby  authorised 
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and  empowered  to  administer,  be  committed  by  such,  justice,  by  10.  Injwries, 
warrant  under  tis  hand  and  seal,  to  the  common  gaol  or  house  of  nuisances,  ike. 
correction  of  such  of  the  said  counties  wherein  the  said  offence  shall ; 


have  been  committed,  there  to  remain  without  bail  or  mainprize  for         '  '"' 
any  time  not  exceeding  3  calendar  months. 

See  the  5  &  6  Will.  4,  c.  50,  s.  75,  as  to  pound  breach,  p.  1063 ; 
and  as  to  pound  breach  and  rescue  at  common  law,  see  "  Rescue." 

8.  ElDING  OE  DbIVING,  &C.,  ON  FOOTWAYS. 

By  7  &  8  Geo.  4,  c.  24,  s.  16,  if  any  person  shall  injure,  damage,  7  &  8  Geo.  i,  o.  24. 
incumber,  ride  upon,  drive  upon,  or  otherwise  use  any  public  foot-  Riding  or  driving, 
path  or  causeway  by  the  side  of  and  adjacent  to  any  turnpike  road,  to      '  ""  ""t'^^ys- 
the  prejudice,  annoyance,  interruption,  or  personal  danger  of  any 
person  travelling  thereon,  every  person  so  offending  shall  be  liable  to 
the  same  penalties  in  respect  of  such  offences  as  by  the  acts  herein- 
before recited  [3  Greo.  4,  c.  126 ;  4  Geo.  4,  c.  95]  are  imposed  in  respect 
of  such  offences,  whether    such   footpath   or    causeway  be    made, 
maintained,   and  repaired  by  the    trustees  of    the    turnpike    road 
thereunto   adjoining,   or  by  the  inhabitants  of  the   parish  wherein 
such  footpath  or   causeway  is    situated,   or  by  any  other  person 
whatever. 

See  the  more  confined  provision  in  the  3  Geo.  4,  o.  126,  s.  121, 
relating  to  this,  p.  1274. 

9.  Impeopee  Deiving,  &c.,  op  Oaeeiages,  Caets,  &c.,  and 
WITHOUT  Names  or  Owners,  &c.,  thereon. 

By  3  Geo.  4,  c.  126,  s.  130,  it  shaU  and  may  be  lawful  for  any  one  ^  Geo.  4,  o.  126. 
person  to  act  as  the  driver  of  2  carts  on  any  turnpike  road,  and  for  take chargeof  two 
such  carts  to  pass  and  travel  on  any  turnpike  road,  being  only  under  cartu  provided 
the  care  and  superintendence  of  such  single  person :  Provided  always,  *^j^^'^®  n'^^horse 
that  such  carts,  when  under  the  care  of  only  one  person,  shall  not  be  each.  ^  ™° 
drawn  by  more  than  one  horse  each,  and  the  horse  of  the  hinder  cart 
'  shall  be  attached  by  a  rein  or  reins  to  the  back  of  the  cart  which  shall 
be  foremost ;  and  in  case  the  said  horse  shall  not  be  so  attached,  the 
driver  of  the  said  carts  shall  forfeit  the  sum  of  20s.,  to  be  recovered  as 
other  penalties  are  by  this  act  to  be  recovered  :  Provided  also,  that  this  Not  to  extend  to 
enactment  shall  not  extend,  or  be  construed  to  extend,  to  carts  tra-  "^^^  witMn  ten 
veiling  on  any  turnpike  road  within  10  miles  from  the  cities  of  London 
or  Westminster. 

Sect.   131,  reciting  that  numbers  of  carts  and  waggons,  and  fre-  children  not  to 
quently  more  than  one,  are  intrusted  to  the  care  of  children,  who  are  drive  earts,  &c., 
unable  to  guide  the  horses  drawing  the  same,  enacts,  that  no  cart  or  ™  ^""^  ^  "     ■"■ 
waggon  travelling  on  any  turnpike  road  shall  be  driven  by  any  person 
or  persons  who  shall  not  be  of  the  full  age  of  13  years,  under  a 
penalty  not  exceeding  10s.,  to  be  paid  by  the  owner  of  such  cart  or 
waggon. 

Sect.  132  enacts,  that  if  the  driver  of  any  waggon  or  cart  of  any  Drivers  of  wag- 
kind  shall  ride  upon  any  such  carriages  in  any  turnpike  road,  not  gonaor  carts  not 
having  some  other  person  on  foot  or  on  horseback  to  guide  the  same  unless soiMother 
(such  light  carts  as  are  usually  driven  with  reins,  and  are  then  con-  person  on  foot 
ducted  by  some  person  holding  the  reins  of  the  horse  or  horses,  not  ^'"^^  "^"^  ^^^°- 
being  more  than  two,  drawing  the  same,  excepted),  or  if  the  driver  of  Drivers  of  any 
any  carriage  whatsoever  on  any  part  of  any  turnpike  road,  shall,  by  j^rt  or  damage  to 
negligence  or  wilful  misbehaviour,  cause  any  hurt  or  dam.age  to  any  others ;  or  quit- 
person  or  carriage  passing  or  being  upon  such  road,  or  shall  quit  the  *™s  the  road ; 
road  and  go  on  the  other  side  the  hedge  or  fence  inclosing  the  same, 
or  wilfully  be  at  such  distance  from,  such  carriage,  or  in  such  a  situa- 
tion whilst  it  shall  be  passing  upon  such  turnpike  road  that  he  cannot 
have  the  direction  and  government  of  the  horses  or  cattle  drawing  the 
same ;  or  if  any  person  shall  drive,  or  act  as  the  driver  of  any  such  or  driving  carriage 
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10.  Injuries, 
nuisances,  <Ssc. 

S  Geo.  4,  c.  126. 
witliout  owner's 
name ; 

or  not  keeping  tlie 
left  or  near  side ; 
or  iaterrupting 
free  passage ; 


the  driver,  i£  not 

the  owner,  to  f or- 

feit40«.; 

if  he  be  the  owner, 


Penalty  on  driver 
not  discovering 
his  name. 


4  Geo.  4,  u.  Q$. 
If  driver  offend 
against  the  provi- 
sions of  any  act, 
and  abscond,  the 
master  to  pay  the 
penalty  (o). 


coach,  post-chaise,  or  other  carriage  let  for  hire,  or  waggon,  warn,  or 
cart,  not  having  the  owner's  name  as  hereby  reqtiired,  painted  there- 
on, or  shall  refuse  to  discover  the  true  Christian  and  surname  of  the 
owner  or  principal  owners  of  such  respective  carriage;  or  if  the 
driver  of  any  waggon,  cart,  coach,  or  other  carriage  whatsoever,  meet- 
ing any  other  carriage,  shall  not  keep  his  or  her  carriage  on  the  left  or 
near  side  of  the  road,  or  if  any  person  shall,  in  any  manner,  wiLfuUy 
prevent  any  other  person  or  persons  from  passing  Mm  or  her,  or  any 
carriage  under  his  or  her  care  upon  such  road,  or  by  negligence  or 
misbehaviour  prevent,  hinder,  or  interrupt  the  free  passage  of  any 
carriage,  or  of  his  Majesty's  subjects,  on  any  turnpike  road,  every 
such  driver  so  offending  in  any  of  the  cases  aforesaid,  and  being  con- 
victed of  any  such  offence,  either  by  his  own  confession,  the  view  of  a 
justice  of  the  peace,  or  by  the  oath  of  one  or  more  credible  witness  or 
witnesses,  before  any  justice  of  the  peace  of  the  limit  where  such 
offence  shall  be  committed,  or  where  such  offender  shaU  be  appre- 
hended, shall,  for  every  such  offence,  forfeit  any  sum  not  exceeding 
40s.,  in  case  such  driver  shall  not  be  the  owner  of  such  carriage ;  and 
in  case  the  offender  be  the  owner  of  such  carriage,  then  any  sum  not 
exceeding  bl.  ;  and  in  either  of  the  said  cases  shall,  in  default  of  pay- 
ment, be  committed  to  the  house  of  correction  for  any  time  not  exceed- 
ing one  month,  xinless  such  forfeiture  shall  be  sooner  paid;  and  every 
such  driver  offending  in  either  of  the  said  cases,  shall  and  may,  by  the 
authority  of  this  act,  with  or  without  any  warrant,  be  apprehended  by 
any  person  or  persons  who  shall  see  such  offence  committed,  and 
shall  be  conveyed  before  some  justice  of  the  peace,  to  be  dealt  with 
according  to  law ;  and  if  any  such  driver,  in  any  of  the  cases  afore- 
said, shall  refuse  to  discover  his  name,  it  shall  and  may  be  lawful  for 
the  justice  of  the  peace  before  whom  it  shall  be  taken,  or  to  whom  any 
such  complaint  shall  be  made,  to  commit  him  to  the  house  of  correc- 
tion for  any  time  not  exceeding  3  months,  or  to  proceed  against  him 
for  the  penalty  aforesaid ,  by  a  description  of  his  person  and  the  offence 
only,  without  adding  any  name  or  designation,  but  expressing  in  the 
proceedings  that  he  refused  to  discover  his  name. 

By  4  Geo.  4,  c.  95,  s.  73,  in  case  the  driver  of  any  waggon,  cart,  or 
of  any  coach  or  other  carriage,  shall  offend  against  any  of  the  provi- 
sions of  any  act  for  making  or  maintaining  any  turnpike  road,  or  the 
said  recited  act  [3  Geo.  4,  c.  126],  or  this  act,  whereby  any  penalty 


(a)  The  now  repealed  highway  act 
(13  Geo.  3,  c.  78,  s.  60)  imposed  a 
penalty  on  the  driver  of  a  cart,  &o., 
for  riding  thereon,  imder  the  circum- 
stances therein  mentioned  (teing  the 
same  as  3  Geo.  4,  c.  126,  s.  132, 
supra),  aid  authorised  a  justice,  on 
his  own  view,  or  upon  the  oath  of 
one  witness,  to  convict  the  offender. 
And  in  case  such  offender  refused 
to  discover  his  name,  or  'the  name 
of  the  owner  of  the  cart,  &c.,  he 
was  subjected  to  the  like  penalty, 
and  might,  without  warrant,  be  ap- 
prehended forthwith  by  the  person 
seeing  the  offence  committed.  "Where 
the  driver  of  a  waggon  committed  an 
offence  within  this  act  in  the  view  of 
a  justice,  and  having  placed  himself 
before  the  board  on  which  the  mas- 
ter's name  was  painted,  so  as  to  pre- 
vent the  disooveiy  of  the  owner,  and 


the  justice,  in  order  to  ascertain  the 
name,  stopped  the  horses,  and  laid 
hands  on  the  driver,  and  removed 
him  from  his  position  before  the 
boai'd,  and  thereby  informed  himself 
of  the  ownership  :  it  was  held  by  the 
Court  of  King's  Bench,  on  demurrer, 
that  this  was  a  trespass,  and  gave  the 
driver  a  right  of  action.  "In  this 
case, "  it  was  observed  by  the  court, 
in  delivering  judgment,  "two  offences 
were  completed,  the  riding  upon  the 
waggon,  and  the  refusing  to  commu- 
nicate the  owner's  name;  for  either 
of  these  the  defendant  (the  magis- 
trate) might  have  convicted  the  plain- 
tiff (the  driver)  on  his  own  view  as  a 
magistrate,  or  have  apprehended  him 
as  a  private  individual,  for  the  piir- 
pose  of  being  dealt  with  according  to 
law.  He  does  neither  :  but  lays  hands 
on  the  plaintiff,   and  removes  him 
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shall  be  inotirred,  and  shall  refuse  to  give  his  name,  or  shall  abscond  lo.  Injuries, 
or  absent  himself  so  as  not  to  be  found,  then  it  shall  and  may  be  nuisances,  &c. 
lawful  for  any  justice  of  the  peace  before  whom  complaint  shall  be  ■ 


made,  and  he  is  hereby  required  to  issue  a  summons,  requiring  the  *  *'™'  *•  "■  ®^' 
owner  of  such  waggon,  cart,  or  other  carriage  to  appear  before  him  to 
answer  the  matter  of  such  complaint ;  and  if  such  owner  shall  refuse 
or  neglect  to  appear,  or  appearing  shall  not  then,  or  within  10 
days  thereafter,  produce  the  driver  so  offending,  or  disclose  his 
name  and  place  of  abode,  then  the  said  justice,  or  any  other  justice 
of  the  peace,  on  an  examination  of  the  circumstances,  and  ascer- 
taining, by  the  examination  of  witnesses  on  oath,  that  such  offence 
has  been  committed  by  any  such  driver  of  any  waggon,  cart,  or  other 
carriage,  shall  order  and  adjudge  that  the  penalty  incurred  by  such 
driver  shall  be  paid  by  the  owner  of  such  waggon,  cart,  or  other 
carriage ;  which  penalty  shall  be  recovered  and  applied  in  manner 
directed  by  the  said  recited  act  [3  Geo,  4,  c.  126], 

Sect.  15,  for  the  better  discovery   of  offenders,  enacts,  that  the  jor  discovery  of 
owner  or  owners  of  every  waggon,  wain,  or  cart,  or  other  such  carriage,  otEendera,  names 
shaU,  from  and  after  the  1st  day  of  October,  1823,  paint,  or  cause  to  be  plSfon  wl^g- 
painted,  in  one  or  more  straight  line  or  lines  upon  some  conspicuous  gons,  Ac,  in  the 
part  of  the  right  or  off  side  of  his,  her,  or  their  waggon,  wain,  or  cart,  "tanner  herein 
or  other  such  carriage,  or  upon  the  off  side  shafts  thereof,  before  the  ™*"  °"°  ' 
same  shaU  be  used  on  any  turnpike  road,  his,  her,  or  their  Christian 
and  surname,  and  the  place  of  his,  her,  or  their  abode,  or  the  Christian 
and  surname  and  place  of  abode  of  the  principal  partner  or  owner 
thereof,  at  full  length,  in  large  legible  letters  not  less  than  1  inch  in 
height,  and  continue  the  same  thereupon  so  long  as  such  waggon, 
wain,  cart,  or  other  such  carriage  shall  be  used  upon  any  turnpike 
road ;  and  every  owner  and  proprietor  of  any  waggon,  wain,  or  cart.  Penalty,  m. 
or  other  carriage,  who  shall  use  or  allow  the  same  to  be  used  on  any 
turnpike  road  without  the  names  and  descriptions  painted  thereon  as 
aforesaid,  or  who  shall  paint,  or  cause  to  be  painted,  any  false  or 
fictitious  name  or  place  of  abode,  on  such  waggon,  wain,  or  cart,  or 
other  carriage,  shall  forfeit  and  pay  for  every  such  offence,  a  sum  not 
exceeding  51. 

30  &31  Vict.  0.  121,  s.  4.  From  and  after  the  passing  of  this  act,  no  30&3ivict.c.i2i. 
driver  of  any  waggon  or  cart  of  any  kind  shall  be  liable  to  any  penalty  jPrwision  as  to 
for  riding  upon  such  carriage  in  any  turnpike  road,  provided  such  &c.I  ridLg^on  ' 
driver  shall  not  ride  upon  the  shafts  of  such  carriage,  but  shall  care-  carriages  on  tum- 
fuUy  drive  such  carriage  by  means  of  reins  held  in  his  hands,  such  "^^^  roads, 
reins  being  attached  to  every  horse  drawing  the  same. 

As  to  driving  on  footpaths,  see  p.  1265.  OOier  provisions. 

As  to  leaving  carts  unguarded,  see  p.  1275, 

As  to  using  skidpans,  see  p.  1273. 

As  to  the  evasion  of  toUs,  see  p.  1247,  1241, 

See  the  various  regulations  as  to  driving,  drivers,  and  owners  of 
carriages,  upon  highways  in  general,  p.  1275, 

10,  Usm-a  Railway  Caets  and  Locomotites  on  Eoads,         .„     .     ., 

i  Geo.  4,  0.  95. 
By  4  Geo.  4,  c.  95,   s.   16,  if  any  waggon  or  cart,  built  or  con-  Loaded  carts  used 
structed  to  be  and  usually  used  on  any  railway  or  tramroad,  shall  be  ™  railways  wa 
drawn  or  pass  loaded  on  any  turnpike  road,  out  of  and  away  from  such  to^drawn  on 
railway  or  tramroad,  for  the  distance  of  more  than  100  yards,  the  turnpike  roads, 
owner  or  proprietor  of  every  such  waggon  or  cart  shall  forfeit  and 
pay  the  sum  of  40s.,  and  the  driver  thereof,  not  being  the  owner,  the  Penalty. 

from  the  cart.     This  he  was  not  an-  on  the  record."     (Jams  v.  Owen,  2 

thorised  by  law  to  do  ;  the  act  was  D.   &  R.   600.)    See  now  the  5  &  6 

an  assault  at  law,   and    cannot    be  WUl.  4,  c.  50,  ss.  77,  78,  79,  ante, 

justified  by  the  plea  which  he  has  put  pp.  1052,  1061. 

4  M  2 
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10.  injv/ries, 
nuisanceSj  t&:c. 


24  &  25  Vict. 
Locomotives. 


c.  ro. 


Scale  of  tolls  to  be 
taken  after  passing 
of  this  act. 


Weight  of  locomo- 
tives. 


Repeal  of  former 
enactments  as  to 
tolls  to  be  taken 
for  locomotives. 


sum  of  20s.  for  eacli  and  every  time  such,  waggon  or  cart  shall  be  so 
drawn  and  pass. 

As  to  how  far  the  use  of  locomotive  engines  may  be  a  nuisance  at 
common  law,  see  B.  v.  Pease  (4  B.  &  Ad.  30) ;  and  Bex  v.  Morris  (1  B. 
&  Ad.  441). 

By  24  &  25  Vict.  c.  70,  "An  act  for  regulating  the  use  of  locomo- 
tives, on  turnpike  and  other  roads,  and  the  tolls  to  be  levied  on  such 
locomotives  and  on  the  waggons  and  carriages  drawn  or  propelled  by 
the  same  "  it  is  enacted: — 

Sect.  1.  ALL  trustees,  corporations,  commissioners,  and  other  persons 
acting  under  and  in  execution  of  any  existing  general  or  local  turn- 
pike road  act  or  public  bridge  act  shall  demand  and  take  toUs  not 
exceeding  the  tolls  following ;  that  is  to  say. 

For  every  locomotive  propelled  by  any  power,  containing  within 
itself  the  machinery  for  its  own  propulsion,  such  a  toll  for 
every  2  tons  weight  or  fractional  part  of  every  2  tons  weight 
that  such  locomotive  shall  weigh  as  shall  be  equal  to  the  toll 
or  tolls  by  their  respective  acts  made  payable  for  every  horse 
drawing  any  waggon,  wain,  cart,  or  carriage  with  wheels  of  a 
width  similar  to  those  of  such  locomotive ;  or  in  the  case  of  a 
toll  by  any  such  act  made  payable  being  charged  on  the 
horse  or  horses  drawing  any  such  waggon,  wain,  cart,  or 
carriage,  without  reference  to  the  width  of  the  wheels  thereof, 
then  such  a  toll  for  every  2  tons  or  fractional  part  thereof 
that  such  locomotive  shall  weigh  as  shall  be  equal  to  one 
horse  drawing  such  waggon,  warn,  cart,  or  carriage;  which 
tolls  respectively  shall  be  payable  so  often  as  tolls  made  pay- 
able as  aforesaid  for  such  waggon,  wain,  cart,  or  carriage 
shall  be  payable  at  the  same  gate :  Provided  always,  that  if 
the  wheels  of  such  locomotive  shall  rest  upon  any  shoe 
or  other  bearing  the  surface  of  which  shall  bear  upon  the 
ground  so  as  to  prevent  the  wheels  coming  in  contact  there- 
with, such  and  the  same  tolls  only  shall  be  demanded  and 
payable  as  if  the  wheels  thereof  were  of  a  width  similar  to 
such  shoe  or  bearing : 
For  every  waggon,  wain,  cart,  or  carriage  drawn  or  propelled  by 
any  locomotive,  for  each  pair  of  wheels  thereof  such  a  toll  as 
shall  not  exceed  the  toll  by  their  respective  acts  made  payable 
for  two  horses  drawing  any  waggon,  wain,  cart,  or  carriage 
with  wheels  of  a  similar  width,  and  for  every  additional 
wheel  thereof  one  half  toll  in  addition  to  the  said  toll ;  or 
in  the  case  of  a  toll  by  any  such  act  made  payable  being 
charged  on  the  horse  or  horses  di-awing  any  such  waggon, 
wain,  cart,  or  carriage  without  reference  to  the  width  of  the 
wheels  thereof,  ■  then  such  a  toll  for  each  wheel  as  shall  be 
equal  to  one  horse  drawing  such  waggon,  wain,  cart  or 
carriage ;  which  said  toll  or  tolls  shall  be  payable  so  often  as 
the  toU  made  payable  as  aforesaid  for  such  waggon,  wain,  cart 
or  carriage  drawn  by  horses  shall  be  payable  at  the  same 
gate: 
Provided  always,  that  in  every  case  where  the  wheels  of  any  waggon, 
wain,  cart,  or  carriage  shaU  not  aLl  be  cylindrical,  as  described  in  the 
3  Geo.  4,  c.  126,  s.  9,  the  toU  payable  in  respect  thereof  shaU  be  one 
half  more. 

Sect.  2.  ALL  cLauses  and  provisions  in  any  local  or  general  turnpike 
road  act  or  public  bridge  act  authorising  tolls  to  be  demanded  or  taken 
upon  locomotives  or  carriages  drawn  by  steam  or  any  other  than  animal 
power,  different  to  the  tolls  herein  provided  for,  shall,  so  far  as  the 
same  relate  to  such  tolls,  be  and  the  same  are  hereby  repealed :  Pro- 
vided always,  that  this  enactment  shall  not  be  deemed  or  construed  to 
extend  to  any  tolls  authorised  to  bo  taken  in  respect  of  any  private 
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roads  or  private  bridges,  or  to  the  roads  comprised  in  "The  commercial    10.  Injtm'es, 
roads  contiauation  act,  1849."  nuisaiues,  die. 

Sect.  3.  Every  locomotive  propelled  by  steam  or  any  other  than  ...  ^  95  y  <. — ^ 
animal  power,  not  drawing  any  carriage,  and  not  exceeding  in  weight  ^  (^  the  size  and 
3  tons,  shall  have  the  tires  of  the  wheels  thereof  not  less  than  3  inches  weight  of  looo- 
in  width,  and  for  every  ton  or  fractional  part  thereof  additional  motives, 
weight,  the  tires  of  the  wheels  thereof  shall  be  increased  one  inch  in 
width'-;  and  every  locomotive  drawing  any  waggon  or  carriage  shall 
have  the  tires  of  the  wheels  thereof  not  less  than  nine  inches  in 
width;  but  no  locomotive  shall  exceed  7  feet  in  width  or  12  tons 
in  weight,  except  as  hereinafter  provided;  and  the  wheels  of 
every  locomotive  shall  be  cylindrical  and  smooth  soled,  or  used 
with  shoes  or  other  bearing  surface  of  a  width  not  less  than  9 
inches;  and  the  owner  or  owners  of  any  locomotive  used  contrary 
to  the  foregoing  provisions  shall  for  every  such  offence,  on  sum- 
mary conviction,  forfeit  any  sum  not  exceeding  51.  :  Provided  always, 
that  whereas  it  may  be  desirable  that  locomotives  of  a  greater 
width  than  7  feet  and  of  a  greater  weight  than  12  tons  should  be 
allowed  to  be  used  under  certain  circumstances,  any  person  desiring 
to  use  any  such  locomotive  on  any  street  or  public  highway  within 
the  city  of  London  or  the  liberties  thereof,  or  within  the  limits  of  tho 
metropolis  as  defined  by  the  18  &  19  Vict.  c.  126,  for  the  better  local 
management  of  the  metropolis,  or  within  any  other  city  or  municipal 
or  parliamentary  borough  or  on  any  turnpike  road  or  other  publio 
highway,  shall  apply  within  the  city  of  London  to  the  lord  mayor 
for  the  time  being,  or  within  any  municipal  or  parliamentary  borough 
in  Scotland  to  the  lord  provost  or  other  chief  magistrate  thereof,  and 
in  other  places  to  the  corporation,  commissioners,  trustees,  and  sur- 
veyors, or  other  persons  having  the  charge  of  any  such  street, 
highway,  turnpike,  or  other  road  over  which  it  may  be  proposed  to 
work  such  locomotive,  for  permission  to  use  the  same ;  and  the  said 
lord  mayor,  the  said  lord  provost  or  chief  magistrate,  or  such 
corporation,  commissioners,  trustees,  surveyor,  and  other  persons  as 
aforesaid,  shall  have  power  to  authorise  such  locomotive  to  be  used 
on  such  road  or  roads,  or  part  of  any  road  or  roads,  and  under  such 
condition  or  conditions  as  to  them  may  appear  desirable ;  but  in  the 
case  of  the  surveyor  or  surveyors  of  any  highway  in  England  no  such 
permission  shall  be  valid  without  also  it  be  approved  by  the  justices 
acting  in  petty  sessions  for  any  petty  sessional  division  within  which 
it  is  proposed  to  use  such  locomotive. 

Sect.  4.  It  shall  not  be  lawful  for  any  waggon,  waia,  cart,  or  other  As  to  the  weight 
carriage  so  drawn  or  propelled  as  aforesaid,  not  haying  cylindrical  ^^llf^_  ^^''' "' 
wheels,  to  carry  any  greater  weight,  than  is  permitted  in  such  waggon, 
wain,  cart  or  carriage  by  the  general  turnpike  act ;  and  it  shall  not  be 
lawful  for  any  waggon,  wain,  cart  or  other  carriage  having  cylindrical 
wheels,  to  carry  over  or  above  the  weight  of  the  waggon,  wain,  cart, 
or  carriage,  any  greater  weight  than  one  ton  and  a  half  for  each  pair 
of  wheels,  unless  the  fellies,  tires,  or  shoes  -are  4  inches  or  more  in 
breadth ;  nor  to  carry  a  greater  weight  than  2  tons  for  each  pair  of 
wheels,  unless  the  fellies,  tires,  or  shoes  are  6  inches  or  more  in 
breadth ;  nor  to  carry  a  greater  weight  than  3  tons  for  each  pair  of 
wheels,  unless  the  fellies,  tires,  or  shoes  are  8  inches  or  more  in 
breadth ;  and  for  every  single  wheel  one  half  of  that  permitted  to  be 
carried  on  a  pair  of  wheels ;  nor  in  any  case  to  carry  a  greater  weight 
than  4  tons  on  each  pair  of  wheels,  or  2  tons  on  each  wheel ;  but  if 
such  waggons,  wains,  or  other  carriages  are  buUt  and  constructed 
with  springs  upon  each  axle,  then  they  shall  be  allowed  to  carry  one 
sixth  more  weight  in  addition  to  the  above-mentioned  weights  upon 
each  pair  of  wheels :  Provided  always,  that  the  regulation  of  weight 
herein  mentioned  and  provided  shall  not  extend  to  any  waggon,  wain, 
cart,  or  other  carriage  carrying  only  one  tree,  or  one  log  of  timber,  or 
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10.  Injii/rieSf 
nuismices,  &c. 

24  &  25  Vict.  c.  70. 

Power  to  secretary 
of  state  to  proMbit 
the  use  of  locomo- 
tives destructive 
to  highways  or 
dangerous  to  the 
public. 


Use  of  locomo- 
tives restricted 
over  suspension 
and  other  bridges. 


Damage  caused 
by  locomotives 
to  bridges  to  bo 
made  good  by 
owners. 


one  block  of  stone,  or  one  cable  or  rope,  or  one  block,  plate,  roll,  or  vessel 
of  iron  or  otber  metal,  or  compound  of  any  two  or  more  metals  cast, 
■wrougM,  or  united  in  one  piece. 

Sect.  5.  In  case  it  appear  to  one  of  ber  Majesty's  principal  secre- 
taries of  state  tbat  the  use  of  any  particular  description  of  locomotive 
causes  excessive  wear  and  tear  of  the  highways,  or  is  dangerous  or 
inconvenient  to  the  public,  or  that  the  use  of  locomotives  gener?,lly  or 
of  any  particular  description  of  locomotive  is  dangerous  or  incon- 
venient to  the  public  in  certain  districts  or  places,  it  shaU  be  lawful 
for  such  secretary  of  state  from  time  to  time,  by  order  under  his 
hand,  to  prohibit  the  use  of  any  kind  or  description  of  locomotive 
specified  in  such  order  on  any  highway  whatsoever,  or  to  prohibit  the 
use  of  locomotives,  or  any  specified  kind  or  description  thereof,  on 
tbe  highways  within  any  place,  district,  or  limit  mentioned  in  such 
order,  or  otherwise  to  restrict  the  use  Of  locomotives  as  circumstances 
may  appear  to  him  to  require,  and  from  time  to  time,  by  order  made 
as  aforesaid,  to  revoke  or  alter  any  such  order  previously  made ;  and 
every  order  made  under  this  enactment  shall  be  published  in  the 
London  Gazette,  and  any  person  using  any  locomotive  contrary  to  any 
such  order  shall  for  every  such  oflfence,  on  summary  conviction  there- 
of before  two  justices,  forfeit  any  sum  not  exceeding  IQl. 

Sect.  6.  It  shall  not  be  lawful  for  the  owner  or  driver  of  any  loco- 
motive to  drive  it  over  any  suspension  bridge  nor  over  any  bridge  on 
which  a  conspicuous  notice  has  been  placed,  by  the  authority  of  the 
surveyor  or  persons  Uable  to  the  repair  of  the  bridge,  that  the  bridge 
is  insufilcient  to  carry  weights  beyond  the  ordinary  traffic  of  the 
district,  without  previously  obtaining  the  consent  of  the  surveyor  of 
the  road  or  bridgemaster,  under  whose  charge  such  bridge  shall  be 
for  the  time  being,  or  of  the  persons  liable'  to  the  repair  of  such 
bridge ;  and  in  case  such  owner  of  the  locomotive  and  surveyor  of  the 
road  or  bridge,  or  bridgemaster,  shall  differ  in  opinion  as  to  the 
sufficiency  of  any  bridge  to  sustain  the  transmit  of  the  locomotive, 
then  the  question  shall  be  determined  by  an  officer  to  be  appointed, 
on  the  application  of  either  party,  by  one  of  her  Majesty's  principal 
secretaries  of  state,  whose  certificate  of  sufficiency  of  such  bridge  shall 
entitle  the  owner  of  the  locomotive  to  take  the  same  over  such  bridge. 

Sect.  7.  Where  any  turnpike  or  other  roads,  upon  which  locomotives 
are  or  hereafter  may  be  used,  pass  or  are  or  shall  be  carried  over  or 
across  any  stream  or  watercourse,  navigable  river,  canal,  or  railway, 
by  means  of  any  bridge  or  arch  (whether  stationary  or  moveable), 
and  such  bridge  or  arch,  or  any  of  the  walls,  buttresses,  or  supports 
thereof,  shall  be  damaged  by  reason  of  any  locomotive  or  any  waggon 
or  carriage  drawn  or  propelled  by  or  together  with  a  locomotive 
passing  over  the  same  or  coining  into  contact  therewith,  none  of  the 
proprietors,  undertakers,  directors,  conservators,  trustees,  commis- 
sioners, or  other  person  interested  in,  or  having  the  charge  of  such 
navigable  river,  canal  ,or  railway,  or  the  tolls  thereof,  or  of  such 
bridge  or  arch,  shall  be  liable  to  repair  or  make  good  any  damage  so 
to  be  occasioned,  or  to  make  compensation  to  any  person  for  any 
obstruction,  interruption  or  delay  which  may  arise  therefrom  to  the 
use  of  such  bridge  or  arch,  navigable  river,  canal,  or  railway,  but 
every  such  damage  shall  be  forthwith  repaired  to  the  satisfaction  of 
the  proprietors,  undertakers,  directors,  conservators,  trustees,  com- 
missioners, or  other  persons  as  aforesaid  respectively  interested  in 
or  having  the  charge  of  such  river,  canal,  or  railway,  or  the  toUs 
thereof,  or  of  such  bridge  or  arch,  by  and  at  the  expense  of  the  owner 
or  owners  or  the  person  or  persona  having  the  charge  of  such  locomo- 
tive at  the  time  of  the  happening  of  such  damage ;  and  aH  such 
owner  and  owners,  person  and  persons,  having  i£e  charge  of  such 
locomotive  as  aforesaid,  shall  also  be  liable,  both  jointly  and  severally, 
to  reimburse  and  make  good  as  well  to  the  proprietors,  undertakers' 
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directors,  conservators,  trustees,  commissioners,  and  other  persons  lo.  Injuriss 
interested  in,  or  taving  the  charge  of  any  such  navigable  river,  canal,  nuisamces,  &o. 
or  rail-way,  or  the  tolls  thereof,  or  of  such  bridge  or  arch,   as  to  ■ 


all  persons  navigating  on  or  using,  or  who  but  for  such  obstruction,  ^*  *  ^^  '^'''*-  "•  '"• 

interruption,  or  delay  would  have  navigated  on  or  used  the  same,  all 

losses,  and  expenses  which  they  or  any  of  them  may  sustain  or  incur 

by  reason  of  any  such  obstruction,  interruption,  or  delay,  such  losses 

and  expenses  to  be  recoverable  by  action  at  law,  which  action,  in  case 

of  such  proprietors,  imdertakers,   directors,    conservators,    trustees, 

commissioners,  or  other  persons  so  interested,  as  aforesaid,  may  be 

brought  in  the  name  or  names  of  their  agent  or  agents,  clerk  or  clerks 

for  the  time  being,  or  by  any  person  or  persons  legally  authorised  to 

act  in  their  behalf. 

Sect.  8.  Every  locomotive  propelled  by  steam  or  any  other  than  animal  Locomotives  pro- 
power  to  be  used  on  any  turnpike  road  or  pubHc  highway  shall  be  p^^^**  ^y  steim 
constructed,  on  the  prmciple  oi  consummg  and  so  as  to  consume  its  own  smoko. 
own  smoke  ;    and  any  person  using  any  locom.otive  not  so  consuming 
its  own  smoke  shall,  on  conviction  thereof  before  any  2  of  her  Majesty's 
justices  of  the  peace,  forfeit  any  sum  not  exceeding  51.  for  every  day 
during  which  such  locomotive  shall  be  used  on  any  such  turnpike 
road  or  public  highway. 

Sect.  9.  It  shall  not  be  lawful  for  any  owner  of  such  locomotive.  As  to  the  number 
either  in  his  own  person  or  by  his  servants,  to  use  any  such  loco-  "^jf^^^i"^ 
motive,  waggon,  or  carriage  on  the  turnpike  or  other  roads,  except  motive  and 
there  be  at  the  least  two  persons  to  drive  or  conduct  such  locomotive,  waggons. 
and  if  more  than  two  such  waggons  or  carriages  be  attached  to  such 
locomotive,  one  person  to  take  charge  of  such  waggons,  and  carriages; 
and  any  person  in  charge  of  such  locomotive  shall  provide  two  efficient  at^eht"  ^^  ^^^^ 
lights,  to  be  affixed  conspicuously,  one  at  each  side,  on  the  front  of 
the  same,  between  the  hours  of  one  hour  after  sunset  and  one  hour 
before  sunrise ;  and  any  person  acting  contrary  hereto  shall  for  every 
such  offence,  on  summary  conviction  thereof  before  2  justices,  forfeit 
any  sum,  not  exceeding  bl. 

Sect.  10.  All  waggons,  wains,  carts,  or  carriages,  as  hereinbefore  Exemption  from 
described,  drawn  by  any  locomotive,  and  loaded  with  any  materials  ?'J'^°'^*sgona, 
such  as  are  now  exemyt  from  toll  under  the  provisions  of  any  general  un'derany  gl^ral 
or  local  act,-  shall  be  entitled  to  the  same  exemption  as  they  would  be  "r  local  act. 
if  drawn  by  animal  power. 

Sect.  11.  It  shall  not  be  lawful  to  drive  any  locomotive  along  any  Limit  of  speed  of 
turnpike  road  or  public  highway  at  a  greater  speed  than  ten  miles  an  pub5o°hr  hwa  s 
hour,  or  through  any  city,  town,  or  TjoUage  at  a  greater  speed  than  &o.       '^      ^  ' 
five  miles  an  hour ;    and  any  person  acting  contrary  hereto  shall  for 
every  such  offence,  on  summary  conviction  thereof  before  2  justices, 
if  he  be  not  the  owner  of  such  locomotive,  forfeit  any  sum  not  exceeding 
6Z.,  and  if  he  be  the  owner  thereof,  shall  forfeit  any  sum  not  exceeding 
10?. 

Sect.  12.  All  the  clauses  and  provisions  of  any  general  or  local  acts  l^ovisions  of 
relating  to  turnpike  roads  or  highways  shall,  so  far  as  the  same  are  li^^to  tmTip^e" 
not  expressly  altered  or  repealed  by  or  are  not  inconsistent  with  the  roads  to  apply  to 
provisions  of  this  act,  apply  to  aU  locomotives  propelled  by  other  than  lo^oi^oti^s. 
animal  power,  and  to  all  waggons,  wains,  carts,  and  carriages  of  any 
other   description  drawn  by  such  locomotive,   and  to  the  owners, 
drivers,  and  attendants  thereof,  in  like  manner  as  if  drawn  by  animal 
power :  Provided  always,  that  the  weight  of  every  locomotive,  and  the 
name  of  the  owner  or  owners  thereof,  shall  be  conspicuously  and 
legibly  affixed  thereon ;  and  any  owner  not  having  affixed  such  weight 
and  such  name  shall,  upon  conviction  thereof  before  2  justices,  forfeit 
any  sum  not  exceeding  51. ;   and  any  owner  who  shall  fraudulently 
affix  thereon  any  incorrect  weight  shall,  upon  conviction  thereof,  for- 
feit any  sum  not  exceeding  101.  ht  t    f     • 

Sect.  13.  Nothing  in  this  act  contained  shall  authorise  any  person  ^'fg  (,f°nuisan"e" 
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10.  Injuries,     to  use  upon  a  highway  a  locomotive  engine  which  shall  be  so  con- 
miisamces,  &c.    structed  or  used  as  to  cause  a  public  or  private  nuisance;  and  every  such 

— = person  so  using  such  engine  shall,  notwithstanding  this  act,  be  liable  to 

24  &  26  Viot.  0.  70.  ^^  indictment  or  action,  as  the  case  may  be,  for  such  use,  where,  but  for 
the  passing  of  this  act,  such  indictment  or  action  could  be  maintained. 
Short  title.  Sect.  14.  This  act  may  be  cited  as  the  "  Locomotive  Act,  1861." 

28  h  29  Vict.  c.  83.  In  1S65  the  28  &  29  Vict.  o.  S3  was  passed,  whereby  sections  5,  9, 
11,  and  15  of  the  24  &  25  Vict.  c.  70  were  repealed  temporarily,  until 
the  1st  of  September,  1867,  when  the  act  itself  expired;  the  above 
sections  are  therefore  again  in  force  and  are  printed  with  the  other 
clauses  of  the  24  &  25  Viot.  c.  70.  The  act  of  1865  being  no  longer 
La  force  it  is  unnecessary  to  insert  its  provisions. 

11.  TiEES  OP  Wheels. 
4  Goo.  4,  c.  95.  By  4  Geo.  4,  c.  95,  s.  2,  the  several  nails  of  the  tire  or  tires  of  the 

NaUsot  the  tires  wheels  of  every  waggon,  wain,  cart,  or  other  such  carriage  used  or 
of  wheels  of  wag-  drawn  on  any  turnpike  road,  shall  be  so  countersunk  as  not  to  project 
fomitfrsuntar°  beyond  one  quarter  of  an  inch  above  any  part  of  the  surface  of  such 
not  to  project  be-  tire  or  tires ;  and  if  any  waggon,  cart,  or  other  such  carriage,  shall  be 
of  anlnchabo™  drawn  Or  used  on  any  turnpike  road,  with  any  wheel  or  wheels  made, 
Buriaoe  of  tires.  Constructed,  or  being  otherwise  than  as  hereinbefore  last  described, 
the  owner  or  owners  thereof  shaU  forfeit  any  sum  not  exceeding  40s., 
tScontrrry"^  and  every  didver  thereof  any  sum  not  exceeding  20s.,  for  each  and 
hereto.  every  time  that  such  waggon,  cart,  or  other  such  carriage  shall  be 

used  or  drawn  on  any  turnpike  road. 
As  to  the  extra  tolls  in  respect  of  the  wheels,  see  p.  1225. 
See,  as  to  nuisances  at  common  law  from  wheels,  p.  1054. 

12.   SKIDPAlSrS  TO  BE  USED. 

8  Geo.  4,  c.  136.  By  3  Geo.  4,  c.  126,  s.  126,  it  shall  and  maybe  lawful  to  and  for  the 

Directing  the         trustees  or  commissioners  of  every  turnpike  road,  at  any  meeting  to 
"r'sl5>pci^s.    ^'^^  be  held  for  that  purpose,  on  10  days'  notice  in  writing  of  such  meeting 
being  aflB.xed  upon  the  turnpike  gates  on  the  road,  and  they  are  hereby 
authorised  and  empowered,  from  time  to  time  as  they  shall  think  fit, 
to  order  and  direct  that  in  all  cases  where  any  waggon  or  cart  shall 
descend  any  hill  or  hiUs  on  the  said  road  with*  either  of  the  wheels 
looked,  a  skidpan  or  slipper  shall  be  used  or  placed  at  the  bottom  of 
such  wheel  during  the  whole  time  of  its  being  so  locked,  in  such  manner 
as  to  prevent  the  said  road  from  being  destroyed  or  injured  by  the  lock- 
ing of  such  wheel ;  and  that  it  shall  and  may  be  lawful  for  the  said 
trustees  or  commissioners  froia  time  to  time  to  repeal,  alter,  or  renew 
Penalty  on  driver  such  Order  as  they  shall  think  necessary;  and  that  whilst  any  such 
not  using  them      order  SO  to  be  made  as  aforesaid  shall  be  in  force,  all  and  every  person 
not  exceeding  20j.  qj.  persons  who  shaU  drive  or  act  as  the  driver  of  any  waggon  or  cart 
down  any  hill  or  hills  with  either  of  the  wheels  locked,  and  without 
using  or  having  such  skidpan  or  slipper  at  the  bottom  of  such  wheel 
in  manner  aforesaid,  shall,  for  every  such  ofienoe,  forfeit  and  pay  any 
sum  not  exceeding  20s. :  Provided  always,  that  a  copy  of  such  order 
shall  be  affixed  on  all  the  turnpikes  standing  on  such  road,  for  30  days 
at  least  before  the  same  shall  be  in  force. 

13.  Destrotib-g  Turnpike  Gates,  &o. 

7  &  8  Geo.  4,  u.  so.      By  7  &  8  Geo.  4,  c,  30,  s.  14,  if  any  person  shall  unlawfully  and 

Destroying  turn-    maliciously  throw  down,  level,  or  otherwise  destroy,  in  whole  or  in 

housef&c  -Pai'*'  a^y  turnpike  gate,  or  any  wall,  chain,  raU,  post,  bar,  or  other 

fence  belonging  to  any  tiirnpike  gate,  or  set  up  or  erected  to  prevent 

passengers  passing  by  without  paying  any  toU  dii-ected  to  be  paid  by 

any  act  or  acts  of  parliament  relating  thereto,  or  any  house,  building, 

or  weighing  engine  erected  for  the  better  collection,  ascertainment,  or 

security  of  any  such   toU,    every   such   offender  shall  be  guilty  of 
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a  misdemeanor  J    and,    being  convicted  ttereof,  shall  be   punished    10.  Injuries, 
accordingly.  nuisances,  <Ssc. 

See  the  general  clauses  of  this  act,  "  Malicious  Injuries  to  Property." 

By  the  119th  sect,  of  the  3  Geo.  4,  c.  126,  a  penalty  not  exceeding  3««°-  *'.<=■  '^^^^^ 
101.  is  imposed  on  persons   damaging  mile   stones,  guide  posts,  or  tiSigsT™^  ° 
boundary  stones.     Ante,  p.  1215. 

As  to  damaging  lamps,  see  the  3  Geo.  4,  c.  126,  s.  121,  p.  1274. 

By  4  Geo.  4,  o.  95,  s.  72,  a  penalty,  &o.,  is  imposed  on  persons,  4Goo.  4,  c.  95. 
damaging  tables  of  tolls,  or  posts,  fences,  or  other  erections  put  up  by 
the  trustees,  p.  1276,  and  see  tit.  "Malicious  Injuries  to  Property.^' 

14.  Other  Injuries  ahd  AmsroTANCES. 

As,  Damaging  Bridges,  &c..  Drawing  Tiraber,  Injury  to  Road, 
Slaughtering  Cattle,  Ohstructing  Passengers,  Light  in  Blacksmiths^ 
Shops,  Bonfires,  Baiting  Bulls,  Playing  Games,  Leaving  Waggons, 
&c..  Laying  Timber,  &e..  Running  Water,  &c..  Swine,  &c., 
Leaving  Block  Stones,  <Scc.,  Damaging  Lamps,  &c..  Table  of 
Tolls,  Posts,  Buildings,  Brains,  Scrapings  of  Roads,  Saw-pits. 

By  3  Geo.  4,  c.  126,  s.  121,  if  any  person  or  persons  shall  ride  upon  3  Geo.  4,  c.  126. 
any  footpath  or  causeway,  by  the  side  of  any  turnpike  road,  made  or  Penalty  on  per- 
set  apart  for  the  use  or  accommodation  of  foot  passengers,  or  shall  lead  '^"^  committing 

J    ■  1  1  .  ,f,  °       '.  J,  nuisances  by 

or  drive  any  horse,  ass,  mule,  swme,  or  cattle,  or  carriage  01  any  riding  on  foot- 
description,  or  any  ■wheelbarrow,  truck,  or  sledge,  or  any  single  wheel  paths ; 
of  any  waggon,  cart,  or  carriage  apart  therefrom,  upon  any  such  foot- 
path or  causeway  (a). 

Or  shall  cause  any  injury  or  damage  to  be  done  to  the  same,  or  the 
hedges,  posts,  rails,  or  fences  thereof ; 

Or  shall  wilfuUy  pull  down  or  damage  any  bridge,  wall,  or  any  or  damaging 
other  building  or  erection  made  by  the  trustees  or  commissioners  of  ^''"^s"'  *"•> 
any  turnpike  road,  or  repaired  or  repairable  by  them  {b); 

Or  shall  haul  or  draw,  or   caused  to  be  hauled  or  drawn,  upon  by  drawing  tim- 
any  part  of  such  turnpike  road,  any  timber,  stone,  or   other  thing,  ^^'^>  *"•> 
otherwise  than  upon  wheeled  carriages,  or  shall  suffer  any  timber, 
stone,  or  other  thing,  which  shall  be  carried  principally  or  in  part  upon 
wheeled  carriages,  to  drag  or  trail  upon  such  road  to  the  prejudice 
thereof  (c) ; 

Or  shall  use  any  tipstick,  joggle,  or  other  instrument  for  the  purpose  'by  injuring  iho 
of  retarding  the  descent  of  any  cart  or  other  carriage  down  any  hill,  in  ™    ' 
such  manner  as  to  destroy,  injure,  or  disturb  the  surface  of  any  turn- 
pike road ; 

Or  shall  in  or  upon  such  road,  or  by  the  side  or  sides  thereof,  or  in  ty  slaughtering  of 
any  exposed  situation  near  thereto,  kill,  slaughter,  singe,  scald,  burn,  "''*'^''  ■ 
dress,  or  cut  up  any  beast,  swine,  calf,  lamb,  or  other  cattle ; 

Or  if  any  person  driving  any  horse  or  other  beast  on  the  said  road,  ^y  obstructing 
carrying  any  iron  bar  or  rod,  basket  or  pannier,  or  any  other  matter  or  veUers^  " 
thing,  shall  place  such  bar  or  rod,  basket  or  pannier,  matter  or  thing, 
so  that  the  same  or  any  of  them  shall  project  more  than  30  inches 
from  the  side  of  such  horse  or  other  beast,  or  so  as  in  any  manner  to 
obstruct  or  impede  the  passage  of  any  person,  or  any  horse,  beast,  or 
carriage  travelling  along  such  turnpike  road ; 

(a)  As  to  riding,  &c.,  on  footpaths,  wheel  carriage  within  this  clause  ;  but 
see  the  further  and  more  extensive  to  make  a  person  liable  under  this 
provision  of  the  7  &  8  Geo.  4,  c.  24,  section  for  using  such  a  vehicle,  it 
s.  16,  p.  1265.  Most  of  the  acts  enu-  must  he  shown  to  be  loaded  with 
merated  in  this  section  are  nuisances  something  of  the  nature  of  timber  or 
at  common  law.  stone,  not  with  straw.    {Oommission- 

(b)  See  the  4  Geo.  4,  c.  9S,  s.  72,  ers  of  Radnorshire  Roads  Y.Evans,  32 
p.  1275.  L.  J.  M.  C.  100.) 

(c)  A  rough  sort  of  sledge  is  not  a 
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10.  Injwries, 
nuisances,  &c, 

3  Geo.  4,  c.  126. 

by  encamping  on 
sides  of  road ; 
by  light  of  black- 
smiths' shops ; 


by  making  bon- 


by  baiting  bulls, 
playing  at  foot 
ball,  or  other 
games ; 

by  leaving  wag- 
gon, &c.; 


by  laying  timber, 
&c. : 


by  running  of 
water  or  filth : 


by  swine ; 


by  leaving  block 
stones,  (fee, 


or  by  damaging 
lamps. 


Penalty. 


4  Geo.  4,  c.  95. 
Wilfully  injuring 
table  of  tolls. 


Posts,  &c.,  by 
gravel  pit. 


Or  if  any  hawker,  higgler,  gipsy,  or  otter  person  or  persons  tra- 
velling -with,  any  machine,  vehicle,  cart,  or  other  carriage,  with  or 
without  any  horse,  mule,  or  ass,  shall  pitch  any  tent,  booth,  stall,  or 
stand,  or  encamp  upon  or  by  the  sides  of  any  part  of  any  tm-npike 
road ; 

Or  if  any  blacksmith,  or  other  person  occupying  a  blacksmith's 
shop  situate  near  any  turnpike  road,  and  having  a  window  or  windows 
fronting  the  said  road,  shall  not,  by  good  and  close  shutters,  every 
evening  after  it  becomes  twilight,  bar  and  prevent  the  light  from  such 
shop  shining  into  or  upon  the  said  road ; 

Or  if  any  person  or  persons  shall  make  or  assist  in  making  any  fire 
or  fires,  commonly  called  bonfires,  or  shall  set  fire  to  or  wantonly  let 
off  or  throw  any  squib,  rocket,  serpent,  or  other  firework  whatsoever, 
within  80  feet  of  the  centre  of  such  road ; 

Or  bait  or  run  for  the  purpose  of  baiting  any  bull,  or  play  at  foot- 
ball, tennis,  fives,  cricket,  or  any  other  game  or  games  upon  such 
road,  or  on  the  side  or  sides  thereof,  or  in  any  exposed  situation  near 
thereto,  to  the  annoyance  of  any  passenger  or  passengers ; 

Or  if  any  person  shall  leave  any  waggon,  wain,  cart,  or  other  car- 
riage whatever  upon  such  road,  or  on  the  side  or  sides  thereof,  without 
any  proper  person  ia  the  sole  custody  or  care  thereof,  longer  than 
may  be  necessary  to  load  or  unload  the  same,  except  in  cases  of  acci- 
dent, and  in  cases  of  accident  for  a  longer  time  than  may  be  necessary 
to  remove  the  same,  or  shall  not  place  such  waggon,  waiu  or  other  car- 
riage during  the  time  of  loading  or  unloading  the  same,  or  of  taking 
refreshment,  as  near  to  one  side  of  the  road  as  conveniently  may  be, 
either  with  or  without  any  horse  or  beast  of  draught  harnessed  or 
yoked  thereto ; 

Or  shall  lay  any  timber,  stone,  hay,  straw,  dung,  manure,  soil, 
ashes,  rubbish,  or  other  matter  or  thing  whatsoever  upon  such  road, 
or  on  the  side  or  sides  thereof,  or  the  footpaths  or  causeways  adjoining, 
to  the  prejudice  of  such  road  or  footways,  or  to  the  prejudice,  annoy- 
ance, iaterruption,  or  personal  danger  of  any  person  or  persons  travel- 
ling thereon ; 

Or  shall  suffer  any  water,  filth,  dirt,  or  other  offensive  matter 
or  thing  whatsoever,  to  run  or  fiow  into  or  upon  such  road  or  foot- 
paths, from  any  house,  building,  erection,  lands,  or  premises  adjacent 
thereto ; 

Or  if  any  person  driving  any  pigs  or  swine  upon  such  road,  shall 
suffer  such  pigs  or  swine  to  root  up  or  damage  such  road,  or  the  fences, 
hedges,  banks,  or  copse  on  either  side  thereof  respectively ; 

Or  if  any  person  shall,  after  having  blocked  or  stopped  any  cart, 
waggon,  or  other  carriage  in  going  up  a  hill  or  rising  ground,  cause 
or  suffer  to  be  or  remain  on  such  road  the  stone  or  other  thing  with 
which  such  cart  or  other  carriage  shall  have  been  blocked  or 
stopped ; 

Or  if  any  person  or  persons  shall  pull  down,  damage,  injure,  or 
destroy  any  lamp  or  lamp-post  put  up,  erected,  or  placed  m  or  near  the 
side  of  any  turnpike  road  or  toU  house  erected  thereon,  or  shall  ex- 
tinguish the  light  of  any  such  lamp  ; 

Every  person  offending  in  any  of  the  cases  aforesaid,  shall,  for  each 
and  every  such  offence,  forfeit  and  pay  any  sum  not  exceeding  40s. 
over  and  above  the  damages  occasioned  thereby. 

By  stat.  4  Geo.  4,  c.  95,  s.  72,  if  any  person  or  persons  whomsoever 
shall  wilfully  pull  down,  break,  injure,  or  damage  any  table  of  tolls 
put  up  or  fixed  at  any  toU-gate  or  bar  on  any  part  of  any  turnpike 
road,  or  wiLfuUy  or  designedly  deface  or  obliterate  any  of  the  inscrip- 
tions, letters,  figures,  or  marks  thereon ; 

Or  if  any  person  or  persons  shall  wilfully  pull  up,  throw  down, 
break,  injure,  or  damage  any  posts,  rails,  or  fences,  placed  or  to  be 
placed  or  put  up  by  order  of  any  trustees  or  commissioners  of  any 
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turnpike  road,  or  their  suryeyor  or  surveyors,  either  by  the  side  or  H.  Penalty  for 
sides  of  such  road,  or  at  or  near  to  any  pit  or  quarry  whioh  shall  be    hmdering  exe- 
used,  opened,  or  made  for  the  getting  of  stones,  gravel,  or  other  mate-  cvMmiof  Act,<Sic. 
rials  for  the  purposes  thereof,  in  order  to  prevent  accidents ;  

Or  if  any  person  or  persons  shall  -wilfully  cause  any  damage  or  in-  BuildioKs''&o 
jury  to  be  done  to  any  bridge,  arch,  wall,  or  other  building  or  ereo-  ' 

tion  to  be  set  up  or  erected  by  virtue  of  any  act  on  any  part  of  any 
turnpike  road,  or  by  the  side  or  sides  thereof; 

Or  if  any  person  or  persons  shall  oast  or  throw  any  earth  or  rubbish,  '?^^^  rubbish 
or  other  matter  or  thing,  into  any  drain,  ditch,  culvert,  tunnel,  or  ™       *"^' 
other  watercourse,  made  by  virtue  of  any  act,  so  as  to  obstruct  the 
water  from  running  or  draining  off  any  turnpike  road ; 

Or  if  any  person  or  persons  shall,  without  being  thereto  authorised  Scrapings  of  road. 
by  the  surveyor  or  surveyors  for  the  time  being  acting  under  any  act, 
shovel  up,  scrape,  gather,  or  carry  away  any  stones,  gravel,  sand,  or 
other  materials,  slutch,  dirt,  mire,  drift,  or  soil  from  off  any  footpath 
or  causeway,  or  any  other  part  of  such  road ; 

Or  if  any  person  shall  in  any  manner  wilfully  prevent  any  other  °  ^°*™°'^"^  P^^' 
person  or  persons  from  passing  him  or  her,  or  any  carriage  under  his, 
her,  or  their  care,  upon  any  such  road ; 

Or  if  any  such  person  shall  dig,  make,  or  use  any  pit  or  pits  for  Saw-pits, 
sawing  of  timber  or  wood  within  30  feet  of  the  centre  of  any  such 
turnpike  road,  unless  where  iuclosed  by  a    fence   from  any   such 
road ; 

Every  person  offending  in  any  of  the  cases  aforesaid  shall  forfeit  I'^nalty,  40s. 
and  pay  a  sumi  not  exceeding  40s.  for  every  such  oflfenoe ;  and  one 
moiety  of  such  penalties  shall  be  paid  to  the  informer,  and  the  other 
m.oiety  thereof  shall  be  paid  to  the  treasurer  of  the  trustees  or  com- 
missioners of  such  turnpike  road,  and  applied  towards  the  repair  of 
such  road. 

The  27  &  28  Yict.  c.  75,  "An  Act  to  amend  the  law  relating  to  27&28  Viot.  c.  W. 
certain  nuisances  on  turnpike  roads,"  after  reciting  5  &  6  Will.  4,  5  &  6  Will.  4,  c.  so, 
0.  50,  s.  70,  enacts  by  sect.  1,  that  it  shall  not  be  lawful  for  any  person  tumpfke  roads. 
to  erect  or  cause  to  be  ei-ected,  or  to  use,  any  steam  engine,  gin,  or 
other  like  machine,  within  the  distance  of  25  yards  from  any  part  of 
any  turnpike  road,  unless  such  steam  engine,  gin,  or  other  like  engine 
shall  be  within  some  house  or  other  building,  or  behind  some  wall, 
fence,  or  screen  sufficient  to  conceal  or  screen  the  same  from  the  said 
road,  so  that  the  same  may  not  be  dangerous  to  passengers,  horses,  or 
cattle ;  and  in  case  any  person  shall  offend  in  any  of  the  cases  aforesaid 
every  such  person  so  offending  shall  forfeit  and  pay  any  sum  not  exceed- 
ing 51.  for  every  day  during  any  part  of  which  such  steam  engine,  gin, 
or  engine  shall  be  permitted  to  continue,  contrary  to  the  provisions 
of  this  act ;  which  said  penalties  shall  be  levied,  recovered,  and  applied 
in  such  and  the  same  manner  as  any  penalty  or  forfeiture  for  any  other 
offence  on  any  turnpike  road  may  be  levied,  recovered,  and  applied ; 
but  no  penalty  shall  be  incurred  under  this  section  in  respect  of  any 
locomotive  engine  travelling  according  to  law  on  any  public  railway, 
turnpike  road,  or  other  highway. 


XI.  ^enaltg  for  ijintfwittg  ^xttvAim  of  Ect,  assauUtng 
Olollectot,  ^c. 

If  any  constable,  or  any  officer  with  salary,  neglect  to  put  this  act 
into  execution,  he  is  liable  to  a  penalty.    See  ante,  p.  1248. 

By  3  Geo.  4,  c.  126,  s.  139,  in  case  any  person  or  persons  shall  re-  3  Geo.  4,  c.  126. 
sist  or  make  forcible  opposition  against  any  person  or  persons  em-  Persons  res^ting 
ployed  in  the  due  execution  of  this  act,  or  any  particular  act  made  for  or  assaulting  col- 
amending  any  turnpike  road,  or  shall  assault  any  surveyor,  or  any  lectors  to  forfeit 
collector  or  collectors  of  the  toUs,  in  the  execution  of  his  or  their  office  »»*  exceeding  lo;. 
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14.  Property  in  or  ofl&ces,  or  eliall  pass  through  any  turnpike  gate  or  gates,  rail  or 
indictments,  &e.  rails,  chain  or  chains,  or  other  fence  or  fences  set  up  or  to  be  set  up  by 
to  be  laid  in  authority  of  parliament,  without  paying  the  toll  appointed  to  be  paid 
Trustees.  at  such  gate  or  other  fence,  or  shall  *hinder  or  make  any  rescue  of 
3  Geo.  4,  c.  126.  cattle  or  other  goods  distrained  by  yirtue  of  this  act,  every  such 
Passing  through  person  offending  therein  shall,  for  every  such  offence,  forfeit  any  sum 
paying  tou"'  ^°^  exceeding  101.,  at  the  discretion  of  the  justice  or  justices  of  the 

.  gj^  peace  before  whom  he  or  she  shall  be  convicted. 

See  further,  as  to  the  penalty  for  evading  of  tolls,  &c.,  ante,  p.  1247. 
In  the  case  of  Meg.  v.  Irving,  12  Q.  B.  429,  the  court  was  equally 
divided  upon  the  point  whether  this  section  applied  to  a  person  pass- 
ing through  a  tui-npike  gate  without  paying   toll,  but  offering  no 
violence,  and  believing  that  he  was  exempt. 


XII.  apptefienston  of  STranstent  ©ffmtiws. 

For  securing  tran-  By  3  Geo.  4,  c.  126,  s.  140,  reciting,  that  offences  may  be  committed 
sient  offenders.  against  this  act.  Or  other  acts  for  repairing  and  maintaining  turnpike 
roads,  by  persons  unknown  to  the  collectors  or  other  officers ;  it  is 
enacted,  that  it  shall  be  lawful  for  any  of  the  trustees  or  commis- 
sioners of  any  turnpike  road,  or  their  clerk  or  clerks,  or  their  col- 
lectors, surveyors,  or  other  officers  respectively,  and  such  other  person 
or  persons  as  he  or  they  shall  call  to  his  or  their  assistance,  without 
any  warrant  or  other  authority  than  this  act,  to  seize  and  detain  any 
unknown  person  or  persons  who  shall  commit  any  such  offence  or 
offences,  and  take  him,  her,  or  them,  before  any  justice  of  the  peace 
for  the  county,  district,  or  place  near  to  the  place  where  the  offence  or 
offences  shall  be  committed,  or  such  offender  or  offender's  shall  be 
seized  and  apprehended ;  and  such  justice  and  justices  shall,  and  is 
and  are  hereby  required  to  proceed  and  act  with  respect  to  such  offender 
or  offenders,  according  to  the  provisions  of  this  or  any  other  acts  for 
repairing  turnpike  roads. 


XIII.  Ctustws,  $tt.,  mag  titwct  ^rogecuttons. 

Trustees  or  com-  By  3  Geo.  4,  c.  126,  s.  133,  the  trustees  or  commissioners  of  any 
SrectTroseSitlons  *™^P^^  ^°^^'  ^*  ^  public  meeting,  may,  and  they  are  hereby 
for  nuisances,  &a.  empowered,  if  they  think  fit,  to  direct  prosecutions  by  indictm.ent,  or 
otherwise,  against  the  offender  or  offenders  for  any  nuisance  or  other 
offence  done,  committed,  or  continued  in  or  upon  any  of  the  turnpike 
roads  under  their  care  respectively,  or  to  recover  any  penalty  or 
forfeiture  incurred  under  the  provisions  of  this  or  any  other  turnpike 
act,  at  the  expense  of  the  revenues,  belonging  to  such  turnpike  roads, 
to  be  allowed  by  such  trustees  or  commissioners  at  some  subsequent 
meeting. 

XIV.  ^ropettg  in.  Ittl(ictm«tts,  &c.,  to  It  latlr  in  Cnistees. 

7  Geo.  4,  c.  64.  By  7  Geo.  4,  c.  64,  s.  17,  with  respect  to  property  under  turnpike 

Property  of  turn-  trusts,  it  is  enacted,  that  in  any  indictment  or  information  for  any 
b'^aid^^'th^  "1*7  felony  or  misdemeanor  committed  on  or  with  respect  to  any  house, 
rustees"  ^  '  building,  gate,  machine  lamp,  board,  stone,  post,  fence,  or  other  thing, 
erected  or  provided  in  pm-suance  of  any  act  of  Parliament  for  making 
any  turnpike  road,  or  any  of  the  conveniences  or  appurtenances  there- 
unto respectively  belonging,  or  any  materials,  tools,  or  implements 
provided  for  making,  altering,  or  repairing  any  such  road,  it  shall  be 
sufficient  to  state  any  such  property  to  belong  to  the  trustees  or  com- 
missioners of  such  road,  and  it  shall  not  be  necessary  to  specify  the 
names  of  any  of  such  trustees  or  commissioners. 


_  If  a  person  employed  by  a  trustee  of  turnpike  tolls  to  collect  them,     15.  Mecovery 
lives  in  tte  toll  house  rent  free,  the  property  in  the  house,  in  an  indict-  and  application 
ment  for  burglary,  may  be  laid  in  the  person  so  employed  by  the      of  penalties. 
lessee,  he  having  the  exclusive  possession,  and  the  toll  house  not  being 
parcel  of  any  premises  occupied  by  his  employer.     (S.  y.  Camfield, 
R.  &  M.  C.  a.  B.  42.) 

XV.  itecobeta  ant»  appltcatton  of  penalties. 

By  4  Geo.  4,  c.  93,  s.  83,  in  all  cases  in  ■which,  by  the  said  recited  act  4  Geo.  4,  c.  95. 
[3  Geo.  4,  c.  126],  any  penalty  or  forfeiture,  by  that  or  any  other  act  Juatioes may  pro- 
or  acts  for  making  or  maintaining  any  turnpike  road  imposed,  is  made  fa  ao  reoo™e™y  "^ 
recoverable  by  information  before  a  justice  of  the  peace,  it  shall  and  of  penalties, 
may  be  lawful  for  any  justice  {a)  of  tho  peace  to  whom  complaint 
shall  be  made  of  any  offence  against  any  such  act,  or  the  said  recited 
act,  or  this  act,  to  summon  the  party  complained  against  before  him, 
and,  on  such  summons  to  hear  and  determine  the  matter  of  such 
complaint,  and,  on  proof  of  the  offence,  to  convict  the  offender,  and 
to  adjudge  him  to  pay  the  penalty  or  forfeiture  incurred,  and  to  pro- 
ceed to  recover  the  same  although  no  information  in  writing  shall  have  No  information 
been  exhibited  or  taken  by  or  before   such  justice ;    and  all  such  ™  writing  neoea- 
prooeedings  by  summons  without  information  shall  be  as  good,  valid,  ^^' 
and  effectual,  to  all  intents  and  purposes,  as  if  an  information  in 
writing  was  exhibited. 

By  the  3  Geo.  4,  c.  126,  s.  141,  all  penalties,  forfeitures  and  fines,  3  Geo.  4,  c  126. 
by  this  act  inflicted  or  authorised  to  be  imposed  (the  manner  of  levying  Becovery  and  ap- 
and  recovering  and  applying  whereof  is  not  herein  otherwise  directed),  ^^g^''™  °^  penal- 
shall,  upon  proof  and  conviction  of  the  offences  respectively,  before 
any  justice  of  the  peace  for  the  county,  riding,  or  place  where  the 
offence  shall  have  been  committed,  (as  the  case  may  require,)  either 
by  the  confession  of  the  party  offending,  or  by  the  oath  of  any 
credible  witness  or  witnesses  (J),  (which  oath  such  justice  is  in  every 
such  case  hereby  fully  authorised  to  administer),  be  levied,  together 
with  the  costs  attending  the  information  and  conviction,  by  distress  Distress  and  sale. 
and  sale  of  the  goods  and  chattels  of  the  party  or  parties  offending, 
by  warrant  under  the  hand  and  seal  of  such  justice  (which  warrant 
such  justice  is  hereby  empowered  and  required  to  grant),  and  the 
overplus  (if  any)  after  such  penalties,  forfeitures,  and  fines,  and  the 
charges  of  such  distress  and  sale  are  deducted,  shall  be  returned, 
upon  demand,  unto  the  owner  or  owners  of  such  goods  and  chattels ;  Commitment. 
and  in  case  such  fines,  penalties,  and  forfeitures,  shall  not  be  forth- 
with paid  upon  conviction,  then  it  shall  be  lawful  for  such  justice  to 
order  (c)  the  offender  or  offenders,  so  convicted  to  be  detained  and  kept 
in  safe  custody  until  return  can  be  conveniently  made  to  such  warrant 
of  distress,  unless  the  offender  or  offenders  shall  give  sufficient 
security,  to  the  satisfaction  of  such  justice,  for  his  or  their  appear- 
ance before  such  justice,  on  such  day  or  days  as  shall  be  appointed  for 
the  return  of  such  warrant  of  distress^  such  day  or  days  not  being 
more  than  7  days  from  the  time  of  taking  any  such  security, 
and  which  security  the  said  justice  is  hereby  empowered  to  take 
by  way  of  recognizance  or  otherwise  (d) ;  but  if  upon  the  return 
of  such  warrant  it  shall  appear  that  no  sufficient  distress  can 
be  had  thereupon,  then  it  shall  be  lawful  for  any  such  justice  of  the 
peace  as  aforesaid,  and  he  is  hereby  authorised  and  required,  by 
warrant  or  warrants,  under  his  hand  and  seal,  to  cause  such  offender 


(a)  A  justice   may  act  though    a  (c)  This  order  may  he  by  parol, 
trustee  or  creditor,  ante,  p.  1161.  {Stilly.  Watts,  T East,  533.) 

(b)  As     to     such     witnesses,    see  ,   (d)  See  stat.   "  Distress  uvder  Jus- 
p.  1282.  tice^s  Warrant." 
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15.  Mecovery 

cmd  application 

of  penalties, 

3  Geo.  4,  c.  126. 

Application  of 
penalty. 


4  Geo.  4,  c.  95. 
Damages  and 
cliarges  in  case  of 
disputes  to  be  set- 
tled by  justices  in 
addition  to  pe- 
nalties. 


3  Geo.  4,  c.  126. 
Penalties  when 
recoverable  by 
action,  &c.  (a). 


'  Sic. 


Notice  of 
action  (&). 


or  oflFenders  to  be  committed  to  the  common  gaol  or  house  of  correction 
of  the  county,  riding  or  ^lace  where  the  offender  shall  be  or  reside, 
there  to  remain  without  bail  or  mainprize,  for  any  time  not  exceeding 
three  calendar  months,  unless  such  penalties,  forfeitures,  and  fines, 
and  all  reasonable  charges  attending  the  same,  shall  be  sooner  paid 
and  satisfied;  and  the  monies  arising  by  such  penalties,_ forfeitures, 
and  fines  respectively,  when  paid  or  levied,  if  not  otherwise  directed 
to  be  applied  by  this  act,  shall  be  from  time  to  time,  paid,  one  moiety 
thereof  to  the  informer  or  person  suing  for  and  recovering  the  same, 
and  the  other  moiety  to  the  treasurer  or  treasurers  to  the  trustees  or 
commissioners  for  repairing  and  maintaining  the  road  on  which  such 
offence  shall  have  been  committed,  and  applied  and  disposed  of  for  the 
purpose  of  such  road,  and  of  this  act. 

Stat.  4  Geo.  4,  c.  95,  s.  69,  enacts,  that  where  by  that  act,  or  by 
stat.  3  Geo.  4,  c.  126,  or  any  act  for  making  or  maintaining  any  turn- 
pike road,  any  damages  or  charges  are  directed  or  authorised  to  be 
paid  or  recovered,  in  addition  to  any  penalty  or  penalties  for  any 
offence  or  offences,  the  amount  of  such  damages  or  charges  in 
case  of  dispute  respecting  the  same,  shall  be  settled,  ascertained,  and 
determined  by  the  justice  or  justices  of  the  peace  by  or  before  whom 
any  offender  shall  be  convicted  of  any  such  offence  or  offences,  who  is 
hereby  authorised  and  required,  on  non-payment  thereof,  to  levy  such 
damages  or  charges  by  distress  and  sale  of  the  offender's  goods  and 
chattels,  in  manner  directed  by  the  said  recited  act  [3  Geo.  4,  c.  126], 
for  the  levying  of  any  penalties  or  forfeitures. 

By  stat.  3  Geo.  4,  c.  126,  s.  143,  every  prosecutor  or  informer  shall 
sue  for  and  recover  any  forfeiture  or  penalty  imposed  by  this  or  any 
other  act  or  acts  of  Parliament  made  for  erecting  turnpikes  or  for 
repairing  and  amending  turnpike  roads,  in  the  manner  hereinafter 
mentioned ;  (that  is  to  say),  if  the  same  shall  exceed  the  sum  of  201.  or 
upwards,*  it  shall  be  recoverable  by  action  (a)  of  debt  in  any  of  his 
Majesty's  courts  of  record,  in  which  it  shall  be  sufficient  to  declare  that 
the  defendant  is  indebted  to  the  plaintiff  in  the  sum  of  ,  being  forfeited 
by  3  Geo.  4,  intituled  an  act  [here  set  forth  the  title  of  this  act,  if  the 
offence  shall  he  committed  under  it,  or,  "  an  act,"  &c.,  setting  out  the  title 
of  the  act  under  which  the  'penalty  shall  6e  claimed']  ;  and  the  plaintiff,  if 
he  recover  in  any  such  action,  shall  have  full  costs,  provided  that 
there  shall  not  be  more  than  one  recovery  for  the  same  offence, 
and  that  21  days'  (6)  notice  (c)  be  given  to  the  party  offending,  pre- 


(a)  A  prosecution  for  a  penalty  is 
the  only  mode  of  proceeding  against 
a  collector  for  extortion ;  no  action 
lies. 

The  General  Turnpike  Act  (13  Geo. 
.3,  c.  84,  s.  13),  havLQg  given  a  penalty 
to  he  recovered  hy  information  before 
justices  of  the  peace,  or  by  action  for 
using  a  greater  number  of  horses.than 
is  thereby  allowed  for  the  draught  of 
waggons,  &o. ,  on  the  roads,  and  the 
19th  section  having  provided,  that  if 
it  appear  on  oath,  to  the  satisfaction 
of  any  justice  of  the  peace,  or  court  of 
justices,  that  the  caniage  could  not 
be  drawn  with  the  ordinary  number 
of  horses,  by  reason  of  deep  snow  or 
ice,  such  justice  of  peace  or  Court  may 
stop  aU  proceedings  before  them  re- 
spectively ;  it  was  held,  that  such 
application  for  a  stay  of  proceedings 
must  be  made  to  the  Court  in  which 


the  action  was  brought,  and  that  the 
defence  is  not  available  at  Nisi  Privji, 
{MoHnson  v.  PococTc,  11  East,  484.) 

(V)  But  a  calendar  month's  notice 
of  action  is  requisite,  siace  the  passing 
of  the  5  &  6  Vict.  c.  97,  s.  4. 

(c)  A.  having  contracted  with  the 
trustees  of  a  turnpike  road  to  repair 
the  road  for  a  specific  sum,  B. ,  one  of 
the  trustees,  let  out  to  A.  his  horse 
and  cart  for  5s.  a  day,  and  they  were 
used  in  the  repair  of  the  road.  In 
debt  against  B.  for  penalties  under 
the  3  Geo.  4,  c.  126,  s.  65,  it  was 
held,  that  the  notice  of  action,  not 
stating  that  B.,  when  he  let  out  his 
horse  and  cart,  was  acting  as  a  trus- 
tee, was  bad  ;  and  also,  that  the  no- 
tice being  bad,  the  plaintiff  was 
barred,  not  only  of  his  right  to  costs, 
but  of  his  right  to  sue.  {Towsey  v. 
White,  5  B.&O.  126.) 
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vious  to  the  commencement  of  such,  action,  and  that  the  same  be  16,  Actions,  Sc. 
brought  and  commenced  within  3  calendar  months  after  the  offence       and  costs. 

for  which  such  action  is  brought  shall  have  been  committed ;  and  if  — 

such  penalty  or  forfeiture  shall  not  exceed  the  sum  of  201.,  and  shall  ^        *;  "'  ^^^' 
be  more  than  51.,  the  same  shall  be  recoverable  only  by  information  Limitation  of. 
before  a  justice  of  the  peace,  subject  to  appeal  in  manner  hereinafter  When  recoverable 
mentioned;    and  if  such  penalty  or  forfeiture  shall  not  exceed  -tj^g '"'ly ''y'^'"'"''*'™- 
sum  of  5Z.,  the  same  shaU  in  like  manner  be  recoverable  only  by  in- 
formation before  a  justice  of  the  peace,  and  no  writ  of  certiorari  to  Certiorari, 
remove  the  same  shall  be  allowed. 

Sect.  54.  In  case  any  toU  collector  or  person  acting  as  such  shall  if  toU  ooUeotors 
offend  against  any  of  the  provisions  of  this  act,  whereby  any  penalty  to^eieTied'on'^^^ 
shall  be  incurred,  and  shall  abscond  or  absent  himself  so  as  not  to  be  lessees  of  toils. 
found,  then  it  shall  and  may  be  lawful  for  any  justice  of  the  peace 
before  whom  any  such  toll  collector  or  person  shall  have  been  con- 
victed of  any  such  offence,  in  case  of  such  collector  or  other  person 
absconding  after  conviction,  or  in  case  of  his  or  her  absconding  pre- 
vious to  conviction,  then  for  any  other  justice  of  the  peace  acting  for 
the  county,  on  an  examination  of  the  circumstances,  and  ascertaining, 
by  the  examination  of  witnesses,  that  such  offence  has  been  committed 
by  the  person  absconding  to   order  and  adjudge  that  the  penalty 
incurred  as  aforesaid  shall  be  paid  by  the  lessee  or  farmer  of  the  tolls 
under  whom  such  collector   or  other  person  shall  act;    all   which 
penalties  shall  be  levied  and  recovered  from  such  lessee  or  farmer,  and 
applied  in  manner  hereinafter  directed. 

As  to  irregularity  in  distresses,  &c.,  see  infra.  Irregularity  in 

Sect.  137.  No  conviction  shall  be  had  or  made  by  virtue  of  this  act,  distress,  &o. 
unless  upon  the  view  of  a  justice  convicting,  or  on  confession  of  the  Oonviotion  to  be 
party  accused,  or  upon  the  oath  of  one  or  more  credible  witness  or  ™™!Ii't  j™*"'^' 

'^  .,  ''  '  ^  or  on  oatn  or  con- 

Wltnesses.  fession. 

See  further  as  to  witnesses  and  evidence,  p.  1281. 

By  9  Geo.  4,  c.  77,  s.  18,  no  person  or  persons  shall  or  may  be  con-  9  Geo.  i,  c.  77. 
vioted  of  any  offence  or  offences  contrary  to  the  provisions  of  this  act.  And  within  six 
or  of  the  said  recited  acts  [3  Geo.  4,  c.  126,_  4  Geo.  4,  c.  95,  and  7  &  8  Sf™ffenoe.°'" 
Geo.  4,  c.  24],  or  of  any  local  turnpike  act,  in  a  summary  way,  before 
any  justice  or  justices  of  the  peace,  after  the  expiration  of  6  months 
from  the  time  when  any  such  offence  or  offences  shall  or  may  have 
been  committed. 


XVI.  actions,  Etmitation  of ;  Centrei;  of  amenits ; 
antr  Olosts. 

As  to  when  trustees  are  personally  liable,  and  may  be  sued,  see  By  and  against 
p.  1177.  trustees. 

As  to  when  they  may  sue  and  how,  see  p.  1177. 

As  to  actions  by  trustees  for  subscriptions,  see  p.  1180. 

As  to  when  surveyors  and  other  officers  may  be  sued,  see  p.  1186.       officers. 

As  to  actions  against  mortgagees  for  continuing  in  possession  after  Mortgages. 
debt  satisfied,  see  p.  1255. 

As  to  actions  for  extortion,  see  p.  1189. 

As  to  actions  for  a  special  injury  by  obstruction,  see  p.  1066.  Extortion. 

As  to  actions  for  penalties,  and  the  notice  and  limitation  thereof.  Special  injuries. 

see  p.  1279.  Penalties. 

As  to  evidence  and  witnesses,  see  p,  1281. 

By  3  Geo.  4,  c.  126,  s.  144,  where  any  distress  shall  be  made  for  3  (jeo.  4,  u.  126. 

.— -— — _ . .  Evidence  and  wit- 
nesses. 
A  notice  of  action  under  an  act  of  larly  mentioned,  and  exempted  from 
Parliament  against  a  toll-gatekeeper,  the  payment  of  toU  in  and  by  a  cei- 
"for  demanding  and  taking  of  the  tain  act  of  Parliament,  intituled,  &o.," 
plaintiff  toll  for,  and  in  respect  of,  : — is  uncertain  and  bad.  {Freeman  v. 
certain  matters  and  things  partiou-      Line,  Chit.  Rep.  672.) 
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16.  ActionSf  &c. 
and  costs. 

3  Geo.  4,  c.  126. 
Distress  not  un- 
lawful ah  initio. 


Action  on  th.e  case 
given. 

Tender  of 
amends  (a). 


Limitation  of 
actions. 


Venue  local. 
General  issue. 


any  sum  or  sums  of  money  to  be  levied  by  virtue  of  this  act,  or  any 
other  act  for  repairing,  amending,  or  maintaining  any  turnpike  road, 
the  distress  itself  shaU  not  be  deemed  unlawful,  nor  the  party  or 
parties  making  the  same  be  deemed  a  trespasser  or  trespassers  on 
account  of  any  default  or  want  of  form  in  any  proceeding  relating 
thereto,  nor  shall  the  party  or  parties  distraining  be  deemed  a  tres- 
passer or  trespassers  ah  initio,  on  account  of  an  irregularity  which 
shall  be  afterwards  done  in  making  the  distress ;  but  the  person  or 
persons  aggrieved  by  such  irregularity  may  recover  satisfaction  for 
the  special  damage  in  an  action  on  the  case :  Provided  always,  that  no 
plaintiff  or  plaintiffs  shall  recover  in  any  action  for  such  irregularity, 
trespass  or  wrongful  proceedings,  if  tender  of  sufficient  amends  (a)  shall 
be  made  by  or  on  behalf  of  the  party  or  parties  who  shall  have  committed 
or  caused  to  be  committed  any  such  irregularity  or  wrongful  proceed- 
ings, before  such  action  brought ;  and  in  case  no  such  tender  shall 
have  been  made,  it  shall  and  may  be  lawful  for  the  defendant  in  any 
such  action,  by  leave  of  the  court  where  such  action  shall  depend,  at 
any  time  before  issue  joined,  to  pay  into  court  such  sum  of  money  as 
he  or  they  shall  see  iit ;  whereupon  such  proceedings,  or  orders  and 
judgment  shall  be  had,  made,  and  given  in  and  by  such  court  as  in 
other  actions,  where  the  defendant  is  allowed  to  pay  money  into 
court. 

Sect.  147.  If  any  action  or  suit  shall  be  commenced  against  any 
person  or  persons  for  any  thing  done  in  pursuance  of  this  act  (i),  then, 
and  in  every  such  case,  such  action  or  suit  shall  be  commenced  or 
prosecuted  within  3  months  after  the  fact  committed,  and  not  after- 
wards ;  and  the  same  and  every  such  action  or  suit  shaU  be  brought 
in  the  county  or  place  where  the  cause  of  action  shall  have  arisen,  and 
not  elsewhere  (c) ;  and  the  defendant  or  defendants  in  every  such 
action  or  suit  shall  and  may  plead  the  general  issue,  and  at  the  trial 
thereof  give  this  act  and  the  special  matter  in  evidence ;  and  if  the 
matter  or  thing  complained  of  shall  appear  to  have  been  done  under 
the  authority  and  in  execution  of  this  act,  or  if  any  such  action  or 
suit  shall  be  brought  after  the  time  limited  for  bringing  the  same,  or 
be  brought  and  laid  in  any  other  county  or  place  than  as  aforemen- 
tioned, then  the  jury  shall  find  for  the  defendant  or  defendants  ;  and 
if  the  plaintiff  shall  become  nonsuit,  or  discontinue  his  or  her  action 


(a)  Under  the  Highway  Act,  13 
Geo.  3,  t.  78,  in  which  powers  for 
getting  materials  are  given  to  the 
surveyors,  it  was  held,  that  where 
surveyors  had  made  a  new  way  to 
carry  materials,  and,  after  action 
brought,  had  paid  money  into  Conrt 
as  amends,  the  sufficiency  of  such 
amends  could  not  be  questioned  at 
Nisi  Prius,  hut  ought  to  have  been 
ascertained  by  justices  of  peace.  [Boy- 
field  y.  Porter,  13  East,  200.) 

(h)  See  the  cases  and  decisions 
under  the  Highway  Act,  ante,  p. 
1092.  (And  see  Kemp  v.  Burt,  4  B. 
(Sc  Adol.  424  ;  Charlesworth  v.  Eud- 
gard,  1  Cr.  M.  di  E.  896;  and  White- 
houseY.  Fellows,  30  L.  J.  0.  P.  305, 
and  ante,  p.  1092.) 

(c)  See  Basing  v.  Slcelton  (5  T.  E. 
\&;  1  G.  M.  &  R.  245).  Where  a 
statute  enacted,  "that  no  action 
should  be  commenced  against  any 
person,  for  anything  done  in  pursu- 


ance of  the  act,  until  21  days'  notice 
should  be  given  to  the  clerk  of  the 
trustees,  or  after  sufficient  satisfaction 
or  tender  thereof  made  to  the  party 
aggrieved,  or  after  6  calendar  months 
next  after  the  fact  committed,  and 
that  every  such  action  should  be 
brought  in  the  county  or  place  where 
the  matter  should  arise,  and  not  else- 
where, and  the  defendant  should  and 
might  at  his  election  plead  specially, 
or  the  general  issue  not  guilty,  and 
give  evidence  that  the  same  was  done 
in  pursuance  and  by  the  authority  of 
that  act."  In  assumpsit  against  the 
toll  collector,  to  recover  the  amount 
of  tolls  improperly  collected  by  him  : 
— Held,  that  the  venue  should  have 
been  laid  in  the  coimty  where  the 
tolls  are  collected,  and  that  the  de- 
fendant was  entitled  to  21  days'  no- 
tice of  action.  (Waterhome  v.  Keen, 
4  B.  &  C.  200.) 
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after  the  defendant  shall  have  appeared,  or  have  a  verdict  against  him  17.  Evidence, 
or  her,  or  if,  upon  demurrer,  judgment  shall  be  given  against  the  witnesses,  mid 
plaintiflf,  the  defendant  shall  and  may  recover  treble  costs,  and  have  oaths. 

the  like  remedy  for  recovery  thereof  as  any  defendant  or  defendants  — 

hath  or  have  in  any  cases  by  law.  Costs. 

But  by  the  5  &  6  Vict.  c.  97,  ss.  2  &  4  {ante,  p.  1093,  n.  (c) ),  in  actions,  5  &  e  Vict.  0.  67. 
&c.  commenced  after  the  passing  thereof,  instead  of  these  treble  costs, 
the  defendant  shall  receive  such  full  and  reasonable  indemnity  as  to  all 
costs,  charges,  and  expenses  incurred  in  and  about  any  action, 
suit,  or  other  legal  proceeding,  as  shall  be  taxed  by  the  proper  officer 
in  that  behalf,  subject  to  be  reviewed  in  like  manner  and  by  the  same 
authority  as  any  other  taxation  of  costs  by  such  officer. 

By  4  Geo.  4,  c.  95,  s.  61,  in  case  any  action,  suit,  or  prosecution,  i  Geo.  4,  c.  85. 
shall  be  brought  or  commenced  against  any  such  trustee  or  commis-  '^°^^  "^  trustees. 
sioner,  for  any  thing  done  by  virtue  or  in  pursuance  of  the  said  recited 
act,  3  Geo.  4,  c.  126,  or  this  act,  or  any  such  act  for  making  or  main- 
taining any  turnpike  road,  aU.  the  costs,  charges,  and  expenses  of 
defending  such  action,  suit,  or  prosecution,  or  which  such  teustee  or 
commissioner  shall  incur  in  consequence  thereof,  shall  be  defrayed  out 
of  the  toUs  arising  on  the  turnpike  road  for  which  such  trustee  or 
commissioner  shall  act.  (See  Wormwell  v.  Eaihtone,  6  Bing.  668 ; 
unte,  1177.) 

A  notice  of  action  is  required,  when  proceeding  against  an  offender  Notice  of  action. 
for  a  penalty,  ante,  p.  1280 ;  but  not  in  other  cases,  except  against  a 
magistrate. 


XVII.  ©bitjence,  W^itxitrnt^,  an^  ©atp  («). 

By  3  Geo.  4,  0.  126,  s.  72,  all  orders  and  proceedings  of  the  trustees  3  Geo.  4,  0. 126. 
or  commissioners  of  every  tui-npike  road,  together  with  the  names  of  Order  and  pro- 
the  trustees  or  commissioners  present  at  every  meeting,   shall  be  entered  ta°bTOks 
entered  in  a  book  or  books  to  be  kept  by  the  clerk  to  the  said  trustees  whicli  shall  be 
or  commissioners  for  that  purpose,  and  be  signed  by  the  chairman  of  ( b)  °.p™  * »'■  inspeo- 
the  meeting  or  meetings  at  which  such  orders  or  proceedings  shall  be  '™* 
from  time  to  time  made  or  had ;  and  that  such  book  or  books  shall  be 
open  at  all  seasonable  times  to  the  inspection  of  any  of  the  trustees  or 
commissioners  (c),  without  fee  or  reward ;  and  such  orders  and  pro- 
ceedings, so  entered  and  signed  by  the  chairman  of  such  meeting  or 
meetings  as  aforesaid,  shall  be  deemed  and  taken  to  be  original  orders  f  °°^  *°  *'®  °"" 
and  proceedings ;  which  said  book  or  books,  as  well  as  the  book  or 
books  in  which  the  oath  or  affirmation  directed  to  be  taken  by  the  said 
trustees  or  commissioners  shall  be  entered,  and  also  the  book  or  books 
directed  to  be  kept  for  registering  mortgages  and  assignments,  and  all 
entries  in  such  books  respectively,  shall  and  may  be  read  in  evidence 
in  all  courts  whatsoever,  in  all  cases  of  appeal,  and  in  all  prosecutions, 
suits,  and  actions  whatsoever  (c). 

The  9  Geo.  4,  c.  77,  after  repealing  so  much  of  4  Geo.  4,  c.  95,  as  9  <3eo.  4,  0.  77. 
enacts,  that  books  of  account  and  proceedings  shall  be  received  as  evi-  and'^roceedtaes*' 
dence,  enacts,  by  s.  2,   all  books  kept  for  registering  mortgages  or  to  be  received  in 
assignments,   and  all  entries  therein,  and  all  books  containing  the  evidence,  without 
accounts  and  proceedings  of  the  trustees  in  the  execution  of  any  local  tentaTnot^ith™ 
turnpike  act,  kept  according  to  the  directions  and  provisions  of  any  stand'ing  the  act 
such  act,  or  of  the  said  recited  act,  3  Geo.  4,  e.  126,  or  of  this  act,  and  j^°4°^^^°ke*Us 
made  evidence  thereby,  shall  be  admitted  in  evidence  in  all  courts,  repealed ;  and  to 
and  by  all  judges,  justices,  and  others,  without  proving  the  facts  be  open  to  in- 

AW  spection. 

(a)  See  in  general  as  to  evidence,       ham  Railway  Company  v.  Fairclough, 
witnesses,  and  oaths,  ante,  tit.  "  Evi-       3  Scott,  N.R.  68. 

dence,"  a,n&.post,  tit.  "  Oaths."  (c)  See  ante,  p.  1168, 

(b)  See  Tlie  Londmi  and  Birming- 

VOL.    II.  4  N 
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17.  Evidence, 

witnesses,  and 

oaths. 


3  Geo.  i,  0. 126. 


If  action  be 
brouglit  against  a 
trustee,  evidence 
of  his  being  ap- 
pointed and  acting 
sufficient. 


3  Geo.  4,  c.  126. 


Proof  of  exemp- 
tion from  toil. 


Penalty  on  wit- 
nesses not  attend- 
ing when  sum- 
moned, not  ex- 
ceeding 40a. 
•  Sic. 


therein  contained,  unless  such,  facts,  or  any  of  them,  stall  be  first  con- 
troverted, notwithstanding  any  former  act,  under  the  provisions  of 
which  such  books  may  have  been  originally  kept,  may  be  repealed ; 
and  aU  such  books  diaU  be  preserved  and  kept  by  the  clerk  for  the 
time  being  of  such  trustees,  and  shall  at  all  seasonable  times  be  open 
to  the  inspection  of  the  said  trustees,  and  of  any  creditor  or  creditors 
of  the  toUs,  without  fee  or  reward ;  and  the  said  trustees  and  creditors, 
or  any  of  them,  shall  and  may  take  copies  or  extracts  from  the  said 
book  or  books,  or  any  part  or  parts  thereof  respectively,  without  pay- 
ing any  thing  for  the  same ;  and  in  case  the  clerk  to  the  said  trustees 
shall  refuse  to  permit,  or  shall  not  permit,  the  said  trustees,  or  such 
creditors,  or  any  of  them,  to  inspect  the  said  book  or  books,  or  to  take 
such  copies  or  extracts  as  aforesaid,  such  clerk  shall  forfeit  and  pay 
any  sum  of  money  not  exceeding  51.  for  every  such  offence. 

By  3  Geo.  4,  c.  126,  s.  73,  ante,  p.  1169,  a  like  penalty  is  imposed  for 
the  non-production  of  books  of  account. 

By  3  Geo.  4,  c.  126,  s.  134,  in  all  cases  where  any  action  shall  be 
brought  by  or  against  any  trustee  or  trustees,  or  commissioner  or  com- 
missioners of  any  turnpike  road,  evidence  of  such  trustee  or  trustees, 
commissioner  or  commissioners,  having  acted  as  such,  together  with 
the  act  of  Parliament  by  which  he  or  they  was  or  were  appointed,  or 
the  order,  or  a  copy  of  the  order  for  his  or  their  appointment  or 
election,  in  case  he  or  they  was  or  were  appointed  or  elected  by  the 
trustees  or  commissioners,  shall  be  sufficient  proof  of  his  or  their 
being  a  trustee  or  trustees,  commissioner  or  commissioners.  (See 
ante,  p.  1180.) 

It  has  been  held,  that  the  words  in  this  enactment,  in  aue  he  was 
appointed  or  elected  iy  the  trustees,  apply  to  cases  where  there  has  been 
an  appointment  or  election  defado  by  the  trustees,  in  contradistinction 
to  an  appointment  by  the  Eoad  Act ;  and  therefore  proof  of  a  party 
having  acted  as  trustee,  and  of  an  order  made  by  the  trustees  for  his 
appointment  or  election,  is  sufficient ;  and  it  would  be  so  even  under 
a  local  act,  whereby  the  appointment  of  new  trustees  on  death  or 
removal  was  required  to  be  under  the  hands  and  seals  of  5  of  the 
old  trustees,  and  although  it  was  shown  that  the  order  for  such  ap- 
pointment was  not  so  made.  (Doe  d.  Baggaley  v.  Hares;  i  B.  &  Ad. 
435.) 

If  a  person  be  named  in  a  turnpike  act  as  one  of  the  trustees,  and 
has  acted  as  such,  and  been  recognised  as  a  trustee  by  the  plaintiff,  the 
judge,  at  a  trial  of  a  cause,  in  which  the  goodness  of  his  title  to  act  is 
not  the  matter  directly  in  issue,  will  take  Tn'-m  to  be  a  good  trustee,  and 
will  not  allow  evidence  to  be  given  on  the  part  of  the  plaintiff,  to  show 
that  the  person  has  not  taken  the  oath  prescribed  by  the  3  Geo.  4, 
e.  126,  s.  62,  to  be  taken  by  trustees  of  the  road,  before  they  act  as 
such.     {Pritchard  v.  Walker,  3  O.  &  P.  212.) 

By  3  Geo.  4,  o.  126,  s.  64,  ante,  p.  1160,  if  a  person  be  sued  for  acting 
as  trustee  without  being  qualified,  the  proof  of  qualification  lies  on 
him. 

Sect.  36.  If  any  person  or  persons  shall,  by  any  fraudulent  or  col- 
lusive means  whatsoever,  claim  or  take  the  benefit  of  any  exemption 
from  toU  or  from  overweight,  or  for  using  any  additional  horse  or 
horses,  or  of  any  other  exemption  or  exemptions  whatsoever  in  this 
act  contained,  every  such  person  shall,  for  every  such  ofifence,  forfeit 
and  pay  any  sum  not  exceeding  51. ;  and,  in  all  cases,  the  proof  of 
exemption  shall  be  upon  the  person  claiming  the  same.  (And  see  2  & 
3  Vict.  c.  47,  s.  10 ;  and  3  &  4  Vict.  c.  88.) 

By  3  Geo.  4,  c.  126,  s.  138,  if  any  person  or  persons,  after  having 
been  paid  or  tendered  a  reasonable  sum  of  money  for  his,  her,  or  their 
costs,  charges,  and  expenses,  shall  be  summoned  as  a  witness  or 
witnesses  to  give  evidence  before  any  justices*  of  the  peace,  touching 
any  matter  of  fact  Contained  in  any  information  or  complaint  for  any 
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offence  against  any  act  of  Parliament  relating  to  turnpike  roads,  or  19.  Appeal  and 
this  act,  either  on  the  part  of  the  prosecutor  or  the  person  or  persons      certiorwri. 

accused*," shall  reftise  or  neglect  to  appear  at  the  time  and  place  for  I — ', 

that  purpose  appointed,  without  a  reasonable  excuse  for  his,  her,  or  "  ^"'' 
their  refosal  or  neglect,  or  appearing  shall,  (after  haying  heen  paid  or 
tendered_a  reasonable  sum  for  his  costs,  charges,  and  expenses,)  refuse 
to  be  examined  upon  oath,  and  give  evidence  before  such  justice  of  the 
peace,  then,  and  in  either  of  such  cases,  such  person  shall  forfeit,  for 
every  such  offence,  any  sum  not  exceeding  40s. 
As  to  witnesses,  see  "  Evidence"  and  "  Oaths." 

Oaths.'] — By  3  Geo.  4,  c.  126,  s.  146,  where  any  oath  or  affirmation  power  to  admiu- 
is  by  this  or  any  act  relating  to  any  turnpike  road  required  and  directed  ieter  oaths. 
to  be  made  or  taken,  the  justices  of  the  peace  of  any  county  or  place, 
or  the  trustees  or  commissioners  of  any  turnpike  road,  (as  the  case 
may  be,)  and  according  to  the  several  jurisdictions  herein  given  to 
them  respectively  as  aforesaid,  shall,  and  they  are  hereby  respectively 
empowered  to  administer  the  same. 


XYIII.  jForms  oi  lroceetittt0a. 

By  3  Geo.  4,  c.  126,  s.  148,  the  forms  of  proceeding  relative  to  the  Forms  in  the 
several  matters  contained  in  this  act,  which  are  set  forth  and  expressed  schedule  annexed 
in  the  schedule  hereunto  annexed,  may  be  used  upon  all  occasions, 
with  such  additions  and  variations  only  as  may  be  necessary  to  adapt 
them  to  the  particular  exigencies  of  the  case,  and  that  no  objection 
shall  be  made  or  advantage  taken  for  want  of  form  in  any  such  pro- 
ceedings by  any  person  or  persons  whomsoever  {a). 


XIX.  appeal  anil  Oletttoratt. 

By  4  Geo.  4,  c.  95,  s.  87,  if  any  person  shall  think  himself  or  her-  i  Geo.  i,  o.  95. 
'self  aggrieved  by  any  order,  judgment,  or  determination  made,  or  by  Persons  aggrieved 
any  matter  or  thing  done  by  any  justice  or  justices  of  the  peace,  or  by  ^^r'a^slons. 
any  trustees  or  commissioners  of  any  turnpike  road  (J)  in  pursuance  of 
this  act,  or  the  said  recited  act  [3  Geo.  4,  c.  126],  or  any  local  act  for 
making,  repairing,  or  maintaining  any  turnpike  road,  (except  where 
the  order,  judgment,  or  determination  of  any  such  justice  or  justices, 
trustees  or  commissioners,  are  hereby  declared  to  be  final  and  con- 
clusive, and  except  under  the  particular  circumstances  hereinafter 
mentioned,)  and  for  which  no  particular  method  of  relief  hath  been 
already  appointed,  such  person  may  appeal  to  the  justices  of  the  peace 
at  the  next  general  or  quarter  sessions  of  the  peace  to  be  held  for  the 
county,  division,  riding,  or  place  wherein  the  cause  of  such  complaint 
shall  arise,  such  appellant  first  giving  or  causing  to  be  given  to  such 
justice,  commissioner,  or  trustee,  by  whose  act  or  acts  such  person 
shall  think  himself  or  herself  aggrieved,  notice  in  writing  (c)  of  his  or  Notice  of  appeal, 
her  intention  to  bring  such  appeal,  and  of  the  matter  thereof,  within 
6  days  after  the  cause  of  such  complaint  shall  arise,  and  withia  4  days 
after  such  notice  entering  into  recognizances  before  some  justice  of 
the  peace,  with  2  sufficient  sureties,  conditioned  to  try  such  appeal  at,  Recognizance, 
and  abide  the  order  of,  and  pay  such  costs  as  shall  be  awarded  by  the 

{a)  See  ante,  p.  1172,   as  to  the  12  &  13  Vict.  c.  45,  in  every  case  of 

effect  of  the  9  Geo.  4,  c.    77,  ss.  6  appeal  (except  in  certain  excepted 

and  7.  cases,   not    including   highways)   to 

(J)  This  appeal  clause  applies  only  any  court  of  general  or  quarter  ses- 

to  things  done  by  justices,  trustees,  sions,  14  clear  days'  notice  of  appeal 

or  commissioners,  not  to  an  act  done  at  the  least  is  to  be  given  :  such 

by  a  jury.    (JS.  v.  Trustees  of  NorwiA  notice  of  appeal  is  to  be  in  writing. 

Roads,  5  A.  ih  E.  663.)  duly  signed.     See  "Appeal." 


(e)  Form  No.  120,  post.     By  the 


4  N  2 


4  Geo.  4,  c,  95. 


Costs. 


Proceedings  not 
to  be  removed  by 
certiorari  (a). 
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19.  Appeal  and  justices  at  such  general  or  quarter  sessions,  and  also  to  pay  tlie  penalty 
certiorari.  or  forfeiture  in  case  the  conviction  should  be  affirmed ;  and  each  and 
every  justice  of  the  peace,  commissioner,  or  trustee,  having  received 
notice  of  such  appeal  as  aforesaid,  shall  return  aU  proceedings  what- 
ever had  before  him  respectively,  touching  the  matter  of  such  appeal, 
to  the  said  justices  at  their  general  or  quarter  sessions  aforesaid ;  and 
the  said  justices  at  such  sessions,  upon  due  proof  of  such  notice  having 
been  given  as  aforesaid,  and  of  such  recognizance  having  been  entered 
into  in  manner  before  directed,  shall  hear  and  finally  determine  the 
causes  and  matters  of  such  appeal  in  a  summary  way,  and  award  such 
costs  to  the  parties  appealing  or  appealed  against  as  they  the  said 
justices  shall  think  proper,  to  be  levied  and  recovered  by  distress  and 
sale  of  the  goods  and  chattels  of  the  person  or  persons  against  whom 
such  determination  shall  be  given,  and  the  determination  of  such 
general  or  quarter  sessions  shall  be  final  and  conclusive  to  all  intents 
and  purposes  ;  and  no  proceeding  to  be  had  or  taken  in  pursuance  of 
this  act  shall  be  quashed  or  vacated  for  want  of  form,  or  removed  by 
certiorari,  or  any  other  writ  or  process  whatsoever,  into  any  of  his 
Majesty's  courts  of  record  at  Westminster;  any  law  or  statute  to  the 
contrary  notwithstanding :  Provided  always,  that  in  case  there  shall 
not  be  time  to  give  such  notice,  and  enter  into  such  recognizances  as 
aforesaid,  before  the  next  sessions  to  be  holden  after  the  conviction  of 
the  appellant,  then,  and  in  every  such  case,  such  appeal  may  be  made 
to  the  next  following  sessions,  and  shall  be  there  heard  and  deter- 
mined :  Provided  always,  that  no  appeal  shall  be  allowed  against  any 
conviction  for  any  penalty  or  forfeiture  which  shall  not  exceed  the 
sum  of  40s. 

Where  a  conviction,  und«r  the  above  act,  took  place  on  Monday,  the 
2nd  of  May,  a  notice  of  appeal  sei-ved  on  the  following  Monday,  the 
9th  of  May,  was  held  too  late.  [R.  v.  Justices  of  Middlesex,  2  Dowl., 
N.  S.,  719.)  Queere,  whether  the  notice  can  be  served  on  a  Sunday  ? 
(S.  0.) 

In  a.  V.  Justices  of  Southampton,  [K.  B.  Michaelmas  Term,  29th  No-' 
vember,  1830,)  it  was  questioned  whether,  as  this  act  directs  the  notice 
of  appeal  to  be  given  to  the  justices,  &c.,  the  word  "  parties  "  does  not 
mean  such  justices.  But  the  Oourt  held  the  word  "  parties  "  to  mean 
the  "prosecutor  and  defendant;"  and  the  prosecutor  in  that  case 
having  failed  in  his  appeal,  the  justices,  having  refused  to  issue  their 
warrant  of  distress  against  him  for  the  costs,  were  ordered  by  man- 
damus to  issue  it. 

An  appeal  against  a  conviction,  under  the  above  act,  cam.e  on  to  be 
heard  on  the  6th  of  July,  when  it  was  adjourned,  in  consequence  of 
the  press  of  business  at  the  sessions.  At  the  next  appeal  day,  on  the 
7th  of  August,  it  was  again  adjourned  by  consent  of  counsel : — ^Held, 
notwithstanding,  that  the  respondents,  on  a  subsequent  appeal  day, 
were  entitled  to  call  for  proof  of  the  original  notice  of  appeal,  or  to 
object  to  the  sufficiency  of  such  notice.  {R.  v.  Justices  of  Middlesex, 
supra.) 

In  R.  V.  Justices  of  Hants,  {\  B.  &  Ad.  654,)  it  was  held,  that  a 
party  convicted  under  the  Turnpike  Act  (4  Geo.  4,  c.  95,)  of  having 
taken  too  large  a  toll,  and  adjudged  to  pay  a  penalty  of  41s.,  might 
appeal  to  the  quarter  sessions.  It  was  also  held,  on  an  appeal  by  a 
party  convicted,  that  the  informer  was  the  "party  appealed  against," 
within  the  meaning  of  the  above  87th  section ;  and  justices  having 


Notice  of  appeal. 


Who  may  appeal, 


(a)  This  enactment  only  applies  to 
proceedings  expressly  pointed  out  by 
the  act,  and  does  not  apply  to  proceed- 
ings taken  under  anotlier  act  reeog- 
uised  by  this  act  :  therefore  the  en- 


actment is  not  appHcable  to  proceed- 
ings taken  in  pursuance  of  3  Geo.  4, 
c.  126.  {R.  v.  Trustees  of  Norwich 
and  Watton  Road,  5  A.  <Ci  R  663.) 
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ordered  him  to  pay  101.  for  costs,  th.e  Court  granted  a  mandamtis  to  20.  Consent  to 
them  to  issue  a  warrant  for  levying  the  same  on  the  goods  of  the  iwrnpihe  bill 
informer.  may  be  by  affi- 

The  sessions,  on  appeal  against  a  certificate  of  two  justices,  that  a  davit. 

turnpike  road,  made  under  a  local  act,  had  been  completed  and  was  fit 
to  be  travelled  upon,  having  decided  that  the  certificate  was  void  in 
point  of  law,  and  having  refused  to  go  into  the  merits  of  the  appeal  in 
point  of  fact,  the  Court  of  K.  B.  refused  to  grant  a  mandamus  to  them 
to  hear  the  appeal,  on  the  ground  that  their  decision  was  contrary  to 
the  local  act.  (B.  y.  The  Justices  of  the  W.  R.  of  Torhshire,  5  B.  & 
Adol.  1003.) 

A  rule  nisi  for  a  mandamus  to  compel  justices  to  enter  continuances  Msmdamua  to 
and  hear  an  appeal  against  a  conviction  under  the  4  Geo.  4,  c.  95,  ^^^'^  appeal, 
having  been  obtained,  it  was  held,  that  it  was  no  objection  to  counsel 
appearing  to  show  cause,  that  they  were  instructed  by  the  attomies  of 
the  trustees  of  the  road  on  which  the  offence  was  alleged  to  have  been 
committed  by  the  applicant,  and  not  by  the  justice  before  whom,  or 
the  informer  by  whom,  the  complaint  was  made  on  which  the  convic- 
tion took  place,  and  to  whom  respectively  the  rule  was  addressed. 
{R.  V.  Justices  of  Middlesex,  2  Dowl.,  N.  S.,  119.) 

See  the  observations  as  to  appeals  and  certiorari  under  the  high- 
way acts.  As  to  appeals  and  certiorari  in  general,  see  "  Appeal," 
"Certiorari;"  and  see  a  further  provision  as  to  certiorari  in  the  3 
Geo.  4,  c.  126,  s.  143,  p.  1279. 


XX.  (ffionsmt  to  Curnpifee  ISill  mag  fie  fig  Slffiftrabit^ 

By  stat.  3  Geo.  4,  c.  126,  s.  151,  aU  persons  concerned  or  interested  3  Geo.  4,  c  126. 
in  any  bill  for  making  or  repairing  any  turnpike  road,  or  for  widening  Parties  interested 
or  diverting  such  road,  may  signify  their  consent  to  the  same  by  afiS-  "^enfto  any^"^ 
davit,  taken  and  authenticated  according  to  the  form  hereinafter  pre-  turnpike  bill  by 
scribed,  unless  the  committee  of  either  house  of  Parliament  to  whom  affidavit, 
such  bill,  or  the  petition  of  such  bill,  shall  be  referred,  shall  otherwise 
order. 

Sect.  152.  It  shall  and  may  be  lawful  for  any  one  or  more  justice  or  JuBtices  of  peaoe 
justices  of  the  peace,  or  master  or  masters  extraordinary  in  Chancery  or  masters  extra- 
to  take  affidavits  on  oath  or  affirmation  (which  oath  or  affirmation  ceryen^owered" 
such  justice  or  justices,  or  master  or  masters  extraordinary  in  Chan-  to  take  all  such 
eery,  is  and  are  hereby  authorised  and  empowered  to  administer)  of  a^^^avits. 
the  answers  that  may  be  given  by  the  owners  and  occupiers  of  lands 
on  applications  made  to  them  for  their  consent  to  such  bill,  and  every 
affidavit  shall  be  in  the  form  following,  as  near  as  the  circumstances 
of  the  case  will  admit : 

"  A.  B.,  of  ,  maJceth  oath  and  saitJi,  that  he  did  apply  to  G.  D.,  who 

Jie  believes  to  be  the  owner  of  [set  out  the  property],  being  part  of  the  lands 
through  which  the  intended  turnpike  road  from  E.  to  F.  is  to  be  carried,  or  the 
alteration  to  be  made  (as  the  case  may  be),  and  that  he  received  from  such 
owners  the  answers  set  forth  in  the  paper  hereunto  annesced. 

(Signed)  A.  B. 

"Sworn  [or,  solemnly  affirmed]  before  me  [as  in  the  other  forms  hereinbefore 
set  forth.]    .4s  witness  my  hand  and  seal. ' ' 

And  no  such  affidavit  as  aforesaid  shall  be  subject  or  liable  to  any  Affidavit  not  liable 
stamp  duty  now  payable  by  any  act  or  acts  of  Parliament,  or  which     ^^^P  "  y- 
shall  hereafter  be  imposed,  unless  specially  named  and  made  subject 
thereto  by  the  act  or  acts  of  Parliament  imposing  the  same. 

Sect.  153.  Proof  of  the  hand- writing  of  any  justice  of  the  peace,  or  Proof  of  hand- 
master  extraordinary  in  Chancery,  before  whom  any  such  affidavit  ^'J'^g^^T*'"" 
shall  be  made  as  aforesaid,  shall  be  sufficient  evidence  of  the  signature  sufficient. 
of  such  justice  or  master  extraordinary  before  any  committee  of  either 
House  of  Parliament,  without  any  witness  being  produced  who  was 
present  at  the  time  when  such  affidavit  was  made,  and  without  a  wit- 
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21.  Forms— l%st  jjggg  being  produced  to  prove  that  such  justice  of  tie  peace,  or  master 

li extraordinary  in  Chancery,  before  whom  such  afadavit  was  made,  was 

at  the  time  of  making  such  aflldavit  a  justice  of  peace  or  master  extra- 
ordinary in  Chancery. 

See  the  16  &  17  Vict.  c.  78,  as  to  commissioners  in  Chancery,  and 
5  &  6  Will.  4,  c.  62,  substituting  a  declaration  in  lieu  of  oaths  in  cer- 
tain cases. 


XXI.  jForms,— z»rfo/. 

I.  As  to  Officers  : 

Gbnkkal  appointment  of  an  ofi5.cer  (So.  67)  (a). 
Bond  from  surveyor  (No.  58). 
The  like  from  treasurer  (No.  59). 
Oaths  by  trustees  (No.  60). 

FoHMS  of  informations  and  convictions  against  toU  collectors  for  miscon- 
duct (No.  61). 

H.  As  to  Accounts : 

Summons  to  attend  justices  (No.  62). 

Wakrant  to  distrain  for  money  found  due  (No.  63). 

Commitment  for  want  of  distress  (No.  64). 

General  statement  of  income  and  expenditure,  and  state  of  roads  (No.  66). 

Estimate  of  expense  of  maintaining  turnpike  trusts  (No.  66). 

III.  As  to  Purchases  of  Lands,  &c.  to  improve,  &c.  Roods  : 

Notice  to  owner  and  tenant  of  land  to  treat  with  trustees  for  purchase  of 

land,  &G.  (No.  67). 
Pkeobpt  to  summon  a  jury  to  assess,  &c.  (No.  68). 

Notice  to  owner  of  intended  inquisition,  requiring  production  of  deeds, 
books,  &c.  (No.  69). 

The  like  notice  to  the  tenants  (No.  70). 

Summons  to  witnesses  to  appear  before  jury  (No.  71). 

Oath  to  jury  (No.  72). 

Oath  to  witnesses  (No.  73). 

Inquisition  (No.  74). 

Oeder  of  trustees  for  stopping  up  an  old  road  and  giving  it  in  exchange 
to  owner  of  land  given  up  by  him  for  the  new  road  (No.  75). 

Conveyance  (No.  76). 

IV.  As  to  Hepairs,  &c. : 

Agkbement  by  subscription  for  advancing  money  to  make  and  repair  a 
road  or  highway  (No.  77). 

Agreement  between  trustees  and  a  party  liable  by  tenure  to  repair  some 
part  of  road  (No.  78). 

Notice  by  surveyor  to  get  materials  (No.  79). 

Magistrates'  authority  to  get  them  (No.  80). 


(as)  To  prevent  the  reader  being  it  is  thought  iit  to  continue  num- 

misled,  when  referring  to  the  forms  bering  the  latter  from  the  last  form 

relative  to  highways  in  general,  which  as  to  highways  in  general ;  as  to  which 

hemightbe,  werethe  forms  relative  to  forms  see  ante,  p.  1126. 
turnpike  roads  numbered  from  No.  1, 
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V.  Aa  to  Tolls :  21.  Forms— Hat 

Oeder  of  trustees  for  reducing  the  tolls  (No.  81).  "f- 

Notice  for  letting  tolls  (No.  82). 

.     Notice  for  letting  tolls  in  lots  (No.  83). 

Contract  for  letting  tolls  (No.  84). 

Lease  of  tolls  (No.  85). 

Mortgage  of  toUs  (No.  86). 

Notice  of  meeting  of  trustees  for  ordering  side  gate  to  lie  erected  (No.  87). 

Order  of  trustees  for  erecting  a  turnpike  gate,  &o.  (No.  88). 

"Warrant  from  justice  to  enter  toll-gate  house  and  eject  persons  therefrom 
(No.  89). 

Order  of  trustees  for  erecting  a  weighing  engine  (No.  90). 

Table  of  weights  (No.  91). 

Agreement  between  trustees  of  different  turnpike  roads  for  erecting  one 
weighing  engine  for  the  use  of  certain  roads  (No.  92). 

Information  and  conviction  against  toll  collector  for  extortion  (No.  93). 

The  like  against  him  for  not  putting  his  name  on  toU  house  (No.  94). 

The  like  against  a  person  for  obstructing  the  weighing  of  a  cart  (No.  95). 

The  like  for  evading  toll  (No.  96). 

VI.  As  to  Injuries  and  Annoyances  to  Hoada : 
Notice  from  surveyor  to  cleanse  ditches  (No.  97). 
The  like  to  remove  filth,  &o.  (No.  98). 

The  like  to  turn  a  drain,  &o.  (No.  99). 

The  like  to  make  a  tunnel  (No.  100). 

The  like  to  prune,  &c.  a  hedge,  &c.  (No.  101). 

The  like  to  remove  a  gate,  &c.  (No.  102). 

Order  to  cut  down  trees,  &c.  (No.  103). 

Information  and  conviction   for   encroaching  on   road  by  a  hedge 
(No.  104). 

The  like  for  not  cleansing  ditches,  &c.  (No.  105). 

The  like  for  not  trimming  a  hedge,  &c.  (No.  106). 

The  like  for  laying  rubbish,  &c.  (No.  107). 

The  like  for  damaging  milestones,  &c.  (No.  108). 

The  like  for  taking  away  scrapings,  &c.  (No.  109). 

The  like  for  riding  on  footpath  (No.  110). 

The  like  for  riding  on  waggons  without  a  guide  (No.  111). 

The  like  for  not  using  skidpans  (No.  112). 

The  like  for  not  having  name  painted  on  waggon  (No.  113). 

See  forms  for  destroying  turnpike  gates,  ko.  post,  "  Malicious  Injuries  to 
Property,"  Vol.  III. 
YII.  General  Forms  of  Convictions,  &c. : 

Summons  to  attend  justices  (No.  114). 

Information  (No.  115). 

Conviction  (No.  116). 

Warrant  to  distrain  (No.  117). 

Return  of  constable  where  no  effects  (No.  118). 

Commitment  for  want  of  distress  (No.  119). 
Vin.  Appeal: 

Notice  of,  to  quarter  sessions  (No.  120). 
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21.  Forms. 
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I.    FOEMS  AS  TO  OFFICEES. 


(61)  Ajrooiutment      Aiameeting  ofthe  trustees  [or,  "commissioners"]  of  the  turnpike  roads  vnder 
cer(a;.      an  act  passedin  the  year  of  the  reign  of  his  Majesty  King 

the  ,  "i?or  [state  the  title  ofthe  act],"  held  at         ,  the        day  of 

In  pursuance  and  exercise  of  the  power  and  authority  given  to  or  vested  in  us, 
in  and  by  the  above-mentioned  act,  and  also  in  and  by  an  act  passed  in  the  third 
year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  for  regulating 
tumpihe  roads,  and  another  act  passed  in  the  year  of  the  reign  of  his  [said 

late]  Majesty's  reign,  "For  [statethetitleof  this  act],"  and  of  all  other  power 
and  powers,  authority  and  authorities,  in  anywise  enabling  its  in  this  behalf: 
we  whose  names  are  hereunto  subscribed,  being  the  trustees  [or,  ' '  commissioners  "] 
of  the  said  turnpike  road,  have  nominated  and  appointed,  and  do  hereby  nomi- 
nate and  appoint,  A.  B.,  of  [&c.],  to  be  collector  of  the  tolls  arising  on  [oiv 
"clerk  to  the  trustees,"  or,  "commissioners,"  or,  "surveyor,  &c.  of  ]  the  said 
turnpike  road  for  year,  or  during  the  pleasure  of  the  trustees  [or,  ' '  com- 

missioners "]  of  the  said  turnpike  road  for  the  time  being,  at  the  yearly  salary 
of  ,  for  his  care,  attendance,  labour,  and  services  therein,  the  same  to  be 

allowed  and  paid  quarterly  [or,  as  the  case  may  be],  out  of  the  monies  arising 
on  the  said  tumpike'road,  with  full  power  and  authority  for  Aim  the  said  A .  B. 
to  collect,  seize,  and  distrain  for,  recover  and  receive  the  tolls  arising  and  pay- 
able at  bar  on  the  said  turnpike  road,  and  at  the  weighing  engine  and 
side  bar  at  aforesaid  [or,  as  the  case  may  be],  to  do,  execute,  and  perform, 
all  and  every  act,  matter,  and  thing,  acts,  matters,  and  things  whatsoever  apper- 
taining or  incident  to  the  said  office  of  collector  [or,  ^' clerk,  surveyor,"  &c.] 
under  and  according  to  the  provisions,  limitatimis  and  directions  of  the  said 
respective  acts,  or  either  of  them,  or  any  other  act  or  acts  already  passed,  or  here- 
after to  be  passed,  relating  to  the  said  turnpike  road,  and  also  subject  and  accord- 
ing to  such  orders,  rules,  and  directions  as  he  the  said  A .  B.  hath  received,  or 
shall  from  time  to  time  receive,  from  the  trustees  [as:,  "  commissioners  "]  of  the 
said  turnpike  road,  for  the  time  being. 

Given  under  our  hands  the  day  and  year,  and  at  the  place  first  above  urritten. 

C.  D.  &e.  &c. 

If  a  temporary  collector  or  receiver  only  is  to  be  appointed  in  case  of  death, 
&c.  "  until  the  next  meeting  of  the  trustees  [or,  "  commissioners  "~\of  the  said  road, " 
such  appointment  may  be  made  by  any  two  or  more  trustees  or  coinmissioners, 
although  not  assembled  at  a  meeting.     See  arvte,  p.  1187. 

We,  A.  B.,  surveyor  of  the  turnpike  roads  under  an  act  passed  in  the 
year  of  the  reign  of  King  the  ,  for  [state  the  principal  part  of  the 

title  of  the  act],  and  C.  D.  of  ,  are  bound  to  E.  F.  of  ,  in  the  sum 

of  pounds,  to  be  paid  to  the  said  E.  F.,  his  executors,  administrators,  and 

assigns,  for  which  payment  we  hereby  bind  ourselves  severally,  and  each  of  our 
heirs,  executors,  and  administrators.     Dated  the  day  of 

The  condition  of  this  bond  is  such,  that,  if  the  said  A.  B.,  his  executors,  or  ad- 
ministrators, shall  duly  and  faithfully  account  for,  apply,  and  pay  all  and 
every  the  sum  and  sums  of  money  which  hath  or  have  come  or  shall  come  to  his 
hands  as  surveyor  of  the  turnpike  road  aforesaid,  according  to  the  direction 
and  true  intent  and  meaning  of  the  said  act,  and  ofthe  statute  made  in  the  third 
year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  for  regulating 
turnpike  roads,  then  this  bond  to  be  void,  or  else  to  remain  in  full  force. 


CSS.)  Bond  from 
the  surveyor  (6). 


f69.)  Bond  from 
treasurer. 

(60.)  Oaths  by 
trustees. 


The  bond  from  the  treasurer  will  be  in  the  same  form  as  (No.  68). 


See  the  forms  ofthe  oaths  to  be  taken  by  the  trustees,  as  prescribed  by  the  act, 
ante,  p.  1158.  [In  lieu  of  these  baths,  declarations  to  the  same  effect  are 
now  to  be  made.     See  ante,  p.  1159.] 


(61 )  Forms  against      See  forms  of  informatitms  and  convictions  against  toll  collectors  for  miscon- 

toll  collectors  for  ■,       .  t     i-\-t  no     nj-iirti/i\ 

misconduct.  ^W"*)  'P°^>'^  i^<>^-  93,  94,  115,  116). 


(a)  See  anie,  p.  1182. 
ante,  p.  1186.) 


(S)  The  3  Geo.  4,  c.  126,  gives  this  form.     (See 
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2.    FORMS  AS  TO  ACCOUNTS.  21.  Forms.   _ 


"""tl.  \ToA.B.of 


Whereas  complaini  hath  oeen  made  to  and  before  me,  CD.,  one  of  her  Ma-  (62.)  Summons  to 
jesty's  jtostices  of  the  peace  for  the  said  leo%mty,  <i:c.'\Tyy  E.  F.  [surveyor,  die.]  ora- ^*'^'"i  J""*^<*W- 
behalf  of  the  trustees  [ov,  "commissioners"]  of  the  turnpike  roac?  [describing  it] 
appointed  by,  or  acting  under,  an  act  passed  in  the  third  year  of  the  reign  of  his 
late  Majesty  King  Qeorge  the  Fourth,  imtituled  An  Act  to  amend  the  general 
laws  now  in  being  for  regulating  turnpike  roads  in  that  part  of  Great  Britain 
called  England ;  and  also  an  act  passed  in  the  fourth  year  of  the  reign  of  Ms 
said  late  Majesty,  intituled  An  Act  [set  forth  the  title  of  this  act] ;  and  also  an, 
act  passed  in  the  year  of  the  reign  of  his  [late]  Majesty  King  the 

,  intituled  An  Act,  &c.  [set  forth  the  title  of  the  local  act] :  That  you, 
A.  B.,  being  one  of  the  officers  appointed  by  the  trustees  [ot,  "commissioners'  ] 
of  the  saidtv/mpike  road,  although  therewnlo  required  by  the  said  trustees  [or, 
"  com/missioners  "]  have  refused  and  neglected  to  prodvM  and  deliver  to  such 
trustees  [or,  "  commissioners  "],  or  to  such  person,  and  withvn  such  time  as  they 
the  said  trustees  [or,  "  commissioners  "],  appointed  and  limited  for  that  purpose, 
and  that  you  still  refuse  and  neglect  to  pi-oduce  and  deliver  to  them  or  him,  true, 
exact,  and  perfect  accoivnts  in  writing,  under  your  hand,  of  all  monies  which 
you  have  received  to  the  time  when  such  accovmts  were  required  to  be  delivered 
as  aforesaid,  by  virtue  of  the  said  acts,  or  any  or  either  of  them,  and  how  mvch 
thereof  has  been  paid  or  disbursed,  and  for  what  purposes,  together  with  the 
proper  vouchers  for  sruch  payments.  [Or,  '■'have  refused  amd  neglected  to  pay  the 
money  due  on  a  certain  account  [or,  ' '  accomits  "]  produced  amd  delivered  by  you 
to  such  trustees  [oT,  "commissioners"]  of  alimonies,  &c.,  as  above.]  [Or,  "that 
you,  A.  B.,  being,  &c.  (as  above),  did  refuse  or  neglect  to  deliver  up  to  the  said 
trustees  [or,  "  commission^ers  "],  or  to  such  person  as  they  did  appoint  for  that 
purpose,  within  ten  days  after  being  thereunto  required  by  the  said  trustees  [or, 
"commissioners"],  all  the  booJcs,  papers,  and  writings  in  yowr  custody  or  power 
relating  to  the  execution  of  the  said  acts,  or  any  or  either  of  them.  These  are 
therefore  to  require  you  personally  to  appear  before  me,  at  ,  in  the  said 

[county],  on  the  day  of  next,  at  the  hour  of  in  the  noon, 

to  answer  to  the  said  complaint  made  by  the  said  E.  F.  on  behalf  of  the  said  trus- 
tees [or,  "commissioners  "],  the  said  E.  F.  being  Ukewisc  directed  to  be  then  and 
there  present,  to  make  good  the  same.     Serein  fail  not. 

Given  under  my  hand  and  seal  this  day  of  . 

0.  D.  (L.  s.) 

To  0.  H.  the[constable,'headborough,  or  tithingman]  of      ,  inthesaidcounty.  (63.)  Warrant  to 

County  of  |      Whereascomplaint  having  been  made  to  and  before  me,  CD.,  moneyfound  ° 

to  unt.  \  one,  die,  by  E.  F.,  die,  that  A.  B.  of,  ifcc,  [set  forth  the  com-  due (6). 
plaint  as  in  the  summons,  ante,  (No.  62)],  /  the  said  justice  did  thereupon,  by 
warrant  under  my  hand,  duly  summon  the  said  A.  B.  to  appear  before  me  at 
,  this  day ;  and  the  said  A.  B.  appeared  before  wie  at  such  time  and  place, 
pursuant  to  the  said  summons,  [or,  "but  it  is  duly  proved  and  shovm  tome  that 
the  said  A.  B.  was  and  is  not  to  befov/nd"] ;  whereupon  I,  the  said  justice,  did 
proceed  to  hear  the  matter  of  such  complaint  in  a  summary  way  [and  the  said 
A .  B.  haMng  produced  a  certain  account  [or,  ' '  cuxounts  "]of  or  concerning  the 
matters  aforesaid,  I  did  proceed,  according  to  the  directions  of  the  statute  in 
that  case  provided,  to  settle  the  said  account  [or,  "  accov/nts  "]  ;  and  the  said  O. 
D.,  having  heard  the  said  complaint,  acknowledged  and  voluntarily  confessed  the 
same  to  be  true.]  And  it  manifestly  appearing  to  me  upon  siuih  confession  of 
the  said  A.  B.  against  whom  such  complaint  was  so  made  as  aforesaid  [or,  "  by 
the  oath,"  or,  "oaths,"  of  one  uritness,  or,  "witnesses,"],  [or,  "upon  the 

inspection  of  the  said  account,"  or,  "accounts,"  so  produced  as  aforesaid],  that 
the  sum  of  ,  being  the  whole  [or,  "part"]  of  the  mon^y  which  has  been 

collected  and  received  by  the  said  A.B.,  in  the  behalf  and  on  the  account  afore 
said,  is  in  the  hands  of  the  said  A.  B.,  and  hath  been  by  him  refused  and 
neglected  to  be  paid  as  aforesaid,  contrary  to  the  said  last-mentioned  statute  : 
These  are  therefore  in  her  Majesty's  name  to  command  you  to  levy  the  said  sum 

{a)  See  form,  Bateman's  General  Turnpike  Acts;   and  ante,  p.  1169. 
(b)  Ibid.,  ante,  p.  1169. 
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21.  Forms.      "f       iy  distress  of  the  goods  and  chattels  of  him  the  said  A.  B. :  und  if  within 

four  days  next  after  such  distress  by  you  taken,  the  said  sum,  and  the  charges  of 

distraining  and  keeping  the  same,  shall  not  be  paid,  that  then  you  do  sell  the  said 
goods  and  chattels  so  by  you  distrained,  amd  out  of  the  money  arising  by  such 
sale,  that  you  do  pay  the  said  sum  of  to  the  said  trustees  [or,  ' '  commis- 

sioners "],  or  such  person  or  persons  as  they  shall  for  that  purpose  appoint, 
according  to  the  directions  of  the  said  last-mentioned  statute,  returning  the  over- 
plus on  demand  to  him  the  said  A.  B.  (the  reasonable  charges  of  distraining  and 
selling  the  said  distress  being  first  deducted);  and  if  no  goods  and  chattels  of  the 
said  A.  B.  can  be  found  sufficient  to  answer  and  satisfy  the  said  money,  and  the 
charges  of  distraining  and  selling  tlie  saTne,  that  then  you  certify  the  same  to 
m,e,  together  with  this  warrant. 

Gi/oen  under  my  hand  and  seal,  the  day  of  .  CD,  (l.  s.  ) 

For  the  form  of  the  constahle's  return,  if  no  distress  can  be  found,  see  post, 
(No.  118). 

(64.)  Commitment  County  of  \      To  the  [constable  of]  .  in  the  said  county,  and  to  the 

for  want  of  dia-  to  wU.  j  keeper  of  the  common  gaol  [or,  "  the  house  of  correction  "],  at 

tress  (o).  ^  in  the  said  coumty. 

Whereas  complaint,  <i:c.  [state  the  complaint  and  conviction,  as  in  the  sum- 
mons and  warrant  of  distress,  ante,  (No.  63)]  ;  and  whereas,  on  the 
day  of  ,  in  the  year  aforesaid,  I  did  issue  my  warrant  to  the  [constabW]  of 

,  to  levy  tlie  sum  of  ,  by  distress  and  sale  of  the  goods  amd  chattels 

of  him,  the  said  A.  B.,  according  to  the  directions  of  the  said  last-mentioned  sta- 
tute. And  whereas  it  duly  appeals  to  me,  upon  the  oath  of  the  said  [constable'], 
that  the  said  [constable]  hath  used  his  best  endeavours  to  levy  the  said  sum  of 
,  on  the  goods  and  chattels  of  the  said  A.  B.  as  aforesaid,  but  that  no  goods 
amd  chattels  of  the  said  A.  B.  can  be  found  sufficient  to  answer  and  satisfy  the 
said  m/mey,  and  the  charges  of  distraining  and  selling  the  same;  [or,  "And 
whereas  the  said  A.  B.  hath  not  appeared  before  me,  the  said  justice,  at  the  time 
and  place  by  me  appointed  for  that  purpose,  pursuant  to  the  said  summons,  and 
there  is  no  sufficient  reason  assigned  for  such  non-appearance"];  [or,  "And 
whereas  the  said  A.  B.  hath  appeared  before  me,  the  said  justice,  at  the  time  and 
place  by  me  appointed  for  that  pv/rpose,  but  hath  thmi  and  there  refused  and 
neglected,  and  doth  refuse  and  neglect,  to  give  and  deliver  to  me,  the  said  justice, 
an  accawnt  or  accounts  of  all  receipts  amd  payments  as  aforesaid  [or,  ' '  to  produce 
and  deliver  to  me,  fh^  said  justice,  the  several  vouchers  and  receipts  relating  to 
such  accoumts  respectively  "],  [or,  "the  books,  accounts,  papers,  and  writings  in 
his  custody  or  power,  relating  to  the  execution  of  the  said  act  of  the  year 

aforesaid,  for  mahing  or  repairing  the  said  turnpike  road,  or  the  said  act  of  the 
third,  or  the  said  act  of  the  fourth  years  of  the  reign  of  his  said  late  Majesty  "], 
contrary  to  the  statute  in  that  case  made  and  provided :  These  are  therefore  to 
command  you,  tlie  said  [constable]  of  aforesaid,  to  apprehend  the  said  A.  B. 
and  him  safely  to  convey  to  the  commum  gaol  [ov,  "  house  of  correction'"],  at 
,  in  the  said  county,  and  there  deliver  him  to  the  keeper  thereof,  together 
with  this  precept :  And  I  do  also  command  you  the  said  keeper,  to  receive  and 
keep  in  you/r  custody  the  said  A.  B.,  without  bail  or  mainprize,  until  he  shall 
have  axxounted  for  and  paid  the  full  amount  of  the  said  money  received  by  him, 
[or,  "  in  his  hands  "],  as  aforesaid,  or  compounded  with  the  said  trustees  "  [or, 
' '  commissioners  "],  and  paid  such  composition  in  such  manner  as  the  said  trus- 
tees or  commissioners  shall  appoint  [or,  "until  he  shall  have  delivered  up  such 
books,  papers,  amd  writings  as  aforesaid,  or  made  satisfaction  thereof  to  the  said 
trustees  (or,  "  convmissioners")] ;  and  for  so  doing  this  shall  be  your  suffiMent 
warrant:  provided  that  the  said  A.  B.  shall  not,  for  the  offence,  or  on  the 
account  aforesaid,  be  detained  in  prison  for  a  longer  space  of  time  than  [six] 
calendar  months. 

Given  under  my  'hand  and  seal  the  day  of  ,  in  tlie  year  of  our 

Lord,  one  thousand  eight  hundred  and 

0.  Z».  (L.  s.) 

(a)  See  form,  Bateman's  General  Turnpike  Acts;  and  see  ante,  pp.  1169  and 
1278. 
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General  Statement  of  the  Income  and  Expenditure  of  the  Turnpike  Trust,  in  (65.)  General  state- 


the  Cofrnty  of 
day  of  December, 


between  the  1st  day  of  January, 
{a). 


and  the  Zlst 


ment  of  income 
and  expenditure 
of  turnpike  trust. 


ISCOMS. 

£    B.    d. 

EXPENDITURE. 

&    =.    d. 

Balance      in      trfeasurer's 

Balance  due  to  the  trea- 

hands, brought  forward . 

surer,  brought'foI^^'ard  . 

Eevenue  received  from  tolls 

Manual  labour  .   '     . 

Parish  composition  in  lien 

Team  labour  and  carriage 

of  statute  duty  (*) .     ■    . 

■  materials  '.        .         .     . 

Estimated  value  of  statute 

Materials' for  surface  repairs 

duty  performed  (6)     /    . 

Lknd  p'urchdsed 

Eevenue  from  fines    . 

Damage  done  in  obtaining 

from     incidental 

materials  .         .        .     . 

receipt      .        .         .     . 

Tradesmen's  bills 

Amount  of  money  bpiTowed 

Salaries  ; — Treasurer     .     . 

on  the  security  of  the 

Clerk       . 

toUs      .... 

Surveyor.     .     . 
Law  charges 

Interest  of  debt    .        ,     . 
Improvements  . 
Debts  paid  off       .        ,    . 
Incidental  expenses  . 
Statute    duty    performed, 
estimated  value  (b)     .     . 

,  Balance  due  to  the  trust    . 

Balance  due  to  treasurer    . 

Insert  the  name 

Rate  of 

and   place    of 

interest 

abode    of    the 

DSSTS. 

pw 

ARREARS  OF  INCOME. 

treasurer, clei'h. 

cent. 

genial       and 
superintending 
surveyor  below. 

£  1.  d. 

£s.  i. 

Bonded  or  mortgage 

Arrears  of  tolls  for 

debt  . 

current  year 

Floating  ditto  ,    . 

Arrears    of    parish 
composition,  ditto 

Unpaid  interest 

Arrears  of  any  other 
receipt,  ditto 

Balance  due  to  the 

Arrears   of    former 

treasurer    . 
Total  debts  .     . 

years      .        .     . 

Total  arrears     . 

(a)  This  form  is  given  by  the  3  &  4  'Will.  4, 
(6)  Now  abolished. 


c.  80.     See  ante,  p.  1171. 
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(JoQ,)  An  estimate 
of  the  expense  of 
maintaining  the 
turnpike  trust  (a), 


An  Estimate  of  the  Expense  of  maintaining  the 
County  of  ,  between  the  1st  day  of  January, 

December,  (a). 


Turnpike  Trust  in  the 
,  and  the  Slst  day  of 


Manual  labour 

Team  labour  and  carriage    .         .         .        .        . 
Materials  delivered  on  the  road,  exclusive  of  carriage 

Land  purchased 

Damage  done  in  obtaining  materials 

Tradesmen's  bills 

Salaries  

Law  charges 

Interest  of  debt 

"Watering  the  roads      ...... 

Lighting  ditto  ....... 

Incidental  expenses     ...... 


Date  of  the  existing  act  of  Parliament. 

The  length  of  the  trust,  mUes.     Distinguishing  main  from  branch, 

roads. 

State  the  description  and  quantity  of  materials  used  on  the  trust,  with  the 
price  per  yard  or  ton  ;  and  if  the  damages  in  obtaining  materials  are  paid  for 
at  per  yard  or  ton,  state  the  price. 


(67.)  Notice  to 
owuer  and  tenant 
of  land  to  treat 
■with  trustees  for 
the  purchase  of 
land  over  which 
they  have  diverted 
a  turnpike  road, 
and  for  recom- 
pense, &c.  (b). 


III.    FORMS    OF   PROCEEDIITGS   AS   TO  PUECHASING  LAND  TO 
IMPROVE,  ETC.,  ROADS  (6). 

To  0.  P.,  Esq.,  and  to  ,  or  whom  else  it  may  concern. 

Whereas  you  the  said  G.  P.,  at  the  time  of  diverting  and  altering  of  the  course 
of  the  turnpike  road  leading  from  to  '  hereinafter  mentioTied,  as  here- 

inafter mentioned,  claim  to  be  and  now  claim  to  be  absolutely  entitled,  subject  to 
a  lease  thereof,  bearing  date  the  day  of  ,  granted  to  the  said  W.  E. 

for  a  period  of  years,  subject  to  a  certain  rent  and  covenants,  and  which 

lease  mil  expire  on  the  day  of  next:  and  you,  the  said  W.  E.,  at 

the  time  of  the  diverting  of  the  said  road  as  aforesaid,  claimed  and  now  do  claiin 
to  he  entitled  under  the  said  lease  to  the  slip  or  parcel  of  land  hereunder  men- 
tioned and  described.  *  And  whereas  the  said  slip  or  parcel  of  land  was,  at  the 
Ume  of  the  diverting  and  altering  of  the  said  road  as  aforesaid,  and  now  is, 
situate,  lying,  and  being  within  the  distance  of  one  hundred  yards  from  the  line 
or  course  of  the  said  turnpike  road,  under  the  care  and  manageifient  of  the  trus- 
tees hereinafter  mentioned,  and  no  dwelling-hxyuse  or  amy  othef  building  was,  at 
the  time  of  the  diverting  and  altering  of  the  said  road  as  aforesaid,  or  now  is 
erected  on  amy  part  of  the  said  slip  or  parcel  of  land;  and  no  part  thereof  was, 
at  the  times  aforesaid,  or  is  a  garden,  yard,  or  paddock,  or  a  park,  planted 
walk,  or  avenue  to  a  house,  or  enclosed  ground  planted  as  an  ornament  or  shelter 
to  a  house,  or  planted  and  set'apart  as  a  nursery  for  trees.  Aiid  whereas,  at  a, 
meeting  duly  convened  of  the  trustees  appointed  and  acting  under  and  by  virtue 
amd  in  execution  of  an  act  of  Parliament  passed  in  the  year  of  the  reign  of 

his  late  Majesty  King  ,  and  intituled  [here  describe  the  title  of  the  local 

act  under  which  trustees  are  acting],  holden  at  ,  m  the  said  county,  on 

the  day  of  last,  it  was  determined  by  the  said  trustees  to  divert  and 

alter  the  course  of  the  said  road,  by  making  a  road  from  the  comer  of  a  certain 
close  called  ,  and  in  the  tenure  or  occupation  of  one  ,  to  a  point  called 


{a)  This  form  is  given  by  3  &  4  Will,  i,  c.  80. 
(6)  See  the  act,  &c.,  p.  1194. 
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over  certain  doses,  and  amorigst  others  over  the.  said  slip  or  parcel  ofgroimd,  and ' 

the  said  trustees  then  ordered  that  the  said  road  leading  from  to  , 

should  be  so  diverted  and  altered  as  aforesaid;  and  at  the  said  meeting  it  was 
also  deemed  necessary  by  the  said  trustees  to  purchase  the  said  last- mentioned  slip 
or  parcel  of  ground  for  the  purpose  of  diverting  and  altering  as  aforesaid  the 
course  of  the  said  last-mentioned  road,  and  the  said  trustees  then  ordered  that  the 
said  slip  or  parcel  of  ground  should  be  purchased  for  thepurpose  aforesaid.  And 
whereas,  since  the  said  meeting,  in  pursuance  of  the  said  order  and  determina- 
tion of  the  said  trustees,  and  by  virtue  of  the  said  act  of  Parliament,  and  of  other 
acts  of  Parliament  hereinafter  mentioned  or  referred  to,  the  course  of  the  said 
last-mentioned  road  has  been  diverted  and  altered  as  aforesaid.  And  whereas, 
by  reason  of  the  said  new  road  having  been  made  over  the  said  slip  or  parcel  of 
ground,  you,  and  each  of  you,  the  said  0.  P.  and  W.  E. ,  have  sustained  da- 
mage.* We,  therefore,  the  undersigned  trustees,  being  the  said  trustees  assembled 
at  the  said  meeting,  acting  in  the  execution  of  the  said  first-mentioned  act  of  Par- 
liament, and  by  virtue  of  the  same,  and  of  the  act  of  Parliament  passed  in  the 
ninth  year  of  the  reign  of  his  late  Majesty  Ki/ng  Qeorge  the  Fourth,  intituled.  An 
Act  to  amend  the  acts  for  regulating  tui'npike  roads,  and  of  all  other  acts  of 
Parliament  enabling  us  in  this  behalf,  do  hereby  give  you  notice,  and  require 
you  respectively  to  treat  with  the  trustees  of  the  said  tv/rnpike  road  leading  from 

to  ,  for  the  purchase  by  them  of  the  said  slip  or  parcel  of  land,  and 

for  the  recompense  you  Tnay  be  respectively  entitled  to  in  that  behalf,  and  for  the 
satisfaction  which  you  are  respectively  entitled  to  receive  from  them  for  any  loss  or 
damage  you  may  ha/ve  respectively  sustained  by  reason  of  the  said  new  road 
having  been  made  over  the  said  slip  or  parcel  of  land,  or  otherwise  by  reason  of 
the  making  of  the  said  new  road:  and  wefurtJier  give  you  and  each  of  you  notice, 
that  in  case  yon  do,  for  the  space  of  thirty  days  next  after  the  receipt  of  this 
notice,  neglect  or  refuse  to  treat,  or,  by  reason  of  absence,  shall  be  prevented  from 
treating,  or  do  not  agree  in  the  premises  with  the  said  trustees,  then  that  the  said 
trustees  will  cease  such  recompense,  loss  and  damage,  to  be  inquired  into  and 
ascertained  by  a  jury  of  twelve  indifferent  men  of  the  county  ["riding,"  or 
"  place,"']  wherein  such  slip  or  parcel  of  land  lies,  and  will  proceed  thereupon 
according  to  the  provisions  of  the  said  several  acts  of  Parliament  before  mentioned 
or  referred  to,  and  the  laws  now  in  force  in  that  behalf.     Bated  this  day 

of  ,  18    . 

A.  B.,  O.  D.,  E.  F.,  G,  H.,  &c. 
Trustees  of  the  above-mentioned  turnpihe  roads. 


Particulars  of  the  slip  or  parcel  of  ground  above  mentioned  or  referred  to : — 
A  piece  of  land  out  of  a  close  of  pasture  land  called  ,  situate,  lying, 

and  being  in  the  parish  of  ,  in  the  county  of  ,  now  in  the  occupation 

of  you,  the  said  W.  E.,  as  tenant  tJiereof  to  you,  the  said  6.  P.,  or  otherwise, 
extending  in  a  northwardly  direction  from  a  piece  of  land  or  garden  ground, 
lately  the  property  of  J.  M.  W. ,  to  the  foot  of  the  bridge  adjoining  a  plantation 
belonghbg  to  you,  the  said  G.  P.,  and  being  of  the  length  of  seven  hundred  feet 
or  thereabouts,  and,  throughout,  of  the  breadth  of  forty -five  feet,  and  contain- 
ing about  three  thousand  amdfive  hundred  square  yards  (a). 


Whereas  Q.  P.,  Esq.,  at  the  time  of  the  diverting  and  the  altering  of  the 
course  of  the  tv/rnpike  road  leading  from  to  hereinafter  mentioned, 

as  hereinafter  mentioned,  claimed  to  be  and  now  claiins  to  be  absolutely  entitled, 
subject  to -a  lease  thereof,  bearing  date  the  day  of  ,  and  granted  to 

one  W.  E.,  gentleman,  for  a  period  of  years,  and  which  lease  will  expire 

on  the  day  of  next :   and  the  said  W.  E.,  at  the  time  of  the  divert- 

ing of  the  said  road  as  aforesaid,  claimed,  and  now  docs  claim  to  be  entitled 
under  the  said  lease  to  a  certain  slip  or  parcel  of  land — viz.,  [describe  land  as 
in  notice  to  treat,  stating,  "the  said,"  instead  of,   "you  the  said "]. 

And  whereas  [here  recite  as  in  notice,  from  asterisk  to  asterisk,  stating,  "the 
said,"  instead  of,  "you  the  said  "].      And  whereas,  after  the  making  of 

the  said  new  road  over  the  said  slip  or  parcel  of  land,  to  wit,  on  the  day 


(68.)  Precept  to 
Biimmon  a  jury 
under  3  Geo.  4, 
0.  126,  s.  8.5,  to 
ascertain  the  da- 
mages sustained 
by  the  owner,  and 
tenant  of  land,  by 
reason  of  it  having 
been  taken  for 
the  purpose  of 
diverting,  &c.  a 
turnpike  road 
{ante,  p.  1195). 


(a)  Of  course  these  particulars  must  be  according  to  the  case  in  question. 
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(69.)  Notice  to 
owner  of  the  in- 
tended ioquisi- 
tion,  requiring 
him  to  produce 
deeds,  &o. 


of  ,  J.  G.,  dkc,  [here  insert  the  names  of  the  trustees  who  si^ed  the 

-  notice],  gentlemen,  eight  of  the  trustees  acting  in  the  execution  of  the  said  first- 
mentioned  act  of  Parliament,  and  being  the  said  trustees  assembled,  at  the  said 
meeting,  by  virtue  of  the  said  first-mentioned  act  of  Parliament,  and  of  the  act 
of  Parliament  passed  in  the  ninth  year  of  the  reign  of  his  late  Majesty  King 
George  the  Fourth,  intituled.  An  Act  to  amend  the  acts  for  regulating  turnpike 
roads,  and  of  all  other  acts  of  Parliament  enabling  them  in  that  behalf,  by  a, 
notice  under  the  hands  of  the  said  trustees,  bearing  date  the  day  of  , 

A.D.  18  ,  and  directed  to  the  said  G.  P.  and  W.  E.,  and  to  whom,  else  it 
might,  concern,  did,  after  reciting  as  above  is  redted,  give  them,  and  each  of 
them,  the  said  0.  P.  and  W.  E.,  notice,  and  required  them  respectively,  to  treat 
with  the  said  trustees  of  the  said  turnpike  road  leading  from  to  , 

for  the  purchase  by  them  of  the  said  slip  or  parcel  of  land,  and  for  the  recom- 
pense (lie  said  0.  P.  and  W.  E.  might  respectively  be  entitled  to  in  that  behalf, 
and  for  the  satisfaction  which  they  were  respectively  entitled  to  receive  from  the 
trustees  of  the  said  road,  for  any  loss  or  damage  they  the  said  G.  P.  and  W.  E. 
might  have  respectively  sustained  by  reason  of  the  said  new  road  having 
been  m/ide  over  the  said  slip  or  parcel  of  land,  or  otherwise  by  reason,  of  the 
making  of  the  said  new  road ;  and  the  said  J.  G.,  ifcc. ,  [names  of  trustees 
who  signed  the  notice],  did,  by  the  said  notice  in  writing,  further  give  notice  to 
the  said  G.  P.  cmd  W.  E.,  and  each  of  them,  that  in  case  they  did,  for  the 
space  of  thirty  days  next  after  the  receipt  of  the  said  notice  in  writing,  neglect 
or  refuse  to  treat,  or  by  reason  of  absence  should  be  prevented  from  treating,  or 
did  not  agree  in  the  premises  with  the  said  trustees  of  the  said  turnpike  road, 
leading  from  to  ,  then  that  the  said  trustees  would  cause  such 

recompense,  loss,  or  damage  to  be  inquired  into  and  ascertained  by  a  jury  of 
twelve  indifferent  men  of  the  county  ["riding,"  or  "place,"]  wherein  such  slip 
or  parcel  of  land  lies,  a/nd  would  proceed  thereupon  according  to  the  provisions 
of  the  said  several  acts  of  Parliament  before  mentioned  or  referred  to,  and  the 
laws  then  and  now  in  force  in  that  behalf. 

And  whereas  the  said  G.  P.  and  W.  E.  did  not,  nor  did  either  of  them, 
within  thirty  days  next  after  such  notice  in  writing  so  given  to  them  as  afore- 
said, or  at  any  other  time,  treat  or  agree  with  the  said  trustees  according  to  the 
said  notice.  *    Now  you  the  said  ,  as  sherifi"  of  the  said  county,  are  hereby 

required  and  commanded  forthwith  to  impannel,  summon,  and  return  an  in- 
different jury  of  twenty  four  men  of  the  county  of  ,  qualified,  to  serve 
upon  juries,  to  be  and  appear  before  the  said  trustees,  at  the  inn  or  premises 
known  by  the  sign  of  ,  and  kept  by  Mr.  ,  in  ,  in  the  said 
county,  between  the  hours  of  and  of  the  clock  in  the  morning  of  the 
day  of  next,  in  order  that  a  jury  of  twelve  men  may  be  then  a/nd 
there  chosen  and  sworn,  to  inquire  into,  and  ascertain  the  value  of  the  said 
respective  interests  of  the  said  G.  P.  and  W.  E.  in  the  said  slip  or  parcel  of 
land,  and  the  da/mage  and  loss  which  the  said  G.  P.  and  W.  E.  respectively 
have  sustained  beyond  the  value  of  their  said  respective  interests  in  the  said  slip  or 
parcel  of  land,  by  reason  of  the  said  new  road  having  been  made  over  the  said 
slip  or  parcel  of  land,  or  otherwi,se  by  reason  of  the  making  of  the  said  new 
road.     Given  under  our  hands  and  seals,  this           day  of           ,18 

Comii/  Of  J      ^^^  g^j        f^_  g_j  j 


To  Q.  P.,  Esq. 

You  are  hereby  required  to  take  notice,  that,  between  the  hours  of  and 

o'' clock  im  the  forenoon  of  the  day  of  ,  instant,  at  the  inn  or 

premises  known  by  the  sign  of  the  ,  and  kept  by  Mr.  in  ,  in 

the  said  county,  of  ,  a  jury  vnll  be  duly  chosen  and  sworn  before  the 

trustees  {to  be  then  and  there  assembled)  appointed  cmd  acting  under,  and  by 
virtue  and  in  execution  of,  an  act  of  Parlicument  passed  in  the  year  of 

the  reign  of  his  late  Majesty  King  ,  intituled,  An  Act,  &c.  [as  ante, 

(No.  67)],  to  inquire  into  and  ascertain  the  value  of  your  amd  one  W.  E.'s 
respective  interests  in  a  certain  slip  or  parcel  of  ground,  viz.,  [here  describe 
land],  and  the  damage  and  loss  which  you  and  the  said  W.  E.  respectively  have 
sustained  beyond  the  value  of  yowr  and  the  said  W.  E.^s  respective  interests 
in  the  said  slip  or  parcel  of  land,  by  reason  of  a  new  road  having  been  made 
over  the  said  slip  or  parcel  of  land  by  the  order  of  the  trustees  acting,  under  the 
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said  act  of  Parliament,  for  the  purpose  of  diverting  ami  altering  the  course  of     21.  Forms. 

the  said  turnpike  road,  leading  from,         to         ,  or  otherwise  hy  reason  of  the' ■ 

mAiking  of  the  said  new  road  ;  wnd  thai  the.  said  jury  will  then  and  there 
inquire  into  and  ascertain  such  value,  damage,  a/nd  loss,  pursuant  to  such  act 
of  Parliament,  and  other  the  statutes  in  such  case  made  and  promded,  accord- 
ing  to  the  notice  you  have  already  received,  bearing  date  the  day  of  , 

A.D.  18  /  amd  you  are  hereby  required  to  attend  before  the  said  trustees  and 
jury  at  the  time  and  place,  and  on  ike  occasion  above  mentioned,  and  to  produce 
and  show  before  them  (he  title-deeds  of  and  relating  to  the  said  slip  or  piece  of 
land  ;  and  also  to  produce  the  cownterpart  of  any  lease  of,  or  any  agreement  by 
you  for  letting  the  said  slip  or  piece  of  land,  the  notices  you  have  received  from 
the  said  trttstees,  their  surveyor,  or  me  as  their  clerk,  bearing  date  respectively 
on  or  about  the  day  of  ,  the  day  of  ,  the  day  of 

,  the  day  of  ,  and  the  day  of  last,  relating  to 

the  said  premises.     Dated  this  day  of  ,18      .     Tours,  &c. 


To  Mr.  W.  E. 

You  are  hereby  required  to  take  notice,  that,  between  the  hours  of  and  (70.)  The  like 

of  the  clock,  in  the  forenoon  of  the  day  of  instant,  at  the  inn  notice  to  the 

or  premises  knovm  by  the  sign  of  the  ,  and  kept  by  Mr.  ,  in        ,  in     °^"  " 

tlie  said  courUy  of  ,  a  jury  vnll  be  duly  chosen  and  sworn  before  the 

trustees  appointed  and  acting  under,  and  by  virtue,  and  in  execution  of  an  act 
of  Parliament  passed  in  the  year  of  the  reign  of  his  late  Majesty  King 

,  intituled.  An  Aot,  &c.  [as  ante,  (No.  67)],  to  inquire  into  and  ascertain 
the  value  of  your  and  one  G.  P.'s  respective  interests  in  a  certain  slip  or  parcel 
of  ground,  viz.,  [here  describe  land],  and  the  loss  and  damage  which  you  and 
the  said  G.  P.  respectively  have  sustained,  beyond  the  value  of  your  and  the 
said  G.  P.'s  respective  interests  in  the  said  slip  or  parcel  of  land,  by  reason  of 
a  new  road  having  been  inade  over  the  said  slip  or  parcel  of  land  by  the  order 
of  the  trustees,  acting  under  the  said  act  of  Parliament,  for  the  purpose  of 
diverting  and  altering  the  course  of  the  said  turnpike  road  leading  from 
to  ,  or  otherwise  by  reason  of  the  making  of  the  said  new  road  ;  a/iid  that 

the  said  jury  will  then  and  there  inquire  into,  amd  ascertain  such  valtoe,  loss, 
and  damage,  pursuant  to  such  act  of  Parliament,  and  other  the  statutes  in  such 
case  made  and  provided,  accordin,g  to  the  notice  you  have  already  received, 
bearing  date  the  day  of  ,  a.d.  18  '    ;  amd  you  are  hereby  required 

to  attend  before  the  said  trustees  and  jury,  at  the  time  and  place,  and  upon  the 
occasion  aforesaid,  and  to  produce  before  them  the  lease  or  agreonents  in 
writing,  if  any,  under  which  yo^i  hold  the  said  slip  or  piece  of  land,  and  all 
receipts  for  rent  received  by  you  respectively  for  the  said  slip  or  parcel  of 
land. 

Dated  this  day  of  18      .  Tours,  dkc.  (a). 


To 

You,  and  each  of  you,  are  hereby  summoned,  required,  and  commanded  to  be  (71.)  Summons  to 
and  appear  in  your  own  proper  persons  before  three  or  more  of  the  trustees  witnesses  to  ap- 
appointed  and  acting  umder,  and  by  virtue,  and  in  execution  of  an  act  of  Par-  S™(5)^™° 
liamient,  passed  in  the  year  of  the  reign  of  his  late  Majesty  King  , 

intituled,  An  Act,  &o.  [as  ante,  (No.  67)],  at  the  inn  or  premises  known  by  the 
sign  of  the  ,  and  kept  by  Mr.  ,  in  the  county  of  ,  between  the 

hours  of  and  of  the  clock  in  the  morning  of  the  day  of         , 

instant,  to  be  examined  and  give  eviderux  'on  oath  before  a  jury,  to  be  then  aitd 
there  chosen  and  sworn  before  the  said  trustees,  pursuant  to  the  statutes  in  that 
case  made  and  promded,  to  inquire  into  and  ascertain  the  value  of  the  respective 
interests  of  one  G.  P.  and  one  W.  E.  in  a  certain  slip  or  parcel  of  land,  viz. , 
[here  describe  land],  a/nd  the  damage  and  loss  which  they  may  have  respectively 
sustained  beyond  the  valu,e  of  their  said  respective  interests  in  the  said  slip  or 
parcel  of  land,  by  reason  of  a  new  road  having  been  made  over  the  said  slip  or 
pa/rcd  of  land,  by  the  order  of  the  trustees  acting  under  the  said  first-mentioned 
act  of  Parliament,  for  the  purpose  of  diverting  and  altering  the  said  turnpike 
road  leading  from  to  ,  or  otherwise  by  reason  of  the  making  of  the 

(a)  The  notices  may  be  signed  by  the  clerk.  (J)  See  p.  1195. 
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f72.)  Oath  to 
jury  (6). 


f^igttoas^i  Curnptftc. 


said  new  road.     And  herein  you  are  not  to  fail  upon  any  pretence  whatsoever, 
■  'or  you  mil  be  fined  according  to  the  directions  of  the  said  act  of  Parliament, 
bated  this  day  of  ,  18      ,  (a). 


(73.)  Oath  to  -wit- 
nesses (c). 


(T4.)  Inquisition 
after  the  above 
proceedings. 


/,  ,  do  swear  that  I  will  well  and  truly  inquire  into,  ascertain,  amd 

assess,  without  any  favour,  partiality,  or  affection  whatsoever,  the  value  of  the 
respective  interests  of  one  0.  P.  and  one  W.  E.  in  a  certain  slip  or  parcel  of 
land,  viz.,  [here  describe  land],  and  the  damage  and  loss  sustained  Inf  them 
respectively,  beyond  the  value  of  their  said  respective  interests  in  the  said  slip  or 
parcel  of  land,  by  reason  of  a  new  road  having  been  made  over  the  said  slip  or 
parcel  of  land,  by  the  order  of  the  trustees  acting  in  the  execution  of  an  act  of 
Parliament  made  and  passed  in  the  year  of  the  reign  of  his  late  Majesty 

King  ,  intituled.   An  Act,   &c.,   [title  of  local  act],  and  by  virtue  of 

the  said  act  of  Parliament  and  other  acts  of  Parliament  in  that  case  made  and 
provided  for  the  purpose  of  diverting  and  altering  the  course  of  the  said  twrn- 
pike  road,  or  othervnse  by  reason  of  the  making  of  the  said  new  road ;  and 
that  I  will  a  true  verdict  give  according  to  the  evidence. 

So  help  me  Ood. 


The  evidence  you  shall  give  before  the  jury  sworn  to  inquire  into,  ascertain, 
and  assess  the  value,  [here  set  out  the  foim  of  an  oath  to  the  jury,  as  pointed 
out  in  the  preceding  form  between  the  brackets],  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth. 

So  help  you  God. 


•nt.    \ 


An  inquisition  taken  at  the  house  of  Mr.  ,  hnown  by  the 

to  wit.    J  name  or  sign  of  the  ,  in  ,  this  day  of  ,  in 

the  year  of  our  Lord,  18      ,  and  in  the  year  of  the  reign  of  our  sovereign 

lady  Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith,  by  virtue  of  the  warrant  or  precept 
hereunto  annexed,  and  hereafter  recited,  before  and  ,  seven  of  the 

trustees  appointed  and  acting  under  and  by  virtue  of  an  act  of  Parliament 
passed  in  the  year  of  the  reign  of  his  late  Majesty  King  ,  intituled, 

An  Act,  &c.  [insert  title  of  local  act,  as  ante,  (No.  67)],  and  by  virtue  of 
the  sams  and  other  acts  of  Parliamerit  in  such  case  made  and  provided,  upon 
the  oaths  of         and  ,  twelve  indifferent  men,  of  the  said  county  qualified 

to  serve  upon  juries. 

Whereas  [recite  as  in  precept  ante,   (No.  68),  down  to  asterisk.]     And 
whereas,  by  a  precept  or  warrant  bearing  date  the  day  of         ,  A.D.  18      , 

under  the  hands  and  seals  of  the  said  J.  0. ,  die.  of  the  trustees  acting  in 

the  execution  of  the  said  first-mentioned  act  of  ParliamerU,  after  reciting  as 
above  is  recited,  they,  the  said  trustees,  required  and  comrruaivded  the  said  , 

as  sheriff  of  the  said  county  of  ,  forthwith  to  impannel,  summon,  and 

return  an  indifferent  jury  of  twenty-four  me»i  of  the  said  county  of  , 

qualified  to  serve  upon  juries,  to  be  ami  appear  before  the  said  trustees  of  the 
said  turnpike  road  leading  from  to  ,  at  the  inn  or  premises  known 

by  the  sign  of  ,  and  kept  by  Mr.  ,  in  ,  in  tlie  said  county, 

between  the  hours  of  and  of  the  clock  in  the  morning  of  the  said 

^'^y  of  >  A.D.  18       ,  in  order  that  a  jury  of  twelve  men  might  be 

then  and  there  chosen  and  sworn  to  inquire  into  and  ascertain  the  value  of  the 
said  respective  interests  of  the  said  G.  P.  and  W.  E.  in  the  said  slip  or  parcel 
of  land,  and  the  damage  and  loss  which  they  had  respectively  sustained,  beyond 
the  value  of  their  respective  interests  in  the  said  slip  or  parcel  of  land,  by  reason 
of  the  said  new  road  having  been  inade  over  the  said  slip  or  parcel  of  land,  or 
otherwise  by  reason  of  the  making  of  the  said  new  road.  And  whereas  the  said 
sheriff,  in  pursuance  of  the  said  precept  or  warrant,  did  impannel,  summon, 
amd  return  twenty-four  persons  qualifkd  to  serve  upon  juries,  according  to  the 
said  precept  or  warrant.  And  whereas  out  of  such  persons  so  impannelled, 
summoned,  and  returned,  as  appeared  upon  such  summons,  the  said 


(a)  It  would  seem  that  the" clerk  (6)  Seep.  1197. 

might  sign  for  the  trustees.  (c)  See  p.  1195. 
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caused  to  be  sworn  twelve  men,  Tieing  (lie  said  ,  tlmt  they  loould  well  and      21.   Forms. 

truly  inquire  into,  ascertain,  and  assess,  wifJiout  favour,  partiality,  or  affection '■ 

the  said  value,  loss,  and  damage,  as  aforesaid.  And  whereas  not  any  of  the 
said  twelve  men  were  challenged  when  they  came  to  he  sworn  as  aforesaid.  And 
whereas,  a  reasonable  time  before  the  holding  p/  this  inquisition,  that  is  to  say, 
on  the  day  of  ,  a.d.  18        ,  a  notice  in  writing  was  given  by  the 

said  to  the  said  G.  P.  and  W.  E.  of  the  holding  of  this  inquisition.   And 

thereupon  the  said  [jurors],  being,  inpu/rsuance  of  the  said  precept,  and  of  the 
said  acts  of  Parliament,  duly  impannellcd,  summoned  and  returned,  and 
being  duly  sworn  as  aforesaid,  and  the  said  0.  P.  and  W.  E.  having 
respedimely,  by  their  counsel,  at  the  time  and  place  of  the  holding  of  this  in- 
quisition, appeared  before  the  said  jurors,  cmd  evidence  having  been  adduced 
before  them  respecting  the  matters  in  question  as  aforesaid,  the  said  jurors  upon 
their  oath  say  that  the  value  of  the  said  interest  of  tJie  said  0.  P.  in  the  said 
slip  or  parcel  of  la/iid  is  the  siwn,  of  £  ,  and  that  the  loss  and  damage  he 
has  sustained  beyond  the  value  of  his  said  interest  in  the  said  slip  or  parcel  of 
land,  by  reason  of  the  said  new  road  having  been  made  over  the  said  slip  or 
parcel  of  land,  or  otherwise  by  reason  of  the  making  of  the  said  new  road,  in 
tlie  sum  of  £  ,  and  that  the  value  of  the  said  interest  of  the  said  W.  E.  in 
the  said  slip  or  parcel  of  land  is  the  sum  of  £  ,  and  that  the  loss  or  damage 
which  he  has  sustained  by  the  cause  aforesaid  is  the  stom  of  £  .  In  witness 
whereof,  as  well  the  said  as  the  jurors  aforesaid  have  hereunto  re- 

spectively set  their  hands  and  seals  the  day  and  year  first  aforesaid. 


The  undersigned  trustees  hereby  order  that  so  much  of  the  old  turnpike  road  (75.)  Order  of 
leading  from  to  ,  as  lies  between  the  points  at  which  the  said  old  p™t  „„  aS^cdd  ' 

turnpike  road  touches' tlu  new  line  of  turnpike  road  lately  formed  at  oj- raear  road,  and  giving 
,  commencing  from  and  extending  to  ,  and  containing  in  it  in  exchange  to 

length  by  admeasurement  rods,  be  the  same  more  or  less,  and  situate  in  "yer  of  lat^^^ 

the  parish  of  aforesaid,  shall  be  stopped,  up,  and  wholly  discontinued  to  ^^  jj^e  ^^^ 

be  used  as  a  public  highivay,  the  same  having,  in  the  judgment  of  the  said  tr^is-  road  (a). 
tees,  become  useless  and  unnecessary,  and  that  the  said  old  turnpike  road  so 
ordered  to  be  stopped  up,  shall  he  delivered  up  to  and  become  the  sole  and  absolute 
property  of  of  aforesaid  [widoio],  and  of  ,  Esq.  [as 

devisees  in  trust  under  the  will  of  tlie  late  of  aforesaid],  pursuant 

to  the  agreement  in  that  behalf  with  the  said  [devisees],  and  in  exchange  for  the 
land  given  up  by  them,,  and  intended  to  be  forthwith  conveyed  to  the  said  trustees, 
and  now  formed  into  and  constituting  the  new  road  as  aforesaid,  and  to  be 
henceforth  tised  as  and  for  a  turnpike  road,  containing  in  length,  by  admeasure- 
ment, rods,  or  thereabouts,  and,  also  situate  in  the  parish  of  afore- 
said, together  with  the  piece  of  land  also  given  up  by  the  said  [devisees]  to  the 
said  trustees,  and  added  to  the  said  turnpike  road,  containing  in  length 
rods,  and  imoidth  {on  an  average)  ,  or  thereabouts,  lying,  &e.,  , 
and  in  the  said  parish  of 

(Signed  )  (J). 


See  form  of  conveyance  as  prescribed  by  the  act,  ante,  p.  1202.  (76.)  Conveyance. 


IV.     FORMS  AS  TO  EEPAIES,  &c. 
We,  wliose  names  are  subscribed,  do  agree  to  advance  and  pay  the  several  (77.)  Agreement 
sums  written  by  us  opposite  to  our  names,  unto  ,  to  be  laid  out  and  ex-  advanSng^money' 

pended  in  the  making  and  repairing  a  certain  highway,  leading  from  to  to  make  and  re- 

,  after  an  act  of  Parliament  shall  be  obtained  for  making  tlie  same  turn-  pair  a  turnpike 
pike  road,  upon  having  the  tolls  to  be  collected  upon  such  turnpike  road  assigned  ^^*,°r  ^^' 
and  made  over  to  us  as  a  secu/rity  for  the  respective  sums  so  to  be  advanced  by  us, 

{a)  See  p.  1203.     This    form    was  ing  at  which  the   order  is  made,  p. 

held  good  in  A  llnutt  v.  Pott,  1  B.  dh  1194. 
Adol.  302.  (c)  The    3    Geo.  4,    c.  126,  gives 

(J)  To  be  signed  by  the  major  part  this  form  p.  1205. 
of  the  trustees  assembled  at  the  meet- 

voi.   II.  4  o 
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togeClier  with  inUreslfor  the  same,  after  the  rate  of        per  centum  per  annum, 
-  which  sums  we  do  hereby  severally  agree  to  pay,  by  instalments  in  the  following 
manner,  viz.  one  fourth  part  thereof  on  the  day  of  next ;  owe  other 

fourth 'part  [&o.  &c.  &c.j 
Dated  this  day  of  . 


(78.)  Agreement         At  a  meeting  of  the  trustees  of  (lie  turnpike  roads,  under  an  act  passed  in  the 

andT^rsriSo  2'«»''  "/  «*«  «^?™  "/^^"^  '^  '  "  ^"^  [=*^*^  *^^  principal 

by  tenure  to  repair  P^-rt  of  the  title  of  the  act],  held  at  ,  the  day  of 

some  part  of  Whereas  A.  B.,  of  is  liable  by  tenure,  <Ssc.  [as  the  case  shall  be],  to  the 

road(a).  repair  of  a  certain  highway  leading  between  and  ,  of  the  length  of 

yards  or  thereabouts  ;  and  the  said  highway  being  now  made  a  turnpike 
road  by  irirtue  of  the  said  act,  mil  occasion  a  greater  expense  to  make  and  keep 
the  same  in  proper  repair  than  would  have  been  necessary  if  no  such  act  had  been 
obtained,  and  the  said  A.  B.  attending  this  meeting  in  person  [or,  iy  C.  D.  his 
attorney  or  agent  authorised  to  treat  in  his  behalf],  (lie  said  trustees  and  the 
said  A.  B.  &c.,  in  pursuance  of  a  power  given  by  an  act  passed  in  the  third  year 
of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  for  regulating  turnpike 
roads,  have,  in  order  to  put  and  keep  the  said  road  into  proper  condition  and 
repair,  come  to  the  following  agreement;  videlicet,  that  the  said  trustees  shall, 
on  or  before  the  day  of  next,  pay  and  allow  tlie  sum  of  out  of 

the  tolls  arising  from  the  said  turnpike  roads,  towards  putting  the  said  road 
into  proper  rejjair,  to  be  laid  out  and  expended  by  tJic  surveyor  of  the  said  turn- 
pike road;  and  that  (he  said  A.  B.  shall  advance  and  pay  into  the  hands  of  the 
treasurer  of  the  said  turnpike  road,  on  or  before  the  day  of  next,  the 

sum  of  ,  to  be  also  laid  out  and  expended  by  the  said  surveyor  in  the  repair 
of  the  said  road,  aiwL  that,  from  and  after  the  next,  (he  said  twrnpike  road 

shall  he  kept  in  repair  by  the  said  trustees  out  of  the  said  tolls  as  aforesaid,  so 
long  as  the  said  turnpike  act  shall  continue,  upon  the  said  A .  £.  paying  into  (he 
hands  of  their  treasurer  the  sum  of  ,  upon  the        ,  in  every  year,  which 

the  said  A.  B.  doth  hereby,  for  himself  and  his  heirs,  agree  to  pay  accordingly, 
so  long  as  the  said  road  shall  be  so  repaired  by  the  said  trustees  as  aforesaid. 

Or,  if  it  shall  be  agreed  that  A.  B.  shall  keep  the  road  in  repair  upon  having 
an  annual  allowance  in  money  from  the  said  trustees,  let  the  agreements  be 
varied  and  adapted  to  the  case.     See  other  Forms  as  to  Nuisances,  &c.,  post. 


(79.)  Notice  by 
.surveyor  to  show 
cause  why  mate- 
rials should  not 
be  had  (&). 


I,  A.  B.,  surveyor  of  the  ttirnpike  road  [describing  it],  do  hereby  give  you 
notice,  and  require  you  forthwith  "to  appear  before  E.  F.  and  G.  H.,  esquires, 
two  of  her  Majesty's  justices  of  the  peace  acting  in  and  for  the  [county]  of  &c.,  at 
,  on  the  day  of  next,  to  show  cause  why  materials  for 

making  [or,  '  repairing ']  the  said  turnpike  road  shall  not  be  had  and  taken 
from  and  out  of  certain  inclosed  land  [or,  '  grounds  and  premises,  situate  at 
,  in  (he  county  of  ,  of  which  you  are  the  oumer  or  occupier,']  " 

according  to  tJie  directions  of  an  act  passed  in  tlie  third  year  of  the  reign  of  his 
late  Majesty  King  George  the  Fourth,  for  regulating  (lie  turnpike  roads  [or  as  the 
case  may  be].     Bated  this  day  of  ,18     . 

A.  B. 

Instead  of  the  words  within  the  inverted  commas,  the  following  may  be  used 
according  to  circumstances.  ' 

"To  appear  before  E.  F.  and  0.  H.,  esquires,  two  of  lier  Majesty's  jiistices 
of  the  peace  acting  in  and  for  the  [county]  of,  &c.,  at  ,  on  ,  the 

day  of  next,  when  and  where  the  said  justice  will  hear,  settle,  and  deter - 

mine  the  matter  in^  difference  between  you  and  me,  concerning  the  materials 
taken  (or  intended  to  be  taken)  and  carried  away  from  and  out  of  certain  in- 
closed lands,  situate  at  <fcc.,  and  also  concerning  the  payments  and  satisfaction 
for  such  materials,  and  the  damages  done,  or  to  be  done,  to  you,  ii 
thereof,  and  the  costs  attending  the  hearing  and  determining  tlie  same." 


(a)  The  3  Geo.  i,  c.  126,  gives  this  form.    See 


p.  1217.     (b)  See  p.  1213. 
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Ooimtyof)      Whereas  it  hath  been  inade  to  appear  unto  us,  J.  P.   and  K.  P.,      21.   Forms. 

(  esquires,  two  oflier  Majesty' s  justices  of  the,  peace  for  the  said,  comity 

actimg  within  the  [hwadred]  of  ,  upon  the  oath  of  A.  S.,  surveyor  of  the  C^O-)  Magistrates' 

tivrnpihe  road  [describing  it],  and  other  proof  upon  oath,  that  notice  in  writing,  material  out^of 
signed  by  the  said  survey  m;  hath  been  duly  given  to  [or,  "left  at  the  house  (or  inclosed  laads(a). 
last  or  usual)  place  of  abode  o/"]  A.  B.,  of  ,  the  owner  [or,  "  the  known 

agent  of  the  oiimer,"  or,  "  the  occupier  "]  of  certain  lands  and  premises,  situate 
at  ,  being  a  parish  ["  hamlet,"  or  "place  "]  within  the  county  and  [hun- 

dred] aforesaid,  and  in  which  a  part  of  the  said  turnpike  road  lies  or  is  situate 
[or,  "^  being  an  adjoining  parish  ['hamlet,'  or,  'place']  to  the  said  turnpike 
road"]  {tlie  said  land  and  premises  not  being  a  garden,  yard,  park,  paddock, 
planted  walk  or  avenue  to  any  house,  or  piece  of  ground  planted  cmd  set  apart 
as  a  nursery  for  trees),  to  appear  before  us  to  show  cause  why  materials  for 
makiTig  or  repairing  the  said  turnpike  road  should  not  be  had  and  taken  out  of 
and  from  the  said  lands  and  premises,  according  to  the  directions  of  an  act 
passed  in  the  third  year  of  the  reign  of  his  late  Majesty  King  George  tlie  Fourth, 
for  regulating  turnpike  roads.  And  whereas  the  said  A.  B.  hath  attended  [by 
G.  H.  his  agent],  pursuant  to  such  notice,  but  hath  not  shown  sufficient  cause  to 
the  contrary  [or,  ' '  hath  neglected  and  refused  to  appear  by  himself  [or,  '  her- 
self,'] or  his  [or,  'her,']  agent,  pursiuxnt  to  the  said  notice,  the  service  of 
which  upon  the  said  A.  B.  hath  been  duly  proved  on  oath"]:  'We  do  therefore, 
after  hearing  what  has  been  alleged-,  and  duly  considering  the  premises,  think  it 
proper  to  order,  and  do  hereby  order  and  aiithorise  the  said  A.  S.  as  such  sur- 
veyor as  aforesaid,  to  dig,  get,  gather,  take,  and  cari'y  axoay  such  materials  for 
the  purposes  as  aforesaid,  out  of  and  from  the  said  lands  and  premises  of  [or, 
"occupied  by"]  the  said  A.  B.,  at  any  time  or  times  between  the  day  of 

,  and  the  day  of  ,  according  to  the  directions  and  subject  to 

the  restrictions  of  the  said  act. 

Given  wider  our  Jiands  and  seals,  the  day  of  ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and 

To  A,  S.,  and  all  others  ivhom  it  may  concern.  J.  P.  (l.  s.) 

/,  P.  (l.  s.) 


V.    FORMS  AS  TO  TOLLS. 

At  a  meetijig  of  tlie  trustees  of  the  turnpike  roads,  uiider  an  actp>assed  in  the  (81.)  Order  of 
year  of  the  reign  of  King  the  ,  "  For  "  &c.  [state  the  priu- 1™^'^*^*";^  ^,jf  uo- 

tipal  part  of  the  title  of  the  act],  held  at  ,  tlie  day  of  .  ™8  '"^  '°"^  ^^'■ 

We,  whose  names  are  subscribed,  being  or  more  of  the  trustees  acting 

under  the  said  act,  being  now  assembled  for  reducing  the  tolls  authorised  to  be 
taken  by  and  under  the  said  act,  pursuant  to  public  notice  given  for  that  pur- 
pose in  tlie  newspapers  circulated  in  this  part  of  the  county,  and  also  affixed 
upon  all  the  turnpike  gates  erected  upon  the  said  turnpike  road,  for  upwards  of 
one  calendar  month  now  last  past,  and  having  tJie  consent  of  the  several  persons 
entitled  to  five-sixth  parts  of  the  money  now  remaining  due  upon  the  credit  of  the 
said  tolls,  this  day  signified  and  proved  to  us,  do  hereby  order,  that  the  tolls 
granted  by  the  said  act  shall,  from  and  after  the  said  day  of  ,  be 
lessened  and  reduced  in  thefollowing  manner  [here  state  the  several  reductions 
proposed  to  be  made]. 


Notice  is  liereby  given  that  the  tolls  arising  at  the  toll  gate  [or,  "toll  gates,"  if  (^?j}  ■^'toSsW 
more  than  one],  upon  tlie  turnpike  road  at  ,  called  or  known  by  the  name 

of  the  gate,  will  be  let  by  auction  to  the  best  bidder  at  tlie  house  of  , 

at  ,  on  tlie  day  of  next,  beiioeen  the  hours  of  and  , 

in  the  manner  directed  by  tlve  act  passed  in  the  third  year  of  the  reign  of  his  late 
Majesty  King  George  the  Fourth,  for  regulating  turnpike  roads,  which  tolls 
produced  the  last  year  the  sum  of  above  the  expenses  of  collecting  tliem,  and 
will  be  put  up  at  that  sum;  whoever  Jucppens  to  be  the  best  bidder,  must,  at  the 

(a)  See  form,  Bateman's  Tum]rilce      form.     See  p.  1241. 
Acts;  and  see  p.  1213.  (c)  The  3  Geo.  4,  u.  126,  gives  this 

(&)  The  3  Geo,  4,  c.  126,  gives  this      form.    See  p.  1248. 
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21.  Forms,      same  time,  jpay  one  month  in  advance  {if  requirect)  of  the  rent  at  yihieJi  such 

tolls  may  he  let,  and  give  security,  with  sufficient  sureties,  to  the  satisfactwn  of 

ffte  trustees  of  the  said  turnpilce  road,  for  payment  of  the  rest  of  the  money 
monthly  for  in  suoli  other  proportions  as  sliall  be  directed]. 

A.  B. 
Clerk  to  the  trustees  of  the  said  turnpike  road. 


(88.)  Notice  for  Notice  is  hereby  given,  that  the  tolls  arising  at  the  several  toll  gates  upon  the 

letting  tolls  in        turnpike  road  at  ,  called  or  known  liy  filename  of  A.  gate,  B. 

lots  (a).  g^^g^  ^,g_^  yJ^ll  jj  isf  ly  aucHon  to  the  best  bidders,  at  the  house  of  ,  at 

,  on  the  day  of  next,  between  the  hours  of  and  , 

in  the  inanner  directed  by  the  acts  passed  in  the  third  and  fourth  years  of  the 

reign  of  his  late  Majesty  King  George  the  Fourth,  for  regulating  turnpike  roads, 

which  tolls  produced  the  last  year  the  swin  of  above  the  expenses  of  collecting 

them.  "  ,        .,7  I 

N.  B.  These  tolls  will  be  let  in  parcels  or  lots,  and  each  parcel  or  lot  unit  be 

put  up  at  such  su/m  as  the  trustees  shall  think  fit. 

*»*  Wlioever  happen  to  be  the  best  bidders  mu^t  respectively  gvoe  seewrity,  with 

sufficient  sureties  to  the  satisfaction  of  the  trustees  of  the  said  turnpike  road,  for 

payment  of  the  rent  at  which  such  tolls  shall  be  let  monthly  [or  in  snoli  other 

proportions  as  shall  he  directed]. 

Glerk  to  the  trustees  of  the  said  turnpike  road. 


(81.)  Contracts  for      At  a  meeting  of  tlie  trustees  [or,   "  commissioners  "~\  of  tJie  turnpike  road, 
letting  tolls  (a).       under  aji  act  passed  in  the  year  of  the  reign  of  Jiis  Majesty  King  , 

"i^or,"  [state  the  title  of  the  act],.  held  at  ,  the  day  of         , 

]8  ,  by  public  notice  and  advertisement  duly  given  for  the  purpose  of  letting  to 
farm  the  tolls  of  the  several  gates  erected  upon  the  said  turnpike  roads  in  flie 
manner  directed  by  an  act  passed  in  the  third  year  of  the  reign  of  his  late  Ma- 
jesty King  George  the  Fourth,  and  another  act  passed  in  the  fourth  year  of  the 
reign  of  his  said  Majesty,  for  regulating  turnpike  roads. 

CONDITIONS   OF  LETTING. 

1.  That  the  said  tolls  shall  he  put  up  at  the  sum  of  [or,  "  shall  be  put 
up  in  parcels  or  lots,  at  the  following  sum  [or,  '  sums '],  viz.  Lot  1,  A.  bar,  at 

,  Lot  2,  B.  bar,  at  ,  &c.,  being  the  sum  [or,  'sums'']  which 

they  produced  the  preceding  year."] 

2.  That  the  last  or  the  highest  bidder  [or,  "  bidders  "],  above  the  said  sum  [or, 
' '  respective  sums  "],  to  be  declared  and  determined  in  the  manner  directed  by  the 
said  act  of  the  third  year  of  his  Majesty's  reign,  shall  be  the  farmer  or  renter  of 
the  said  tolls  for  the  term  of  years,  from  the  day  of 

3.  Tliat  the  rent  shall  be  paid  to  the  trustees  [or,  ' '  commissioners  "]of  the 
said  turnpike  road  for  the  time  being,  or  their  treasurer,  or  such  other  person  or 
persons  as  they  sliall  appoint,  by  thirteen  equal  monthly  payments,  at  the  end  of 
each  successive  period  of  four  weeks  [or  as  the  case  may  be],  urithout  any  deduc- 
tion; the  first  payment  to  be  made  on  the  day  of 

4.  That  the  taker  or  renter  shall  perform,  <S:c.  [see  the  qnotation  within  in- 
verted commas  in  the  next  precedent,  or  insert  any  other  condition  which  the 
commissioners  may  direct]. 

■').  That  the  last  or  highest  bidder  shall  enter  into  a  proper  agreement  for  the 
taking  thereof,  and  paying  the  money  at  the  times  above  specified,  unth  one  [or, 
"two"] sufficient  sureties  to  the  satisfaction  of  the  trustees  [or,  "commis- 
sioners ' '],  for  payment  of  such  money,  and  under  the  conditions,  and  in  the 
manner  herein  directed  and  stipulated  for  that  purpose. 

6.  That  if  the  last  bidder  [or,  ' '  bidders  "]  shall  not  forthwith  enter  into  such 
agreement,  or  shall  refuse  to  perform  these  conditions,  it  shall  and  may  be  lawful 
to  and  for  the  trustees  [or,  "commissioners"]  of  the  said  turnpike  road,  to  put 
up  the  said  tolls  again  immediately,  or  at  any  time  afterwards,  and  to  re-let  the 
same,  as  if  no  such  bidding  had  been  made.     In  which  case  tJie  deposit  money 

(a)  See  form,  Bateman's  Turnpike  Acts ;  and  p.  1249. 
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{if  amy)  shall  he  forfeited,  wnd  any  deficiency  on  such  siibsequent  letting  shall  he      21.   Forms. 

made  good  by  the  defaulter  at  the  present  letting,  and  he  recoverable  as  and  for 

liquidated  damages. 

MEMOBANDTJM. 

B.  F.,  of  ,  having  become  the  highest  or  last  bidder  for  the  above-men- 

tioned tolls  [or,  the  first  lot,  &o.],  and  duly  declared  the  farmer  or  renter  of  the, 
same,  at  the  sum  of  ,  for  (one']  year  from  the  day  of  ,  amd 

having  prodrcced  0.  H.,  of  ,  and  I.  K.,  of  ,  as  his  sureties  for  the 

purpose  above  mentioned,  the  trustees  [or,  " cominissioners"'\  of  the  said  turn- 
pike road  {in  pursuance  of  the  power  and  authority  given  to,  or  vested  in  them 
in  and  by  the  aiove-mentioned  acts,  or  some  or  one  of  them,  and  of  all  other 
powers  and  authorities  enabling  them  in  this  behalf),  have  contracted  and 
agreed,  and  do  hereby  contract  and  agree  u-ith  the  said  E.  F.  to  let,  and  the  said 
E.  F.  doth  hereby  agree  to  take,  the  said  tolls,  and  all  and  every  the  said  gates 
[comprised  in  Lot  1,  <tc.'},  for  theterm  of  [one]  year fro'tn  the  day  of         , 

at  the  yearly  rent  of  ,  payable  as  aforesaid,  and  under  and  subject  to  the 

conditions,  stipulations,  and  agreements  hereinbefore  contained.  Arid  the  said 
E,  F. ,  as  farmer  or  renter  of  the  said  tolls,  and  the  said  G.  H.  and  I.  K.  as  his 
sureties,  do  hereby  severally  promise,  undertake,  and  agree  to  and  with  the  trus- 
tees [or  "commissioners'^]  of  the  said  turnpike  road,  that  he  the  said  E.  F.,  his 
executors  or  administrators,  shall  and  will  well  and  truly  pay  or  cause  to  be 
paid  the  said  yearly  rent  or  Stan  of  ,  at  the  times  and  in  the  proportions 

and  manner  hereinbefore  limited  and  appointed  for  that  purpose,  and  perform, 
fuilfhl,  amd  keep  all  amd  singular  the  conditions,  restrictions,  and  agreements 
hereinbefore  contained,  and  which,  on  the  part  of  the  highest  or  last  bidder, 
farmer,  or  renter  of  the  said  tolls,  are  or  ought  to  be  performed. 

Witness  the  hands  of  A.  B.    and  0.   D.  of  the  trustees  [or  "com- 

missioners"] of  the  said  turnpike  road ;  and  of  the  said  E.  F.,  G.  H.,  and 
I.  K.,  the  day  and  year,  and  at  the  place  first  above  written. 

A.  B.,  C.  D.,  E.  F.,  G.  H.,  I.  K. 

N.B. — This  agreement,  if  signed  by  two  trxistees,  or  by  the  clerk  (a)  or 
treasurer,  and  the  lessee  or  farmer,  and  his  sureties,  is  declared  to  be  valid, 
although  not  by  deed  under  seal.     (See  ante. 


This  indenture,   made  the  day  of  ,   in  the  year  of  the  (85.)  Lease  of 

reign  of  our  sovereign  lady  Victoria,  and  in  the  year  of  our  Lord  one  thousand       ^  ^  •'■ 
eight  hundred  and  ,   between  A.   B.,  0.   D.,   &c.,   being  of  tiie 

trustees  [or  "commissioners"],  appointed  by  or  %mder  a  certain  act  of  Par- 
liament, made  and  passed  in  tlie  year  of  the  reign  of  his  Majesty     . 

,  intituled  An  Act,  &c.,  [set  forth  the  title  of  the  local  act]  of  the  one 
part;  and  E.  F.,  of  ,  G.  B.,of  ,  and  I.  K.,  of  ,  of  the  other 

part.  Whereas,  at  a  meeting  of  the  trustees  of  the  said  turnpike  road,  held  at 
the  house  of  ,  in  ,  in  the  said  [county,  ibc],  on  tlie  day  of 

,  by  public  notice  and  advertisement  duly  given,  for  the  purpose  of 
letting  to  farm  the  tolls  of  the  several  gates  erected  upon  the  said  turnpike  road, 
[or,  "tlie  tolls  hereinafter  mentioned"],  in  the  manner  directed  by  an  act 
passed  in  the  third  year  of  the  reign  of  his  late  Majesty  King  George  the 
Fourth,  intituled.  An  Act  to  amend  the  general  laws  now  in  being  for 
regulating  turnpike  roads  in  that  part  of  Great  Britain  called  England,  and 
also  by  an  act  passed  in  the  fourth  year  of  the  reign  of  his  said  Majesty,  in- 
tituled, An  Act,  [set  forth  the  title  of  this  act],  the  said  E.  F.  became  the 
highest  or  last  bidder  for  the  same,  at  the  yearly  rent  of  ,  and  was  accord- 

ingly declared  the  farmer  or  renter  thereof  for  the  term  of  year  ,  from 

tlie  day  of  .      [And  whereas  the  said  G.  H.  and  I.  K.  have,  at  the 

request  of  the  said  E.  F.,  and  in  order  to  satisfy  the  conditions  of  letting^  the 
said  tolls,  agreed  to  become  parties  to  these  presents,  and  to  enter  as  sureties 
along  with  him  the  said  E.  F.  for  payment  of  the  yearly  rent,  and  for  the  per- 
formance of  the  covenants  and  agreements  hereinafter  reserved  and  contained.] 
Now  this  indenture  witnesseth,  that,  for  and  in  consideration  of  the  rent  T'— -'■"- 


{a)  See  ante,  p.  1251. 

(i)  See  this  form,  Bateman's  Turnpike  Acts;  and  ante,  p.  1250. 
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21.   Forms.      after  reserved,  and  of  the  covenants  and  agreements  hereinafter  contained  on  the 

part  and  behalf  of  the  said  E.  P.,  Q.  H.,  and  I.  K.,  their  respective  executors 

and  administrators,  to  be  paid,  doTie,  and  performed,  they  the  said  A.B.,  CD., 
(be,  in  pursuance  and  exercise  of  the  power  and  authority  given  to  or  vested  %n 
them,  in  and  by  the  said  several  recited  acts,  or  any  or  either  of  thern,  and  of 
all  other  power  or  powers,  authority  and  authorities,  in  anywise  enabling  tJiem 
in  this  behalf,  have  demised,  leased,  and  to  farm  let,  and  by  these  presents  do 
demise,  lease,  and  to  farm  let  unto  the  said  E.  F.,  his  executors  and  adminis- 
trators, all  and  singular  the  tolls  of  the  .several  gates  erected  upon  the  said 
turnpike  road,  and  also  the  said  several  gates  [or  "  of  the  gate  "]  situate  at  ^  , 
[and  at  the  side  gate  or  side  bar  at  ],  [and  also  at  the  weighing  engine 

erected  upon  or  near  the  said  turnpike  road  at  ,  (or  as  the  case  may  be)], 

uiith  full  power  and  authority  for  him  the  said  E.  P.,  his  executors  and  ad- 
ministrators, and  such  person  or  persons  as  he  or  they  shall  authorise  or  appoint 
to  collect  and  receive  the  said  tolls,  according  and  subject  to  the  provisions  and 
restrictions  of  the  said  several  acts,  or  any  or  either  of  them,  and  under  and 
subject  to  such  rules,  orders,  reductions,  variations,  and  regulations  as  have 
been,  or  shall  at  any  time  or  times  hereafter  be  made,  ordered,  or  agreed  upon 
by  the  said  trustees  or  commissioiurs  for  the  time  being  of  the  said  turnpike 
road,  pursuant  to  the  powers  vested  in  them  in  and  by  the  said  acts,  or  any  or 
either  of  them  ;  and  for  that  purpose  to  occupy  and  enjoy  the  toll  house  Lor, 
"  toll  houses"}  at  which  the  said  tolls  are  to  be  collected  and  to  arise,  toifh  all 
the  appurtenances  and  conveniences  to  the  same  toll  Jwiise  [or,  "  toll  houses '  ] 
belonging,  during  so  long  time  only  of  the  term  hereby  granted  as  the  said  E.  F. , 
his  executors  or  administrators,  shall  duly  and  regularly  pay  the  rent,  and 
perform  tlie  covenants  and  agreements  herein  reserved,  and  contained  ;  to  hare 
and  to  hold  the  said  tolls  and  gates,  and  all  and  singular  other  the  premises 
hereinbefore  mentioned,  and  intended  to  be  hereby  demised,  unto  the  said  E.  F., 
his  executors  or  administrators,  from  the  day  of  ,  for  and  during, 

and  unto  the  full  end  and  term  of  [one]  year  from  thence  next  ensuing,  and 
fully  to  be  complete  and  ended  ;  yielding  and  payiiig  therefore,  during  the,  said 
term,  unto  the  trustees  [or  "  commissioners •"']  of  the  said  turnpike  road  for  the 
time  being  or  their  treasurer  (a)  for  the  time  being,  or  such  other  person  or  per- 
sons as  they  shall  appoint,  the  yearly  rent  or  sum  of  ,  of  laioful  money  of 
Great  Britain  [by  thirteen  equal  inmithly  payments  in  the  year,  at  the  end  of 
each  successive  period  of  four  weeks,  (or  as  tlie  case  may  be)],  without  making 
any  dedtcction  or  abatement  thereout  mi  any  account  or  pretence  whatsoever  ;  the 
first  [monthly'] payment  thereof  to  begin  and  be  made  on  the  day  of 
now  next  ensuing.  Provided  always,  and  it  is  hereby  declared  and  agreed 
by  and  between  the  said  parties  hereto,  that  if  the  said  rent  hereinhefore  re- 
served shall  be  in  arrear  by  the  space  of  seven  days  next  after  any  of  the  days 
on  which  the  same  ought  to  be  paid,  as  aforesaid,  and  pursuant  to  the  covenant 
or  agreement  hereinafter  contaiiud  ;  or  if  the  said  E.  F. ,  his  excautm-s  or  ad- 
ministrators, shall  neglect  or  refiise  to  perform  the  covenants  and  agreements 
herein  contained,  and  which,  on  his  or  their  part  and  behalf,  are  or  ought  to  be 
done  and  performed,  then,  and  in  any  or  either  of  the  said  cases,  it  shall  aiid 
Tnay  be  lawful  to  and  for  tJie  trustees  [or,  "commissioners"]  of  the  said  turn- 
pike road  for  the  lime  being,  or  such  person  or  persmis  as  they  shall  authorise  or 
appoint  for  that  purpose,  into  and  upon  the  said  tolls,  gates,  toll  houses,  con- 
venicnxxs,  and  premises,  with  the  appurtenances,  or  into  or  upon  any  part 
thereof  in  the  na/me  of  the  whole,  wholly  to  re-enter,  and  the  same  to  have 
again,  collect,  receive,  retain,  re-possess,  and  enjoy,  as  in  their  former  estate  ; 
and  tlie  said  E.  P. ,  his  executors  and  administrators,  and  all  other  collectors, 
receivers  and  occupiers  of  the  said  premises,  thereout  and  from  tlienceforth 
utterly  to  expel,  put  out,  and  remove,  and  thereupon  and  from  thenceforth  to 
vacate  and  determine  these  p)resenis,  or  othervnse  to  act  in  the  premises  as  to 
them  tlie  said  trustees  or  cmnmissioners  shall  seem  meet,  according  to  the  direc- 
tions and  provisions  in  that  behalf  contained  in  and  by  the  said  several  acts  of 
Parliament,  or  any  or  either  of  them,  {anything  to  the  contrary  tliereof  herein- 
before contained  in  anywise  notwithstanding).  And  the  said  M.  P.,  G.  H.,  and 
I.  K.,  do  hereby  for  themselves  jointly  and  severally  (6),  and  for  their  several 


(a)  See  ante,  p.  1249,  n.  (c),  and  (h)  See  Lee  v.  Nixon,  1  A.   &  E. 

p.  1250,  n.  (c).  201. 


and  respective  heirs,   execiitors,  and  administrators,  covenant,  i^romise,  and      21.  Forms. 

agree  to  and  tvith  the  sadd  A.   B.,  C.  D.,  tfcc,  am,d  the  trustees  [or,  "com- 

missioners  "]  of  the  said  turnpike  road  for  the  time  icing,  that  he  the  said  B.  P. , 
his  executors,  administrators,  or  assigns,  shall  and  loill  well  and  truly  pay,  or 
cause  to  he  paid,  unto  the  trustees  [or,  "commissioners  "]  of  the  said  turnpike 
road  for  the  time  being,  or  their  treasurer  for  the  time  being,  or  such  other 
person  or  persons  as  they  shall  appoint,  the  said  yearly  rent  or  sum  of  , 

by  thirteen  equal  monthly  payments  at  the  end  of  each  successive  period  of  four 
weeks,  without  any  deduiction  or  abatement  whatever,  as  aforesaid,  according  to 
(he  true  intent  a/nd  meaning  of  these  presents  ;  and  [io  repair  the  toll  house,  or 
any  other  condition  as  agreed  upon] ;  ' '  and  also  that  the  said  E.  F, ,  his  executors 
or  administrators,  shall  and  will  well  and  truly  observe,  fulfil,  abide  by,  pay, 
and  keep  all  the  conditions,  restrictions,  provisoes,  clauses,  and  limitations,  re- 
spectively limited,  inflicted,  and  declared  in  and  by  the  said  several  herein- 
before recited  acts,  or  either  of  them,,  concerning  or  appertaining  to  collectors  or 
gatekeepers,  or  to  the  managing,  recovering  or  receiving  the  tolls,  or  on  any 
other  account  relating  to  or  concerning  the  office  of  collector  or  gatekeeper  ;  and 
also  shall  and  will,  from  time  to  time,  and  at  all  times  during  the  said  term  of 
[ojie]  year,  pay  obedience  to  and  perform  all  and  every  such  orders  and  direc- 
tions as  shall  be  legal,  and  as  the  trustees  [or,  ' '  commissioners "]  of  the  said 
turnpike  road  at  any  of  their  meetings  during  the  time  aforesaid  shall  think 
expedient  and  proper  to  be  done  by  them  respectively  to  the  said  turnpike  road, 
and  the  tolls  to  arise  therefrom."  And  moreover,  that,  at  the  expiration  or 
other  sooner  determination  of  the  said  term  of  [one}  year,  vihichever  shall  first 
happen,  he,  the  said  E.  F. ,  his  executors  and  administrators,  shall  and  will 
quietly  quit,  yield,  and  deliver  up  the  possession  of  the  said  toll  house  [or, 
"houses  "]  and  toll  bar  [or,  "  bars  "],  and  the  receipt  and  collection  of  the  said 
tolls  to  the  trustees  [or  "commissioners"]  for  the  ti/ine  being  of  the  said  turn- 
pike road,  or  to  such  person  or  persons  as  they  shall  appoint  for  that  purpose. 
In  witness  whereof  the  said  parties  have  hereunto  set  their  hands  and  seals,  the 
day  and  yea/r  first  above  written. 

A.  B.  (l.  s.) 

Signed,  sealed,  &c.  G.  D.  (h.  s.) 

E.P.{h.s.) 

See  the  forms  as  to  mortgages  of  tolls  prescribed  by  the  act,  ante,  p.  1253.    \o^_    °  ^**°  " 


Notice  is  hereby  given,  thai  the  trustees  of  the  turnpike  roads,  under  an  act  (87.)  Notice  of 
passed  in  the  year  of  the  reign  of  King  the  ,  for  [state  the  g^"  ordfrim  aS 

material  parts  of  the  title  of  the  act],  vnll  meet  at  the  hou.se  of  ,  at  ,  ^^^^  jj,  ^g 

on  the  day  of  next,  at  the  hou/r  of  ,  in  the  forenoon,  in  order  to  erected  (a). 

consult  about  erecting  a  toll  gate  on  the  side  of  the  said  turnpike  road,  at  or  near 
a  place  called-  ,  across  a  certain  highway  there,  leading  to  ,     Dated 


day-nf 


A.  B. 

Olerk  to  the  said  trustees. 


We,  A.  S.,  &c.  being  the  trustees  of  a  turnpike  road,  leading  from  to  (88.)  Order  of 

,  under  an  act  passed  in  the  year  of  the  reign  of  his  late  Majesty  i^  tiimpSe°gates, 

King         ,  intituled  An  Act  [title  of  local  act],  assembled  ata  special  meeting,  jjo.  (6). 
held  at,  &c.,  on  tkc,  for  the  pwrpose  of  making  this  order  and  ordering  and 
directing  as  hereinafter  mentioned ,  of  which  meeting  public  notice,  specifying  the 
time  and  place,  and  the  pwrposes  thereof,  has  been  given  in  a  certain  newspaper, 
to  wit,  a  newspaper  called  the  ,  published  and  circulated  in  the  county  [or, 

"counties"]  through  which  the  said  twnpike  road  passes,  and  also  by  affixing 
a  copy  of  such  notice  on  all  the  turnpikes,  toll-gates,  and  side-bars  which  are 
now  standing  on  the  said  road,  fourteen  days  previously  to  such  meeting,  do,  at 
the  said  meeting,  judge  it  necessary,  and  there  being  nothing  in  any  local  act 
provided  to  the  contrwry,  at  the  said  meeting,  order  and  direct,  by  this  order,  in 
writing,  signed  by  three  of  the  said  trustees  present  at  the  said  meeting,  that 

(a)  See  a/nte,  p.  1244,  and  3  Geo.  4,  (b)  See  ante,  p.  1244  ;  and  3  Geo. 

0.  126,  sch.  No.  4.  4,  o.  126,  sch.  No.  5, 
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21.  Forms.       there  he  forthwith  erected  and  built  in,  upon,  ami  across  the  said  turnpike  road, 

and  upon  tlie  sides  thereof,  the  toll  gates,  turnpikes,  side-bars,  and  chains  Iiere- 

after  mentioned,  with  toll  houses,  outhouses,  and  other  conveniences  thereto,  in 
the  places  and  maniier  ■liereinafter  mentioned,  that  is  to  say, — one  toll  gate 
or  turnpike  upon  and  across  the  said  turnpike  road,  at  a  place  called  , 

with  one  toll-house,  suitable  outhouses,  and  other  conveniences  thereto,  upon  the 
side  of  the  said  turnpike  road  and  toll-gate  adjoining  to  land  now  in  tlie  tenure 
or  occupation  of  one  ,  the  said  toll-house,  outhouses,  and  other  conveniences 

not  to  be  built  upon  or  to  cover  more  than  squa/refeet  of  ground.     One  side- 

bar upon  the  side  of  the  said  turnpike  road,  near  a  place  called  ,  across  a 

certain  highway  there,  leading  from  to  ,  with  one  toll-lwuse,  suitable 

outhovises,  and  other  conveniences  thereto,  adjoining  the  said  side-bar  upon  the 
side  of  the  said  turnpike  road,  abutting  upon  land  in  the  occupation  of  , 

the  said  toll-house,  last-mentioned  outhouses  and  other  conveniences,  not  to  be 
built  upon  or  to  cover  more  than  square  feet  of  ground.     [Let  tlie  above 

description  of  the  place  and  manner  in  which  the  turnpilces,  &c.,  are  to  ho 
placed,  agree  with  the  facts].  A^id  the  said  trustees,  at  the  said  meeting,  do 
also,  by  this  order  in  writing,  order,  direct,  and  appoint,  that  there  shall  be 
taken  in  aiid  enclosed,  on  the  sides  of  the  said  turnpike  road,  suitable  garden 
spots  for  each  of  such  toll-houses,  that  is  to  say,  for  the  said  first-nientioned  toll- 
house, there  shall  be  taken  in  and  enclosed  a  piece  of  ground  containing 
square  yards,  to  be  bounded  <Ssc.  [giving  a  description  of  the  land  to  be  taken 
in],  and  for  tlie  toll-house  secondly  above-mentioned,  apiece  of  land  containing 
square  yards,  bounded  &c.     Dated  the  day  of  ,  a.d.  18     . 

'"■       "  (a). 


89.)  Wan-ant         Qcmnty  of  \      To  the  [constable,  headboi'ough,  oj:  "  tithingman"'[  of 

from  a  justice  to  to  wit.  \  in  the  said  county. 

enter  the  toU^ato       Whereas  complaint  hath  been  made  unto  me,  A.  B.,  esquire,  oiw  of  Mr  Ma- 


the  persons 
therein  (&), 


jesty's  justices  of  the  peace  for  the  said  county,  upon  the  oath  of  ,  and  otlier 

evidence  now  produced  to  me,  tliat  C.  D. ,  who  nxno  inhabits  the  turnpike  or  toll- 
gate  house  at  ,  upon  the  turnpike  road  leading  from  to  ,  and 
was  ap>pointecl  to  collect  the  tolls  there,  hath  been  duly  discharged  by  the  trustees 
of  the  said  turnpike  road  from  any  further  collecting  or  receiving  the  tolls 
arising  at  the  said  gate,  and  hath  refused  and  still  doth  refuse  to  quit  the  pos- 
session of  the  said  house  ;  and  the  said  O.  D.  having  been  summoned  to  appear 
before  me  this  day,  to  show  cause  why  he  should  not  be  removed  from  the  said 
hmhse,  and  homing  shown  no  sufficient  cause  for  that  purpose  [or,  ' '  not  hxming 
appeared  "],  /  do  hereby  authorise  and  require  you,  with  such  assistance  as 
shall  be  necessary,  to  enter  into  the  said  toll-house  or  turnpike  house,  and  the 
buildings  belonging  thereto,  in  tlie  day  time,  and  to  remove  the  said  O.  D. ,  and 
all  such  persons  as  shall  be  found  therein,  together  with  his  and  their  goods,  out 
of  such  house  and  buildings,  and  to  put  B.  F.,  the  person  lately  appointed  by  the 
trustees  to  collect  such  tolls,  into  the  possession  thereof;  for  which  this  shall  be 
your  sufficient  warrant. 
Given  under  my  hand  and  seal,  this            day  of 

This  form  may  be  varied  to  suit  the  case  of  the  widow  or  family  of  a 
deceased  collector. 


90.)  Order  of 
trustees  for  erect- 
ing a  weighing 
engine  (c). 


At  a  meeting  of  the  trustees  of  the  turnpike  roads,  under  an  act  passed  in  the 
year  of  the  reign  of  his  Majesty  King  the  ,  for  [state 

the  title  of  the  act],  held  at  ,  the  day  of  ,18 

In  pursuance  of  the  powers  given  to  us  by  an  act  passed  in  the  third  year  of 
the  reign  of  his  late  Majesty  King  George  the  Fourth,  for  regulating  turnpike 
roads,  we  do  hereby  order  that  an  engine,  proper  for  the  weighing  of  carriages, 
of  the  constnwtimis  and  weights  specified  in  the  said  act,  be  forthwith  erected  at 
or  as  near  as  conveniently  may  be  to  the  toll-gate  or  bar  now  erected  upon  the 
said  turnpike  road,  at  ;  and  that  A.  £.,  the  [treasurer,  clerk,  or]  surveyor 

of  the  said  turnpike  road,   do  contract  with  some  proper  person  [or,   vnth 


(a)  To  he  signed  by  three  of  the 
tiTistees  who  were  at  the  meeting ; 
ante,  p.  1244. 

(J)  The  3  Geo.  4,  c.  126,  gives  this 


form  ;  ante,  p.  1252. 

(c)  The  3  Geo.  4,  c.  128,  gives  this 
form,  ante,  p.  1224. 
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' '  O.  B."  in  case  the  trustees  shall  think  fit  to  name  the  person]  for  the  making 
(Mnd  ending  sack  engine,  and  to  inspect,  and  take  care,  that  the  same  is  pro- 
perly done  ;  and  toe  do  order  the  gate-lceeper  at  the  said  gate  or  bar  for  the  time 
being  to  attend  the  said  weighing  engine,  and  carefully  to  weigh  all  carriages 
passing  loaded  upon  the  said  road,  at  the  place  where  such  engine  shall  be  erected^ 
together  vnth  the  loading  thereof,  and  to  take  the  several  additional  tolls  or  rates 
for  overweight,  and  give  tickets  of  the  weight  of  such  carriages  and  loading, 
when  required  by  the  driver  thereof,  and  also  to  enter  in  a  separate  took,  to  be 
kept  by  him  for  that  purpose,  an  account  of  every  carriage  so  weighed,  which 
shall,  with  the  loading,  exceed  tlie  weights  allowed  by  the  said  act,  and  account 
to  us  for  the  money  received  for  all  such  overweight. 
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SUMMEK. 

WINTER. 

Tons. 

Cwts. 

Tons.  Cwts. 

For  every  waggon  with  nine-inch  wheels   . 

6 

10 

6          0 

For  every  cart  with  nine-inch  wheels    . 

3 

10 

3          0 

For  every  waggon  with  six-inch  wheels 

4 

15 

4         5 

For  every  cart  with  six-inch  wheels 

3 

0 

2       15 

For  every  waggon  with  wheels  of  the  breadth 

of  four  inches  and  a  half       .... 

4 

5 

3       15 

For  every  cart  with  wheels  of  the  breadth  of 

four  inches  and  a  half 

2 

12 

2        7 

For  every  waggon  with  wheels  of  less  than  four 

and  a  half  inches 

3 

15 

3        5 

For  every  cart  with  wheels  of  less  than  four  and 

a  half  inches 

1 

15 

1       10 

(91.)  Table  of 
weights  allowed  in 
winter  and  sum- 
mer to  carriages 
directed  to  be 
weigbed  (includ- 
ing the  carriage 
and  loading),  by 
Stat.  4  Geo.  4, 
c.  95  (a). 


At  a  meeting  of  the  trustees  of  the  turnpike  roads,  under  an  act  passed  in  the 
year  of  the  reign  of  King  George  the  ,  for  [state  the  principal 

part  of  the  title  of  the  act],  and  also  of  the  trustees  of  the  turnpike  roads, 
mider  an  act,  passed  in  the  year  of  tJie  reign  of  King  George  the  , 

for  [&c. ,  as  above]  held  at  ,  the  day  of  ,  for  the  purpose  of 

agreeing  upon  and  ordering  a  weighing  engiiie  at  the  joint  expense  of  the 
trustees,  for  the  use  of  the  said  several  turnpike  roads,  pursuant  to  the  powers 
given  by  an  act  passed  in  the  third  year  of  the  reign  of  his  late  Majesty  King 
George  the  Fourth,  for  regulating  turnpike  roads. 

It  appea/ring  to  us  that  a  weighing  engine  may  be  erected  at  [describing 

the  spot  where  it  can  be  most  conveniently  placed],  which  will  accommodate 
both  the  said,  turnpike  roads,  according  to  the  true  intent  and  meaning  of  the  said 
act:  We  do  therefore  order,  die.  [as  in  the  form  above  mentioned],  and  we  do 
hereby  agree  and  order,  that  the  expenses  of  making  and  erecting  tlie  said 
weighing  engine,  and  the  sum  of  ,  which  we  do  hereby  agree  and  order 

shall  he  paid  to  the  toll  gatherer  attending  the  said  toll-gate,  for  tlie  time 
being,  weekly  for  his  extraordinary  trouble  in  attending  the  said  weighing 
engine,  shall  be  advanced  and  paid  by  the  treasurers  of  the  said  several  turn- 
pike roads,  in  the  shares  and  proportions  following :  viz.  that  the  treasurer  of 
the  road  shall  pay  [one-half],  [two-thirds],  [three-fourtJis],  parts  thereof, 

[as  the  trustees  shall  agree]  and  the  treasurer  of  the  road  shall  pay  the 

remaining  [one-half],  [one-third],  or,  [one-fourth],  part  thereof ;  and  that  the 
money  to  be  received  at  the  said  weighing  engine  by  forfeitures  for  overweight 
shall  be  paid  to  the  said  respective  treasurers  in  the  like  proportions,  and  applied 
by  them  for  the  use  of  tlie  said  respective  turnpike  roads. 

(Signed.) 


(92.)  Agreement 
between  trustees 
of  different  turn- 
pike roads  for 
erecting  one 
weighing  engine 
for  the  use  of  sue 
roads  (&). 


See  the  general  form  of  commencement,  and  conclusion  of  informations,  (93.   rn  ormation 
and  convictions,  post  (Nos.  115,  116).    State  the  offence  thus  :]  That  C.  B.  °f^^^^^^°^ 
(be.,  on  die.,  at  iSsc,  being  then  and  there  the  collector  of  tolls  at  a  certain  gate  ffr^tortion^c): 
called  ,  upon  u,  certain  turnpike  road  there  situate,  called  ,  did 


(a)  The  i  Geo.  4,  c.  95,  s.  89,  gives 
this  form. 
(J)  The  3  Geo.  -4,  c.  126,  gives  this 


form;  ante,  p.  1224. 
■  (c)  See    Archbold's  forms  of  Con- 
victions ;  and  aiUe,  p.  1250. 
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demand  cmd  take  from  one  E.  F.  the  sum  of  ,  as  and  for  toll  for  [one 

horse,  on  which  the  said  E.  P.  was  then  and  there  riding],  for  passing  through 
the  said  gate,  the  same  toll  being  a  greater  toll  than  he  was  then  authorised  to 
demand  and  take  from  the  said  E.  'P.  for  the  said  horse  passing  through  the 
said  gate  as  aforesaid,  by  mriue  of  the  powers  of  any  act  or  acts  of  Parliament, 
or  of  the  orders  and  resolutions  of  the  trustees  or  commissioners  of  the  said 
turnpike  road,  acting  under  and  by  virtue  of  a  certain  act  of  Parliament  made 
and  passed  in  the  year  of  the  reign  of  his  late  Majesty  King  ,  intituled 
[title  of  local  act],  made  in  pursuance  of  any  act  or  acts  of  Parliament 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided. 


(94.)  The  like  on 
4  Geo.  4,  c.  97, 
s.  30,  against  col- 
lector for  not 
putting  up  his 
name  on  toll- 
house (a). 


State  the  offence  thus:]— rAa«  G.  D.,  of  <fcc.,  on  &c.,  at  d-c,  in  the  said 
county,  being  then  and  there  a  toll  collector  at  a  certain  gate  and  toll-house 
called  on  a  certain  turnpike  road  there  situate,  called  ,  did  not  place 

or  cause  to  be  placed  on  the  front  of  the  said  toll-house  tJiere  situate,  at  which 
he  the  said  G.  D.  was  then  stationed,  his  Christian  name  and  surname,  pairded 
in  black  on  a  board  unth  a  white  ground;  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided. 


(95.)  The  like  on 
3  Geo.  4,  c.  126, 


State  the  offence  thus  ■:]-That  C.  D.,  of  die,  on  &c.,  at  <l:c.,  being  then  and 
.  ■   ,   .  -   ,.  tJiere  the  driver  of  a  certain  waggon  ["cart,"  or   "carriage"  [on  a  certain 
inlthe  weieSn?'  t'<^rnpike  road,  called  ,  leading  from  to  ,  did  then  and  there 

of  a  cart  (6)?  refuse  to  allow  the  same  to  be  weighed  by  one  E.  P.,  then  being  the  keeper  of  a 

certain  toll-gate  [or,  "bar"],  called  ,  situate   on   the  said   turnpike 

road,  and  in  the  county  aforesaid,  at  which  toll-gate  [ov,  "bar"],  a  weighing 
machine  was  then  and  there  erected,  pursuMnt  to  the  statute  in  such  case  made 
and  provided,  [or,  "  th^n  and  there  resisted  one  E.  P.,  the  then  keeper  of  a 
certain  toll-gate  [or,    "bar"]  called  ,  and  situate  on  the  said  turnpike 

road,  and  in  the  county  aforesaid,  at  which  toll-gate  [or,  "  bar  "]  <fcc.  as  above 
contrary  to  the  statute,]  &c.     {See  post.  No.  106.) 


(96.)  The  like  on 
3  Geo.  4,  c,  126, 
s.  41,  for  evading 
toU(c). 


State  the  offence  thns:]— That  O.  D.,  of  &c.,  on  <bc.,  at  ct-c,  did  [fraudu- 
lently pass  through  a  certain  toll-gate  called  ,  on  a  tv/nipike  road  there 
situate,  called  ,  with  a  certain  horse,  which  the  said  0.  D.  was  then 
riding,  without  paying  the  toll  then  and  there  payable  for  the  same,  by  reason 
whereof  the  payment  of  the  said  toll  was  then  and  there  avoided :  or  stating 
some  other  offence  within  stat.  3  Geo.  4,  c.  126,  s.  41]  ;  contrary  to  tlieform 
of  the  statute  made  in  the  third  year  of  the  reign  of  King  George  tlie  Fourth, 
&c.  tfcc. 


(97.)  Notice  from 
surveyor  to 
cleanse  ditches, 
&o.  (d). 


VI.  FORMS  AS  TO  INJURIES  AND  ANNOYANCES  TO  ROADS. 

I,  A.  B.,  surveyor  of  the  turnpike  road,  [describing  it],  do  hereby  give  you 
notice,  and  require  you,  forthwith,  "  To  [make,  scour,  cleanse  and  keep  open], 
to  the  depth  of  feet,  and  of  the  breadth  of  feet,  [or,  '  of  sufficient 

depth  and  breadth  for  the  keeping  the  said  turnpike  road  dry,  and  conveying  the 
water  from  the  same '],  a  certain  ditch,  drain,  or  watercourse,  [or,  '  the  several 
ditches,  drains,  and  watercourses^],  running  through  tlie  land  or  grounds 
occupied,  by  you  at  ,  adjoining  to  [or,  '  lying  near ']  the  said  turnpike 

road,  and  through  which  said  lands  or  grounds  the  water  hath  heretofore  been 
used  to  pass  from  the  said  turnpike  road," 


(98.)  Notice  from 
him  to  remove 
filth,  (fco.  (e). 


"  To  remove  the  filth  [dung,  ashes,  rubbish,  or,  any  other  matters  or  thing 
whatsoever]  laid  or  thrown  upon  the  said  turnpike  road,  [or,  '  on  a  certain  open 


(a)  Seep.  1189. 

(b)  See  p.  1224. 

(c)  See  p.  1224.   See  also  sect,  139, 
p.  1248. 


{d)  See  p.  1258.     See  these  notices 
in  Bateman's  Turnpike  Acts, 
(e)  See  p.  1262. 
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road  '],  lying  between        and       ,  in  the  [parish,  die.]  of       ,  to  the  annoyance 

of  the  said  ticrnpike  road. " 


"To  turn  and  rectify  the  course  of  a  certain  watercourse,  [sink,  or,  drain\  P,9)-  Notice  from 
belonging  to  you,  [or,  'to  land  occupied  by  you'],  at  ,  in  the  [parish,  t&e.]  ^iSn°&oTft)' 

rmmi/ng  into,  along,  or  out  of  the  said  turnpike  road,  to  the  prejudice  thereof."         ' 


"  To  make  and  lay  a  good  and  sufficient  trunk  [tunnel,  plat,  or,  bridge]  at  (l""-)  The  like  to 
,  d'C,  where  a  certain  carriageway  [or,  'footway']  leads  out  of  the  said  "lal^e a t"°^el (6). 
tumpike  road  into  the  lands  or  grounds  adjoining  thereto,  occupied  by  you, " 

"To  cut,  prune,  and  trim  to  the  height  of  six  feet  from  tlie  surface  of  the  (loi.)  The  like  to 
ground,  all  the  hedges  belonging  to  you  as  the  owner  or  occupier  of  land  next  ^^™'  *"  '(c). 
adjoining  to  the  said  turnpike  road ;  and  also  to  out  down,  prun/>j,  or  lop  the  ' 

branches  of  trees,  bullies,  and  shrubs,  growing  in  or  near  sicch  hedges  or  other 
fences  adjacent  thereto,  in  such  manner  that  the  said  turnpike  road  shall  not  be 
prejudiced  by  the  shade  thereof,  and  that  the  sun  and  wind  may  not  be  excluded 
from  such  turnpike  road  to  the  damage  thereof." 

See  order  hereon,  post. 


I,  A.  B.,  [&c.  as  above],  do  hereby  give  you  notice,  "That  the  door  [or,  (102.)  The  like  to 
'  gate '],  of  a  certain  building,   [park,  paddock,  field,   or,   inclosure],   m^mnte  "^^™°™' *"•>  ^ 
between  and  ,  is  now  made  to  open  into  or  towards  the  said  turnpike  ^*   '    "'  ^  '' 

road,  [or,  '  a  certain  footpath  belonging  to  the  said  turnpike  road '],  and  the 
hanging  post  whereof  is  not  fixed  or  placed  so  far  from  the  centre  of  the  said 
turnpike  road,  as  that  no  part  of  such  door  or  gate,  when  open,  projects  over 
»such  tujrnpike  road  [or,  'footpath'],  contrary  to  the  meaning  of  an  act  passed 
in  the  third  yewr  of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  for 
regulating  turnpike  roads.  And  I  do  therefore  hereby  give  you  notice,  and  re- 
quire youforthvnth  to  cause  such  door  [or,  'gate  ']  to  be  hung  so  that  no  part 
of  the  same,  when  open,  shall  project  over  any  part  of  such  turnpike  road  [or, 
'footpath  '],  according  to  the  directions  of  the  said  act,"  ifcc. 

County  of  )      Whereas  complaint  hath  been  made  zmto  me,  J. P.,  esquire,  one  q/'(l03.)  Orderto  cut 

j  her  Majesty's  justices  of  the  peace  in  and  for  the  county  of  ,  down  trees,  &c,(e). 

acting  vtithin  the  hundred  of  ,  upon  the  oath  of  A.  S.,  sxirveyor  of  the  turn- 
pike road,  [describing  it],  that  B.  0.,  of  hath  had  due  notice  from  him  the 
said  surveyor,  to  cut,  prune,  and  trim  the  hedges  belonging  to  the  said  B.  0.,  as 
the  ovmer  [or,  "occupier"  of  certain  land  at  ,  and  next  adjoining  to  the 
said  turnpike  road,  to  the  height  of  six  feet  from  the  surface  of  the  groumd,  and 
also  to  cut  down,  prune,  or  lop  (lie  branches  of  the  trees,  bushes,  and  shrubs 
growing  in  or  iiear  such  hedges  or  other  fences  adjacent  tliereto,  in  such  manner 
that  the  said  tumpike  road  should  not  be  prejudiced  hy  the  shade  thereof,  and 
that  the  sun  and  wind  might  not  be  excluded  from  the  said  turnpike  road,  to 
the  damage  tliereof,  pursuant  to  the  statute  made  in  the  third  year  of  the  reign  of 
his  late  Majesty  King  George  the  Fourth,  for  regulating  tumpike  roads ;  but 
that  he  the  said  A.  B.  hath  not  complied  with  such  notice,  or  with  the  requi- 
sites of  the  said  Aet.  And  whereas  the  said  B.  0.,  having  been  duly  summoned 
to  answer  the  said  complaint  hath  appeared,  {by  N.  P.  his  agent)  pursuant  to 
su£h  summons,  [or,  "  hath  made  default  in  his  appearan/x"]  :  and  it  appearing 
to  me  that  the  said  B.  0.  has  not  complied  with  the  requisites  of  the  said  act  in 
that  behalf,  I,  the  said  justice,  upon  hearing  the  said  A.  S.,  and  B.  0.  [or,  "in 
default  of  his  appearance,  upon  having  due  proof  of  the  service  of  the  said  sum- 
mons"], and  considering  the  circumstances  of  the  case,  do  order  that  the  said 


{a)  See  p.  1259.  (d)  See  p.  1262. 

(6)  See  p.  1258.  (e)  See  form,  Bateman's  Turnpike 

\c)  See  p.  1260.  AcU,  and  p.  1261. 
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21.  Forms.  hedges  sliMl  forthwith  he  cut,  pruned,  and  trimmed  hj  the  said  B.  0.  to  tlie^ 
height  of  six  feet  from  the  surface  of  the  grovmd;  and  that  the  said  tranches  of 
trees,  bushes,  and  shrubs  growing  in  or  near  the  said  hedges  or  other  fences  ad- 
jacent thereto,  shall  forthwith  be  cut  down,  pruned,  and  lopped  by  the  said 
-B.  0.,  in  such  manner  that  the  said  turnpike  road  shall  not  be  prejudiced  hy 
the  shade  thereof,  and  that  the  sun  and  wind  may  not  be  excluded  from  the  said 
turnpike  road  to  the  damage  thereof.  And  I  do  further  order  that,  in  case  the 
said  B.  0.  shall  not  obey  this  order  within  ten  days  from  the  date  hereof,  that 
then  the  said  A.  S.  do  cut,  prime,  and  trim  stich  hedges,  and  cut  down,  prune, 
or  trim  such  branches  of  trees,  bushes,  and  shrubs,  in  the  manner  directed  by 
this  order,  and  according  to  the  directions  of  the  said  act,  and  proceed  against 
the  said  B.  0.  for  recovery  of  the  penalties  and  charges  he  will  thereby  incur. 
Given  under  my  hand  and  seal,  this  day  of  ,18 

/.  P.  (l.  s.) 


(1040  Information      See  the  general  form  of  commencement  and  conclusion  of  informations  and 

3''Ge™''i°o°l2f,™    convictions,  post,  (Nos.  115,  116),  which  will  here  apply.      State  the  offence 

S.118  for  encroach-  thus:] — That  A.  B.  of        ,  m  the  said  county,  informeth  me,  J. P.  that  C.  D., 

ing  on  road  by  a     of  ikc. ,  on  <5sc. ,  at  &c. ,  did  make  [or,  ' '  cause  to  be  made ' ']  a  certain  hedge  at  the 

hedge  (o).  side  of  a  certain  turnpike  road,  there  situate,  called  ,  in  such  manner  as 

to  reduce  the  breadth  and  confine  the  limits  thereof  [or  otherwise  describing 

some  other  offence   within  stat.  3  Geo.    4,  c.   126,  s.   118]  ;  contrary  to  the 

statute  made  in  the  third  year  of  the  reign  of  King  George  the  Fourth,  intituled, 

An  Act,  &c. 

(lOo.)  The  like  on       State  the  offence  thus  i] — That  0.  D.,  of  <i:c.,  on  <fcc,,  at  &c.,  occupying  thin 

^  ^f?  f '  °'  ^f^'        [o™'?  from,  thence  hitherto']  certain  lands  and  grounds  adjoining  to  and  lying 

cieaneing  ditches    '**"'''  "  certain  turnpike  road,  there  situate,  called  ,  through  which  said 

iSto.  (,b)  lands  and  grounds  the  water  hath  used  to  pass  from  the  said  turnpike  road,  did 

not,  after  ten  days'  notice  to  him  in  that  behalf  duly  given,  or  at  any  time 

before  the  expiration  of  such  notice,  open,  cleanse,  and  scour  t!ie  ditches,  water-  ^ 

courses,  and  drains,  for  such  water  to  pass  without  obstruction,  but  therein  inade 

default ;  contrary  to  tlie  statute  made  in  the  third  year  of  the  reign  of  King 

George  the  Fourth,  etc.,  tt-c.  J.  P. 

(106.1  Thelikeon        State  the  offence  thus  {]—T?iat  C.  D.,  of  ilcc.,  on  &c.,  at  &c.,  occupying  then 
3  Geo.  4,  c.  126,       arid  there  certain  lands  next  adjoining  to  a  certain  turnpike  road  there  situate, 
E.116,  'or  not  trim-  called         '  ,  did  not  within  ten  days  after  the  making  of  a  certain  order  by  me 
ming  a  hedge  (c).   ^-^  ^^^^  behalf,  and  notice  tliereof  to  him  the  said  G.  J),  duly  given,  cut,  prune, 
and  trim  his  hedges  to  the  height  of  six  feet  from  the  surfchce  of  the  grownd,  [or, 
"  cut  down,  prune,   and  trim,  certain  branches  of  trees,  bushes  and  shrubs, 
growing  in  and  near  to  his  hedges  and  other  fences  adjacent  thereto  "],  {the  said 
fences,  trees,  bushes,  and  shrubs  not  being  in  any  garden,  orchard,  plantation, 
walk  or  avenv-e  to  a  house,  nor  being  trees,  bushes  or  shrubs,  which  were  an 
ornament  or  a  shelter  to  u,  house),  [or,  (the  said  branches  then  and  there  hang- 
ing over  the  said  road,  in  such  manner  as  to  impiede  and  annoy  carriages  a/nd 
persons  travelling  thereon)],  as  he  tlie  said  0.  D.  was  directed  and  required  by 
the  said  order;  contrary  to  the  statute  made  in  the  third  year  of  the  reign  of  his 
late  Majesty  King  George  the  Fourth,  <fcc. ,  &c. 


(107.)  Thelikeon       State  the  offence  thus;] — That  before  the  commission  of  the  offence  herein- 

3  Geo.  4,  c.  126,      after  mentioned,  to  wit,  on  cfcc,  at  iScc,  0.  D.,  of  &c.,  did  lay  and  throw  a  large 

^  bb*'  ^"'J^^""^     quantity  of  filth  and  rubbish  upon  a  certain  turnpike  road  there  situate,  called 

road  (d)!       '  >  i^hich  the  surveyor  of  the  said  turnpike  road  did  then  and  tliere  cause  to 

be  removed  ;   and  that  the  said  0.  D. ,  after  the  removal  of  the  said  amioyance, 

to  wit,  on  the  day  of  aforesaid,  at  ,  in  the  county  aforesaid,  did 

lay  and  throw  upon  the  said  turnpike  road  a  certain  other  large  gu/intity  of  filth 

and  rubbish  [or  stating  some  other  offence  within  stat.  3.  Geo.  i,  c.  126,  s. 

(a)  See  p.  1261.  (c)  See  form,  Archbold's  Forms  o 

(b)  See  form,  Archbold's  Forms  of      Convictions;  and  «?ite,  p.  1261. 
(7o«.OTcWo»s,  p.  220;  andami«,  p.  1268.  (d)  yfwfe,  p.  1262.    , 
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114];  contrary  to  the  statute  made  in  the  third  year  of  the  reign  of  Ms  late      21.  Forms. 
Majesty  King  Qeorge  the  Fourth,  &c.,  die. 


State  the  offence  thus:] — That  0.  B.,  of  &c.,  on  Sc.,  at  dec.,  m  ffie  saicZ  (lOS.)  The  like  on 
county  did  wilfully  Ireak  ["  cut  dovm,"  '■'•pull  up,V  or,  "  damage"'\  a  certain  ^  9?^'^'  \  ^^^' 
direction  post,  set  wp  and  placed  near  the  side  of  a  certain  tv/mpihe  road  there  ?^   miio'stonesf " 
situate,  called  ,  by  the  trustees  [or,  "commissioners"]  of  the  said  tv/mpiJce  posts,  ha.  (a). 

road,  according  to  and  in  pursimnce  of  the  statute  made  in  the  third  year  of  the 
reign  of  his  late  Majesty  King  Qeorge  the  Fourth  [or  stating  gome  other  ofl'ence 
within  stat.  3  Geo.  4,  c.  126,  s.  119];  contrary  to  the  said  statute,  dsc,  &c. 


State  the  oiTence  thus:] — Tliat  0.  D.,  of  &c.,  mi  &c.,  at  dec,  upon  a  certain  (109.)  TheUkeon 
turnpike  road  tliere  situate,  called  ,  without  being  thereto  authorised  by  the  *  *^™-.*'  °-  ^?' 

surveyor  or  surveyors  for  the  tiine  being  acting  under  any  act,  did  shovel  up  ^'^  '  a°rapiiigs^ 
["  scrape,"  "  gather,"  or,  "  carry  away"],  a  certain  large  quantity,  to  wit,  one  &c.  of  road{6).  ' 
cart  load  of  stone  ["  gravel "  or  "sand,"  die],  (see  ante,  p.  1276),  from  off  the 
said  turnpike  road  [or  stating  some  other  offence  within  stat.  4  Geo.  4,  c.  95, 
s.  72] ;  contrary  to  the  statute  made  in  the  fourth  year  of  the  reign  of  his  late 
Majesty  King  George  the  Fourth,  intituled,  An  Act  to  explain  and  amend  an 
act  passed  in  the  third  year  of  the  reign  of  his  present  Majesty,  to  amend  the 
general  laws  now  in  being  for  regulating  turnpike  roads  in  that  part  of  Great 
Britain  called  England. 

State  the  offence  thus  ■:]-That  C.  D.,  of  die,  on  d:c.,  at  die,  did  ride  upon  flloO  "n^^'^^^™ 
a  certain  footpath  (or,  "causeway,")  by  the  side  of,   and  adjacent  to,  a  certain  ^ -^^i' tor  kdin'g 
turnpike  road  there  situate,  called  ,  and  made  and  set  apart  for  the  use  on  footpatli  <c) 

and  ouxonvmodation  of  foot  passengers  there  [or  stating  some  other  offence  within 
Btat.  3  Geo.  4,  c.  126,  s,  121] ;  contrary  to  the  statute  made  in  the  third  year  of 
the  reignofhis  late  Majesty  King  Qeorge  the  Fourth,  die,  d-c. 


State  the  offence  thus: — That  G.  D.,  of  dec,  on  d;c.,  at  dec,  leing  then  and  (ill.)  The  like  on 
there  the  driver  [and  owner]  of  a  certain  waggon  [or,    "  cart  "],  did  then  and  s  ?„°2°'for  riding  on 
there  ride  upon  the  said  waggon  [or,  ' '  cart "],  in  and  upon  a  certain  turnpike  Waggon,  Ac.  -vrith- 
road  there  situate,  called  ,  not  having  then  and  there  any  other  person  on  out  guide  (d). 

foot  or  on  horseback  to  guide  the  said  waggon  [or,  "cart"],  and  such  waggon 
not  being  then  and  there  such  a  light  cart '  as  is  usually  driven  with  reins,  and 
is  then  conducted  by  some  person  holding  the  reins  of  the  horse  or  horses  drawing 
the  same  [or  stating  some  other  offence  within  stat.  3  Geo.  4,  c.  126,  s.  132] ; 
contrary  to  the  statute  made  in  the  third  year  of  the  reign  of  his  late  Majesty 
King  Qeorge  tlie  Fov/rth,  die,  die. 


State  the  offence  thus  ■:]—That  before,  and  at  the  time  of  the  committing  of  1112-)  The  like  on 
the  offence  hereinafter  mentioned,  a  certain  order  before  then  duly  made  by  the  ^  j|g'  f^^^^^  ' 
trustees  [or,  ' '  commissioners  "]ofa  certain  turnpike  road,  called  ,  situate  using' skidpans  (e). 

in  the  parish  of  ,  in  the  county  aforesaid,  was  in  force,  wJiereby  it  was 

ordered  and  directed,  that  in  all  cases  where  any  waggon  or  cart  should  descend 
any  hill  or  hills  on  the  said  road,  with  either  of  the  wheels  locked,  a  skidpan  or 
slipper  should  be  used  or  placed  at  the  bottom  of  such  wheel  daring  tlie  wlwle  time 
of  its  leing  so  locked,  in  svdi  manner  as  to  prevent  the  said  road  from  being  de- 
stroyed or  injured  by  the  locking  of  such'wheel ;  and  a  copy  of  the  said  order  had 
been  at  the  time  of  the  committing  of  the  offence  hereafter  mentioned  affixed  on  all 
the  turnpike  gates  on  the  said  road,  for  more  than  thirty  days ;  and  that  after- 
wards,  and  whilst  the  said  order  was  so  in  force  as  aforesaid,  to  wit,  on  the 
day  of  ,  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 

said, 0.  D.,  of  ,  in  the  said  county,  did  then  and  there  drive  and  act  as 

the  driver  of  a  certain  waggon  down  a  certain  hill  upon  the  said  turnpike  road, 

(a)  Ante,  p.  1216.  (d)  See  form,  Archbold's  Forms  of 

(b)  Ante,  T^.  1275.  Convictions;  andamfe,  p.  1273. 

(c)  Ante,  p.  1274.  (e)  Ante,  p.  1273. 
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with  mu  of  the  wheels  of  the  said  waggon  locked,  without  using  or  liaving  such 
skidpan  or  slipper  at  the  bottom  of  such  wheel,  in  manner  as  by  tJie  said  order 
was  ordered  and  directed  as  aforesaid  ;  contrary  to  the  statute  made  in  the  third 
year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  dec,  &c. 


(113.)  The  Uke  on'  State  the  offence  thus  \]—That  0.  B.,  of  &c.,  on  &c.,'  at  &c.,  did  use  [or, 
*<^80' *.  O'SS,  "allow  to  be  used"],  by  one  E.  F.,  a  certain  waggon  ["wain,  cart,  or  other  such 
Ing  name  painted'  carriage"]  of  the  said  C.  D.,  upon  a  certain  turnpike  road  there  situate,  called 
on  waggon  (a).  :  and  that  the  said  0.  D.  did  not,  before  lie  used  [or,  allowed  to  he  used  by 

the  said  E.  F.]  the  said  waggon  [he.  as  above]  upon  the  said  turnpike  road, 
paint,  or  cause  to  be  painted,  in  one  or  more  conspicuoiis  line  or  lines,  upon  any 
conspicuous  part  of  the  right  or  off-side  of  the  said  v:aggon,  or  upon  the  off- 
side shaft  or  shafts  tliereof,  his  Christian  name  amd  surname,  and  the  place  of 
his  abode,  or  the  CJiristian  and  surimme,  and  place  of  abode,  of  the  principal 
partner  or  owner  of  the  said  waggon  [or,  "  icain,"  <&€.],  at  full  length,  in  large 
legible  letters  not  less  than  one  inch  in  height ;  and  the  said  0.  D.  then  and  there 
itsed  [or,  "allowed  to  be  used,"  by  the  said  E.  F.]  the  said  waggon[or,  "  wain," 
&c.],  upon  the  said  turnpike  road,  vnthout  the  names  and  descriptions  painted 
thereon,  as  aforesaid ;  contrary  to  the  statute  made  in  the  fourth  year  of  the 
reign  of  his  late  Majesty  King  George  the  Fourth,  intituled.  An  Act  to  explain 
and  amend  an  act  passed  in  the  third  year  of  the  reign  of  his  present  Majesty, 
to  amend  the  general  laws  now  in  being  for  regulating  turnpike  roads  in  that 
part  of  Great  Britain  called  England. 

See  form  for  evasion  of  tolls,  ante  (Ko.  96). 


(114.)  Summons 
to  attend  a 
justice  (6). 


(115.)  Infonna- 
tion  (c). 


(116.)  Convic- 
tion  (d). 


VII.     GENERAL  FOEMS  OF  CONVICTIONS,  &c. 

^""'M  ]ToA.B.,of 

Whereas  complaint  and  information  have  been  made  before  me,  C.  D. ,  one  of 
her  Majesty' s  justices  of  the  peace  for  the  said  [county,  &c.]  by  E.  F.,  of  , 

that,  &e.  [here  state  the  nature  and  circumstances  of  the  case,  as  far  as  it  shall 
be  necessary  to  show  the  offence,  and  bring  it  within  the  authority  of  the  jus- 
tice, and,  in  doing  that,  follow  the  words  of  the  act  as  near  as  may  be]  ;  these 
are  therefore  to  require  you  personally  to  appear  before  me  [or,  ' '  the  justices  to 
be  assembled  at  their  special  sessions  to  be  holden  "]at  ,  in  tlie  said  [county, 

&c.  ],  on  the  day  of  next,  at  the  hour  of  ,  in  the  noon,  to 

av,swer  to  the  said  complaint  and  information  by  the  said  E.  F. ,  who  is  likewise 
directed  to  be  tlien  and  there  present,  to  make  good  the  same.     Herein  fail  not. 

Given  under  my  hand  this  day  of 


}Be  it  remembered,  that  on  the  day  of  ,  A.  B., 

of  ,  in  the  said  county,  informeth  me,  one  of  her  Ma- 


Cownty  of 

to  wit. 
jestifs  justices  of  the  peace  for  the  said  county,  that  ,  of  ,  in  the  said 

county  [here  describe  the  offence,  with  the  time'and  place,  and  follow  the  words 
of  the  act,  as  near  as  may  be] ;  contrary  to  the  statute  made  in  the  third  year  of 
the  reign  of  King  George  the  Fourth,  for  regulating  turnpike  roads,  which  hath 
imposed  a  forfeiture  of  ,  for  the  said  off'ence. 

Taken  the  day  of  ,  before  me,  A.  B. 


County  of  )      Be  it  remembered,  that  on  the  day  of  ,  in  the 

to  wit.  J  year  of  the  reign  of  ,  a/iid  in  the  year  of  our 

Lord  ,  A.  Ji.is  convicted  before  me  ,  one  of  her  Majesty's  justices  of 

the  peace  for  the  said  county,  for  [here  specify  the  offence,  and  when  and  where 
committed  (e)],  contrary  to  the  form  of  the  statute  made  in  the  year  of  the 


{a)  See  form,  Archbold's  Forms  of 
Convictions. 

(b)  The  3  Geo.  4,  c.  126,  gives  this 
form  ;  ante,  p.  1277. 

(c)  The  3  Geo.  i,  c.  126,  gives  this 
form ;  ante,  p.  1277. 


(d)  The  3  Geo.  4,  c.  126,  gives  this 
form  ;  see  ante,  p.  1279. 

(e)  In  specifying  the  offence  it  is 
necessary  to  state  the  place  and  the 
county  in  which  it  is  committed,  in 
order  to  give  the  magistrate  jurisdic- 
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reign  of         ,  intituled  [liere  set  forth  the  title  of  the  act  (a)] ;  and  I  do  liereby      21.   Formi. 

deda/re  and  adjudge  that  the  said  A.  B.  hath  forfeited,  for  the  said  offence,  the  

sum  of  ,  [or,  "  shall  he  committed  to  far  the  space  of  ,"  as  the 

case  maybe]. 

Givemmder  my  hand  and  seal,  the  day  and  year  first  above  written. 

CD.  (L.  s.) 

To  the  ["constable,"  "  headborougJi,''  or,  "tithinffman  "]  of 
County  of  )       Whereas  A.  B.,  of  ,in  the  said  county,  is  this  day  0}t-)  Warrant  to 

to  wit.  j  convicted  before  me,  C.  D.,  esquire,  one  of  her  Majesty's  jus-  f^twela?^^"^' 

tices  of  tlie  peace  in  and  for  the  said  county,  upon  the  oath  of  0.  H.,a  credible 
witness,  for  that  the  said  A.  B.  hath  [here  set  forth  the  offence,  describing  it 
particularly  in  the  words  of  the  statute,  as  near  as  may  be],  (contrary  to  the 
statute  in  tliat  case  made  and  provided),  by  reason  whereof  the  said  A .  B.  hath 
forfeited  the  sum  of  ,  to  be  distributed  as  herein  is  mentioned,  which  he  hath 
refused  to  pay;  these  are,  therefore,  in  her  Majesty's  name,  to  command  you  to 
levy  the  said  sum  of  ^  ,  by  distress  of  the  goods  and  chattels  of  him  the  said 

A.  B. ;  and  if  •unthin  the  space  of  four  days  next  after  such  distress  by  you 
taken,  the  said,  sum,  together  %oith  the  reasonable  charges  of  talcing  and  keeping 
the  same,  shall  not  be  paid,  that  then  you  do  sell  the  said  goods  and  chattels  so 
by  yoU'  distrained,  and  out  of  the  money  arising  J>y  such  sale,  that  you  do  pay 
one-half  of  the  said  sum  of  to  E.  F.,  of  ,  ivho  informed  me  of  the  said 
offence,  and  the  other  half  of  the  said  sum  of  to  I.  K. ,  the  surveyor  of  the 

turnpike  road  [describing  it]  where  the  said  offence  ["neglect,"  or,  "default "] 
happened,  to  be  employed  towards  the  repair  of  the  said  road,  returning  the 
overplus  on  demamd  to  him  the  said  A.  B.  {the  reasonable  charges  of  talcing, 
keeping,  and  selling  the  said  distress  being  first  deducted) ;  and  if  sufficient  dis- 
tress cannot  be  found  of  the  goods  and  chattels  of  the  said  A.  B.,  whereon  to  levy 
the  said  sum  of  ,  that  then  you  certify  tlie  same  to  me,  together  with  this 

warrant. 

Given  under  my  liand  and  seal,  the  day  of  , 

CD. 


I,  A.  B.,  constable  of  the  [parish,  tfcc]  of  ,  in  the  county  of  ,  do  (118.)  Return  of 

hereby  certify  and  jnake  oath,  that  by  virtue  of  this  warrant  I  have  made  dili-  constable  upon  the 
gent  search  for  the  goods  of  the  within-named  ,  and  that  I  can  find  no  sitffi-  tJ^eS  where  no 

dent  goods  whereon  to  levy  the  within  sum  of  .As  witness  my  hand,  the  effects  (6). 

day  of 

A.B. 
Sworn  before  me,  the  day  and  year,  etc.     0.  D. 


County  of  \      To  the  [constable]  of  ,  in  the  said  county,  aiid  to  the  (119.)  Commit- 

to  vrit.  \  keeper  of  the  common  gaol  [or,  ' '  the  house  of  correction  "]  at  ment  for  want  of 

,  in  the  said  county.  distress  (c). 

Whereas  A.  B.,  of  ,  in  the  said  county,  was,  on  the  day  of 

convicted  before  me,  CD.,  esquire,  one  of  her  Majesty's  justices  of  the  peace  in 
and  for  the  said  county,  upon  the  oath  ofE.  F.,  a  credible  witness,  for  that  he 
the  said  A.  B.  [here  set  forth  the  offence],  contrary  to  the  statute  made  in  the 
third  year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  for  regulat- 
ing turnpike  roads,  by  reason  whereof  the  said  A.  B.  hath  forfeited  the  sum  of 
:  And  whereas  on  the  day  of         ,  in  the  year  aforesaid,  I  did  issue 

mjy  warrant  to  the  [constable]  of         ,  to  levy  the  said  sum  of  ,  iy  distress 

and  sale  of  the  goods  and  chattels  of  him  the  said  A.  B.,  and  to  distribute  the 
same  according  to  the  directions  of  tlie  said  statute  :  And  whereas  it  duly  op- 
tion, by  showing  it  to  be  within  the  proper  officer,  and  executed  within 
county  for  which  he  acts.  (R.  v.  his  district.  See  "Distress  under 
Hazell,  13  .Eosi,  139  ;  Kite  and  Lane' s  Justice's  Warrant."  The  3  Geo.  4, 
case,  ante,  "Conviction."  u.  126,  gives  this  form,  p.  1277. 

(a)  This  must  be  correctly  set  forth.  (c)  The  3  Geo.  4,  c.  126,  gives  this 
(Mills  y.  Wilkins  2  Salk.  609.)                 form,  ante,  p.  1277. 

(b)  This  must  be  directed  to  the 
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21.  Forms. 


f^tflljbjajjs,  Eumjjtfe. 


pmrs  to  me,  upon  the  oath  of  the  said  [constabU],  that  the  said  [constaUe]  hath 
'  used  his  best  endeavours  to  levy  the  said  sum  on  the  goods  and  chattels  of  the 
said  A.  B.  as  aforesaid,  but  that  no  sufficient  distress  can  he  had  whereon  to 
levy  the  same;  these  are  tlierefore  to  command  you  the  said  [constable]  of 
,  aforesaid,  to  apprehend  the  said  A.  B.,  and  him  safely  to  convey  to  the 
common  gaol  [or,  "house  of  correction"]  at  ,  in  the  said  cotmty,  and  there 

deliver  him  to  the  keeper  thereof,  together  with  this  precept:  And  I  do  also  com- 
mand you  the  said  keeper  to  receime  and  keep  in  your  custody  the  said  A.  B.  for 
the  space  of  three  months,  unless  the  said  sum  shall  be  sooner  paid,  pursuant  to 
the  said  conviction  and  warrant,  and  for  so  doing  this  shall  be  your  sufficient 
warrant     Given  under  my  seal,  the  da,y  of  ,  in  the  year  of  our 

Lord  , 

CD. 


(120.  ^Noticeof 
appeal  to  quarter 


VIII.     APPEAL. 
A .  B.  take  notice,  that  I  intend  to  appeal  to'  the  next  general  quarter  sessions 
of  the  peace  to  be  holdenfor  the  [county,  tfcc]  of  ,  against  an  order  [con- 

viction, or  other  proceeding],  {as  the  case  may  he)  [particularly  specifying  the 
purport  of  such  order,  &c.,  and  assigning  the  grievance  and  cause  of  complaint]. 
Dated  the  day  of 

CD. 


What. 


He 


mwitttre* 


LOMICIDE,  in  law,  signifies  the  kiUiDg  of  a  man  by  a  man.  (1 
Hawk.  c.  26,  s.  2.)  And  it  includes  in  it,  every  ofienoe  wHch,  before 
9  Geo.  4,  c.  31,  would  have  amounted  to  petty  treason  (24  &  25  Vict. 
c.  100,  s.  8),  and  also  the  several  ofiences  which  are  treated  of  in  the 
following  sections.  There  is  also  another  kind  of  untimely  death  of  a 
man,  not  properly  homicide;  when  he  is  killed  by  a  horse,  a  cart,  a 
tree,  or  the  like,  and  not  by  a  man,  which  is  called  casual  death. 

As  to  attempts  to  murder  or  to  do  bodily  harm,  see  "  Malicious  In- 
juries to  Persons." 

Herein  of — 

I.  Justifiahle  Homicide,  p.  1313. 
II.  Homicide  by  Misadventure,  p.  1316. 

III.  Manslaughter,  p.  1319. 

IV.  Murder,  p.  1327. 

1.  The  Offence,  p.  1327. 

2.  Indictment,  p.  1332. 

3.  Evidence,  p.  1332. 

4.  Place  of  Trial,  p.  1333. 

5.  Punishment,  Sentence,  Execution,  and   Treatment  of  Mur- 

derers, p.  1339. 

6.  Escape  of  Murderers,  p.  1339. 
V.  Self-murder,  p.  1339. 

VI.  Attempts  to  Murder,  p.  1341. 
Vn.  Forms,  p.  1341. 


(a)  The  3  Geo.  4,  c.  126,  gives  this 
form,  a«fe,  p.l278.     See  as  to  appeals 


in  general,   "Appeal,"  and  the  forms 
at  the  end  of  this  title. 
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I.  f  ustift'al)le  i:^omn;it(0. 

To  make  homicide  justifiable,  it  must  either  be  occasioned  by  an    !•  Justifiable 
act  done  by  the  permission  of  the  law,  or  be  owing  to  some  unavoid-       homicide. 
able  necessity,  to  which  the  person  who  kills  another  must  be  reduced,  On  a  real  neces- 
without  any  manner  of  fault  in  himself.     (1  Hawk.  c.  28,  s.  1.)    And  sity- 
there  must  be  no  mahoe  coloured  under  pretence  of  necessity ;  for 
whenever  a  person  who  kills  another,  acts  in  truth  upon  malice,  and 
takes  occasion  from  the  appearance  of  necessity  to  execute  his  own 
private  revenge,  he  is  guilty  of  murder.     iJd.  s.  2.) 

Homicide  committed  by  the  proper  ofBcer  in  the  execution  of  a  in  execution  of  a 
criminal  in  strict  conformity  with  his  sentence,  is  justifiable.     (4  Bla.  criminal. 
Crni.  178  ;  1  Hale,  504.) 

Homicide  necessarily  committed  by  an  officer  or  other  person  acting  1°  execution  of 
in  his  aid  in  the  legal  exercise  of  a  particular  duty,  which  the  person  of"pro°es? &c! 
resists  or  prevents  him  executing,  is,  in  general,  justifiable.  As,  if 
rioters,  or  forcible  enterers  or  detainers,  stand  in  opposition  to  the 
justices'  lawful  warrant,  and  any  of  them  be  slain,  it  is  no  felony. 
{Hale's  Sum.  37.)  So,  if  they  stand  in  opposition  to  the  sherifi"s  ^osse 
comitatus.  {Vide  stats.  13  Hen.  4,  c.  7;  2  Hen.  5,  c.  8;  1  Hale,  53.) 
And  if  the  sherifi'  or  magistrate,  or  any  one  coming  in  aid  of  them,  be 
killed,  it  is  murder  in  all.     {Oromp.  22 ;  1  M.  8.  Sum.  219.) 

So,  if  a  person,  having  actually  committed  a  felony  will  not  suffer  I"  airest  of  felons, 
himself  to  be  arrested,  but  stand  on  his  own  defence,  or  fly,  so  that  he 
cannot  possibly  be  apprehended  alive  by  those  who  pursue  him,  whether 
private  persons  or  public  oflaoers,  with  or  without  a  warrant  from  a 
magistrate,  he  may  be  lawfully  slain  by  them.     (1  Hawk.  c.  28,  s.  11.) 

So,  if  a  felony  hath  actually  been  committed,  and  an  officer  or  minis- 
ter of  justice,  having  lawful  warrant  so  to  do,  arrest  an  innocent 
person,  and  such  person  assault  the  officer  or  minister  of  justice,  the 
officer  is  not  bound  by  law  to  give  back,  but  to  carry  him  away ;  and 
if,  in  execution  of  his  office,  he  cannot  otherwise  avoid  it,  but  in  striving 
to  kill  him,  it  is  no  felony.  And  in  that  case,  the  officer  or  minister  of 
justice  shall  forfeit  nothing ;  but  the  party  who  so  assaulted  or  ofiered 
to  fly  away,  and  is  killed,  shall  forfeit  his  goods.     (3  Inst.  56.) 

But  if  the  warrant  were  illegal  and  void  upon  the  face  of  it  (see  1 
Hale,  459 ;  1  Hast,  P.  0.  310),  or  issued  with  a  blank  in  it,  and  the 
blank  afterwards  filled  up  (M.  v.  Stockley,  1  East,  P.  C.  310;  and  see 
Housin  V.  Barrow,  6  T.  R.  122 ;  B.  v.  Winwick,  8  Id.  454 ;  R.  v.  Hood, 
Moody,  G.  C.  281),  or  issued  with  an  insufficient  description  of  the 
defendant,  as,  for  instance,  if  it  were  to  take  the  son  of  J.  S.  L.  {lb.), 
or  attempted  to  be  executed  against  0.  instead  of  B.,  the  killing  would 
be  manslaughter. 

Also,  if  a  person  arrested  for  felony  break  away  from  those  who  are  in  arrest  of  pri- 
conducting  him  to  gaol,  they  may  kill  him,  if  they  cannot  otherwise  toners  escaping, 
take  him.     But  in  this  case,  likewise,  there  must  have  been  a  felony 
actually  committed.    {Hale's  Sum.  36,  37.)    Also,  if  a  criminal,  endea- 
vouring to  break  the  gaol,  assault  his  gaoler,  he  may  be  lawfully  killed 
by  him  in  the  fray.     (1  Hawk.  c.  28,  s.  13.) 

But  in  civil  cases,  and  also  in  cases  of  breach  of  the  peace  or  other  in  arrest  of  per- 
misdemeanor  short  of  felony,  if  the  officer  should  pursue  a  man  flying  ^MemSnors,  &o. 
in  order  to  take  him,  and  should  kill  him  in  the  pursuit  {Fost.  271; 
1  Hale,  411 ;  2  Hale,  117) ;  or  if  a  press-gang  kiU  a  seaman  or  other 
person  flying  from  them  {B.  v.  Browning,  1  East,  P.  O.  312 ;  and  see 
Id.  308;  B.  v.  Borthwick,  1  Doug.  207) ;  the  killing  in  these  cases  would 
be  mui'der — unless,  indeed,  the  homicide  were  occasioned  by  means  not 
likely  or  intended  to  kill,  such  as  tripping  up  his  heels,  giving  him  a 
blow  of  an  ordinary  cudgel  or  other  weapon  not  likely  to  kill,  or  the 
like,  in  which  case  the  homicide,  at  most,  would  be  manslaughter  only. 
(See-Fosi.  '^11.) 

If  an  officer  or  private  person  attempt  to  interfere  to  suppress  an 
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1.  JustifiahU 
homicide. 

On  civil  process. 


In  prevention  of 
crime,  &c. 


Necessity  must 
exist. 


Trial  and  dis- 
charge. 


Homicide  se 
de/endendo. 


What. 


Cases  of  se  c 
dendo. 


affray,  and  be  resisted,  and  kill  the  person  resisting,  tMs  also  is  jus- 
flable  homicide.     (1  Hale,  481,  484  ;  Fost.  274.) 

In  civil  cases,  although  the  sheriflf  cannot  kill  a  man  who  flies  from 
the  execution  of  a  civil  process,  yet  if  he  resist  the  arrest,  the  sheriff  or 
his  ofB-cer  need  not  give  back,  but  may  kill  the  assailant.  (Hale's  Sum. 
37.)  So  if,  in  the  arrest  and  striving  together,  the  officer  kill  him,  it 
is  no  felony.     [Hale's  Sum.  37.) 

Homicide  committed  in  prevention  of  a  forcible  and  atrocious  crime, 
amounting  to  felony,  is  justifiable.  .  As,  if  a  man  come  to  bum  my 
house,  and  I  shoot  out  of  my  house,  or  issue  out  of  my  house,  and  kill 
him.  [Hale's  Sum.  39.)  So,  if  A.  makes  an  assault  upon  B.,  a  woman 
or  maid,  with  intent  to  ravish  her,  and  she  kiUs  him  in  the  attempt, 
it  is  se  de/endendo,  because  he  intended  to  commit  a  felony.  (1  Hale, 
485  ;  Hale's  Sam.  39.) 

And  not  only  the  person  upon  whom  a  felony  is  attempted,  may 
repel  force  by  force,  but  also  his  servant  or  any  other  person  present 
may  interpose  to  prevent  the  mischief;  and  if  death  ensue,  the  party 
so  interposing  will  be  justified.  [I  Hale,  481,  484;  Fost.  214:-,  Hand- 
cock  V.  Balcer,  2  B.  &  F.  265.) 

But  the  intent  to  commit  a  felony  should  be  apparent  and  not  be 
left  in  doubt,  otherwise  the  homicide  will  be  manslaughter  at  least 
(1  Hale,  484) ;  and  the  rule  does  not  extend  to  felonies  without  force, 
such  as  picking  pockets  (1  Hale,  488),  nor  to  misdemeanors  of  any 
kind.     (1  Hale,  485-6 ;  1  Hawk.  P.  O.  c.  28,  s.  23.) 

It  should  be  observed,  too,  that,  as  the  killing  in  these  cases  is  only 
justifiable  on  the  ground  of  necessity,  it  cannot  be  justified  unless  all 
other  convenient  means  of  preventing  the  violence  are  absent  or  ex- 
hausted ;  thus  a  person  set  to  watch  a  yard  or  garden  is  not  justified 
in  shooting  one  who  comes  into  it  in  the  night,  even  if  he  should  see 
him  go  into  his  master's  hen-roost ;  for  he  ought  first  to  see  if  he  could 
not  take  measures  for  his  apprehension ;  but  if,  from  the  conduct  of 
the  party,  he  has  fair  ground  for  believing  his  own  life  in  actual  and 
immediate  danger,  he  is  justified  in  shooting  him.  [JR.  v.  Scully,  1  0. 
&  P.  319.)  Nor  is  a  person  justified  in  firing  a  pistol  on  every  forcible 
intrusion  into  his  house  at  night ;  he  ought,  if  he  have  reasonable  op- 
portunity, to  endeavour  to  remove  him  without  having  recourse  to  the 
last  extremity.    [Meade's  Case,  1  Lew.  184.) 

In  all  cases  of  justifiable  homicide,  the  party  upon  arraignment, 
having  pleaded  not  guilty,  the  special  matter  must  be  found ;  where- 
upon the  party  shall  be  dismissed  without  any  forfeiture  or  pardon 
purchased  [Hale's  Sum.  38);  and  see  the  24  &  25  Vict.  c.  100,  s.  7, 
infra,  confirming  this  law. 

Homicide  in  self-defence,  *.  e.  homicide  committed  se  et  sua  de/en- 
dendo, in  defence  of  a  man's  person  or  property,  upon  some  sudden 
affray,  has  been  usually  classed  with  homicide  per  infortunium,  under 
the  title  of  eoscusahle,  as  distinct  from  justifiable,  because  it  was  formerly 
considered  by  the  law  as  in  some  measure  blameable,  and  the  person 
convicted  either  of  that  or  of  homicide  by  misadventure  forfeited  his 
goods.  But  now,  by  the  stat.  24  &  25  Vict.  c.  100,  s.  7,  "no  punish- 
ment or  forfeiture  shall  be  incurred  by  any  person  who  shall  kill 
another  by  misfortune,  or  in  Jiis  own  defence,  or  in  any  other  manner 
without  felony."  And  even  before  this  act  the  practice  was  to  direct  an 
acquittal.  There  appears,  therefore,  no  longer  any  reason  for  distin- 
guishing this  from  justifiable  homicide. 

Homicide  in  a  man's  own  defence  seems  to  be,  where  one,  who  hath 
no  other  possible  means  of  preserving  his  life  from  one  who  combats 
with  him  on  a  sudden  quarrel,  kiUs  the  person  by  whom  he  is  reduced 
to  such  an  inevitable  necessity.     (1  Hawk.  c.  29,  s.  13.) 

And  not  only  he,  who  upon  an  assault  retreats  to  a  wall,  or  some 
such  strait,  beyond  which  he  can  go  no  further  before  he  kills  the  other, 
is  judged  by  the  law  to  act  upon  unavoidable  necessity,  but  also  he, 
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who,  being  assaulted  in  such  a  manner  and  in  such  a  place  that  he    1.  Justifitibh 
cannot  go  back  without  manifestly  endangering  his  Ufe,  kills  the  other       homicide. 
without  retreating  at  aU.     (1  Hawk.  c.  29,  s.  14.)  

And  notwithstanding  a  person,  who  retreats  from  an  assault  to  the 
wall,  give  the  other  wounds  in  his  retreat,  yet,  if  he  give  him  no 
mortal  one  tiU  he  get  thither,  and  then  kill  him,  he  is  guilty  of  homi- 
cide se  defendmdo  only.  (1  Hawk.  c.  29,  s.  14.)  But  if  the  mortal 
wound  were  first  given,  then  it  is  manslaughter.     {Balers  Sum.  42.) 

And  an  officer  who  kills  one  that  resists  him  in  the  execution  of  his 
office,  and  even  a  private  person  that  kills  one  who  feloniously  assaults 
him  in  the  highway,  may  justify  the  fact,  without  ever  going  back  at 
all.     (1  Hawk.  c.  29,  s.  16.) 

But  if  a  person,  upon  malice  prepense,  strike  another,  and  then  fl>y  to 
the  wall,  and  there  in  his  own  defence  kill  the  other,  this  is  murder. 
{Hale's  Sum.  42.) 

Before  a  person  can  avail  himself  of  the  defence  that  he  used  a 
weapon  in  defence  of  his  life,  he  must  satisfy  the  jury  that  the  defence 
was  necessary,  that  he  did  all  he  could  to  avoid  it,  and  that  it  was 
necessary  to  protect  himself  from  such  bodily  harm  as  would  give 
him  a  reasonable  apprehension  that  his  life  was  in  immediate  danger. 
If  he  used  the  weapon,  having  no  other  means  of  resistance,  and  no 
means  of  escape,  in  such  case,  if  he  retreated  as  far  as  he  could,  he 
would  be  justified.  {Beg.  v.  Smith,  8.  C.  &  R  160;  Beg.  v.  Bull,  9  C. 
&  P.  22.) 

Under  the  excuse  of  self-defence  the  principal  civil  and  natural 
relations  are  comprehended  :  therefore  master  and  servant,  parent  and 
child,  husband  and  wife,  killing  an  assailant  in  the  necessary  defence 
of  each  other  respectively,  are  justified ;  the  act  of  the  relation  being 
construed  as  the  act  of  the  party  himself.  (1  Buss,  on  Cri.  888,  'Uh 
Edn.  ;  1  Hale,  484;  4  Bl.  C.  186.) 

Chance  medley,  or  as  it  was  sometimes  written,  chaud  medley,  has  ctancs  medley, 
been  often  indiscriminately  applied  to  any  manner  of  homicide  by  mis- 
adventure ;  its  correct  signification  seems  to  be,  a  kiUing  happening 
in  a  sudden  rencounter :  it  will  be  manslaughter  or  self-defence 
according  to  whether  the  slayer  was  actually  striving  and  combating 
at  the  time  the  mortal  stroke  was  given,  or  had  hond  fide  endeavoured 
to  withdraw  from  the  contest,  and  afterwards,  being  closely  pressed, 
killed  his  antagonist  to  avoid  his  own  destruction  :  in  the  latter  case  it 
will  be  justifiable  or  excusable  homicide — in  the  former  manslaughter. 
(1  Buss,  on  Cr.  888,  4  Edn. ;  4  Bl.  Com.  184.) 

It  has  been  seen  that  a  man  is  not  justified  in  killing  a  mere  tres-  Defence  of 
passer ;  but  if,  in  attempting  to  turn  him  out  of  his  house  he  is  tSpJssers'""^ 
assaulted  by  the  trespasser,  he  may  kill  him,  and  it  will  be  se  defen- 
dendo,  supposing  that  he  was  not  able  by  any  other  means  to  avoid 
the  assault,  or  retain  his  lawful  possession  (1  Hale,  486),  and  in  such 
a  case  a  man  need  not  fly  as  far  as  he  can  as  in  other  cases  of  se 
defendendo,  for  he  has  a  right  to  the  protection  of  his  own  house.  (1 
Hale,  485.) 

But  it  would  seem  that  in  no  case  is  a  man  justified  in  intentionally  Reasonable  force 
taking  away  the  hfe  of  a  mere  trespasser,  his  own  Ufe  not  being  in  ""id.™"^'  ^^ 
jeopardy;  he  is  only  protected  from  the  conseqtuences  of  such  force  as 
is  reasonably  necessary  to  turn  the  wrong-doer  out.  A  kick  has  been 
held  an  unjustifiable  mode  of  doing  so  {Child's  case,  2.  Lew.  214); 
throwing  a  stone  has  been  held  a  proper  mode.  {Hinchcliffe's.  case,  1 
Leiv.  161.) 

There  is  one  species  of  homicide  se  defendendo,  where  the  party  slain  Homicide  upon 
is  equally  innocent  as  he  who  occasions  his  death  :  as,  for  instance,  necessity. 
that  case  mentioned  by  Lord  Bacon  {Elem.  c.  5  ;  see  also  1  Hawk.  c.  28, 
s.  26,)  where  two  persons,  being  shipwrecked,  and  getting  on  the  samo 
plank,  but  finding  it  not  able  to  save  them  both,  one  of  them  thrusts 
the  other  from  it,  and  he  is  drowned :    this  homicide  is  excusable 

4  p  2 
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?lomtciti^. 


2.  Momicide  by  through    unavoidable    necessity,   and    upon    the    principle  of   solf- 
misadventuro.    defence.  7 

Accessaries.  Hereof  there  can  be  no  accessaries  either  before  or  after  the  fact, 

because  it  is  not  done  with  a  felonious  intent,  but  upon  inevitable 
Forfeiture  necessity.     (3  hist.  56 ;  see  title  "  Accessary.") 

As  to  forfeiture  of  the  offender's  goods,  see  ante,  Foefeitube. 


what  is  homicide 
by  misadventure. 


Lawful  acts  must 
be  done  with 
caution. 


Workmen  tlirow- 
ing  rubbish. 


II.  J^omtcttie  ig  JKi'salibjnture. 

Homicide  by  misadventure  is  where  a  man  is  doing  a  lawful  act, 
without  intent  to  hurt  another,  and  death  casually  ensues.  {Hale's 
Suip,.  31 ;  1  East's  P.  O.  221.)  As,  where  a  labourer,  being  at  work 
with  a  hatchet,  and  the  head  flies  off  and  kills  one  who  stands  by ;  or 
where  a  third  person  whips  a  horse  on  which  a  man  is  riding,  where- 
upon he  springs  out  and  runs  over  a  child,  and  kills  him ;  in  which 
case  the  rider  is  guilty  of  homicide  by  misadventure,  and  he  who  gave 
the  blow,  of  manslaughter.  (1  SawJc.  c.  29,  s.  3.)  But  if  a  person 
riding  in  the  street  whip  his  horse  to  put  him  into  speed,  and  run  over 
a  child  and  kill  him,  it  is  homicide,  and  not  by  misadventure  ;  and  if 
he  ride  so  in  a  press  of  people,  with  intent  to  do  hurt,  and  the  horse 
killeth  another,  it  is  murder  in  the  rider.     (1  Hale,  476.) 

It  is  not  sufficient  that  the  act  upon  which  death  ensues  be  lawful 
and  innocent  in  itself.  It  must  be  done  in  a  proper  manner,  and  with 
due  caution  to  prevent  mischief.  (Fast.  262;  1  East's  JP.  O.  261.) 
Thus,  a  party  causing  the  death  of  a  child  by  giving  it  spirituous 
liquors  in  a  quantity  quite  unfit  for  its  tender  age,  is  guilty  of  man- 
slaughter.    (iJ.  V.  Martin,  Z  G.  &  P.  211.)  ' 

In  the  case  of  workmen  throwing  stones  and  rubbish  from  a  house 
in  the  ordinary  course  of  their  business,  by  which  a  person  underneath 
happens  to  be  killed ;  if  they  deliberately  saw  the  danger,  or  betrayed 
any  consciousness  of  it,  from  whence  a  general  malignity  of  heart 
might  be  inferred,  and  yet  gave  no  warning,  it  will  be  murder,  on 
account  of  the  gross  impropriety  of  the  act.  If  they  did  not  look  out, 
or  not  till  it  was  too  late,  and  there  was  even  a  small  probability  of 
persons  passing  by,  it  will  be  manslaughter.  But  if' it  had  Ibeen 
in  a  retired  place,  where  there  was  no  probability  of  persons  pass- 
ing by,  and  none  had  been  seen  about  the  spot  before,  it  seems 
to  be  no  more  than  accidental  death ;  for  though  the  act  itself 
might  breed  danger,  yet  the  degree  of  caution  requisite  being  only  in 
proportion  to  the  apparent  necessity  of  it,  and  there  being  no  apparent 
call  for  it  in  the  instance  put,  the  rule  applies,  de  non  existentibus  etnon 
apparentibus  eadem  est  ratio.  So,  if  any  person  had  been  before  seen  on 
the  spot,  but  due  warning  were  given,  it  will  be  only  misadventure. 
[Hull's  case,  1664 ;  Kel.  40 ;  1  Buss.  769.)  On  the  other  hand,  in 
London  and  other  populous  towns,  at  a  time  of  day  when  the  streets  are 
usually  thronged,  it  would  be  manslaughter,  notwithstanding  the 
ordinary  caution  used  on  other  occasions  of  giving  warning ;  for  in  the 
hurry  and  noise  of  a  crowded  street,  few  people  hear  the  warning,  or 
sufficiently  attend  to  it,  however  loud.  (1  East's  P.  0.  262.) 
Driving  carriages.  Again,  if  a  person  driving  a  carriage  happens  to  kill  another  :  if  he 
saw  or  had  timely  notice  of  the  mischief  likely  to  ensue,  and  yet  wil- 
fully drove  on,  it  will  be  murder ;  for  the  presumption  of  malice  arises 
from  the  doing  of  a  dangerous  act  intentionally ;  there  is  the  heart 
regardless  of  social  duty.  If  he  might  have  seen  the  danger,  but  did 
not  look  before  him,  it  will  be  manslaughter,  for  want  of  due  circum- 
spection. But  if  the  accident  happened  in  such  a  manner  that  no  want 
of  due  care  could  be  imputed  to  the  driver,  it  will  be  accidental  death, 
and  he  will  be  excused.  (1  East's  P.  C.  263.)  The  mere  calling  out 
will  not  excuse  the  offender.  {R.  v.  Walker,  1  C.  &  P.  320 ;  1  East's 
P.  C.  63.)    A.  was  diiving  a  cart  with  four  horses,  in  the  highway  at 


ilomictbe.  .  i3i7 

Whitechapel,  and,  te  being  in  the  cart,  and  the  horses  upon  a  trot,  2.  Homicide  ly 
they  threw  down  a  woman  who  was  going  the  same  way  with  a  burthen    misadventure. 

upon  her  head,  and  killed  her:  Holt,  0.  J.,  Tracy,  J.,  Baron  Bury, 

and  the  Eecorder  Lovel,  held  this  to  be  only  misadventure.  But,  by 
Lord  Holt,  if  it  had  been  in  a  street  where  people  usually  pass,  this 
had  been  manslaughter ;  but  it  was  clearly  agreed  that  it  could  not  be 
murder.     (0.  B.  Sess.  before  M.  T.  1704;  1  East,  P.  C.  263.) 

To  make  the  captain  of  a  steam- vessel  guilty  of  manslaughter,  in  Navigating  sliips. 
causing  a  person  to  be  drowned  by  running  down  a  boat,  the  prose- 
cutor must  show  some  act  done  by  the  captain,  and  a  mere  omission 
on  his  part  in  not  doing  the  whole  of  his  duty  is  not  sufficient.  But  if 
there  be  sufiftcient  light,  and  the  captain  of  a  steamer  is  either  at  the 
helm  or  in  a  situation  to  be  giving  the  command,  and  does  that 
which  causes  the  injury,  he  is  guilty  of  manslaughter.  {B.  v.  Oree,  7 
0.  &  P.  156. )  The  captain  and  pilot  of  a  steamboat  were  both  indicted 
for  the  manslaughter  of  a  person  who  was  on  board  of  a  smack,  by 
running  the  smack  down.  The  running  down  was  attributed,  on  the 
part  of  the  prosecution,  to  improper  steerage  of  the  steam-boat,  arising 
from  there  not  being  a  man  at  the  bow  to  keep  a  look-out  at  the  time 
of  the  accident.  It  was  proved  that  there  was  a  man  on  the  look-out 
when  the  vessel  started,  about  an  hour  previous.  According  to  one 
witness,  the  captain  and  pilot  were  both  on  the  bridge  between  the 
paddle-boxes ;  according  to  another,  the  pilot  was  alone  on  the  pad- 
dle-box. Held,  that  under  these  circumstances  there  was  not  such 
personal  misconduct  on  the  part  of  either  as  to  make  them  guilty  of 
felony.  •  {B.  v.  Allen  and  another,  1  G.  &  P.  153.) 

If,  when  engaged  in  an  unlawful  or  dangerous  sport,  a  man  kill  Sporta. 
another  by  accident,  it  is  manslaughter.  {Fost.  259  ;  1  Ilale,  472  ;  1 
Hawk.  0.  29,  s.  5  ;  Ward's  case,  1  Blast,  P.  C.  270.)  If  the  sport  were 
lawful  and  not  dangerous,  it  would  be  homicide  by  misadventure 
only.  {Id. )  But  the  sport  or  act  from  which  death  ensued  must  be 
maluminse.  For,  ifit  were  barely  TOaZMTO^ro/jiiitem,  as  shooting  atgame 
by  a  person  not  qualified  by  statute  law  to  keep  or  use  a  gun  for  that 
purpose,  the  case  of  a  person  so  offending  will  fall  under  the  same 
rule  as  that  of  a  qualified  man.  For  the  statutes  prohibiting  the 
destruction  of  the  game  under  certain  penalties  will  not,  in  a  ques- 
tion of  this  kind,  enhance  the  accident  beyond  its  intrinsic  moment. 
{Fost.  269.) 

.  Parents,  masters,  and  other  persons  having  authority  in  f  ore  domes~  Correction  by 
fico,  m.ay  give  reasonable  correction  to  those  under  their  care  :  and  if  parents,  &o. 
death  ensue  from  such  correction,  it  will  be  no  more  than  accidental 
death.  But  if  the  correfttion  exceed  the  bounds  of  due  moderation, 
either  in  the  measure  of  it,  or  in  the  instrument  made  use  of  for  that 
purpose,  it  will  be  either  murder  or  manslaughter,  according  to  the 
circumstances.  If  done  with  a  cudgel,  or  other  things  not  likely  to 
kill,  though  improper  for  the  purpose  of  correction,  it  wiU.  be  man- 
slaughter :  if  with  a  dangerous  weapon  likely  to  kill  or  maim,  as  a 
pestle  or  great  staff,  it  will  be  murder ;  due  regard  being  had  in  both 
instances  to  the  age  and  strength  of  the  party.  (1  Fast's  P.  O. 
261.) 

If  poison  were  administered  by  mistake,  or  if  it  were  laid  with  an  Poisoning  by- 
innocent  intention  in  the  place  from  which  the  deceased  took  it,  it  is  mistake. 
merely  homicide  by  misadventure.  But  if  the  poison  were  laid  in 
such  a  manner  or  place  as  to  be  mistaken  for  food,  it  is,  perhaps, 
manslaughter.  (1  Hale,  431.)  If  a  physician  or  surgeon  give  his 
patient  a  potion  or  plaister  to  cure  him,  which,  contrary  to  expecta- 
tion, kills  him,  this  also  is  neither  murder  nor  manslaughter,  but 
misadventure.  {Mirr.  c.  4,  s.  16.)  A  distinction,  indeed,  has  been 
taken,  between  the  administering  a  potion,  &c.,  by  a  regular  physi- 
cian, &c.,  and  one  who  is  not  so,  and  the  death  in  the  latter  case  is 
said  to  be  manslaughter  at  the  least  {Brit.  c.  5;  4  Inst.  251);  but 
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2.  Homicide  h 
misadventure. 

Medical  prac- 
titioners. 


What  degi-ee  of 
caution  must 
be  used. 


Unlawful  acts. 


Evil  intent. 


I  Lord  Hale  very  much  questions  tlie  soundness  of  this  distinction.  (1 
Hale,  430.)  And  it  seems,  that  if  a  person,  whether  he  be  a  regular 
practitioner  or  not,  honestly  and  lona  fide  perform  an  operation  which 
causes  the  patient's  death,  he  is  not  guilty  of  manslaughter  {R.  v. 
Van  ButcheU,  3  G.  &  P.  629) ;  but  if  he  be  guilty  of  criminal  miscon- 
duct arising  from  gross  ignorance  or  criminal  inattention,  then  he 
will  be  guilty  of  manslaughter.  (B.  t.  Williamson,  Id.  635 ;  iJ.  v. 
8;piller,  5  C.&P.  333 ;  and  see  furthermost,  p.  1325.) 

The  law  does  not  require  the  utmost  caution  that  can  be  used ;  it  is 
sufficient  that  a  reasonable  precaution,  what  is  usual  and  ordinary  in 
the  like  cases,  be  taken ;  such  as  hath  been  found  by  long  experience 
in  the  course  of  human  affairs  to  answer  the  end ;  for  such  conduct 
shows  that  the  party  was  regardful  of  social  duty,  and  free  from  any 
manner  of  guilt,  (/'os*.  264;  1  East's  P.  C.  266.)  And,  therefore,  upon 
that  principle,  Mr.  Justice  Foster  denies  Rampton'a  case  {Kel.  41)  to  be 
law :  and,  indeed,  there  is  a  quaere  put  to  it  in  the  margin  of  the 
report.  The  prisoner  had  found  a  pistol  in  the  street,  which  he  had 
reason  to  believe  was  not  loaded,  having  tried  it  with  the  rammer, 
which  had  gone  down  into  the  muzzle  of  the  pistol ;  the  rammer,  in 
fact,  being  too  short.  He  carried  the  pistol  home,  and  his  wife  stand- 
ing before  him,  he  cocked  it  and  touched  the  trigger  ;  on  which  the 
pistol  went  off  and  killed  the  woman.  This  was  ruled  manslaughter. 
In  truth,  the  man  had  used  the  ordinary  precaution  adapted  to  the 
probability  of  danger  in  such  cases :  he  had  examined  the  pistol  by  the 
usual  method  of  trial.  And  though  it  was  doubtless  an  idle  frolic,  yet 
the  heart  was  free  from,  all  sort  of  guilt,  even  the  guilt  of  negli- 
gence ;  and  therefore  the  act  ought  to  have  been  excused.  And  the 
same  learned  judge  determined  accordingly  in  a  case  something  similar. 

Upon  a  Sunday  morning,  a  man  and  his  wife  going  to  dine  at  a 
friend's  house  in  the  neighbourhood,  he  carried  his  gun  with  him,  to 
divert  himself  on  his  way ;  but  before  dinner  he  discharged  it,  and  set 
it  up  in  a  private  place  in  his  friend's  house.  After  dinner  he  went  to 
chxu'ch,  and  in  the  evening  returned  home  with  his  wife  and  neigh- 
bours, bringing  his  gun  with  him  ;  which  was  put  into  the  room  where 
his  wife  was,  she  having  brought  it  part  of  the  way.  He,  taking  it 
up,  touched  the  trigger,  and  the  gun  went  off,  and  killed  his  wife.  It 
came  out  in  evidence,  that,  while  the  man  was  at  church,  a  person 
belonging  to  the  family  privately  charged  the  gun,  and  went  after 
some  game ;  but  before  the  service  at  church  was  ended,  returned  it 
loaded  to  the  place  from  whence  he  had  taken  it ;  and  where  the 
defendant,  who  was  ignorant  of  all  that  had  passed,  found  it  to  all 
appearance  as  he  had  left  it.  Mr.  Justice  Foster  thought  it  unneces- 
sary to  inquire  whether  the  man  had  examined  the  gun  before  he 
carried  it  home ;  but  being  of  opinion,  upon  the  whole  evidence,  that 
he  had  reasonable  grounds  to  beheve  that  it  was  not  loaded,  he 
directed  the  jury,  that  if  they  were  of  the  same  opinion,  they  should 
acquit  him  :  and  he  was  acquitted.     [Fost.  265.) 

A  gentleman  came  to  town  in  a  chaise,  and  before  he  got  out  of 
it,  fired  his  pistols  in  the  street,  which  by  accident  killed  a  woman. 
This  was  ruled  manslaughter:  the  act  was  likely  to  breed  danger, 
and  manifestly  improper.  {Burton's  case,  1  Stra.  481 ;  1  East's  P.  0.  266.) 

It  has  ah'eady  been  observed,  that  this  homicide  is  only  when  it 
happeneth  upon  a  man's  doing  a  lawful  act ;  for,  if  the  act  be  done  in 
the  prosecution  of  a  felonious  intention,  it  will  be  murder.  (1  Buss. 
540.)  For  it  is  a  general  rule  in  case  of  all  felonies,  that,  wherever  a 
man  intending  to  commit  one  felony  happens  to  commit  another,  he  is 
as  much  guilty  as  if  he  had  intended  the  felony  which  he  actually 
commits.  (1  HawJc.  c.  29,  s.  11.)  As,  if  A.  shoot  at  the  poultry  of 
B.,  intending  to  steal  them,  and  by  accident  kill  a  man,  this  is  murder. 
{Fost.  258,  259.) 

Further  if  there  be  an  evil  intent,  though  that  intent  extendeth 
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not  to  death,  it  is  murder.   Thus,  if  a  man,  knowing  that  many  people        3.  Man- 
are    in  the   street,   throw  a  stone  over  a  wall,  intending  only  to       slaughter. 

frighten  them,  or  to  give  them  a  little  hurt,  and  thereupon  one  is  ' 

killed,  this  is  murder ;  for  he  had  an  ill  intent,  though  that  intent 
extended  not  to  death,  and  though  he  knew  not  the  party  slain.  (3 
Inst.  67.) 

But  in  all  the  cases  above,  if  it  doth  only  hurt   a  man  by  such  an  Action  for  trespass, 
accident,  it  is  nevertheless  a  trespass ;    and   the  person  hurt   shall 
recover  his  damages :  for  though  the  chance  excuse  from  felony,  yet 
it  excuseth  not  from  trespass.     (1  Hale,  472.) 

This  homicide  is  not  felony,  because  it  is  not  accom.panied  with  a  This  kind  of  ho- 
felonious  intent,  which  is  necessary  in  every  felony.  (1  Hawk.  c.  29,  mioideuo  felony, 
s.  11.) 

Although  this  homicide  is  not  properly  a  man's  crime,  but  his  mis-  Forfeiture, 
fortune,  yet,  because  the  queen  hath  lost  her  subject,  and  in  respect  of 
the  great  favour  the  law  hath  to  the  life  of  man,  and  to  the  end  that 
men  should  use  all  care,  diligence,  and  circumspection,  in  all  they  do, 
that  no  hurt  should  come  of  their  actions,  a  person  convicted  hereof, 
before  the  9  Geo.  4,  c.  31,  s.  10,  forfeited  his  goods;  by  that  statute 
he  is  exempted  from  all  punishment,  but  it  is  wholly  repealed  by  24  & 
25  Vict.  c.  95. 


III.  HBlanslauBtiter. 

Manslaughter  is  thus  defined — The  unlawful  killing  of  another  with-  ji  mslaugliter. 
out  malice  either  express  or  implied :  which  may  be  either  voluntarily,  what, 
upon  a  sudden  heat :  or  involuntarily,  but  in  the  commission  of  some 
unlawful  act.     (4  Blac.  Com.  191 ;  1  Hale,  466 ;  1  Hawk.  c.  30,  s.  1  ; 
1  i:ast's  P.  0.  218.) 

There  is  no  difference  between  murder  and  manslaughter,  but  that 
murder  is  upon  malice  aforethought,  and  manslaughter  upon  a  sudden 
occasion. 

As  if  2  meet  together,  and,  striving  for  the  wall,  the  one  kill  the  Fighting. 
other,  this  is  manslaughter  and  felony.  And  so  it  is,  if  they  had  upon 
that  sudden  occasion  gone  into  the  field  and  fought,  and  the  one  had 
killed  the  other,  this  had  been  but  manslaughter,  and  no  murder ; 
because  all  that  followed  was  but  a  continuance  of  the  first  sudden 
occasion,  and  the  blood  was  never  cooled  tiU  the  blow  was  given.  (3 
Inst.  55.)  If  2  persons  quarrel  and  fight,  and  one  runs  away,  and 
when  the  other  overtakes  him,  he  pulls  out  a  knife  and  stabs  him,  if 
death  ensue,  this  is  manslaughter ;  but  murder  if  he  ran  away  with  the 
intention  of  getting  out  the  knife.  {B.  v.  Kessal,  1  O.&P.  437 ;  and  see  1 
Bast,  P.  0.  243;  B.  v.  Taylor,  5  Burr.  2793;  B.  v.  Anderson,  1  Buss. 
447.)  Where,  after  mutual  blows  between  the  defendant  and  the 
deceased,  the  defendant  knocked  the  deceased  down,  and,  after  he  was 
upon  the  ground,  stamped  upon  his  stomach  and  belly  with  great 
force,  and  thereby  killed  him :  this  was  held  to  be  only  manslaughter. 
{B.  V.  Ayes,  B.  &  B.  166.)  A¥here  the  defendant  and  others  quar- 
relled in  a  public  house,  and  there  was  an  affray  amongst  them,  and  the 
defendant  threw  the  deceased  on  the  ground  and  was  beating  him 
severely,  when  some  person  calling  to  him  not  to  murder  the  man,  he 
said,  "Damn  him,  I  will  murder  him,"  upon  which  one  of  the  party 
gave  the  defendant  a  blow  and  knocked  him  down ;  the  defendant 
then  went  into  the  yard,  and  in  about  a  minute  returned  in  a  violent 
passion  with  a  pitch-fork ;  in  the  meantime  the  deceased  had  armed 
himself  with  a  fire-shovel,  and  had  struck  one  of  the  defendant's  party 
on  the  head,  when  the  defendant,  not  seeing  the  blow,  returned  from 
the  yard  and  from  behind  ran  one  of  the  points  of  the  fork  into  the  de- 
ceased's temple,  of  which  he  died ;  it  was  doubted  by  some  of  the 
judges  whether  this  was  more  than  manslaughter,  and  accordingly  the 
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defendant  was  recommended  for  a  conditional  pardon.  (M.  y.  Banldn, 
B.  &  E.  43.) 

If  upon  a  sudden  quarrel  the  parties  fight  upon  equal  terms,  it 
matters  not  who  gives  the  first  blow  (1  Busa.  on  Grimes,  and  1  Hale, 
456),  but  it  would  be  otherwise  if  the  party  killing  began  the  attack 
under  circumstances  of  undue  advantage — ^as,  if  A.  and  B.  quarrel, 
and  A.  draw  his  sword  and  make  a  pass  at  B.j  and  B.  thereupon  draw 
his  sword,  and  they  fight,  and  B.  is  killed ;  A.  would  be  guilty  of 
murder :  for  this  making  the  pass  before  B.  had  drawn  his  sword 
shows  that  he  sought  his  blood.  {Fost.  295.)  So,  where  A.  and  B. 
quarrelled,  and  A.  threw  a  bottle  at  B.,  and  then  drew  his  sword,  and 
B.  then  threw  the  bottle  back  at  A.,  and  wounded  him,  upon  which  A. 
immediately  stabbed  him ;  this  was  holden  to  be  murder.  {JR.  v.  Maw- 
gridge,  Kel.  128.) 

But  the  terms  need  only  be  equal  at  the  commencement  of  the  fray ; 
for  if  on  any  sudden  quarrel  blows  pass,  and  in  the  course  of  thei 
souffle,  after  the  parties  are  heated  by  the  contest,  one  kill  the  other 
with  a  deadly  weapon,  it  will  only  amount  to  manslaughter.  (1  East, 
P.  C.  c.  5,  s.  26;  B.y.  Snow,  1  Leach,  151.)  But  the  conclusion  will 
be  different  if  there  were  any  previous  preparation,  as  if  a  person 
being  in  possession  of  a  deadly  weapon,  entering  into  a  contest  with 
another,  intending  at  the  time  to  avail  himself  of  it,  and  in  the  course 
of  the  contest  actually  use  it  and  kill  the  other,  it  will  be  murder. 
[Beg.  V.  Smith,  %  C.&P.  160.) 

And  generally,  if  there  be  circumstances  in  the  case  indicative  of 
maUoe  in  the  party  killing,  it  will  be  murder.  Thus,  if  2  persons 
quarrel  and  afterwards  fight,  and  one  of  them  kill  the  other — in  such  a 
case,  if  there  intervened,  between  the  quarrel  and  the  fight,  a  suffi- 
cient cooling  time  for  passion  to  subside,  and  reason  to  interpose,  the 
killing  would  be  murder.  (Fost.  296 ;  1  Hale,  453  ;  B.  v.  Lynch,  5  0. 
&  P.  324.)  Or  if  A.  had  formed  a  deliberate  design  to  kill  B.,  and 
after  this  they  meet  and  have  a  quarrel,  and  many  blows  pass,  and  A. 
kill  B.,  this  will  be  murder,  if  the  jury  are  of  opinion  that  the  death 
was  in  consequence  of  previous  malice  and  not  of  the  sudden  provoca- 
tion.    [Beg.  V.  Kirhham,8  Car.  &  P.  115.) 

If,  when  2  persons  are  fighting,  a  third  come  up,  and  take  the  part 
of  one  of  them,  and  kiLL  the  other ;  this  will  be  manslaughter  in  the 
third  party  (1  Hawk.  o.  31,  ss.  35,  36) ;  and  murder  or  manslaughter 
in  the  person  whom  he  assisted,  according  as  the  fight  was  deliberate 
and  premeditated,  or  upon  a  sudden  quarrel.  [Id.  s.  55.)  If  the 
fighting,  however,  were  deliberate,  or  otherwise  of  malice,  and  the 
third  party,  when  he  interfered,  knew  it  to  be  so,  the  killing  woiild  be 
murder,  both  in  the  party  who. thus  interfered,  and  in  the  person  whom 
heassisted.  (1  EasVs  P.  C.  291,  292.)  If,  on  the  other  hand,  thethird 
party  who  thus  interferes  be  Mlled,  it  is  but  manslaughter.  (Id. ;  and 
see  12  Go.  87  ;  Kel.  59.) 

If  a  person  interfere  with  intent  to  part  combatants,  but  do  not 
signify  such  intent,  and  he  be  killed  by  one  of  the  combatants, 
this  is  but  manslaughter.  (1  Hawk.  P.  G.  c.  31,  s.  56.)  So  if  he  do 
more  than  is  necessary  to  separate  them.  (Eex  v.  Bourne,  b  G.  &  P. 
120.) 

If  a  blow  aimed  at  one  person  light  upon  another,  and  Idll  him, 
the  offence  will  be  the  same  as  if  the  person  aimed  at  had  been 
killed;  thus  a  woman,  in  a  fit  of  anger  with  her  child,  threw  a 
poker  at  him,  but  struck  another  child  who  was  entering  the  room 
at  the  moment,  this  was  held  manslaughter.  (Bex  v.  Ganner,  1  C.  & 
P.  438.) 

It  seems  to  be  agreed,  that  no  breach  of  a  man's  word  or  promise, 
no  trespass  either  to  lands  or  goods,  no  affront  by  bare  words  or 
gestures,  however  false  or  malicious  it  may  be,  and  aggravated  with 
the  most  provoking  circumstances,  will  excuse  him  from  being  guilty 
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of  murder,  -wlio  is  so  far  transported  thereby  as  immediately  to  attack        3.  Man- 
the  j)erson  who  offends  him  in  such  a  manner  as  manifestly  endangers       slaughter. 

his  life,  without  giving  him  time  to  put  himaeK  upon  his  guard,  iJ  he  ' 

kills  him  in  pursuance  of  such  an  assault,  whether  the  person  slain 
did  at  all  fight  in  his  defence  or  not.     (1  Hawh.  c.  31,  s.  33.) 

Nor  can  any  pi-ovocation  whatever  render  homicide  justifiable,  or 
even  excusable ;  the  least  it  can  amount  to  is  manslaughter.  If  a 
man  kill  another  suddenly,  without  any,  or  without  a  considerable 
provocation,  the  law  implies  malice,  and  the  homicide  is  murder ;  but 
if  the  provocation  were  great,  and  such  as  must  have  greatly  pro- 
voked him,  the  kiUiug  is  manslaughter  only.  {Kel.  135 ;  1  Hah,  466, 
Fost.  290.) 

If  a  man  pull  another's  nose,  or  offer  him  any  other  great  per-  by  assault  j 
Bonal  indignity,  and  the  other  thereupon  immediately  kill  him,  it  is 
manslaughter  only.  {Kel.  135;  4  Bl.  Com.  191.)  But  slight  provo- 
cation even  by  a  blow  will  not  extenuate  the  crime  where  the  revenge 
is  disproportioned  to  the  injurj',  or  outrageous  and  barbarous  in  its 
nature ;  as,  if  a  man,  upon  being  gently  pushed  by  a  policeman  to 
make  him  move  on  when  causing  an  obstruction,  kill  him,  this  is 
murder.  {Beg.  v.  Hagan,  8  G.  &  P.  167 ;  see  also  Btedman's  case,  Fost. 
292  ;  B.  V.  Lynch,  5  G.&  P.  324.) 

If  a  man  take  another  in  adultery  with  his  wife,  and  kill  him  directly  by  adulterer  • 
upon  the  spot,  this  is  manslaughter  merely.    (1  Hale,  486 ;  B.  v.  Man- 
ning, T.  Baym.  212.) 

So,  if  a  father  see  another  person  in  the  act  of  committing  an  unna-  by  offence  on 
tural  crime  with  his  son,  and  instantly  kill  him,  it  is  manslaughter  children; 
only ;  but  if,  hearing  of  it,  he  go  in  quest  of  the  party  and  kill  him,  it 
is  murder.     {Beg.  v.  Fisher.  8  O.  &  P.  182.) 

Where  a  boy,  after  fighting  with  another,  ran  home  bleeding  to  his 
father ;  and  the  father  immediately  took  a  small  cudgel,  and  ran  three 
quarters  of  a  mile  to  the  place  where  the  other  boy  was,  and  struck 
him  a  single  blow  with  the  stick,  of  which  blow  the  boy  afterwards 
died ;  this  was  holden  to  be  manslaughter  only.  {B.  v.  Bowley,  12  Co. 
87 ;  and  see  Fost,  294.)  But  the  true  grounds  of  this  judgment  seem 
to  have  been  that  the  accident  happened  by  a  single  stroke  given  in 
heat  of  blood,  with  a  cudgel  not  likely  to  destroy,  and  that  death  did 
not  immediately  ensue. 

An  unwarrantable  imprisonment  of  a  man's  person  has  been  holden  by  imprisonment, 
sufiicient  provocation  to  make  a  killing,  even  with  a  sword,  man- 
slaughter only.  (-B.  V.  Buchner,  Sty.  467.)  Therefore,  where  a  con- 
stable took  a  man  without  warrant,  upon  a  charge  which  gave  him  no 
authority  to  do  so,  and  the  prisoner  ran  away,-  and  J.  S.,  who  was  with 
the  constable  all  the  time,  ran  after  the  prisoner,  who,  to  prevent  his 
being  retaken,  killed  J.  S. :  it  was  holden  to  be  manslaughter  only, 
although,  whQst  under  the  charge  of  the  constable,  the  prisoner  struck 
the  man  who  gave  the  charge ;  because  a  blow  under  the  provocation 
of  the  illegal  arrest  would  not  justify  the  constable  in  detaining  him, 
unless  the  blow  were  likely  to  be  followed  by  dangerous  consequences, 
and  formed  a  new  and  distinct  ground  of  detainer.  {B.  v.  Curoan,  B. 
&  M.  132 ;  see  B.  v.  Thompson,  B.  &  M.  88.)  So  whei-e  a  creditor 
placed  a  man  at  the  chamber  door  of  his  debtor,  with  a  sword  undrawn 
to  prevent  him  from  escaping  while  a  bailiff  was  sent  for  to  arrest  him, 
and  the  debtor  stabbed  the  creditor,  this  was  held  manslaughter.  {B. 
Y.  Withers,  1  East,  O.  P.  233.) 

Where  a  parent  is  moderatelj'  correcting  Ms  child,  a  master  his  ser-  Killing  by 
vant  or  scholar,  or  an  officer  punishing  a  criminal,  and  he  happens  to  eorreotion. 
occasion  his  death,  it  is  only  misadventure ;  but  if  he  exceeds  the 
bounds  of  moderation,  either  in  the  manner,  the  instrument,  or  the 
quantity  of  punishment,  and  death  ensue,  it  is  manslaughter  at  the 
least,  and  in  some  cases  (according  to  the  circumstances)  murder.  (1 
Male,  473,  474.)    In  all  cases  where  the  correction  is  inflicted  with  a 
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deadly  weapon,  and  tlie  party  dies  of  it,  it  will  be  murder ;  if  with,  an 
instrument  not  likely  to  kill,  though,  improper  for  the  purpose  of  cor- 
rection, it  wiU  he  manslaughter.  {Fost.  262.)  A  mother,  being  angry 
with  one  of  her  children,  took  up  a  poker,  and  on  his  running  to  the 
door  of  the  room,  which  was  open,  threw  it  after  him  and  killed  an- 
other child  who  was  entering  the  room  at  the  time ;  and  it  was  holden 
to  be  manslaughter,  although  she  did  not  intend  to  hit  the  child  she 
threw  the  poker  at,  but  merely  to  frighten  him  ;  because  it  was  an 
improper  mode  of  correction.  \B.  v.  Connor,  1  C.  &  P.  438.)  Where 
a  master  sti'uck  his  servant  with  one  of  his  clogs,  because  he  had  not 
cleaned  them,  and  death  unfortunately  ensued ;  it  was  holden  to  be 
manslaughter  only,  because  the  clog  was  very  unlikely  to  cause  death, 
and  the  master  consequently  could  not  have  the  intention  of  taking 
away  the  servant's  life  by  hitting  him  with  it.  (iJ.  v.  Turner,  Comb. 
407,  408;  and  see  B.  v.  Wigg,  1  Leach,  378,  n.;  and  Anon,  1  Bast, 
P.  C.  261 ;  B.  V.  Leggett,  8  C.&P.  191.) 

And  though  the  correction  exceeds  the  bounds  of  moderation,  the 
Court  will  pay  a  tender  regard  to  the  nature  of  the  provocation,  where 
the  act  is  manifestly  aocomipanied  with  a  good  intent,  and  the  instru- 
ment not  such  as  must  in  all  probability  occasion  death ;  though  the 
party  were  hurried  to  great  excess.  As  was  the  case  of  a  father  ( Wor- 
cester Sp.  Ass.  1775),  whose  son  had  frequently  been  guilty  of  stealing, 
complaints  of  which  had  come  to  the  father,  who  had  often  corrected 
him.  At  length,  the  son  being  charged  with  another  theft,  and  reso- 
lutely denying  it,  though  proved  against  him,  the  father  in  a  passion 
beat  his  son  with  a  rope,  by  way  of  chastisement  for  the  offence,  so 
much,  that  he  died.  The  father  expressed  the  utmost  horror,  and  was 
in  the  greatest  affliction  for  what  he  had  done,  iutending  only  to  have 
punished  him  with  such  severity  as  to  have  cured  him  of  his  wicked- 
ness. The  learned  judge  who  tried  the  father  consulted  his  colleagues 
in  office,  and  the  principal  counsel  on  the  circuit,  who  all  concurred  in 
opinion  that  it  was  only  manslaughter,  and  so  it  was  ruled.  (1  East's 
P.  C.  261). 

Persons  on  board  a  ship  are  necessarily  subject  to  something  like  a 
despotic  government,  and  it  is  extremely  important  that  the  law 
should  regulate  the  conduct  of  those  who  exercise  dominion  over  them. 
Therefore,  in  a  case  of  manslaughter  against  the  captain  and  mate  of 
a  vessel,  for  accelerating  the  death  of  a  seaman  really  in  ill  health,  but 
whom,  they  alleged,  they  believed  to  be  a  skulker,  the  question  will 
be,  in  d.etermining  whether  it  is  a  slight  or  an  aggravated  case,  whether 
the  phenomena  of  the  death  were  such  as  would  excite  the  attention  of 
reasonable  and  humane  men ;  and,  in  such  a,  case,  if  the  deceased  be 
taken  on  board  after  he  was  discharged  from  an  hospital,  it  is  im- 
portant to  inquire  whether  he  was  sent  on  board  by  the  surgeon  of  the 
hospital  as  a  person  in  a  fit  state  of  health  to  perform  the  duties  of  a 
seaman.     {Beg.  v.  Leggett,  8  Oar.  &  P.  191.) 

And  there  are  other  instances  where  slight  provocations  have  been 
considered  as  extenuating  the  guilt  of  homicide,  upon  the  ground  that 
the  conduct  of  the  party  kUKng,  upon  such  provocations,  might  fairly 
be  attributed  to  an  intention  to  chastise  rather  than  to  a  cruel  and 
implacable  malice.  But  it  must  appear  that  the  punishment  was  not 
urged  with  brutal  violence.  Thus,  where  A.,  finding  a  trespasser  upon 
his  land,  in  his  passion  beat  him,  and,  unluckily,  happened  to  kill  him, 
it  was  holden  to  be  manslaughter.    [Post.  291 ;  1  Buss  on  Crimes.) 

So  where  a  person,  whose  pocket  had  been  picked,  encouraged  by  a 
mob,  threw  the  pickpocket  into  a  pond,  for  the  purpose  of  ducking 
him,  but  he  was  unfortunately  drowned :  this  was  holden  to  be  man- 
slaughter,    (ffi.  V.  Baj/,  1  Bast,  P.  C.  236.) 

In  considering,  however,  whether  the  killing  upon  provocation 
amounts  to  murder  or  manslaughter,  the  instrument  wherewith  the 
homicide  was  effected  must  also  be  taken  into  consideration  ;  for  if  it 
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were  effected  with  a  deadly  weapon,  the  provocation  must  be  great  in-        3.  Mem- 
deed  to  extenuate  the  offence  to  manslaughter ;  if  with  a  weapon  or       slaughter. 

other  means  not  likely  or  intended  to  produce  death,  a  less  degree  of ■ 

provocation  will  be  sufficient ;  in  fact,  the  mode  of  resentment  must 
bear  a  reasonable  proportion  to  the  provocation  to  reduce  the  offence 
to  manslaughter.  So  where  a  park-keeper,  having  found  a  boy  stealing 
wood,  tied  him  to  a  horse's  tail,  and  dragged  him  along  the  park,  and 
the  boy  died  of  injuries  he  thereby  received :  this  was  holden  to  be 
murder.  (]  Hale,  454.)  So,  in  all  other  cases,  where,  upon  a  sudden 
provocation,  one  beats  another  in  a  cruel  and  unusual  manner,  so  that 
he  dies,  it  is  murder.  (4  Bl.  Com.  199  ;  and  see  R.  t.  Tranter  et  al, ; 
1  Str.  499 ;  Fost.  293.) 

And  it  may  safely  be  laid  down  as  a  general  rule,  that  no  words  or 
gestures,  however  opprobrious  or  provoking,  will  be  considered  in  law 
to  be  provocation  sufficient  to  reduce  homicide  to  manslaughter,  if  the 
killing  be  effected  with  a  deadly  weapon,  or  an  intention  to  do  the  de- 
ceased some  grievous  bodily  harm  be  otherwise  manifested ;  but  if 
effected  with  a  blow  of  a  fist,  or  of  a  stick,  or  other  weapon  not  likely 
to  kill,  it  is  manslaughter  only.  As,  where  a  man,  being  grossly  in- 
sulted by  a  woman,  threw  a  broomstaff  at  her  fi-om  a  distance,  and 
killed  her  (1  Hale,  455),  and  see  other  cases.  [Hazel's  case,  1  Leach, 
368;  Turner' s  case,  1  Ld.  Baym.  143;  Wigg'scase,  1  Leach,  378.)  But 
where  the  instrument  used  is  so  improper  as  manifestly  to  endanger 
life,  the  intention  of  the  party  to  kill  will  be  implied  from  that  cir- 
cumstance. [Bex  v.  Hewlett,  T  C.  <&  P.  274 ;  MackKn'a  case,  2  Lew, 
225.)  _ 

It  is  a  general  rule  that,  where  persons  have  authority  to  arrest  or  Resisting  officers 
imprison,  and  using  the  proper  means  for  that  purpose,  are  resisted  in  and  otiiers. 
so  doing,  and  killed,  it  will  be  murder  in  all  who  take  part  in  such 
resistance.  (1  Buss,  on  Grimes.)  But  three  things  are  to  be  attended 
to  in  matters  of  this  kind :  the  legality  of  the  deceased's  authority,  the 
legality  of  the  manner  in  which  he  executed  it,  and  the  defendant's 
knowledge  of  that  authority ;  for  if  an  officer  be  killed  in  attempting 
to  execute  a  writ  or  warrant  invalid  on  the  face  of  it,  or  against  a 
wrong  person,  or  out  of  the  district  in  which  alone  it  could  legally  be 
executed ;  or  if  a  private  person  interfere  and  act  in  a  case  where  he 
has  no  authority  by  law  to  do  so ;  or  if  the  defendant  had  no  know- 
ledge of  the  officer's  business,  or  of  the  intention  with  which  a  private 
person  interferes,  and  the  officer  or  private  person  be  resisted  or  killed ; 
the  killing  wiU  be  manslaughter  only.  [Welsly's  Arch.  Or.  Law,  15th 
ed.  551.) 

In  all  of  these  cases  the  officer  or  private  person  has  placed  himself 
beyond  the  protection  of  the  law,  and  the  attempt  to  arrest  is  looked 
upon,  as  in  ordinary  cases,  as  such  a  provocation  as  to  reduce  the 
offence  of  killing  to  manslaughter.  For  various  cases  concerning  the 
authority  of  officers  and  others,  see  1  Buss,  on  Grimes,  and  Welsly 
Arch.  Gr.  Laiu.,  15th  ed.,  451. 

In  all  of  these  cases  the  officer  or  private  person  has  placed  himself 
beyond  the  protection  of  the  law,  and  the  attempt  to  arrest  is  looked 
upon,  as  in  ordinary  cases,  as  such  a  provocation  as  to  reduce  the 
oSfence  of  killiag  to  manslaughter.  (See  1  Russ.  on  Grimes,  and  post,. 
p.  1330.) 

Manslaughter  has  been  already  defined  as  an  unlawful  killing  with-  Unlawfiil  or 
out  malice — either  voluntarily,  upon  a  sudden  heat,  or  involuntarily,  ■wanton  acts. 
but  in  the  commission  of  some  unlawful  act ;  for  when  the  death  of 
one  person  is  caused  by  the  act  of  another,  while  the  latter  is  in  pur- 
suit of  any  unlawful  object,  the  person  so  killing  is  guilty  of  man- 
slaughter, although  he  had  no  intention  of  injuring  him  who  was  the 
victim  of  his  conduct.  [Per  Erie,  J.,  in  Beg.  v.  Bruce,  2  C.  G.  C.  262.) 
Of  this  latter  class  are  the  foUowing  cases  : — 

If  A.  shoot  at  the  poultry  of  B. ,  wantonly,  and  without  any  felonious 
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intent,  and  accidentally  kiU  a  man,  the  offence  will  be  manslaughteri 
(1  Hale,  475.) 

So,  if  a  man  shoot  at  deer  in  another's  park,  -without  leave,  though 
done  in  sport,  and  a  bystander  be  killed,  such  killing  is  manslaughter. 

Where  a  man  was  in  possession,  under  the  sheriff,  and  one  of  the 
prisoners,  of  whose  goods  he  was  in  possession,  assisted  by  the  other 
prisoner,  plied  the  man  with  liquor,  themselves  drinking  freely  also, 
and  when  he  was  very  drunk,  put  him  into  a  cab,  and  caused  him  to 
be  driven  about  the  streets  ;  and  about  two  hours  after  he  had  been 
put  into  the  cab  he  was  found  dead.  It  was  held,  that  if  the  prisoners, 
deceased  being  drunk,  put  him  into  the  cab,  and  drove  him  about, 
in  order  to  keep  him  out  of  possession,  and  by  so  doing  accelerated 
his  death,  it  would  be  manslaughter.  {Beg.  v.  Packard,  X  C.  &  M. 
236.) 

A  tut  or  tournament,  the  martial  diversion  of  our  ancestors,  was, 
however,  an  unlawful  act ;  and  so  are  boxing  and  sword-playing,  the 
succeeding  amusements  of  their  posterity  (see  R.  v.  Perkins,  4  G.&P. 
537  ;  B,.  V.  Sargrave,  5  0.  &  P.  170;  B.  v.  Murphy,  6  O.  &  P.  103) ; 
therefore,  if  a  knight  in  the  former  case,  or  a  gladiator  in  the  latter,  be 
killed,  such  killing  is  manslaughter  (4  Bl.  Com.  183).  But,  it  is 
said,  that  if  the  king  command  or  permit  such  diversion,  the  act  being 
in  that  case  lawful,  the  killing  would  be  misadventure  only.  {Post. 
259;  sed  vide  Hale,  il^.)  But  aU  struggles  in  anger,  whether  by 
fighting,  wrestling,  or  in  any  other  mode,  are  unlawful,  and  death 
occasioned  by  them  is  manslaughter  at  the  least.  {Reg.  v.  Canniff,  9 
C.  &  P.  359.)  And  all  persons  present,  assisting  by  their  presence, 
at  a  prize  fight,  are  guilty  of  manslaughter,  if  one  of  the  combatants 
be  killed.     {Rex  v.  Murphy,  6  G.  &  P.  103.) 

By  unlawful  acts  must  be  understood  also  aU  wanton  and  mischievous 
acts  which  the  party  who  commits  them  can  neither  justify  nor  excuse, 
as  well  as  acts  heedlessly  and  incautiously  done,  from  which  death 
results,  though  unaccompanied  by  any  intent  to  do  injury ;  but  if  such 
heedless  and  incautious  acts  are  not  in  themselves  unlawful,  then  if 
death  result  therefrom,  it  is  not  manslaughter,  but  merely  an  accident ; 
thus  in  Reg.  v.  Bruce,  2  C  0.  0.  262,  a  prisoner  who  came  into  a  shop 
and  puUed  a  lad  by  the  hair  from  off  his  seat,  and  spun  him  round, 
but  the  lad  broke  away  from  him,  whereby  the  prisoner,  being  intoxi- 
cated, fell  against  the  deceased,  knocked  her  down,  and  caused  her 
death,  was  held  entitled  to  an  acquittal,  it  appearing  that  the  lad 
treated  the  affair  as  a  joke,  and  did  not  resist  the  prisoner  throughout. 

Thus,  if  a  person,  breaking  a  horse,  ride  him  amongst  a  crowd  and 
death  ensue  from  the  viciousness  of  the  animal,  and  it  appear  to  have 
been  heedlessly  done  and  not  with  intent  to  do  mischief,  it  is  man- 
slaughter.    (1  East  P.  C.  c.  5,  s.  18.) 

So  if  a  man,  knowing  that  people  are  passing  along  the  streets,  throw 
a  stone  or  shoot  an  arrow  over  a  house  and  a  person  be  thereby  killed. 
(1  Hale,  Ho.) 

So  if  workmen  throwing  stones  and  rubbish  from  a  house,  do  not 
take  due  precaution  by  looking  out  or  giving  warning,  and  any  one  be 
killed,  it  is  manslaughter.     {Ante,  p.  1316.) 

But  in  all  these  cases  if  a  general  malignity  of  heart  is  observable, 
and  an  intention  to  do  mischief,  be  it  to  whomsoever  it  may,  the 
killing  will  be  murder.     (1  Hawk.  P.  C.  c.  31,  s.  68.) 

Two  persons  were  riding  furiously  on  horseback  along  the  road ;  one 
passed  the  deceased,  who  was  also  on  horseback,  but  the  other  rode 
against  him  and  both  fell,  the  deceased  being  killed  by  the  concussion  : 
Patteson,  J. ,  directed  an  acquittal  of  the  first  who  passed  ;  and  as  to 
the  second,  told  the  jury  to  find  him  guilty  of  manslaughter,  if  they 
thought  that  by  furious  riding  he  ran  against  the  deceased,  but  to 
acquit  him  if  they  thought  that  the  deceased's  horse  was  unruly,  and 
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Tan   against  the  horse   of  the  prisoner.      {B.  y.  Mastin,  6  0.  <&  P.        3.  Man- 
396.)  slatoghter. 

If  the  driver  of  a  carriage  race  with  another  carriage,  and  urge  his  '' 

horses  to  so  rapid  a  pace  that  he  cannot  control  them,  it  is  manslaughter, 
if  in  consequence  the  carriage  upset  and  a  passenger  be  killed.  [B.  v. 
Timmins,  1  C.  &  P.  499.) 

A  lad  out  of  frolic  took  the  trap-stick  out  of  the  front  part  of  a  cart, 
in  consequence  of  which  it  upset,  and  the  carman,  who  was  loading 
sacks  therein,  was  killed ;  and  this  was  held  to  be  manslaughter.  (iJ. 
T.  Sullwan,  7  C  <fc  P.  641.) 

So  where  the  prisoners  had  thrown  stones  down  a  mine  by  which 
the  scaffolding  was  broke,  and  in  consequence  a  corf  in  which  deceased 
was  descending  was  upset,  and  he  was  killed ;  this  was  manslaughter. 
(Fenton's  case,  1  Lewin,  119.) 

A  cannon,  returned  to  an  ironfounder  burst,  was  sent  back  by  him 
in  so  imperfect  a  state,  that,  on  being  fired,  it  burst  again  and  killed 
a  person,  and  it  was  held  to  be  manslaughter.  (iJ.  y.  Carr,  8  C.  &  P. 
163.) 

If  several  persons  meet  together  for  the  purpose  of  prosecuting  some  Wliere  several  join 
unlawful  design,  and  in  furtherance  of  that  design  a  man  be  killed,  to^do  an  unlawful 
the  guUt  of  the  killing  will  attach  to  all  present,  whether  it  be  murder 
or  manslaughter. 

Thus  if  a  body  of  persons,  resolving  to  resist  all  opposers  in  the  com- 
mission of  any  breach  of  the  peace,  happen  to  kill  any  one  in  the 
prosecution  of  this  unlawful  purpose,  they  will  be  guilty  of  miu:der. 
{Post.  261 ;  1  Buss,  on  Crimes,  856.)  The  act,  however,  must  be  in 
furtherance  of  the  common  intent;  for,  if  several  were  to  intend  and 
agree  together  only  to  frighten  a  constable  and  one  were  to  shoot  him 
through  the  head,  such  an  act  would  affect  the  individual  only  by 
whom  it  was  done.     (Maddin's  case,  2  Lew.  225.) 

And  even  an  act  lawful  in  itself  may  be  performed  in  a  manner  so 
criminal  and  improper  as  to  make  the  party  performing  it  and  causing 
the  death  of  a  person  guilty  of  manslaughter,  and,  according  to  the 
circumstances,  of  murder.     (1  Buss,  on  Crimes,  857.) 

As  if  a  medical  man,  though  lawfully  qualified  to  practise  as  such,  improper  medical 
cause  the  death  of  a  person  by  the  grossly  unskilful,  or  the  grossly  in-  treatment, 
cautious  use  of  a  dangerous  instrument,  he  is  guilty  of  manslaughter. 
{Beg.  V.  Spilling,  2  M.  &  Bob.  107.) 

Where  the  defendant,  not  a  regular  physician,  killed  a  woman  by 
an  application,  and  the  jui-y  found  that  he  entertained  a  criminal 
disregard  of  human  life,  he  was  convicted  of  and  punished  for  man- 
slaughter. (See  B.  V.  Long,  i  0.  &  P.  423 ;  B.  v.  Senior,  R.  &  M.  C.  0. 
346,  ante,  p.  1318.)  In  R.  v.  WeU  (1  M.  &  Boh.  410),  Lord  Lyndhurst 
laid  down  the  following  rule  : — "  In  these  cases  there  is  no  difference 
between  a  licensed  physician  or  surgeon  and  a  person  acting  as 
physician  or  surgeon  without  a  licence.  In  either  case,  if  a  party 
having  a  competent  degree  of  skill  and  knowledge  makes  an  accidental 
mista.ke  in  his  treatment  of  a  patient,  through  which  mistake  death 
ensues,  he  is  not  thereby  guilty  of  manslaughter;  but  if,  where 
proper  medical  assistance  can  be  had,  a  person  totally  ignorant  of 
the  science  of  medicine  takes  on  himself  to  administer  a  violent  and 
dangerous  remedy  to  one  labouring  under  disease,  and  death  ensues 
in  consequence  of  that  dangerous  remedy  having  been  so  administered, 
then  he  is  guilty  of  manslaughter.  If  I  entertained  the  least  doubt 
of  this  position,  I  might  fortify  it  by  referring  to  the  opinion  of  Lord 
JEUenborough  in  B.  v.  Williamson.  I  shall  leave  it  to  the  jury  to  say — 
first,  whether  death  was  occasioned  or  accelerated  by  the  medicines 
administered;  and  if  they  think  it  was,  then  I  shall  tell  them, 
secondly,  that  the  prisoner  is  guilty  of  manslaughter  if  they  think 
that  in  so  administering  the  medicine  he  acted  with  a  criminal  inten- 
tion or  from  very  gross  negligence." 
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3.  Man-  In  the  case  of  R.  v.  Nancy  Simpson,  (reported  in  Wilcockon  the  Laws 

slaughter.  relating  to  the  Medical  Profession,  Append.  227,")  the  prisoner  was  in- 
dieted  for  manslaugliter.  It  appeared  that  the  deceased,  a  sailor,  had 
been  discharged  from  the  Liverpool  Infirmary  as  cured  after  under- 
going salivation,  and  that  he  was  recommended  by  another  patient  to 
go  to  the  prisoner  for  an  emetic  to  get  the  mercury  out  of  his  bones. 
The  prisoner  was  an  old  woman,  who  resided  at  Liverpool,  and 
occasionally  dealt  in  medicines ;  she  gave  him  a  solution  of  white 
vitriol,  or  corrosive  sublimate,  one  dose  of  which  caused  his  death ; 
and  she  said  she  had  received  the  mixture  from  a  person  who  came 
from  Ireland,  and  had  gone  back  again.  And  in  that  case  Mr.  Justice 
Bayley  said,  ' '  I  take  it  to  be  quite  clear  that  if  a  person  not  of 
medical  education,  in  a  case  where  professional  aid  might  be  obtained, 
undertakes  to  administer  medicine  which  may  have  a  dangerous 
effect,  and  thereby  occasions  death,  such  person  is  guilty  of  man- 
slaughter. He  may  have  no  evil  intention,  and  may  have  a  good  one, 
but  he  has  no  right  to  hazard  the  consequence  in  a  case  where  medical 
assistance  may  be  obtained.  If  he  does  so,  it  is  at  his  peril.  It  is  im- 
material whether  the  person  administering  the  medicine  prepares  it  or 
gets  it  from  another."    The  prisoner  was  convicted. 

If  a  chemist's  apprentice  be  guilty  of  negligence  in  delivering  medi- 
cine and  death  ensue  in  consequence,  he  is  guilty  of  manslaughter, 
{Tessymond's  case,  1  Lew.  169.) 

Lastly,  there  are  certain  natural  and  moral  duties  towards  others, 
which  if  a  person  neglect  without  malicious  intention,  and  death 
ensue,  he  will  be  guilty  of  manslaughter.  Of  this  nature  is  the  duty 
of  a  parent  to  supply  a  child  with  proper  food. 

When  a  child  is  very  young,  and  not  weaned,  the  mother  is  crimi- 
nally responsible  if  the  death  arose  from  her  not  suckling  it  when  she 
was  capable  of  doing  so.  {M.  v.  Edioards,  8.  G.  <Ss  P.  611.)  But  if  the 
child  be  older,  the  omission  to  provide  food  is  the  omission  of  the 
husband,  and  the  crime  of  the  wife  can  only  be  the  omitting  to 
deliver  the  food  to  the  child  after  the  husband  has  provided  it  {R.  v. 
Saunders,  1  0.  &  P.  277.) 

Since  the  4  &  5  Will.  4,  c.  76,  if  a  bastard  died  through  the  omission 
to  supply  it  with  food,  the  omission  is  the  omission  of  the  man  who 
has  married  the  mother.     {Ih. ;  Buss,  on  Cr.  491.) 

A  master  is  not  bound  by  the  common  law  to  find  medical  advice 
for  a  servant ;  but  the  case  is  different  with  respect  to  an  apprentice, 
for  a  master  is  bound  during  the  illness  of  his  apprentice  to  find  him 
with  proper  medicines,  and  if  he  die  for  want  of  them,  it  is  man- 
slaughter in  the  master.  (iJ.  v.  Smith,  8  C  &  P.  153.)  And  this  is 
the  case,  even  though  he  be  bound  by  an  invalid  deed  of  apprentice- 
ship.    {E.  V.  Davies,  per  Patteson,  J.,  Hereford  Sum.  Ass.,  1831.) 

Where  a  person  undertakes  to  provide  necessaries  for  a  person  who 
is  so  aged  and  infirm  that  he  is  incapable  of  doing  it  for  himself,  and 
through  his  neglect  to  perform  his  undertaking  death  ensues,  he  is 
criminally  responsible.  On  an  indictment  for  the  murder  of  an  aged 
and  infirm  woman  by  confining  her  against  her  wiU,  and  not  provid- 
ing her  with  meat,  driak,  clothing,  firing,  medicines  and  other 
necessaries,  and  not  allowing  her  the  enjoyment  of  the  open  air,  in 
breach  of  an  alleged  duty,  if  the  jury  think  that  the  prisoner  was 
guilty  of  wilful  neglect,  so  gross  and  wilful  that  they  are  satisfied  he 
must  have  contemplated  her  death,  he  will  be  guilty  of  murder ;  but 
if  they  only  think  that  he  was  so  careless  that  her  death  was  occasioned 
by  his  negligence,  though  he  did  not  contemplate  it,  he  will  be  guilty 
of  manslaughter.  {B.  v.  Marriott,  &  Oar.  &  P.  425.) 
Accessaries.  There  Can  be  no  accessaries  to  this  offence  before  the  fact,  because 

it  must  be  done  without  premeditation.  (1  Hawh.  c.  30,  s.  2  ;  1  Bast's 
P.  C.  218.  See  "  Accessary.")  But  there  may  be  accessaries  after  the 
fact.      (3  Lnst.  65.)     And  if  A.  be  indicted  for  murder,  and  0.  for 
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karboiiring  and  assisting  A.,  well-kno-wing  that  h.e  had  committed  the      4.  Murder. 

murder,  and  the  offence  of  A.  be  reduced  to  manslaughter,  C.  may  " 

notwithstanding  be  found  guilty  as  accessary  after  the  fact.     {Rex  v. 
Greenacre,  8  Oar.  &  P.  35.) 

The  evidence  is  the  same  as  in  murder,  with  this  exception,  that,  Evidence,  &o. 
in  murder,  the  prosecutor  need   only  prove  the  homicide,  without 
going  into  evidence  of  the  circumstances  under  which  it  was  com- 
mitted;   in  manslaughter,  he  must  give  evidence  of  all  the  facts  of 
the  case,  so  as  to  prove  the  homicide  to  be  manslaughter. 

If,  on  the  trial  of  an  indictment  for  murder,  the  prisoner  appear  to  Trial  o(. 
the  jury  to  be  guilty  of  manslaughter,  they  may  find  him  so  guilty. 
(2  Eale,  302.) 

The  offence  is  not  triable  at  any  quarter  sessions. 

As  to  the  trial,  &c.,  of  manslaugher  abroad,  &o.,  see  post,  p.  1333. 

By  24  &  25  Vict.,  c.  100,  s.  5,  every  person  convicted  of  man-  Punishment, 
slaughter  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  life,  or  for  any  term  not  less  than  3  years,  or  to  be 
imprisoned,  with  or  without  hard  labour,  for  any  term  not  exceeding 
3  years,  or  to  pay  such  fine  as  the  court  shall  award.  See  further, 
tits.  '^  Hard  Labour,"  "Imprisonment." 

As  to  the  punishment  of    accessaries  after  the  fact,  see  the  3rd 
section  of  the  24  &  25  Yict.  o.  94,  tit.  "  Accessaries." 


Herein —  Division  of 

1.  Of  the  Offence  itself,  p.  1327.  ^"''^°°'' 

2.  The  Indictment,  p.  1332. 

3.  The  Evidence,  p.  1332. 

4.  The  Place  of  Trial,  p.  1333. 

5.  The  Punishment,  Sentence,  EosecuUon,  and  Treatment  of  Mur- 

derers, p.  1339. 

6.  The  Escape  of  Murderers,  p,  1339. 

1.  The  OiTEisroE  oe  Muedee. 

Murder  is,  when  a  man  of  sound  memory,  and  of  the  age  of  disore-  Murder,  wliat  is. 
tion,  unlawfully  killeth  any  per-son  tinder  the  Queen's  peace,  with 
malice  aforethought,  either  expressed  by  the  party,  or  implied  by  law, 
so  that  the  party  wounded  or  hurt  die  of  the  wound  or  hurt,  within  a 
year  and  a  day.     (3  Inst.  47.) 

The  Offender  must  be  of  sound  Memory,  cfec] — Murder,  therefore,  can-  offender  must  be 
not  be  committed  by  an  idiot,  lunatic,  or  infant,  unless  indeed  he  "'  sound  memory, 
show  a  consciousness  of  doing  wrong,  and  of  course  a  discretion,  or 
discernment  between  good  and  evil.  (4  Bl.  Com.  195;  1  Hawh.a.  1.) 
— But  if  any  person  procure  an  idiot,  &c. ,  to  murder  another,  the  pro- 
curer is  guilty  of  the  murder.  (1  Hawk.  c.  31,  s.  7.)  Or  if  he  aid  and 
abet  him  knowing  that  he  entertains  mischievous  designs.  (_Beg.  v. 
Tyl&r,  8  O.  &  P.  616.)     See  ante,  "  Ohildren"  and  "  Lunatics." 

Must  he  hy  an  unlawful  Killing,  not  excusable  or  justifiable.'] — Taking  The  killing  must 
away  a  man's  life  by  perjury  is  not,  it  seems,  in  law,  murder  (see  B.  '"^  unlawful,  &o. 
v.  Macdaniel  &  al.,  Foat.  132  ;  and  see  4  Bl.  Com.  196,  n.) :  although, 
inforo  conscientice,  it  is  as  much  so  as  killing  with  a  sword. 

If  a  man,  however,  do  any  other  act,  of  which  the  probable  conse- 
quence may  be,  and  eventually  is,  death,  such  killing  may  be  murder, 
although  no  stroke  were  struck  by  himself :  as  was  the  case  of  the  un- 
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4.  Murder,      natural  son  who  exposed  his  sick  father  to  the  air,  against  his  will,  by 

reason  whereof  he  died  (1  Hawk.  o.  31,  b.  5) ;  and  of  the  harlot,  who 

laid  her  child  in  an  orchard,  where  a  kite  struck  it  and  killed  it.  (1 
Hale,  432.)  So,  if  a  child  be  left  in  an  unfrequented  place,  where  it 
is  not  likely  to  be  found.  (iJ.  v.  Walters,  1  Euss.  on  Crimes.)  So, 
where  an  apprentice  died  from  harsh  treatment,  and  want  of  care 
upon  the  part  of  his  master,  whilst  he  was  labouring  under  disease ; 
this  was  holden  to  be  murder  in  the  master.  {S.  v.  Squire  &  uos.,  1 
Suss. ;  and  see  ante,  p.  1326 ;  and  It.  v.  Marriott,  8  G.  &  P.  425  : 
ante,  p.  1326.)  And  forcing  a  person  to  do  an  act  which  is  likely  to 
produce  death,  and  which  does  produce  it,  is  murder ;  and  threats  or 
well-grounded  fears  inspired  may  constitute  such  force  ;  as,  if  a  per- 
son being  attacked  should,  from  an  apprehension  of  immediate  violence 
—  an  apprehension  which  must  be  well-grounded  and  justified  by  the 
circumstances — ^throw  himself  for  escape  into  a  river,  and  be  drowned, 
the  person  attacking  hiTn  is  guilty  of  murder.  [B.  v.  Pitts,  1  C.&  M, 
284.) 

But  if  a  man,  by  harsh  and  unkind  usage,  put  another  into  such 
a  passion  of  grief  or  fear,  that  the  party  either  die  suddenly,  or 
contract  some  disease  whereof  he  dies,  though  this  may  be  murder  or 
manslaughter  in  the  sight  of  God,  yet,  in  a  human  judicature,  it 
cannot  come  under  the  judgment  of  felony,  because  no  external  act  of 
violence  was  ofiered  whereof  the  law  can  take  notice.  (1  Easts  P.  G. 
225.) 

If  a  man  have  a  beast  that  is  used  to  do  mischief,  and  he,  knowing 
it,  suffer  it  to  go  abroad,  and  it  kill  a.  man,  this,  it  seems,  is  man- 
slaughter in  the  owner ;  but  if  he  had  purposely  turned  it  loose,  though 
barely  to  frighten  people,  and  to  make  what  is  called  sport,  it  is  as 
much  murder  as  if  he  had  incited  a  dog  or  a  bear  to  worry  them.  (1 
Hale,  431 ;  Z  G.  &  P.  320.)  And  see  fui'ther  as  to  keeping,  &c.,  mis- 
chievous animals,  tit.  "  Dogs." 

He  who  kills  another  upon  his  desire  or  command  is,  in  the  judg- 
ment of  the  law,  as  much  a  murderer  as  if  he  had  done  it  merely 
jof  his  own  head.  (1  Hawk.  o.  27,  s.  6 ;  Sawyer's  case,  0.  B.  1815, 
8.  P.  MS.) 

If  2  persons  mutually  agree  to  commit  suicide  together,  and  the 
means  employed  to  produce  death  only  take  effect  on  one,  the  survivor 
will,  in  point  of  law,  be  guilty  of  the  murder  of  the  one  who  died.  {B. 
Y.Alison,  8  C.  <fe  P.  418.) 

It  seems  agreed,  that  where  one  counsels  a  woman  to  kill  her  child 
when  it  shall  be  born,  who  afterwards  doth  kill  it  in  pursuance  of  such 
advice,  he  is  an  accessary  to  the  murder.  (1  Hawk.  c.  31,  17 ;  and 
see  anie,  '^Accessary.") 

We  have  already  noticed  as  to  what  homicide  is  justifiable  or  excu- 
sable, ante,  p.  1313  to  p.  1316. 

The  death  to  constitute  murder  must  take  place  within  a  year  and  a 
day  after  the  stroke  or  other  cause  of  it,  aate,  p.  1327. 

Personkillcd  must      ^''^  person  killed  must  le  a  reasonable  Creature,  in  being,  and  in  the 
be  a  reasoiiaWe      Queen' s  peace.^ — Therefore  to  kiU  a  child  in  its  mother's  womb,  is  no 
Ou'en's'^eMe"'^   murder :  but  if  the  child  be  bom  alive,  and  die  by  reason  of  the  potion 
"or  bruises  it  received  in  the  womb,  it  is  murder  in  the  person  who  ad- 
ministered or  gave  them.     {3  Inst.  50;  1  Hawk.  c.  31,  s.  16.     As  to 
abortion,  &c.  see  ante,  "  Abortion.")  As  to  when  a  child  is  sufficiently 
produced  into  the  world  to  make  the  killing  of  it  murder,  see  1  Buss, 
on  Grimes,  670,  4th  ed.  Beg.  v.  Senior,  B.  &  M.  341,  and  West,  2  C.  & 
K.  784.) 

The  words  "  the  Queen's  peace,"  in  the  definition  of  murder,  mean 
merely  that  it  is  not  murder  to  kill  an  alien  enemy  in  time  of  war. 
{3  Inst.  50;  lHale,i'33.)    But  killing  even  an  alien  enemy  within  the 
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kingdom,  -unless  in  the  actual  exercise  of  war,  would  be  murder.     (1      4.  Murder. 
Hale,  433.) 


It  is  a  good  general  rule,  that  no  person  should  be  found  guilty  of  Body  not  found, 
murder,  unless  the  body  of  the  deceased  is  found ;  but  this  rule  must 
be  taken  rather  as  a  caution  than  as  a  maxim  never  to  be  departed 
from.  (2  Hale,  290 ;  3  OUt.  0.  L.  738.)  A  woman  who  has  not 
concealed  the  birth  of  her  child  cannot  be  called  upon  either  to  account 
for  it,  or  to  say  where  it  is,  unless  there  be  evidence  to  show  that  her 
child  is  actually  dead.     [B.  v.  Hopkins,  8  O.  &  P.  592.) 

As  to  murders  committed  abroad,  see  the  24  &  25  Vict.  c.  100,  s.  9, 
post,  p.  1333. 

The  Killing  must  he  committed  with  Malice  aforethought.l — ^Wherever  Mere  killing  is 
it  appears  that  a  man  killed  another,  it  shall  be  intended,  primS  facie,  pr'^d  facie  evi- 
that  he  did  it  maliciously,  unless  he  can  make  out  the  contrary,  by 
showing  that  he  did  it  on  a  sudden  provocation,  or  the  like.     (1  Hawk. 
c.  31,  s.  32  ;  £.  v.  Greenacre,  8  0.  &  P.  35.) 

By  malice  expressed  is  meant  a  deliberate  intention  of  doing  any  Malice  expressed, 
bodily  harm  to  another,  whereunto  by  law  a  person  is  not  authorised. 
(1  Hale,  451.) 

And  the  evidences  of  such  a  malice  must  arise  from  external  cir- 
cumstances discovering  that  inward  intention ;  as,  lying  in  wait,  ante- 
cedent m.enacings,  former  grudges,  deliberate  compassings,  and  the 
like,  which  are  various,  according  to  variety  of  circumstances.  (1  Hale's 
.Sum.  51.) 

Malice  implied  in  several  cases :  as  when  one  voluntarily  kills  another  Malice  implied, 
without  any  provocation :  for  in  this  case  the  law  presumes  it  to  be 
malicious,  and  that  he  is  a  public  enemy  of  mankind.  (1  Hale,  455, 456. ) 

Poisoning  also  implies  malice,  because  it  is  an  act  of  deliberation. 
(1  Hale,  456.) 

Also,  where  a  prisoner  dies  by  duress  of  the  gaoler,  the  law  implies 
malice,  by  reason  of  the  cruelty.     (3  Inst.  52.) 

And  in  general,  any  formed  design  of  doing  mischief  may  be  called  Malice  prepense. 
malice  ;  and  therefore  not  such  killing  only  as  proceeds  from  preme- 
ditated hatred  or  revenge  against  the  person  killed,  but  also  in  many 
other  cases,  such  as  is  accompanied  with  those  circumstances  that 
show  the  heart  to  be  perversely  wicked,  is  judged  to  be  of  malice 
prepense,  and,  consequently,  murder.    (2  Hawk.  c.  31,  s.  18 ;  2  Sir.  766.) 

For  when  the  law  makes  use  of  the  term  malice  aforethought,  as  de-  Malice  afore- 
scriptive  of  the  crime  of  murder,  it  is  not  to  be  understood  in  that  tii°"gM. 
narrow  restrained  sense  to  which  the  modern  use  of  the  word  malice  is 
apt  to  lead  one,  a  principle  of  malevolence  to  particulars ;  for  the  law  by 
the  term  malice  (malitia)  in  this  instance  meaneth,  that  the  fact  hath 
been  attended  with  such  circumstances  as  are  the  ordinary  symptoms 
of  a  wicked  heart,  regardless  of  social  duty,  and  bent  upon  mischief. 
{Fost.  256,  257.) 

Also,  wherever  a  person  in  cool  blood,  by  way  of  revenge,  beats 
another  in  such  a  manner  that  he  afterwards  dies  thereof,  he  is  guilty 
of  murder,  however  unwilling  he  might  have  been  to  have  gone  so  far. 
(1  Hawk.  c.  31,  s.  38.) 

Where  a  master  or   person   in   authority,  in  foro   domestlco,  ex-  improper  correc- 
ceeds  the  bounds   of   moderation  in  administering   correction,  and  ti""- 
death  ensues,  it  wiU  be  manslaughter  or  murder  according  to  the 
circumstances. 

A  blacksmith  struck  his  servant  with  a  bar  of  iron  by  way  of  cor- 
rection for  improper  behaviour,  by  which  he  was  kUled :  held, 
murder.  A  woman  kicked  and  stamped  on  "the  beUy  of  her  child : 
ruled  the  same.  (Grey's  case,  Kel.  64,  65  ;  1  East's  P.  O.  261.) 
Where  a  master  corrected  his  servant  with  an  iron  bar,  and  a  school- 
master stamped  on  his  scholar's  belly,  so  that  each  of  the  sufferers 
died  ;  these  were  justly  holden  to  be  murders ;  because  the  correc- 
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tion  being  excessive,  and  such  as  could  not  proceed  but  from  a  bad 
heart,  it  was  equivalent  to  a  deliberate  act  of  killing.  {Id.;  Fost. 
262.) 

If  a  man  resolve  to  kill  the  next  person  he  meets,  and  do  kill  him,  it 
is  murder,  although  he  knew  him  not,  for  its  universal  malice.  4 
Bl.  Com.  400.) 

In  all  cases  where  a  man  wilfully  administers  poison  to  another,  (1 
Hale,  455),  or  lays  poison  for  him,  and  either  he  or  another  takes  it, 
and  is  killed  by  it  {Id.  466),  the  law  implies  malice,  although  no  par- 
ticular enmity  can  be  proved.     (4  Com.  34.) 

If  a  woman  be  with  chUd,  and  any  give  her  a  potion  to  destroy  the 
child  within  her,  and  it  kiUs  her,  this  is  murder.  (1  Hale,  430.  See 
"Ahortion.") 

As  to  killing  by  improper  medical  treatment,  see  ante,  p.  1325. 

It  is  a  general  principle  that,  if  in  the  execution  of  or  attempt  to 
execute  a  felony  a  man  kill  another,  he  wiU  be  guilty  of  murder. 
Thus  if  0.  having  malice  against  A.  strikes  at  and  misses  him,  but 
kills  B.,  this  is  murder  ia  0. :  or  if  A.  feloniously  shoot  at  the  poultry 
of  another  and  kiU  a  man,  this  will  be  murder.     {Fost.  258.) 

It  has  been  seen  {ante,  p.  1319),  in  what  cases  the  killing  of  a  man 
will  be  reduced  to  manslaughter  by  provocation.  The  provocation, 
however,  must  be  adequate — ^must  neither  be  sought  nor  taken  advan- 
tage of  to  gratify  a  preconceived  enmity  —  and  must  immediately 
precede  the  fatal  blow  (1  Buss,  on  Grimes) ;  if  the  blood  have  time 
to  cool  between  the  provocation  and  the  killing,  it  will  be  murder. 
{B.  V.  Say  ward,  6  0.  &  P.  161 ;  B.  v.  Lynch,  5  G.  &  P.  324.) 

Therefore,  if  2  persons  deliberately  fight  a  duel,  and  one  of  them  be 
killed,  the  other  and  his  second  are  guilty  of  murder  (1  Hale,  442, 
452 ;  1  Haivh.  c.  31,  s.  31 ;  see  B.  v.  Onehy,  2  Str.  766),  no  matter 
how  grievous  the  provocation,  or  by  which  party  it  was  given.  (3 
East,  581.)  The  second  of  the  deceased,  also,  is  deemed-  guilty  of 
murder,  as  being  present,  aiding  and  abetting;  and  although  Lord 
Hale  seems  to  think  the  rule  of  law,  as  to  principals  in  the  second 
degree,  too  far  strained  in  that  case  (1  Hale,  442,  452),  yet  in  {Beg.  v. 
Toung,  8  G.  &  P.  644)  it  was  laid  down  that  not  only  are  the  seconds 
guilty,  but  that  others  who  are  present,  if  they  sustain  the  principals 
either  by  advice  or  assistance,  or  go  to  the  ground  for  the  purpose  of 
encouraging  and  forwarding  the  unlawful  conflict,  although  they  do 
not  say  or  do  anything,  yet  if  they  are  assisting  and  encouraging  by 
their  presence  at  the  mom.ent  when  the  fatal  shot  is  fired,  they  are  in 
law  guilty  of  murder. 

If  a  man  kill  an  of&cer  of  justice,  either  civil  or  criminal,  such  as  a 
bailiff,  constable,  watchman,  &c.,  in  the  legal  execution  of  his  duty,  or 
any  person  acting  in  aid  of  him  (whether  specially  called  thereunto  or 
not,  1  Hale,  462),  or  any  private  person  endeavouring  to  suppress  an 
affray  or  apprehend  a  felon,  knowing  his  authority  or  the  intention 
with  which  he  interposes ;  the  law  wilt  imply  malice,  and  the  offender 
will  be  guilty  of  murder.     (1  Hale,  456,  457,  460;  Fost.  270,  308.) 

But  to  entitle  an  officer  to  the  protection  of  the  law,  his  authority 
must  be  legal :  if  the  warrant  were  illegal  and  void  upon  the  face  of  it 
(see  1  Hale,  459.;  1  East,  P.  G.  310) ;  or  issued  with  a  blank  in  it,  and 
the  blank  afterwards  filled  up  {B.  v.  Stockley,  1  East,  P.  G.  310;  B.  v. 
Hood,  1  Mood.  C.  G.  281),  or  issued  with  an  insufficient  description  of 
the  defendant,  as  for  instance,  if  it  were  to  take  the  son  of  J.  S.  L. 
{Id.),  or  if  it  be  attempted  to  be  executed  against  0.  instead  of  B.,  the 
killing  would  be  manslaughter  only.  Where  a  justice's  warrant  of 
commitment  was  directed  "  to  the  constable  of  Gainsborough,"  a 
parish  in  the  county  of  Lincoln,  the  court  held  that  such  warrant 
must  be  read  as  directed  to  the  parish  constable  of  Gainsborough, 
there  being  such  an  officer  who  must  execute  it,  and  its  execution  by 
a  county  policeman  was  illegal.     Therefore,  a  conviction  for  wounding 
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a  county  policeman  in  the  execution  of  such  a  warrant  with,  intent  to     4.  Murder. 

resist  the  prisoner's  lawful  apprehension  thereunder,  was  quashed.  — '- 

{S.  y.  Saunders,  36  L.  J.  M.  C87;  1  L.  B.  C.  G.  iJ.  75;  1  Hale,  151.) 
If  an  innocent  person  be  indicted  for  a  felony,  and  an  attempt  be  made 
to  arrest  him  for  it,  without  warrant,  and  he  resist  and  Mil  the  party 
attempting  to  arrest  him ;  if  the  party  attempting  the  arrest  were  a 
constable,  the  killing  is  murder  (1  Ilawh.  c.  28,  s.  12 ;  2  Rale,  84,  87, 
91) ;  if  a  private  person,  manslaughter  (see  2  Hale,  83,  92) ;  because 
the  constable  has  authority  by  law  to  arrest  in  such  a  case,  but  a  pri- 
vate person  has  not.    And  the  same  in  all  cases  where  a  person  is 
arrested  or  attempted  to  be  arrested  upon  a  reasonable  suspicion  of 
felony.     (See  Samuel  v.  Payne,  Doug.  359.)     An  officer  is  justified 
in  arresting  on  a  charge  of  felony,  though  the  charge  does  not  in 
terms  specify  all  the  particulars  necessary  to  constitute  the  felony. 
{B.  V.  Ford,  B.  &  B.  329.)     But  where  a  constable   attempted  to 
arrest  a  man  while  in  a  privy,  without  any  charge  having  been  made 
against  him,  but  upon  a  simple  direction  to  take  him,  whereupon 
the  man  immediately  stabbed  the   constable  ;    it  was  holden  by   a 
majority  of  the  judges,  that,  as  the  actual  arrest  would  have  been 
illegal,  the  attempt  to  arrest  when  the   defendant  was  in   such   a 
situation  that  he   could  not   get  away,  and  when  the  waiting  to 
give  notice  might  have  enabled  the  constable  to  make  the  arrest, 
was  such  a  provocation  as  rediiced  the    oflFenoe  to  manslaughter 
only.     {B.  V.  Thompson,  B.  &  M.  80.)    A  police  officer  found  N.  with 
potatoes  under  his  shirt,  which  had  been  recently  dug  from  the  ground, 
and  apprehended  him.     The  policeman  called  O.  to  assist  him;  0.  did 
so ;  and  a  rescue  being   attempted,  0.  was  struck  by  A.,  who  went 
away,  and  0.  was  afterwards  killed  by  other  persons,  who  attempted 
the  rescue  : — Held  by  the  judges  that  the  police  officer  had  no  right  to 
apprehend  N.,  and  that  the  killing  of  O.,  therefore,  did  not  amount  to 
murder,  and  that,  on  an  indictment  for  murder,  A.  could  not  be  con- 
victed of  an  assault.     [Beg.  v.  Phelps,  1  Car.  &  M.  180.)    If  a  con- 
stable take  a  man  without  warrant,  upon  a  charge  which  gives  him 
no  authority  to  do  so,  and  the  prisoner  run  away,  and  is  pursued  by 
J.  S.,  vho  was  with  the  constable  all  the  time,  and  charged  by  him 
to  assist,  and  the  man  kill  J.  8.,  it  is  manslaughter  only,  because  the 
arrest  was  illegal,  and  J.  S.  ought  to  have  known  it ;  and,  therefore, 
the  attempt  to  retake  the  prisoner  was  illegal  also.      {B.  v.  Curvan, 

B.  &  M.  132.)  But  if  a  constable  having  a  charge  of  felony  against  a 
defendant,  take  him  without  a  warrant,  and  the  defendant,  knowing  the 
constable,  kill  him,  it  will  be  murder,  even  though  the  constable  do  not 
tell  him  of  the  charge,  and  the  defendant  in  fact  has  done  nothing  for 
which  he  is  liable  to  be  arrested.     {B.  v.  Woolmer,  B.  &  M.  G.  C.  334.) 

' '  There  is  this  distinction  between  a  private  individual  and  a  con-  Private  person  ar- 
stable ;  in  order  to  justify  the  former  in  causing  the  imprisonment  of  resting. 
a  person,  he  must  not  only  make  out  a  reasonable  ground  of  suspicion, 
but  he  must  prove  that  a  felony  has  actually  been  committed;  whereas 
a  constable,  having  reasonable  ground  to  suspect  that  a  felony  has 
been  committed,  is  authorised  to  detain  the  party  suspected  until  in- 
quiry can  be  made  by  the  proper  authorities."     (Per  Lord  Tenterden, 

C.  J.,  Beelmith  v.  PMlby,  6  B.  &  G.  638 ;  and  see  ante,  "  Constable.") 
But  a  private  person  may  arrest  another  whom  he  sees  attempting 

to  commit  a  felony,  and  if  he  be  killed  in  the  attempt,  it  will  be 
murder.     (2  Hawk.  c.  12,  s.  19.) 

If  a  seaman  be  impressed,  and  the  pressgang  be  resisted,  and  any  of  Pressganfr. 
them  be  killed ;  if  the  pressgang  at  the  time  were  under  the  direction 
of  a  commissioned  officer,  and  such  officer  were  then  acting  with  them, 
the  killing  would  be  murder,  otherwise  but  manslaughter.      {B.  v. 
Broadfoot,  Fost.  154.) 

A  special  constable  duly  appointed  under  the  stat.  1  &  2  Will.  4,  Special  constable. 
c.  41,  retains  all  the  authority  of  a  constable  at  common  law,  until  his 
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4.  Murder,      services  are  suspended  or  determined  under  the  9tli  section  of  tliat 

statute.     [Beg.  v.  Porter,  9  0.&P.  778.) 

Gamekeepers.  As  to  how  far  gamekeepers  and  others  may  apprehend  poachers,  see 

ante,  "  Game,"  p.  777. 

Notice  on  process.  When  any  officer  is  in  the  legal  execution  of  his  duty,  or  a  private 
person  endeavouring  to  suppress  an  aflfray,  or  apprehend  a  felon  and  is 
resisted  and  killed;  if  it  appear  that  the  slayer  knew  the  officer's 
business  or  the  intent  of  the  private  person,  either  expressly  from  the 
deceased,  or  impliedly  from  circumstances  (B.  v.  Hovmrth,  1  Mood.  0. 
O.  207),  the  killing  is  murder ;  if  it  appear  that  he  was  ignorant  in  this 
respect,  it  is  manslaughter  only.  (5  Hawh.  c.  31,  ss.49,  50;  Fost.  310.)^ 
Ha  constable  command  the  peace  (1  Hale,  461),  or  show  his  staff  of 
office  {Fost.  311),  this,  it  seems,  is  a  sufficient  intimation  of  his  autho- 
rity. And  in  such  a  case  it  is  not  necessary  to  prove  the  deceased's 
appointment:  proof  that  he  was  accustomed  to  act  as  constable  is  suffi- 
cient. (1  East,  P.  C.  315.)  Butprivate  persons,  when  they  interfere, 
must  expressly  intimate  their  intention,  otherwise  killing  them  will 
be  manslaughter  only.     {Fost.  310,  311.) 

In  all  cases  where  the  outer  door  of  a  dwelling-house  maybe  broken 
open  in  order  to  execute  process,  there  must  be  a  demand  of  admit- 
tance, or  something  equivalent  thereto,  and  a  refusal  {Fost.  320,  136 ; 
see  Hancock  v.  Brown,  2  B.  &  Aid.  592),  otherwise,  if  the  officer  be 
killed,  it  will  be  manslaughter  only.  {Arch.  Or.  Law,  by  Welsby,  15th 
ed.  555.) 

In  the  cases  above  stated  to  be  manslaughter  oifly,  if  there  be  evi- 
dence of  express  malice  in  the  party  killing,  the  homicide  will  be 
mm-der.     {B.  v.  Stockley,  1  East.'P.  0.  310;  ^.  v.  Curtis,  Fost.  135.) 

2.  Imjictmbnt  poe  Mtikdee  (a). 
Indictment  for  Venue.] — As  to  the  venue  in  general,  see  post,  title  "  Indictment;"  as 

murder.  ^  ^-^^  venue,  where  the  murder  takes  place  abroad,  &c.  post,  p.  1333. 

Namo  of  deceased.      Deceased's  Name.] — As  to  this,  see  post,  title  "  Indictment," {Names  in). 
Mode  in  which  the      Statement  oj  the  Offence.] — A  mere  statement  that  the  defendant  did 
ra'tif X '^  ""^       ■'^^°'^^°^®^y'  ^'IMly,  and  of  his  malice  aforethought  kill  and  murder 
the  deceased  is  suf&oient,  24  &  25  Vict.  c.  100,  s.  6. 

3.  The  Evidence  in  Mueder. 
Evidence.  The  requisite  evidence  both  for  and  against  the  prosecution  may  be 

collected  from  the  preceding  observations,  as  to  what  will  constitute 
murder  or  not,  ante,  p.  1327 ;  and  also  what  averments  in  the  indict- 
ment must  be  strictly  proved. 

It  has  been  already  observed,  ante,  p.  1329,  that  the  prosecutor  is 
not  hound  to  prove  that  the  homicide  was  committed  from  malice  pre- 
pense, if  he  prove  homicide  merely,  the  law  presumes  malice,  and  calls 
on  the  defendant  to  rebut  it,  by  proving,  either  from  the  cross-exami- 
nation of  the  prosecutor's  witnesses,  or  from  witnesses  on  his  behalf, 
that  the  homicide  was  justifiable,  or  excusable,  or  that  at  most  it 
amounted  to  manslaughter  only,  and  not  to  murder.  {Bex  v.  Oreenacre, 
8  C.  &  P.  i.)  If,  however,  there  be  direct  evidence  of  malice  prepense, 
the  prosecutor  had  better  prove  it. 

A.  was  indicted  for  the  murder  of  H. — It  was  opened  that  A. ,  having 
malice  against  P.,  hired  H.  to  murder  him,  and  that  H.  did  so ;  but 
that  H.  being  detected,  A.  had  murdered  H.  to  prevent  a  discovery  of 

(a)  By  the  14  &  16  Vict.  c.  100,  defendant  with  the  murder  or  the 

s.  4,  re-enacted  hy  24  &  25  Vict.  c.  killing  of  the  deceased ;  the  authori- 

100,  s.  6,  the  old  law  upon  the  sub-  ties  upon  the  statement  of  tlie  of- 

ject  of  indictments  for  murder  was  fence,  the  description  of  the  wound, 

rendered  obsolete,  and  since  then  in-  &o.,   are   therefore   omitted  in  this 

diotments    for    murder    and    man-  edition, 
slaughter  have   simply  charged  the 
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his  (A.'s)  guilt  respecting  the  murder  of  P.   Evidence  was  given  of     4.  Murder. 

expressions  of  malice  used  by_  A.  towards  P.,  and  it  was  held,  that  the '- — 

prosecutor  might  also  give  evidence  to  show  that  H.  was,  in  fact,  the 
person  by  whom  P.  had  been  murdered.    {B.  v.  Cleiues,  4  C.  &  P.  221.) 
As  to  the  evidence  by  the  dying  declarations  of  the  deceased,  see  tit. 
"  Evidence." 

4.  Place  of  Tkial  fob  Mtjudee. 

By  24  &  25  Vict.  c.  100,  s.  9,  where  any  murder  or  manslaughter  British  subjects 
shall  be  committed  on  land  out  of  the  United  Kingdom,  whether  within  S''''T?°t'i^^'" 
the  Queen's  dominions  or  without,  and  whether  the  person  killed  were  dom,  for  murto-" 
a  subject  of  her  Majesty  or  not,  every  offence  committed  by  any  sub-  <"•  manslaughter 
ject  of  her  Majesty,  in  respect  of  any  such  case,  whether  the  same  abroad*'*'^ 
shall   amount    to  the   offence   of   murder  or    of   manslaughter,    or 
of    being    accessory    to    murder    or    manslaughter,    may  be    dealt 
with,  in(iuired  of,  tried,  determined,   and   punished  in  any  county 
or  place  in  England  or  Ireland  in  which  such  person  shall  be  appre- 
hended or  be  in  custody,  in  the  same  manner  in  all  respects  as  if  such 
offence  had  been  actually  committed  in  that  county  or  place ;  provided 
that  nothing  herein  contained  shall  prevent  any  person  from  being 
tried  in  any  place  out  of  England  or  Ireland  for  any  murder  or  man- 
slaughter committed  out  of  England  or  Ireland,  in  the  same  manner 
as  such  person  might  have  been  tried  before  the  passing  of  this  act. 
This  section  is  framed  upon  9  Geo.  4,  c.  31,  s.  7,  upon  which  section  it 
was  decided  that  it  did  not  extend  to  offences  committed  by  foreigners 
upon  English  subjects  and  upon  English  vessels.     {Beg.  v.  Lewis,  D. 
&  B.  182.) 

A  bill  of  indictm.ent  for  such  offence,  it  seems,  ought  not  to  state  it 
to  have  been  committed  "  at  Boulogne,  in  the  kingdom  of  France,  to 
wit,  at  the  parish  of  St.  Mary  Le  Bow,"  &c. ;  and  it  being  so  stated, 
the  court  directed  the  London  venue  to  be  struck  out  before  the  bill 
was  found  by  the  grand  jury.  {B.  v.  Helsham,  4  0.  &  P.  394,  coram 
Bayley,  J.) 

See  the  case  of  B.  v.  Sawyer,  as  to  the  trial  for  murder  abroad,  [B.  & 
B.  294) ;  and  the  judgment  more  fiiUy  reported  in  Carr.  0.  L.  103-4. 

By  24  &  23  Vict.  c.  100,  s.  10,  where  any  person,  being  feloniously  24<!E25Viot.  c.  100. 
stricken,  poisoned,  or  otherwise  hurt  upon  the  sea,  or  at  any  place  out  of  Trial  for  murder 
England  or  Ireland,  shall  die  of  such  stroke,  poisoning,  or  hurt  in  aM manslaughter, 
England  or  Ireland ;  or  being  feloniously  stricken,  poisoned,  or  other-  cause  of  death^ 
wise  hurt  at  any  place  in  England  or  Ireland,  shall  die  of  such  stroke,  happens  in  Bng- 
poisoniag,  or  hurt,  upon  the  sea,  or  at  any  place  out  of  England  ^*'^'*'  ™  "■*  ^^^' 
or  Ireland;    every  offence  committed  in  respect  of  any  such  case, 
whether  the  same  shall  amount  to  the  offence  of  murder  or  of  man- 
slaughter, or  of  being  accessory  to  murder,  or  manslaughter,  may  be 
dealt  with,  inquired  of,  tried,  determined,  and  punished  in  the  county 
or  place  in  England  in  which  such'  death,  stroke,  poisoning,  or  hurt 
shall  happen,  in  the  same  manner,  in  all  respects,  as  if  such  offence 
had  been  whoUy  committed  in  that  county  or  place. 

As  to  the  trials  for  murder  and  other  felonies  committed  on  the  Boundaries  of 
boundaries  of  counties,  or  partly  in  one  county  and  partly  in  another,  counties,  ka. 
&c.,  see  tit.  "Indictment"  {Venue). 

By  stat.  22  Geo.  2,  c.  33,  art.  28,  all  murders  committed  by  any  in  the  fleet. 
person  in  the  fleet  shall  be  punished  with  death,  by  the  sentence  of  a 
court  martial. 

By  the  25  &  26  Vict,  c,  65,  an  act  for  the  more  speedy  trial  of  certain  25  &  26  Vict,  c  65. 
homicides  committed  by  persons  subject  to  the  Mutiny  Act,  it  is  enacted : 

Sect.  1.  Whenever  any  person  shall  have  been  committed  for  any  The  Queen's  Bench 
murder  or  manslaughter  committed  or  supposed  to  have  been  com-  orfCT'oeftota^pri- 
mitted  at  any  place  in  England  or  Wales,  and  out  of  the  jurisdiction  of  soners  to  be  in- 
the  Central  Criminal  Court,  or  at  any  place  in  Ireland  other  than  the  dieted  md  tried 
county  of  the  city  of  Dublin  or  the  county  of  Dublin,  and  it  shall  Sonrof  thS'^act" 


1334  l^omictKe* 

4.  Murder.      appear  to  her  Majesty's  Court  of  Queen's  Bench,  in  that  part  of  the 
,  — fi7  United  Kingdoin  wherein  the  said  oflfence  vas  committed  or  supposed 

"'  to  have  been  committed,  in  term  time,  or  to  any  judge  thereof,  or  of 
any  of  her  Majesty's  superior  courts  of  common  law  in  the  same  part 
of  the  United  Kingdom,  in  vacation,  that  the  said  person  (hereinafter 
called  the  prisoner)  was  at  the  time  of  the  commission  or  supposed 
commission  of  the  said  murder  or  manslaughter  subject  to  the  present 
or  any  future  Mutiny  Act,  and  that  the  person  (hereinafter  called  the 
deceased)  for  the  murder  or  manslaughter  of  whom  the  prisoner  shall 
have  been  committed  was  at  the  time  last  aforesaid  subject  to  the  said 
act  or  acts,  it  shall  be  lawful  for  such  Court  of  Queen's  Bench  in  term 
time,  or  for  such  judge  in  vacation,  without  the  prisoner  being  brought 
or  appearing  in  person  before  the  said  court  or  judge,  upon  the  appli- 
cation of  her  Majesty's  principal  secretary  of  state  for  the  war  depart- 
ment, and  upon  his  certificate  in  writing,  in  the  form  numbered  1,  in 
the  schedule  to  this  act  annexed,  or  to  the  like  effect,  duly  signed, 
that  it  would  contribute  to  the  maintenance  of  good  order  and  military 
discipline  if  the  said  prisoner  were  to  be  indictfed  and  tried  under  the 
provisions  of  this  act,  to  order  that  the  said  prisoner  shall  be  indicted 
and  tried  under  the  provisions  of  this  act,  and  such  order  may  be  in 
one  of  the  forms  numbered  2  in  the  schedule  to  this  act  annexed,  or  to 
the  like  effect. 
And  upon  suoli  Sect.  2.  Whenever  any  such  order  shall  have  been  made,  the  gaoler 

order  the  prisoner  or  keeper  of  any  gaol  or  house  of  correction  in  which  the  said  prisoner 
to  tbegaoTof^^  shall  be  confined  shall  forthwith  upon  the  delivery  to  him  of  an  office 
Newgate inLondon  oopy  of  such  order,  without  writ  of  habeas  corpus  or  other  writ  for 
B^  'd^w^li'in  "oub  ^  purpose,  cause  such  prisoner,  with  his  commitment  and  detainer, 
lin,  and  the  depo-  to  be  safely  removed  to  her  Majesty's  gaol  of  Newgate  in  the  city  of 
sitioDs,  &c.,  re-  London  if  the  said  prisoner  shall  be  confined  in  England  or  Wales,  and 
at  whieh  thlprl-  ^o  her  Majesty'sgaol  called  the  Eichmond  Bridewell  in  the  county  of 
Boner  is  to  bo  the  city^of  Dublm  if  the  said  prisoner  shall  be  confined  in  Ireland,  and 
indicted.  thereupon  the  keeper  of  such  gaol  shall  receive  such  prisoner  into  his 

custody  in  such  gaol,  there  to  remain  until  he  shall  be  delivered  by 
due  course  of  law;  and  the  justice  or  coroner  by  whom  the  prisoner 
was  committed,  or  any  other  person  having  the  custody  or  possession 
thereof,  shall  forthwith  upon  the  delivery  to  him  of  an  office  copy  of 
such  order  transmit  any  recognizances,  depositions,  examinations,  or 
informations  relating  to  the  murder  or  manslaughter  mentioned  in 
such  order  which  shall  be  in  his  custody  or  possession  to  the  proper 
officer  of  the  court  at  and  before  which  the  prisoner  shall  be  rendered 
liable  to  be  indicted  under  the  provisions  of  this  act,  to  be  by  him  kept 
among  the  records  of  the  court. 
A  prisoner  ro-  Sect.  3.  Whenever  any  prisoner  shall  have  been  removed  to  the  said 

^dl'^^d'^'d't  ■  d  ^^°^  °^  Newgate  in  the  city  of  London  under  the  provisions  of  this  act, 
in Londonor  "''  the  murder  or  manslaughter  of  the  deceased  by  the  prisoner  may  be 
Dublin.  inquired  of,  heard,  and  determined,  and  the  prisoner  may  be  indicted, 

arraigned,  tried,  and  convicted  for  the  murder  or  manslaughter  of  the 
deceased,  in  the  same  manner  in  all  respects  as  if  such  murder  or 
manslaughter  had  been  committed  within  the  jurisdiction  of  the 
Central  Criminal  Court ;  and  whenever  any  prisoner  shall  have  been 
removed  to  the  Eichmond  Bridewell  in  the  county  of  the  city  of  Dublin 
under  the  provisions  of  this  act,  the  murder  or  manslaughter  of  the 
deceased  by  the  prisoner  ma,y  be  inquired  of,  heard,  and  determined, 
and  the  prisoner  may  be  indicted,  arraigned,  tried,  and  convicted  for 
the  murder  or  manslaughter  of  the  deceased,  in  the  same  manner  in 
all  respects  as  if  such  murder  or  manslaughter  had  been  committed  in 
the  county  of  the  city  of  Dublin. 
A  certificate  of  his     Sect,  4.  Whenever  any  prisoner  so  removed  to  one  of  the  said  gaols 
removal  under  this  gij^^E  be  indicted  Under  the  provisions  of  this  act,  an  office  copy  of  the 
raus^of  his  com-    before-mentioned  order  of  the  Court  of  Queen's  Bench,  or  of  a  judge, 
mittai  shall  be       shall  be  delivered  to  the  proper  officer  of  the  court  at  and  before 
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wliicli_  the  prisoner  shall  be  rendered  liable  to  be  indicted  under  the      4.  Micrcler. 
provisions  of  tMs  act,  and  such  officer  shall  thereupon,  by  indorse- 


ment on  the  back  of  the  bUl  of  indictment,  before  its  presentment  by  ""'  *  ^^  ^''^'-  °-  '"''■ 
the  grand  jury,  or  by  direction  of  the  justices,  judges,  or  "commissioners  fu^ctment'  ^^^ ' 
of  the  court  before  whom  such  indictment  shall  be  tried,  or  any  two  or 
more  of  them,  at  any  other  time,  certify  that  the  prisoner  was  com- 
mitted for  the  murder  or  manslaughter  of  the  deceased,  and  was 
removed  to  the  gaol  of  Newgate,  or  the  Eichmond  Bridewell,  as  the 
case  may  be,  under  the  provisions  of  this  act ;  and  such  indorsement, 
which  may  be  in  the  form  numbered  3  in  the  schedule  to  this  act 
annexed,  or  to  the  like  effect,  and  which  may  be  amended  by  the 
said  last-mentioned  justices,  judges,  or  commissioners,  or  any  two 
or  more  of  them,  at  any  time,  and  in  such  manner,  and  as  often  as  to 
them  shall  seem  fit,  shall  be  conclusive  proof  that  the  said  prisoner 
was  committed  for  the  murder  or  manslaughter  of  the  deceased,  and 
was  removed  to  the  said  gaol  of  Newgate  or  the  said  Eichmond 
Bridewell  under  the  provisions  of  this  act ;  and  such  indorsement  shall 
not  constitute  or  be  deemed  or  taken  to  be  a  portion  of  the  indictment. 

Sect.  5.  Whenever   any  indictment  found   under  the    provisions  When  indictmout 
of  this  act  shall  be  amended  in  any  manner,  the  before-mentioned  JlidOTsement^^t 
indorsement  thereon  shall,  if  it  be  necessary,  be  amended  in  the  like  be  also  amended, 
manner. 

Sect.  6.  A  prisoner  committed  for  murder  may  be  indicted  under  indictment  need 
the  provisions  of  this  act  for  manslaughter,  and  a  prisoner  committed  "°^^^j2^  *  j° 
for   manslaughter   may  be  indicted  under  the   same   provisions  for 
murder. 

Sect.  7.  It  shall  not  be  lawful  for  any  person,  either  by  himself  ^°  objection  to  bo 
or  his  counsel,  to  take  any  objection,  either  in  the  court  at,  before,  aad™opraofto  bo 
or  by  which  the  prisoner  shall  be  indicted,  arraigned,  tried,  convicted,  required  of  the 
or  sentenced  under  the  provisions  of  this  act,  or  in  any  court  of  error,  perJon'totbo''"^ 
to  any  order  of  the  said  Court  of  .Queen's  Bench  or  of  any  judge,  Mutiny  Act. 
or  to  any  other  proceeding  under  or  by  virtue  of  which  the  prisoner 
shall  have  been  removed  to  the  gaol  of  Newgate  or  the  Eichmond 
Bridewell;    and  the  form  of  the  indictment  under  the  provisions  of 
this   act  shall  be  the   same   as  that  of  iadiotments  for  murder  or 
manslaughter  committed  within  the  jurisdiction  of  the  court  at  and 
before  which  such  prisoner  shall  be  indicted  under  the  provisions  of 
this  act ;  and  it  shall  not  be  necessary  to  prove  on  the  trial  of  the 
prisoner  that  either  the  prisoner  or  the  deceased  was  or  were  at  the 
time  of  the  commission  or  supposed  commission  of  the  said  murder  or 
manslaughter  subject  to  the  provisions  of  any  Mutiny  Act ;  and  the 
prisoner  shall  not  be  acquitted  by  reason  only  of  its  appearing  that 
the  prisoner  or  the  deceased  was  not  or  were  not  at  the  time  last  afore- 
said subject  to  the  provisions  of  any  Mutiny  Act. 

Sect.  8.  "When  any  person  shall  have  been  convicted  of  any  offence  Any  person  con- 
upon  the  trial  of  any  indictment  found  under  the  provisions  of  this  act,  ^ntenced'tob 
it  shall  be  lawful  for  the  justices,  judges,  or  commissioners  of  the  court  punished  either  in 
before  which  any  such  conviction  shall  have  taken  place,  or  for  any  tbe  county  where 
two  or  more  of  them,  or,  in  case  sentence  shall  not  then  be  passed,  for  committed  or^ 
the  justices,  judges,  or  commissioners  of  the  said  court,  or  for  any  two  within  the  juris- 
or  more  of  them,  at  any  subsequent  sessions  of  the  said  court,  to  order  ^ujif^y ^^^i^  i^^, 
and  adjudge  such  convict  to  be  punished  according  to  law  at  any  place  shall  be  tried. 
either  within  the  jurisdiction  of  the  said  court,  or  within  the  county  or 
place  where  such  offence  shall  have  been  committed  or  supposed  to 
have  been  committed;  and  in  cases  where  such  justices,  judges,  or 
commissioners,  or  any  two  or  more  of  them,  shall  order  such  convict 
to  be  punished  in  such  county  or  place,  it  shall  be  lawful  for  such 
justices,  judges,  or  commissioners,  or  any  two  or  more  of  them,  after 
passing  sentence  upon  such  convict,  to  make  an  order  commanding  the 
keeper  of  the  gaol  of  Newgate  or  of  the  Eichmond  Bridewell  to  cause 
such  convict  to  be  delivered  into  the  custody  of  the  gaoler  or  keeper 
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i.  Murder,      of  the  gaol  or  house  of  correotion  in  such  county  or  place,  together 
■with  such  order,  and  commanding  such  gaoler  or  keeper  to  receive 


25  &  26  Vict.  0. 65.  guoh  conviot  into  his  custody  in  such  gaol  or  house  of  correction,  and 
him  there  safely  to  keep  until  such  sentence  shall  have  been  executed 
upon  such  convict  according  to  law,  or  until  he  shall  be  otherwise 
delivered  by  due  course  of  law,  and  also  to  make  an  order  commanding 
the  sheriff  of  such  county  or  place  to  execute  such  sentence  upon  such 
convict  within  such  county  or  place  according  to  law  in  the  same 
manner  as  if  he  had  been  tried  and  received  such  sentence  in  such 
county  or  place ;  and  every  such  sheriff,  gaoler,  and  keeper  respec- 
tively is  hereby  commanded  to  perform  and  execute  according  to  law 
each  and  everything  which  he  shall  be  commanded  to  perform  and 
execute  by  any  such  order ;  and  the  several  forms  in  the  schedule  to 
the  19  Vict.  c.  16,  an  act  to  empower  the  Court  of  Queen's  Bench  to 
order  certain  offenders  to  be  tried  at  the  Central  Criminal  Court,  con- 
tained, or  forms  to  the  like  effect,  shall  be  deemed  good,  valid,  and 
sufilcient  in  law,  and  in  the  case  of  any  order  directed  to  any  sheriff, 
and  commanding  him  to  execute  any  sentence,  it  shall  be  sufficient  to 
deliver  such  order  either  to  such  sheriff  or  to  his  under  sheriff. 
On  notice  given  by  Sect.  9.  Every  recognizance  which  shall  have  been  entered  into  for 
ooEiTizances'to  ^^®  prosBoution  of  the  prisoner,  and  every  recognizance  of  any  witness 
bind  parties  to  to  give  evidence  against  him  for  his  said  offence,  shall,  in  case  any 
pve  evidence  at  guoh.  order  shaU  be  made  as  is  mentioned  in  the  first  section  of  this  act, 
riai!"'^"'^  *"  he  obligatory  on  each  of  the  parties  bound  by  such  recognizance  to 
prosecute  and  give  evidence,  and  to  do  all  other  things  mentioned 
with  reference  to  the  said  inquiry  and  trial  at  the  court  at  or  before 
which  the  prisoner  shall  be.  indicted  or  tried  under  the  provisions  of 
this  act,  in  like  manner  as  if  such  recognizance  had  been  originally 
entered  into  for  prosecuting  such  offence,  or  giving  evidence,  or  doing 
other  things  before  the  said  last-mentioned  court ;  provided  that  notice 
in  writing  shall  have  been  given  either  personally,  or  by  leaving  the 
same  at  the  place  of  residence  as  of  which  the  parties  bound  by  such 
recognizance  are  therein  described,  to  appear  before  the  said  last-men- 
tioned court  upon  the  inquiry  into  and  trial  of  the  said  offence;  and  the 
prosecutor  is  hereby  required,  on  notice  given  to  him  that  such  order 
as  is  mentioned  in  the  first  section  of  this  act  has  been  made,  to  give 
such  notice  or  notices  in  writing  as  are  in  this  section  mentioned. 
Power  to  compel  Sect.  10.  Whenever  any  indictment  shall  have  been  found  at  any 
witnesses  to  attend  ^^^^^  ^^^^^  ^-^^  provisions  of  this  act,  it  shaU  be  lawful  for  the  said 
court  to  issue  process  to  compel  the  attendance  of  witnesses,  as  well  on 
the  part  of  the  prosecution  as  on  the  part  of  the  defence,  on  the  trial  of 
such  indictment,  in  like  manner  as  in  cases  of  indictments  found  at 
the  said  court  for  offences  committed  within  the  jurisdiction  of  the 
said  court ;  and  every  such  process  shall  and  may  be  lawfully  executed  • 
at  any  place  in  that  part  of  the  United  Kingdom  wherein  the  gaol  to 
which  the  prisoner  shall  have  been  removed  under  the  provisions  of  this 
act  shall  be  situate. 
Expenses  of  prose-  Sect.  11.  Whenever  any  indictment  shall  have  been  found  at  any 
wu^ds  Sy  bt  court  under  the  provisions  of  this  act,  it  shall  be  lawful  for  the  said 
ordered  to  be  paid,  court  to  order  such  expenses  of  the  prosecutor  and  witnesses,  and  such 
other  expenses,  and  such  of  the  several  rewards  payable  in  pursuance 
of  any  statute  made  or  to  be  made  as  to  such  court  may  seem  reason- 
able and  sufficient,  to  be  paid  forthwith  by  the  proper  officer  of  the 
said  court,  and  such  monies  shall  be  repaid  to  the  said  officer  by  the 
same  persons  who  would  have  been  liable  to  pay  the  same,  as  if  such 
court  were  holden  under  commissions  of  oyer  and  terminer  and  gaol 
delivery  for  the  county  or  place  in  which  the  prisoner  was  committed. 
Power  to  order  ®^°*"  ^^'  Whenever  any  prisoner  shall  be  tried  at  any  court  under 

payment  of  ex-  the  provisions  of  this  act,  it  shall  be  lawful  for  the  justices,  judges,  or 
pensesofpri-  commissioners  of  the  said  court  before  whom  any  such  prisoner  shall 
eoner's  witnesses.   ^^  ^^.j^^^  ^^  ^^j.  ^^^  ^^^  ^^  ^^^.^  of  them,  if  it  shall  seem  reasonable  so 
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to  do,  to  order  the  payment  of  the  expenses  of  the  witnesses  on  the      i,  Mwrder. 
part  of  the  defence,  and  such  payment  shall  be  made  accordinelv  in  TTirz:^^^ — TT 

IX.  •         n  J.  -n         1        •!  'J        "  "^         25  &  26  Vict.  c.  65. 

tne  same  manner  m  aU  respects  as  it  such,  witnesses  were  witnesses  on 
the  part  of  the  prosecution ;  and  the  commissioners  of  her  Majesty's 
treasury  shall,  upon  receipt  of  such  last-mentioned  order,  and  out  of 
any  monies  provided  by  parliament  for  law  charges  in  England  or 
Ireland,  as  the  case  may  be,  rejjay  such  sum  or  sums  as  shall  be 
therein  specified  to  the  person  who  shall  have  paid  the  same. 

Sect.  13.  Whenever  any  such  order  shall  have  been  made  as  is  men-  No  proof  to  be  ro- 
tioned  in  the  first  section  of  this  act,  it  shall  not  be  necessary  for  any  ?e"movai  of^"^ 
purpose  whatsoever  to  prove  that  the  prisoner  has  been  duly  removed  priaoner. 
to  the  gaol  of  Newgate  or  the  Richmond  Bridewell  under  the  pro- 
visions of  this  act,  or  that  he  was  committed  for  the  murder  or  man- 
slaughter of  the  deceased ;  and  no  evidence  or  proof  to  the  contrary 
shall  be  admitted :  And  every  verdict  and  judgment  which  shall  be  Verdiots  and 
given  upon  any  indictment  tried  under  the  provisions   of  this  act  ^viul"^"*^ '"  '^° 
shall  be  deemed  as  good,  valid,  and  sufficient  in  law  as  if  the  offence 
charged  in  such  indictment  had  been  actually  committed  within  the 
jurisdiction  of  the  said  court  before  which  such  indictment  shall  be 
tried. 

Sect.  14.  Whenever  any  person  shall  have  been  removed  into  the  The  prisoner  may 
custody  of  the  said  keeper  of  the  said  gaol  of  Newgate  or  of  the  Rich-  from  ufe^'centea?'^ 
mond  Bridewell  under  the  provisions  of  this  act,  such  person  shall,  criminal  Court  as 
without  writ  of  habeas  corpus  or  other  writ  for  that  purpose,  be  re-  °ftsn  "^  necessary, 
moved  into  and  from  the  court  at  or  before  which  such  indictment 
shall  be  found,  tried,  or  proceeded  upon,  when,  and  as  often  as  it  may 
be  necessary,  by  the  keeper  of  the  said  gaol  of  Newgate  or  of  the 
Richmond  Bridewell,  with  his  commitment  and  detainer,  in  order  that 
he  may  be  tried,  sentenced,  or  otherwise  dealt  with  according  to  law ; 
and  such  removal  shall  not  be  deemed  an  escape. 

Sect.  15.  Whenever  any  indictment  shall  have  been  found  under  the  Court  before  which 
provisions  of  this  act,  the  justices,  judges,  or  commissioners  of  the  indictment  found 
court  at  or  before  which  such  indictment  shall  be  found,  tried,  or  pro-  authority  as  if  the 
ceeded  upon  for  the  time  being,  or  any  two  or  more  of  them,  shall  offence  had  been 
possess  the  same  power,  jurisdiction  and  authority  as  to  all  matters  ite^^s^i^tton?"'" 
and  things  whatsoever  as  if  the  offence  charged  in  the  said  indictment 
had  actually  been  committed  within  the  jurisdiction  of  the  said  court ; 
and  every  such  ofienoe  may  be  dealt  with,  tried,  and  determined  by 
and  before  such  justices,  judges,  or  commissioners,  or  any  two  or  more 
of  them,  in  the  same  manner  in  all  respects  as  if  the  same  had  actually 
been  committed  within  the  jurisdiction  of  the  said  court :  Provided 
that  nothing  in  this  section  contained  shall  limit  or  lessen  any  power, 
jurisdiction,  or  authority  conferred  upon  the  said  justices,  judges,  or 
commissioners,  or  any  two  or  more  of  them,  by  this  act. 

Sect.  16.  Sects.  21,  27,  and  28  of  19  Vict.  c.  16,  extended  to  this 
act  (a). 

Sect.  17.  Whenever  any  prosecutor  and  witnesses  in  any  case  where  Prosecutor  and 
any  indictment  shall  have  been  found  under  the  provisions  of  this  act  te' bound  by'*^ 
shall  appear  before  the  court  at  or  before  which  such  indictment  shall  recognizances  to 
be  found,  tried,  or  proceeded  upon,  it  shall  be  lawful  for  such  court,  ^ff„^r^''t^'"said 
from  time  to  time  and  as  often  as  to  the  same  court  shall  seem  fit,  to  court, 
require  such  prosecutor  and  witnesses  to  enter  into  such  recognizance 
in  such  sum  of  money,  and  with  such  condition  as  to  appearance  at 
the  said  court,  and  otherwise,  as  to  the  said  court  shall  seem  fit. 

Sect.  18.  Her  Majesty  in  council  enabled  to  make  rules  for  purposes 
of  this  act. 

Sect.  19.  Nothing  in  this  act  contained  shall  render  any  person  ^^' ™*^'"  *'''=^' 
claiming  the  privilege  of  peerage  triable  under  the  provisions  of  this 
act. 

(a)  See  these  sections  under  title  "  Trial.'' 
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i.  Murder.         Sect.  20.  In  the  construction,  of  tHs  act  the  words  "  present  Mutiny 
■  Act "  shall  he  understood  to  mean  the  act  made  and  passed  in  this 


25  &  26  Vict.  u.  65.  present  parliament,  intituled  an  act  for  punishing  mutiny  and  deser- 
interpretation  of  tion,  and  for  the  better  pa5rment  of  the  army  and  their  quarters ;  and 
the  words  "  future  Mutiny  Act "  shall  be  understood  to  mean  any  act 
hereafter  to  be  made  and  passed  for  the  purposes  and  with  the  intents 
and  objects  of  the  present  Mutiny  Act,  or  for  the  Uke  purposes,  and 
with  the  like  intents  and  objects. 
Short  title.  Sect.  21.  In  citing  this  act  in  any  instrument,  document,  or  pro- 

ceeding it  shall  be  suflB.cient  to  use  the  expression  ' '  the  juiisdiction  in 
Homicides  Act,  1862." 


SCHEDULE  referred  to  in  the  foregoing  Act. 

1,  Form  of  Certificate  mentioned  in  the  First  Section. 

I  the  undersigned,  her  Majesty's  principal  Secretary  of  State  for  the  AVar 
Department,  liaviug  been  credibly  informed  that  [«asme  or  names  of  prisoner 
or  ^risoraers]  lately  committed  for  the  murder  [or  manslaughter]  of  [«am«  o/ 
person  killed]  deceased,  and  now  confined  in  the  gaol  [house  of  correction]  at 
in  the  county  of  is  a  23erson  [are  p  ersons] 

subject  to  the  Mutiny  Act,  and  that  the  said  [name  of  person  deceased]  deceased 
was  at  the  time  of  the  alleged  murder  [or  manslaughter]  also  subject  to  the 
said  act,  and  that  the  said  murder  or  supposed  murder  [or  manslaughter  or 
supposed  manslaughter]  was  committed  in  England  or  "Wales,  and  out  of  the 
jurisdiction  of  the  Central  Criminal  Court,  [or  in  Ireland  and  elsewhere  tlmn 
in  the  county  of  the  City  of  Dublin,  in  the  county  of  Dublin,]  and  having  been 
credibly  informed  of  the  circumstances  relating  to  the  said  alleged  crime,  and 
deeming  it  expedient  that  a  more  speedy  trial  of  the  said  [name  or  names  of 
prisoner  or  prisoners]  should  be  had  than  the  usual  course  of  practice  allows, 
do  hereby  certify  my  belief  that  it  would  contribute  to  the  maintenance  ot 
good  order  and  military  discipline  if  the  said  [name  or  names  of  prisoner  or 
prisoners]  were  to  be  indicted  and  tried  under  the  provisions  of  the  jurisdiction 
in  Homicides  Act,  18H2. 

Given  under  my  hand  this  day  of  A.  D. 

[Signature  of  the  said  Secrctanj  of  State.] 


2.  Form  of  Order  of  the  Court  of  Queen's  Bench  mentioned  in  the  First 

Section. 

In  her  Majesty's  Court  of  Queen's  Bench.    [Name  of  Term]  Term, 
A.D.  [year  of  our  Lord]. 
Whekeas  it  appears  by  the  affidavit  [or  affidavits]  of  [name  or  names  of 
deponent  or  deponents],  that  [name  or  names  of  prisoner  or  prisoners],  now  in 
the  custody  of  the  gaoler  or  keeper  of  the  gaol  [or  house  of  correction]  at 

in  the  county  of  was  [or  were]  committed  for 

the  murder  [or  manslaughter]  of  [naine  of  deceased]  deceased,  and  that  as  well 
the  said  [name  or  names  of  prisoner  or  prisoners]  as  the  said  [name  of  deceased] 
deceased  were  at  the  time  of  the  commission  or  supposed  commission  of  the 
said  murder  [or  manslaughter]  subject  to  the  Mutiny  Act  :  Now  thereupon, 
and  on  the  application  and  certificate  of  her  Majesty's  principal  Secretary  of 
State  for  the  War  Department,  it  is  ordered,  that  the  said  [name  or  names  of 
prisoner  or  prisoners]  be  indicted  and  tried  under  the  provisions  of  the  juris- 
diction in  Homicides  Act,  1862. 

By  the  court. 

3.  Form  of  Order  of  a  Judge  mentioned  in  the  First  Section. 
"WhbkbA-S  it  appears  [folloio  tlie  last  preceding  form  as  far  as  the  words 
' '  Secretary  of  State  for  the  War  Department "],  I  do  order  that  the  said  [name 
or  names  of  prisoner  or  prisoners]  be  indicted  and  tried  under  the  provisions  of 
the  jurisdiction  in  Homicides  Act,  1862.  Given  under  my  hand  in  vacation, 
this  day  of  k.T) .  [year  of  oivr  Lord]. 

[Signature  of  judge.] 
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4.  Form  of  Indorsement  mentioned  in  the  Fourth  Section.  5.  Self-^nwder. 

I  certify  that  [name  or  names  of  prisoner  or  prisoners']  was  [or  were]  com-  ~.  ^  „,,  y.  j.      77 
mitted  for  the  murder  [or  manslaughter]  of  [name  of  deceased]  deceased,  and  '^  ic  .  o. 

that  he  [or  they]  has  [or  have]  been  removed  to  the  gaol  of  ITewgate  [or  the 
Eiohmoud  Bridewell]  under  the  provisions  of  the  jurisdiction  in  Homicides 
Act,  1862. 

[Signahire  of  proper  officer  oftlve  court.] 

5.  Punishment,  Sentence,  Execution,  and  Treatment  of 
muedeeees. 

By  the  24  &  25  Vict.  c.  100,  s.  1,  every  person  convicted  of  murder  Punishment, 
sliall  suffer  death  as  a  felon. 

And  by  24  &  25  Vict.  c.  94,  s.  1,  every  accessory  before  the  fact  to 
any  felony  may  be  indicted,  tried,  convicted,  and  punished  in  all 
respects  as  a  principal  felon ;  so  by  sects.  4  and  5  of  the  same  act, 
accessories  after  the  fact  may  be  imprisoned  for  any  term  not  ex- 
ceeding 2  years,  with  or  mthout  hard  labour. 

By.  24  &  25  Vict.  c.  100,  s.  2,  upon  every  conviction  for  murder  the  l^^t™""  " 
court  shall  pronounce  sentence  of  death,  and  the  same  may  be  carried 
into  execution,  and  aU  other  proceedings  upon  such  sentence  and  in 
respect  thereof  may  be  had  and  taken  in  the  same  manner  in  all 
respects  as  sentence  of  death  might  have  been  pronounced  and  carried 
into  execution,  and  all  other  proceedings  thereupon  and  in  respect 
thereof  might  have  been  had  and  taken,  before  the  passing  Of  this  act, 
upon  a  conviction  for  any  other  felony  for  which  the  prisoner  might 
have  been  sentenced  to  suffer  death  as  a  felon. 

By  the  24  &  25  Vict.  c.  100,  s.  3,  the  body  of  every  person  executed 
for  murder  shall  be  buried  within  the  precincts  of  the  prison  in  which 
he  shall  have  been  last  confined  after  conviction,  and  the  sentence  of 
the  court  shall  so  direct. 

By  the  4  &  5  Will.  4,  c.  26,  s.  1,  hanging  in  chains  is  abolished. 

6.  Escape  op  Muedeeees. 

They  that  are  present  when  any  man  is  slain,  and  do  not  their  best  Persons  present 
endeavour  to  apprehend  the  murderer  or  manslayer,  shall  be  fined  and  OTmmitted!^'^  '^ 
imprisoned.     (3  Inst.  53.) 

If  a  murder  be  committed  in  the  day  time  in  a  town  not  inclosed,  Escape. 
and  the  murderer  escape,  the  township  shall  be  amerced ;  but  if  in- 
closed, whether  the  murder  be  in  the  night  or  day,  the  town  shall  be 
amerced.     {3  Inst.  53.)    See  further,  "-Escape." 


A  felo  de  se,  or  felon  of  himself,  is  a  person  who,  being  of  sound  mind,  Pelo  de  ae. 
and  of  the  age  of  discretion,  voluntarily  killeth  himself.    (3  Inst.  54  ;  1 
Sale,  411.) 

If  a  man  give  himself  a  wound  intending  to  be  felo  de  se,  and  dieth  Year  and  day. 
not  within  a  year  and  a  day  after  the  wound,  he  is  not  felo  de  se.     (3 
Inst.  54.) 

Mr.  Hawkins  speaks  vfith  some  warmth  against  an  unaccountable  Nou  compos. 
notion  (as  he  calls  it)  which  hath'  prevailed  of  late,  that  every  one  who 
kOls  himself  must  be  non  compos  of  course ;  because  it  is  said  to  be 
impossible  that  a  man  in  his  senses  should  do  a  thing  so  contrary  to 
nature  and  all  sense  and  reason.  But  he  argues,  that  if  this  doctrine 
were  allowable,  it  might  be  applied  in  excuse  of  many  other  crimes  as 
well  as  this ;  as,  for  instance,  that  of  a  mother  murdering  her  child,  • 
which  is  also  against  nature  and  reason ;  and  this  consideration,  instead 
of  being  the  highest  aggravation  of  a  crime,  would  make  it  no  crime 
at  all ;  for  it  is  certain  a  person  non  compos  mentis  can  be  guiltv  of  no 
crime.     (1  Ilcmk.  c.  27,  s.  3;  M.  v.  Alison,  8  C.  &  P.  418.) 
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5.  Self-murder.      And  Lord  Hale  says,  it  is  not  every  melanoholy  or  hypochondi-iacal 

distemper  that  denominates  a  man  non  compos,  for  there  are  few  who 

commit  this  offence  but  are  under  such  infirmities ;  but  it  must  be  such 
an  alienation  of  mind,  as  renders  a  person  to  be  madman,  or  frantic,  or 
destitute  of  the  use  of  reason,  which  will  denominate  him  non  compos. 
(1  Hale,  412.) 

Accessory.  If  one  encourages  another  to  commit  suicide,  and  is  present  abetting 

him  while  he  does  so,  such  person  is  guilty  of  murder  as  a  principal ; 
and  if  two  encourage  each  other  to  murder  themselves,  and  one  does  so, 
the  other  being  present,  but  failing  in  the  attempt  on  himself,  the 
latter  is  a  principal  in  the  murder  of  the  first ;  but  if  it  be  uncertain 
whether  the  deceased  really  killed  himself,  or  whether  he  came  to  his 
death  by  accident  before  the  moment  when  he  meant  to  destroy  him- 
self, it  will  not  be  murder  in  either.  [R.  v.  Dyson,  JR.  &  B.  C.  G.  523 ; 
B.  V.  Aliso7i,  8  O.  &I>.  418.) 

Upon  a  principle  already  mentioned,  if  a  man  attempting  to  kiU 
another  miss  his  blow  and  kill  himself,  he  iafeh  de  se.  {1  Hale,  412 ; 
1  Hawk.  P.  0.  c.  27,  s.  4.) 

Forfeiture.  The  ofiender  herein  doth  incur  a  forfeiture  of  goods  and  chattels, 

but  not  of  lands ;  for  no  man  can  forfeit  his  land  without  an  attainder 
by  course  of  law.     (3  Inst.  54.) 

Nor  shaU  his  goods  be  forfeited,  until  it  be  lawfully  found  by  the 
oath  of  twelve  men ;  and  this  belongs  to  the  coroner  to  inquire  of, 
upon  view  of  the  body.  And  if  the  body  cannot  be  viewed,  the  justices 
in  sessions  may  inquire  thereof;  for  they  have  power,  by  their  com- 
mission, to  inquire  of  all  felonies ;  and  a  presentment  thereof  found 
before  them  entitles  the  king  to  the  forfeiture.  (3  Inst.  54,  55  ;  Halt. 
c.  144.) 

But  nevertheless,  the  forfeiture  shall  relate  to  the  time  of  the  wound 
given,  and  not  to  the  time  of  the  death,  or  of  the  inquisition.  (3  Inst. 
55  ;  Datt.  c.  144  ;  Hale's  Sum.  29;  1  Haivh.  c.  27,  s.  10.) 

But  Lord  Hale,  in  his  history  of  the  Pleas  of  the  Crown,  seemeth  to 
doubt  whether  it  shall  not  relate  to  the  time  of  the  death  only,  and 
not  the  time  of  the  wound  given.     (1  Hale,  414.) 

Corruption  of  Nor  doth  the  offence  work  any  corruption  of  blood  or  loss  of  dower. 

blood.  (1  Hawh.  0.  27,  s.  8.) 

Burial.  Pormerly  he  was  to  be  buried  ignominiously  on  the  highway,  with 

a  stake  driven  through  his  body.  (4  Bl.  Com.  190.)  But  now,  stat. 
4  Geo.  4,  c.  52,  enacts,  that  it  shall  not  be  lawful  for  any  coroner,  or 
other  officer  having  authority  to  hold  inquests,  to  issue  any  warrant 
or  other  process  directing  the  interment  of  the  remains  of  persons, 
against  whom  a  finding  of  felo  de  se  shall  be  had,  in  any  public  high- 
way ;  but  that  such  coroner  or  other  officer  shall  give  directions  for 
the  private  interment  of  the  remains  of  such  person  felo  de  se,  without 
any  stake  being  driven  through  the  body  of  such  person,  in  the  church- 
yard or  other  burial  ground  of  the  parish  or  place  in  which  the  remains 
of  such  person  might,  by  the  laws  or  custom  of  England,  be  interred, 
if  the  verdict  of  felo  de  se  had  not  been  found  against  such  person  ; 
such  interment  to  be  made  within  24  hours  from  the  finding  of  the 
inquisition,  and  to  take  place  between  the  hours  of  9  and  12  at 
night. 

Sect.  2.  Nothing  herein  contained  shall  authorise  the  performing  of 
any  of  the  rites  of  Christian  burial  on  the  interment  of  the  remains  of 
any  such  person  as  aforesaid ;  nor  shall  anything  hereinbefore  con- 
taiued  be  taken  to  alter  the  laws  or  usages  relating  to  the  burial  of 
such  persons,  except  so  far  as  relates  to  the  interment  of  such  remains 
-  in  such  churchyard  or  burial  ground,  at  such  time  and  in  such  manner 
as  aforesaid. 
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VI.  attempts  to  JMurtrJt.  y.  Forms. 

2-i  &  25  Vict.  0.  100,  s.  11.  "Whosoever  shall  administer  to  or  cause  24&25Viot. ».  lOO. 
to  be  administered  to,  or  to  be  taken  by  any  person,  any  poison  or 
other .  destructiYe  thing,  or  shall  by  any  means  whatsoever  wound  or 
cause  any  grievous  bodily  harm  to  any  person  with  intent  in  any  of 
the  cases  aforesaid  to  commit  murder,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable  at  the  discretion  of  the  court 
to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  3 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  2  years,  with  or 
without  hard  labour,  and  with  or  without  solitary  confinement. 

Sect.  12.  "Whosoever,  by  the  explosion  of  gunpowder  or  other  ex- 
plosive substance,  shall  destroy  or  damage  any  building  with  intent 
to  commit  murder,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  life,  or  for  any  term  not  less  than  .3  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  2  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

Sect.  13.  "Whosoever  shall  set  fire  to  any  ship  or  vessel  or  any  part 
thereof,  or  any  part  of  the  tackle,  apparel,  or  furniture  thereof,  or  any 
goods  or  chattels  being  therein,  or  shall  cast  away  or  destroy  any  ship 
or  vessel,  with  intent  in  any  of  such  cases  to  commit  murder,  shall  be 
guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for 
any  term  not  less  than  3  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  2  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement. 

Sect.  14.  "Whosoever  shall  attempt  to  administer  to,  or  shall  attempt 
to  cause  to  be  administered  to,  or  to  be  taken  by  any  person,  any 
poison  or  other  destructive  thing,  or  shall  shoot  at  any  person,  or 
shall  by  drawing  a  trigger,  or  in  any  other  manner,  attempt  to  dis- 
charge any  kind  of  loaded  arms  at  any  person,  or  shall  attempt  to 
drown,  suffocate,  or  strangle  any  person,  with  intent,  in  any  of  the 
cases  aforesaid  to  commit  murder,  shall,  whether  any  bodily  injury  be 
efiected  or  not,  be  guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  life  or  for  any  term  not  less  than  3  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  2  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement. 

Sect.  15.  "Whosoever  shall,  by  any  means  other  than  those  specified 
in  any  of  the  preceding  sections  of  this  act,  attempt  to  commit  murder, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or 
for  any  term  not  less  than  3  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  2  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 

Sect.  16.  "Whosoever  shall  maliciously  send,  deliver,  or  utter,  or 
directly  or  indirectly  cause  to  be  received,  knowing  the  contents  thereof, 
any  letter  or  writing  threatening  to  kill  or  murder  any  person,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  10  years,  and  not  less  than  3  years ;  or  to  be  imprisoned  for 
any  term  not  exceeding  2  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping. 

VII.  jForms. 

)  The  jurors  for  our  lady  the  Queen  upon  their  oath  present,  that  C.  D. ,  General  form 
to  wit,  )      on  the  day  of  ,  in  the  year  of  our  Lord  ,  feloni-  of  indictment  for 

ously,  wilfully,  and  of  his  malice  aforethought,  did  kill  and  murder  0.  D  ,  murder. 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 
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Hops. 


48  Geo.  3,  u.  134. 

Bagrs  and  pockets 
of  hops  shall  be 
marked  with  the 
parish  and  county 
of  their  growth, 
imder  penalty 
of  20/. 


Recovery  and  ap- 
plication of 
penalties. 


54  Geo.  3,  u.  123. 


Growers  of  hops 
not  to  put  any 
name  or  place  of 
abode  than  their 
own  on  bags  or 
pockets. 


'  ^c. 


I^OPS,      Destroying  of  Hop  Binds,  see  post,   "Malicious  Injuries  to 
Personal  Property;  "  Setting  fire  to  Hop  Oasts,  see  "Burning." 


'^OP^W  {Trade in). 
[48  Geo.  3,  o.  134  ;  54  Geo.  3,  o.  123  ;  29  Vict.  c.  37.] 

By  tie  48  Geo.  3,  o.  134,  "  An  Act  to  amend  tlie  Laws  relating  to 
tte  marking  of  Bags  and  Pockets  of  Hops,"  it  is  enacted. 

Sect.  1.  That,  in  addition  to  tlie  particulars  required  by  law  to  be 
marked  on  the  outside  of  every  bag  and  pocket  of  hops,  there  shall  be 
marked  by  the  owner,  planter,  or  grower  of  hops,  in  the  form  and 
manner  in  which  the  before-mentione(i  particulars  are  required  to  be 
m.arked,  the  name  of  the  parish  and  of  the  county  in  which  the  hops 
put  into  any  such  bags  or  pockets  were  or  shall  be  grown  (6) :  and  if 
any  owner,  planter,  or  grower  of  hops  shall  presume  to  put  hops  into 
any  bag  or  pocket  before  the  same  shall  have  been  marked  in  the  form 
and  manner  by  this  act  directed  and  required,  he,  she,  or  they  shall, 
for  each  and  every  such  offence,  forfeit  20?. 

Sect.  2  is  repealed  by  29  Vict.  c.  37,  s.  21. 

Sect.  3.  That  aU  fines,  penalties,  and  forfeitures  imposed  by  this  act 
shall  be  sued  for,  recovered,  levied,  or  mitigated  by  such  ways,  means, 
or  methods  as  any  fine,  penalty,  or  forfeiture  may  be  sued  for,  reco- 
vered, levied,  or  mitigated  by  any  law  or  laws  of  excise,  or  by  action 
of  debt,  bUl,  plaint,  or  information  in  any  of  his  Majesty's  courts  of 
record  at  Westminster,  or  in  the  Court  of  Exchequer  in  Scotland  re- 
spectively ;  and  that  one  moiety  of  every  such  fine,  penalty,  or  for- 
feiture, shall  be  to  his  Majesty,  his  heirs  and  successors,  and  the  other 
moiety  to  him  or  them  who  shall  inform,  discover,  or  sue  for  the  same. 

And  by  the  54  Greo.  3,  c.  123,  "An  Act  to  amend  an  Act  of  the 
thirty-ninth  and  fortieth  year  of  his  present  Majesty,  to  prevent 
Frauds  and  Abuses  in  the  Trade  of  Hops ; "  after  reciting  that  it  was 
enacted  by  the  39  &  40  Geo.  3,  c.  81  (amongst  other  things),  that  every 
owner,  planter,  or  grower  of  hops,  before  he  shall  begin  to  put  any 
hops  into  any  bag  or  pocket,  shall  mark  or  cause  to  be  marked  on 
the  outside  thereof  his  name  and  place  of  abode ;  and  reciting  also, 
that  by  the  48  Geo.  3,  c.  134,  it  was  enacted  that  every  owner,  -planter, 
or  grower  of  hops,  shall  also  mark  on  the  outside  of  every  bag  or 
pocket  of  hops,  the  name  of  the  parish  and  of  the  coimty  in  which  the 
hops  are  put  into ;  it  is  enacted, 

By  sect.  1,  that  every  owner,  planter,  or  grower  of  hops,  before  he, 
she,  or  they  shall  begin  to  put  any  hops  into  any  bag  or  pocket,  shall 
mark,  or  cause  to  be  marked,  on  the  outside  of  each  and  every  such 
bag,,  in  large,  plain,  and  legible  letters  of  four  inches  in  length  at  least, 
and  half  an  inch  in  breadth,  and  on  the  outside  of  every  such  pocket, 
in  large,  plain,  legible  letters  of  three  inches  in  length  and  half  an 
inch  in  breadth  at  the  least,  with  durable  ink  or  paint,  his,  her,  or 
their  name  or  names,  and  the  parish  and  county  in  which  the  said 
hops,  to  be  packed  therein,  were  actually  grown  ;  and  if  any  owner, 
planter,  or  grower  of  hops,  or  any  other  person  or  persons  shall  put 
any  hops  into  any  bag  or  pocket,  without  having  marked  or  caused 
to  be  marked  thereon  in  manner  hereinbefore  directed,  the  several 
matters  and  things  hereinbefore  required  and  prescribed,  or  shall 
before  or  at  any  future  time  after  such  hops  have  been  packed,  or 
shall  *  mark  or  cause  to  be  marked  thereon  the  name  of  any  other 
person,  parish,  or  county,  than  as  is  hereinbefore  directed  or  pre- 
scribed, or  the  symbol  appertaining  to,  or  anything  denoting  to  be  the 


(a)  The  hop  duty  is  now  repealed ; 
all  acts  relating  to  its  collection  are 
therefore  omitted,  and  the  following 


statutes  regulate  the  trade  in  hops. 

(J)  See  the  following  enactment  in 
the  54  Geo.  3,  c.  123. 
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symbol  of  any  other  county  or  place,  every  such  owner,  planter,  or  Hops. 

grower,  or  other  person  or  persons  so  offending  shall,  for  every  such 


offence,  forfeit  and  pay  the  sum  of  20Z.  for  every  such  bag  or  pocket,  ^*  '^^''-  '>  "•  i^^- 
to  be  recovered  and  applied  in  manner  before  directed.  Penalty. 

Sect.  2.  That  if  any  owner,  planter,  or  grower  of  hops  shall  know-  Hop-planters 
ingly  put  or  suffer  to  be  put  any  hops  of  different  qualities  and  value  packing  different 
in  the  same  bag  or  pocket,  every  such  owner,  planter,  or  grower  shall  ^°^  *°  *"'°' 
forfeit  and  pay  the  sum  of  20^.  for  every  such  bag  or  pocket,  to  be  Penalty, 
recovered  and  applied  in  manner  before  directed. 

By  the  29  Vict.  c.  37,  "An  Act  to  amend  the  54  Geo.  3,  c.  123,  to  29  vict.  c.  37. 
prevent  Frauds  and  Abuses  in  the  trade  of  Hops ;"  after  reciting  the 
48  Geo.  3,  c.  134,  and  54  Geo.  3,  c.  123,  and  that  the  said  acts  have 
been  found  ineffectual  for  preventing  frauds  and  abuses  in  the  trade  of 
hops,  and  it  is  expedient  to  amend  the  same  : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows : 

Sect.  1.  In  the  construction  of  this  act  the  word  "person"  shall  Construction  of 
include  any  person,  whether  a  subject  of  her  Majesty  or  not,  and  any  *^'''"''- 
body  corporate  or  body  of  the  like  nature ;  the  words  "  trade  mark  " 
or  "  symbol  "  shall  include  any  arms  or  coat  of  arms  of  any  county, 
city,  borough,  town,  or  district,  or  any  name,  signature,  word,  letter, 
device,  emblem.,  figure,  sign,  seal,  stamp,  or  other  work  of  any  other 
description  lawfully  used  by  any  person  to  denote  that  the  hops  in  any 
bag  or  pocket  were  grown  or  produced  by  such  person  in  any  parti- 
cular parish,  county,  or  place,  or  to  denote  the  said  hops  to  be  of  a 
particular  quality  or  description ;  the  words  "  bag  "  or  "pocket"  shall 
include  any  packet  used  for  containing  hops,  or  in  which  hops  are 
packed  and  sent  from  the  grower  or  producer  to  any  factor,  merchant, 
or  brewer,  or  other  person,  either  before  or  after  a  sale  thereof. 

Sect.  2.  From  and  after  the  2 1st  August,  1866,  every  owner,  planter.  Growers,  &c.,  to 
or  grower  of  hops  shall,  within  one  month  after  the  said  hops  shall  have  "^^  each  bag  or 
been  packed  in  any  bag  or  pocket,  mark  or  cause  to  be  marked  with  when  hops  w^e 
durable  ink  or  paint  on  the  outside  of  each  and  every  bag  containing  actually  grown, 
hops,  in  plain  and  legible  figures  of  4  inches  in  length  at  the  least,  sive*number^nd 
and  half  an  inch  in  breadth,  and  on  the  outside  of  each  and  every  gross  weight 
pocket  containing  hops,  in  plain  and  legible  figures  of  3  inches  in  ti^ereof. 
length  at  the  least,  and  half  an  inch  in  breadth,  in  addition  to  his 
name,  and  in  addition  to  the  name  of  the  parish  and  of  the  county  in 
which  the  hops  put  into  any  such  bag  or  pocket  shall  be  grown,  as 
required  by  the  recited  acts,  the  year  in  which  such  hops  were  actually 
grown,  the  true  progressive  number  of  each  and  every  such  bag  or 
pocket  according  to  the  numbers  of  the  bags  or  pockets  of  hops  grown 
and  weighed  by  such  owner,  planter,  or  grower  of  hops  during  the 
then  current  year,  and  the  true  gross  weight,   in  hundredweights, 
quarters,  and  pounds,  of  each  and  every  such  bag  or  pocket. 

Sect.  3.  If  after  the  21st  August,  1866,  any  owner,  planter,  or  grower  Growers,  &c.,  not 
of  hops,  or  any  other  person,  shall  not  mark  or  cause  to  be  marked  on  ^^ets^as  directed 
such  bag  or  pocket,  in  manner  directed  by  the  said  recited  acts,  and  by  the  said  recited 
by  the  last  preceding  section  of  this  act,  the  several  matters  and  acts  and  this  act 
things  required  and  prescribed,  every  such  owner,  planter,  grower,  peniaty.  °  " 
or  other  person  so  offending  shall  for  every  such  offence  forfeit  and 
pay  the  sum  of  20?.  for  every  such  bag  or  pocket. 

Sect.  4.  If  after  the  said  21st  August,  1866,  any  owner,  planter,  or  Growers,  be, 
grower  of  hops,  or  any  person  to  whom  any  hops  shall  have  been  con-  ™ript™j'g^^of  ■ 
signed  for  sale  or  otherwise,  or  any  other  person,  shall  mark  or  cause  or  trade  mark,     ' 
to  be  marked  on  any  bag  or  pocket,  either  before  or  at  any  time  after  subject  to  penalty, 
any  hops  shall  have  been  packed  therein,  the  name  of  any  person, 
parish,  or  county  other  than  the  name  of  the  planter  or  grower  of  such 
hops,  and  the  parish  and  county  in  which  the  said  hops  shall  have 
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Hops, 


29  Vict.  c.  sr. 


Penalty  on  grow- 
ers, &c.,  mijcing 
hops  of  different 
qualities  and 
vfiluo. 


Penalties  on  per- 
sons selling  or 
exposing  for  sale 
hops  in  bags  or 
pockets  not 
marked  or  im- 
properly marked. 


Proviso  in  favour 
of  persons  selling, 
&c.,  bonH  fide 
under  belief  that 
bags  or  pockets 
were  duly  marked. 


Penalty  on  re- 
bagging  foreign 
hops  in  British 
bags. 


Penalty  on  persons 
wilfully  altering 
marks. 


been  actually  grown,  or  if  sucti  owner,  planter,  grower,  consignen,  or 
■  other  person  shall  at  any  time  mark  or  cause  to  be  marked  on  any 
such  bag  or  pocket  containing  hops  the  symbol  appertaining  to  any 
county  or  place,  or  any  imitation  thereof,  other  than  that  m  which 
the  said  hops  shall  have  been  actually  grown,  or  any  year  other  than 
that  in  which  the  said  hops  shall  have  been  actually  grown,  or  any 
weight  other  than  the  true  gross  weight  of  every  such  bag  or  pocket 
of  hops,  or  any  trade  mark  not  being  the  trade  mark  of  the  owner, 
planter,  or  grower  of  the  hops  therein  contained,  and  by  him  usually 
used  to  denote  the  real  owner,  planter,  or  grower  of,  and  the  parish, 
county,  or  place  in  which  such  hops  were  actually  grown,  every  such 
owner,  planter,  grower,  consignee,  or  other  person  so  offending  shall 
for  every  such  offence  forfeit  and  pay  the  sum  of  20Z.  for  every  such 
bag  or  pocket. 

Sect.  5.  Every  person  who  shall  put  or  suffer  to  be  put  any  hops  of 
different  qualities  or  value  in  the  same  bag  or  pocket,  so  that  a  sample 
shall  not  correspond  with  and  truly  represent  the  bulk,  or  who  shall 
sell  or  expose  for  sale,  or  cause  to  be  sold  or  exposed  for  sale,  any  such 
hops  in  such  bag  or  pocket,  shall  forfeit  and  pay  for  every  such  bag  or 
pocket  the  sum  of  20?.:  Provided  always,  that  no  person  shall  be 
liable  to  the  aforesaid  penalty  or  forfeiture  who  shall  prove  that  he  did 
the  act  or  acts  charged  against  him  and  mentioned  in  this  section  lona 
fide,  and  without  intent  to  defraud. 

Sect.  6.  Every  person  who  after  the  21st  August,  1866,  shall  sell  or 
expose  for  sale,  or  cause  or  procure  to  be  sold  or  exposed  for  sale,  any 
hops  contained  in  any  bag  or  pocket,  not  having  marked  thereon  in 
manner  before  directed  the  several  matters  and  things  by  the  said 
recited  acts  and  by  this  act  prescribed,  or  which  shall,  at  the  time  of 
the  said  sale  or  exposure  for  sale,  have  marked  thereon  the  name  of 
any  other  person,  parish,  or  county  than  is  directed  and  prescribed  as 
aforesaid,  or  any  symbol  or  trade  mark  appertaining  to  any  county  or 
place  other  than  that  in  which  the  said  hops  shall  have  been  actually 
grown,  or  any  imitation  thereof,  and  not  being  the  trade  mark  of  the 
owner,  planter,  or  grower  of  the  hops  therein  contained,  and  by  him 
usually  used  to  denote  the  real  owner,  planter,  or  grower  of,  and  the 
county  or  place  in  which  such  hops  were  actually  grown,  or  any  year 
other  than  that  in  which  the  said  hops  shall  have  been  actually  grown, 
or  any  weight  other  than  the  true  gross  weight  of  any  such  bag  or 
pocket  of  hops,  shall  for  every  such  offence  forfeit  and  pay  a  sum  of 
money  equal  to  the  then  market  value  of  the  bag  or  bags,  pocket  or 
pockets  of  hops  so  sold  or  exposed  for  sale,  and  a  further  sum  of 
money  not  exceeding  lOZ.  and  not  less  than  51. :  Provided  always,  that 
no  person  shall  be  liable  to  the  aforesaid  forfeitures  or  penalties,  or 
any  of  them,  in  respect  of  any  false  description,  trade  mark  or  symbol, 
or  imitation  thereof,  marked  on  any  bag  or  pocket,  who  shall  bond  fide 
sell  or  expose  for  sale  any  hops  as  in  this  section  aforesaid,  who  shall 
land  fide  believe,  and  having  good  reason  for  believing  (proof  whereof 
shall  be  upon  such  person),  that  the  description,  trade  marks,  and 
symbols,  or  imitations  thereof,  at  the  time  of  such  sale  or  exposure  for 
sale,  marked  on  the  bag  or  bags,  pocket  or  pockets,  so  sold  or  exposed 
for  sale  were  genuine  and  in  accordance  with  the  provisions  of  this 
and  the  said  recited  acts. 

Sect.  7.  No  person  whatsoever  shall  after  the  21st  August,  1866, 
take  or  suffer  to  be  taken  any  hops  of  foreign  growth  out  of  the  bags 
in  which  they  are  imported,  and  re-bag  the  same  in  British  bags  or 
pockets,  in  order  to  sell,  dispose  of,  or  export  the  same  as  British  hops, 
under  the  penalty  of  10?.  for  every  hundredweight,  and  after  that  rate 
for  a  greater  or  lesser  quantity. 

Sect.  8.  Every  person  who  shall  wilfully  deface  or  obliterate,  add  to 
or  alter,  any  or  either  of  the  matters  or  things  directed  to  be  marked 
by  this  act,  and  marked  on  any  bag  or  pocket  containing  hops,  or  who 
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shall  -wilfully  deface,  obliterate,  add  to,  or  alter  any  trade  mark  or  ffops. 

symbol  marked  on  any  bag  or  pocket  containing  bops,  or  wbo  sball  ■ 


cause  or  procure  any  of  the  aforesaid  matters  or  tbings,  or  any  such  ^'  ^'°'-  "■  ^''• 
trade  mark  or  symbol  as  aforesaid,  to  be  defaced,  obliterated,  added  to, 
or  altered,  or  wbo  sbaU  connive  at  any  sucb  matter  or  thing,  trade 
mark  or  symbol,  being  so  defaced,  obliterated,  added  to,  or  altered, 
with  intent  to  represent,  or  to  cause  it  to  be  believed,  or  as  shall  be 
calculated  or  likely  to  cause  it  to  be  beUeved,  that  any  hops  contained 
in  any  bag  or  pocket  were  grown  by  any  person  or  in  any  county  or 
place  other  than  the  real  person,  county,  or  place  by  and  in  which  the 
same  were  grown,  shall  for  every  such  defacement,  obliteration,  addi- 
tion, or  alteration  forfeit  and  pay  the  sum  of  20Z.  for  and  in  respect  of 
each  bag  or  pocket  whereon  any  such  defacement,  obliteration,  altera- 
tion, or  addition  shall  be  made. 

Sect.  9.  Where  any  person  who  at  any  time  "after  the  21st  August,  Vendor  selling 
1866,  shall  have  sold  hops  contained  in  any  bag  or  pocket  marked  with  tops  falaely 
any  name,  trade  marks,  S3Tiibol,  or  other  description,  contrary  to  this  Sformationa™to 
and  the  said  recited  acts,  or  not  marked  according  to  the  provisions  of  persons  from  whom 
this  act  and  the  said  recited  acts,  such  person  shall  be  bound,  upon  obteinedthe^hops, 
demand  in  writing  delivered  to  him  or  left  for  him  at  his  last  known 
dwelling  house,  counting-house,  oflQce  of  business,  or  place  of  abode, 
by  or  on  behalf  of  the  person  to  whom  -the  said  hops  shall  have  been 
sold,  or  of  any  other  person  who  may  have  afterwards  purchased  the 
same,  to  give  the  person  requiring  the  same,  or  his  attorney  or  agent, 
within  48  hours  after  such  demand,  full  information  in  writing  of  the 
name  and  address  of  the  person  from  whom  he  shall  have  purchased 
or  obtained  the  said  hops,  and  of  the  time  when  he  purchased  or 
obtained  the  same  ;  and  it  shall  be  lawful  for  any  justice  of  the  peace, 
upon  information  upon  oath  of  such  demand  and  refusal,  to  summon 
before  him  the  party  refusing,  and,  on  being  satisfied  that  such  de- 
mand ought  to  be  complied  with,  to  order  such  information  to  be 
given  within  a  certain  time  to  be  appointed  by  him ;  and  any  such 
party  who  shall  refuse  or  neglect  to  comply  with  such  order  shall  for 
every  such  offence  forfeit  and  pay  the  sum  of  51.,  and  such  refusal  or 
neglect  shall  be  deemed  conclusive  evidence  as  against  the  person  so 
refusing  that  he  sold  the  said  hops  with  full  knowledge  that  the  said 
name,  trade  mark,  symbol,  or  other  description  was  contrary  to  the 
said  recited  acts  and  this  act. 

Sect.  10.  If  after  the  21st  August,  1866,  it  shall  be  made  appear  to  Power  of  justice 
any  justice  of  the  peace,  upon  information  upon  oath,  that  hops  con-  bagsor'pockets  ^""^ 
tained  in  any  bag  or  pocket,  or  any  bag  or  bags,  pocket  or  pockets,  are  improperly 
in  the  care  or  custody  of  any  person,  which  bag  or  bags,  pocket  or  marked, 
pockets,  there  is  good  reason  to  believe,  is  or  are  not  marked  as 
required  by,  or  has  or  have  thereon  any  mark  contrary  to  this  act  and 
the  said  recited  acts,  it  shaU  be  lawful  for  such  justice  to  issue  his 
warrant  to  any  constable  or  constables  empowering  or  requiring  him 
or  them  to  enter  upon  any  place  or  places  where  such  hops,  bag  or 
bags,  pocket  or  pockets,  may  be,  and  to  take  with  him  or  them  all 
necessary  persons,  and  there  to  search  for  the  said  hops,  bag  or  bags, 
pocket  or  pockets,  and  if  he  or  they  shall  find  there  any  hops  in  any 
bag  or  pocket,  or  any  bag  or  bags,  pocket  or  pockets,  which  he  shall 
tond  fide,  believe  to  be  marked  contrary  to,  or  not  to  be  marked  as  by 
the  said  acts  and  this  act  required,  to  seize  the  said  hops,  bag  or  bags, 
and  pocket  or  pockets,  and  to  detain  the  same  for  a  space  of  time  not 
exceeding  one  month,  or  such  further  time  as  any  justice  of  the  peace 
may  order. 

Sect.  11.  In  every  proceeding  and  document  whatsoever  in  which  any  Description,  trade 
description,  trade  mark,  or  symbol,  or  imitation  thereof,  marked  on  ™aybe°describ'ed 
any  bag  or  pocket,  or  any  part  or  parts  thereof,  shall  be  intended  to  generally. 
be  mentioned,  it  shall  not  be  necessary  to  set  forth  any  copy  or  fac- 
simile thereof,  and  it  shall  be  sufficient  to  describe  the  same  generally 

VOL.  II.  4  K 


1346 

Hops. 


29  Vict.  c.  37. 

Conviction  not  to 
affect  any  right  or 
civU  remedy. 


Becovery  of 
penalties. 


Summary  pro- 
ceedings before 
justices  to  be 
within  11  &  12 
Vict.  c.  43. 


How  penalties 
recovered  by 
action  are  to  bo 
disposed  of. 


Plaintiff  entitled 
to  costs. 


How  penalties 
recovered  by  sum- 
mary proceedings 
disposed  of. 


Limitation  of 
action. 


Vendor  to  be 
deemed  to  con- 
tract that  descrip- 
tion, &c. ,  is 
genuine. 


Party  aggrieved 


as  being  a  description,  trade  mark,  or  symbol,  in  imitation  thereof, 
contrary  to  tbe  said  recited  acts  and  this  act. 

Sect.  12.  No  proceeding  under  this  act  or  the  recited  acts  shall  take 
away,  diminish,  or  prejudicially  affect  any  civil  remedy  which  the 
person  aggrieved  may  be  entitled  to  at  law  or  in  equity  or  otherwise, 
or  exempt  or  excuse  any  person  from  answering  or  making  discovery 
upon  examination  as  a  witness,  or  upon  interrogatories  or  otherwise, 
in  any  suit  or  other  civil  proceeding :  Provided  always,  that  no  evi- 
dence, statement,  or  discovery  which  any  person  shall  be  compelled  to 
give  or  make  shall  be  admissible  in  evidence  against  such  person  in 
support  of  any  proceeding  under  this  act  or  the  said  recited  acts. 

Sect.  13.  Where  any  person  shall  have  committed  any  offence  under 
this  act  or  the  said  recited  acts,  whereby  he  shall  have  forfeited  or  be- 
come liable  to  pay  any  sum  of  money,  every  such  penalty  or  sum  of 
money  may  be  recovered  in  manner  provided  by  sect.  15  of  "The 
Merchandise  Marks  Act,  1862." 

Sect.  14.  In  every  case  in  which  any  penalty  or  sum  of  money  for- 
feited as  hereinbefore  mentioned  shaU  be  sought  to  be  recovered  by  a 
summary  proceeding  before  2  justices  of  the  peace,  the  offence  or  act 
by  the  committing  or  doing  of  which  such  penalty  or  sum  of  money 
shall  have  been  so  forfeited  shall  be  and  be  deemed  to  be  an  offence 
and  act  within  the  meaning  of  11  &  12  Vict.  o.  43,  see  "Justices." 
And  the  information,  conviction  of  the  offender,  and  other  proceedings 
for  the  recovery  of  the  penalty  or  sum  so  forfeited  shall  be  had  accord- 
ing to  the  provisions  of  the  said  act. 

Sect.  15.  In  every  case  in  which  judgment  shall  be  obtained  in  any 
action  for  the  amount  of  any  penalty  or  sum  of  money  forfeited  as 
aforesaid,  the  amount  of  such  penalty  or  sum  of  money  in  respect  of 
which  such  judgment  was  so  recovered  as  aforesaid  shall  be  paid  by 
the  defendant  to  the  sheriff  or  ofUcer  entitled  to  levy,  demand,  or 
receive  the  same,  who  shall  account  for  one  moiety  thereof  in  like 
manner  as  other  monies  payable  to  her  Majesty,  and  shall  pay  the 
other  moiety  to  the  plaintiff;  and,  if  it  be  not  paid,  the  said  penalty 
or  sum  of  money  may  be  recovered,  or.  the  amount  thereof  levied,  or 
the  payment  thereof  enforced  by  execution  or  other  proper  proceeding 
as  money  due  to  her  Majesty ;  and  any  plaintiff  suing  on  behalf  of  her 
Majesty  upon  obtaining  judgment  shall  be  entitled  to  recover  and 
have  execution  for  all  the  costs  of  suit,  which  shall  include  a  full 
indemnity  for  all  costs  and  charges  which  he  shall  or  may  have  ex- 
pended or  incurred  in,  about,  or  for  the  purposes  of  the  action,  unless 
the  Court  or  a  judge  thereof  shall  direct  that  costs  of  the  ordinary 
amount  only  shall  be  allowed. 

Sect.  16.  One  moiety  of  any  penalty  or  sum  of  money  recovered  by 
summaiy  proceeding  as  aforesaid  shall  be  deemed  money  payable  to 
her  Majesty,  and  the  other  moiety  shall  be  paid  by  the  justices  to  the 
complainant. 

Sect.  17.  No  person  shall  commence  any  action  or  proceeding  for 
the  recovery  of  any  penalty  after  the  expiration  of  3  years  next  after 
the  committing  of  the  offence,  or  should  discovery  thereof  not  be 
made  within  the  said  3  years,  then  no  person  shall  commence  any 
action  or  proceeding  for  the  recovery  of  any  penalties  after  the  expira- 
tion of  one  year  next  after  the  said  discovery  of  the  offence. 

Sect.  18.  Every  person  who  after  the  21st  August,  1866,  shaE  sell 
any  hops  in  any  bag  or  pocket  having  marked  thereon  any  name, 
description,  date,  trade  mark,  or  synibol  intended  to  indicate  the  name 
of  the  person  by  whom,  or  the  parish,  county,  or  place  where,  or  the 
year  when  the  said  hops  were  grown,  shall  be  deemed  to  contract  that 
the  said  description,  dat6,_  trade  mark,  and  symbol  were  genuine  and 
true,  and  that  such  description,  date,  trade  mark,  and  symbol  were  in 
accordance  with  this  and  the  said  recited  acts. 

Sect.  19.   In  every  case  in  which  any  person  shall  do  or  cause  to  bo 
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done  any  act  contrary  to  tMs  or  tlie  said  recited  acts,  every  person         ffops 
■aggrieved  by  any  such,  wrongful  act  shall  be  entitled  to  maintain  an 


action  or  suit  for  damages  in  respect  thereof  against  the  person  who  ^'  ^'°''  "•  ^'^• 
shall  be  guilty  of  haying  done  such  act,  or  causing  or  procuring  the  "ama^es"™"^ 
same  to  be  done.  ' 

Sect.  20.  The  provisions  of  sections  23  and  24  of  "  The  Merchandise  Provisions  of 
Marks  Act;  1862,"  shall  be  considered  as  incorporated  in  this  act  as  Sco*™orIted  "'  ^^' 
fully  as  if  the  same  were  here  set  forth  and  re-enaoted  at  length. 

Sect.  22.   The  expression  "The  Hop  (Prevention  of  Frauds)  Act,  Short  title. 
1866,"  shall  be  a  sufficient  description  of  this  act. 


As  to  post-horse  duties,  see  tit.  "  Excise,  Tiorses  let  to  hire." 
As  to  race -horse  duties,  see  "Excise,  race-liorse  duties." 
As  to  taxes  on  horses,  see  tit.  "  Taxes." 
As  to  the  kiUing  and  mainiing  of,  see  tit.  "  Cattle." 
As  to  the  stealing  of,  see  tit.  "  Larcmy." 
As  to  putting  stoned  and  scabbed,  horses  on  commons,  see  "  Com- 

inion." 

I.  Buying  Stolen  Horses,  &c.,  p.  1347. 
II.  Slaughtering  of,  p.  1351. 
III.  Horse-Racing,  p.  1359. 


I.  fusing  Stolen  Wioxmst  &f. 

[2  &  3  Ph.  &  M.  c.  7 ;  31  Eliz.  c.  12.] 

The  2  &  3  Ph.  &  M.  c.  7,  intituled,  ' '  An  Act  against  the  buying  of  2  &  3  ph.  &  m.  c.  7. 
stolen  horses,"  enacts  by  sect.  2,  that  the  owner,  governor,  ruler,  fermor,  Former  misuse  in 
steward^  bailiff,  or  chief  keeper  of  every  fair  and  market  overt  within  sale  of  stolen 
this  realm,  and  other  the  Queen's  dominions,  shall,  before  the  feast  of  'worses. 
Easter  next,  and  so  yearly,  appoint  and  limit  out  a  certain  and  special  How  horses  to  be 
open  place  within  the  town,  place,  field,  or  circuit,   where  horses,  ^arket?"^  °^ 
mares,  geldings,  and  colts  have  been  and  shall  be  used  to  be  sold  in  any 
fair  or  market  overt ;  in  which  said  certain  and  open  place  as  is  afore- 
said there  shall  be  by  the  said  ruler  or  keeper  of  the  said  fair  or 
market,  put  in  and  appointed  one  sufQcient  person  or  more  to  take 
toll,  and  keep  the  same  place  from  ten  of  the  clock  before  noon  untH 
sunset  of  every  day  of  the  aforesaid  fair  and  market,  upon  pain  to 
lose  and  forfeit  for  every  default' 40s. ;    and  that  every  toll-gatherer,  ^^^J''^*"^.^^^!?^^^ 
his  deputy  or  deputies,  shall,  during  the  time  of  every  the  said  fairs  falr^and  also  a'"^^^ 
and  markets,  take  their  due  and  lawful  tolls  for  every  such  horse,  toll-taker, 
mare,  gelding,  or  colt,  at  the  said  open  place  to  be  appointed  as  is  When,  where,  and 
aforesaid,  and  betwixt  the  hours  of  ten  of  the  clock  in  the  morning  ^oMesshaU be"'^ 
and  sunset  of  the  same  day,  if  it  be  tendered,  and  not  at  any  other  taken, 
time  or  place  ;    and  shall  have  presently,  before  him  or  them,  at  the 
iaking  of  the  same  toll,  the  parties  to  the  bargain,  exchange,  gift, 
contract,  or  putting  away  of  every  such  horse,  mare,  gelding,  or  colt, 
and  also  the  same  horse,  mare,  gelding,  and  colt  so  sold,  exchanged, 
or  put  away ;   and  shall  then  write  or  cause  to  be  written  in  a  book  to 
be  kept  for  that  purpose,  the  names,  surnames,  and  dweUing-plaoes 
"of  all  the  said  parties,  and  the  colour,  with  one  special  mark  at  the 
least,  of  every  such  horse,  ma,re,  gelding  and  colt ;    on  pain  to  forfeit 
at  and  for  every  default,  contrary  to  the  tenor  thereof,  40s. 

Sect.  3.  And  the  said  toll-gatherer  or  keeper  of  the  said  book  shall,  A  note  of  all  horses 
within  one  day  next  after  every  such  fair  or  market,  bring  and  deliver  ^°^^  ™  he'teken.' 

4  E  2 
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1.  Buying  stolen  Ms  said  book  to  tte  owner,  governor,  ruler,  steward,  bailiff,  or  cbief 
horses,  &c.       keeper  of  tbe  said  fair  or  market,  who  stall  then  cause  a  note  to  be- 

made  of  tie  true  number  of  aU  horses,  mares,  geldings  and  colts, 

2  &  8  Ph.  &  M.  0. 7.    gQi^  at  the  said  market  or  fair,  and  shall  there  subscribe  his  name  or 
set  his  mark  thereunto ;    upon  pain  to  him  that  shall  make  default 
therein,  to  lose  and  forfeit  for  every  default  40s.,  and  also  answer  the 
party  aggrieved  by  reason  of  the  same  his  negligence  in  every  behalf. 
The  using  of  a  Sect.  4.  The  sale,  gift,  exchange,  or  putting  away,  after  the  last  day 

fai'r™r''4;o^^tie£ore  °^  February  now  next  coming,  in  any  fair  or  market  overt,  of  any 
the'owner's  pro-  horse,  mare,  gelding,  or  colt,  that  is  or  shall  be  thievishly  stolen,  or 
perty  shall  be  feloniously  taken  away  from  any  person  or  persons,  shall  not  alter, 
taken  away.  ^^j^^  away,  nor  exchange  the  property  of  any  person  or  persons  to  or 

from  any  such  horse,  mare,  gelding  or  colt,  unless  the  same  horse, 
mare,  gelding,  or  colt  shall  be,  in  the  time  of  the  said  fair  or  market 
whereiu  the  same  shaU  be  so  sold,  given,  exchanged,  or  put  away, 
openly  ridden,  led,  walked,  driven,  or  kept  standing  by  the  space  of 
one  hour  together  at  the  least,  betwixt  ten  of  the  clock  in  the  morning 
and  the  sun  setting,  in  the  open  place  of  the  fair  or  market  wherein 
horses  are  commonly  used  to  be  sold,  and  not  within  any  house,  yard, 
back-side,  or  other  privy  or  secret  place,  and  unless  aU  the  parties  to 
the  bargain,  contract,  gift  or  exchange,  present  in  the  said  fair  or 
market,  shall  also  come  together,  and  bring  the  horse,  mare,  gelding, 
or  colt,  so  sold,  exchanged,  given,  or  put  away,  to  the  open  place 
appointed  for  the  toll-taker,  or  for  the  book-keeper  where  no  toU  is 
due,  and  there  enter,  or  cause  to  be  entered,  their  names  and  dwelling- 
places  in  manner  as.  is  aforesaid,  with  the  colour  or  colours,  and  one 
special  mark  at  the  least,  of  every  the  same  horses,  mares,  geldings, 
or  colts,  in  the  toll  taker's  book,  or  in  the  keeper's  book  for  that 
purpose  where  no  toU  is  due,  as  is  aforesaid,  and  also  pay  him  their 
toU,  if  they  ought  to  pay  any ;  and  if  not,  then  the  buyer  to  give  one 
penny  for  the  entry  of  their  names,  and  executing  the  other  circum- 
stances afore  rehearsed,  to  him  that  shall  write  the  same  in  the  said 
book. 
Owner  empowered  Sect.  5.  And  if  any  horse,  mare,  gelding,  or  colt,  that  is  or^hall  be 
to  retake  horse.  thievishly  stolen  or  taken  away,  shall,  after  the  said  last  day  of  Feb- 
ruary next  coming,  be  sold,  given,  exchanged,  or  put  away  in  any 
fair,  or  market,  and  not  used  in  all  points  according  to  the  tenor  and 
intent  of  this  estatute,  that  then  the  owner  of  every  such  horse,  mare, 
gelding,  or  colt,  shall  and  may  by  force  of  this  estatxite  seize  or  take 
again  the  said  horse,  mare,  gelding,  or  colt,  or  have  an  action  of 
detinue  or  replevin  for  the  same;  any  sale,  gift,  exchange,  or  putting 
away  of  any  such  horse,  mare,  gelding,  or  colt,  other  than  according 
to  this  estatute,  in  any  wise  notwithstanding. 
Penalties,  who  en-  Sect.  6.  The  one-half  of  all  which  forfeitures  to  be  to  the  King  and 
recovei-able'^  ^°^  Queen's  Majesties,  her  heirs,  and  successors,  and  the  other  to  him  or 
them  that  will  sue  for  the  same  before  the  justices  of  peace,  or  in  any 
of  the  King's  and  Queen's  Majesties'  ordinary  courts  of  record,  by 
bill,  plaint,  action  of  debt,  or  information,  in  which  suits  no  pri-tec- 
tion,  essoin,  or  wager  of  law  shall  be  allowed. 
Justices  to  hear  Sect.  7.  The  justices  of  the  peace  of  every  place  and  county,  as  weU 

offen"JeSrMaid.  ^tbin  liberties  as  without,  shall  have  authority  in  their   sessions, 
within  the  limits  of  their  authority  and  commission,  to  inquire,  hear, 
and  determine  aU  offences  against  this  estatute,  as  they  may  do  any 
other  matter  triable  before  them. 
Allowance  for  the       Sect.  8.  In  every  such  fair  or  market,  where  any  toU  is  nor  shall  be 
book-keeper  where  due  ne  leviable  by  reason  of  the  freedom,  liberty,  or  privilege  of  the 
no  toll  due.  gg^£^  fg^jj,  qj,  market,  the  keeper  or  keepers  of  the  book,  touching  the 

execution  of  this  present  act,  shall  take  nor  exact  but  one  penny  upon 
and  for  every  contract,  for  his  labour  in  writing  the  entry  concerning 
the  premises  in  manner  and  form  as  is  before  declared. 
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The  stat.  31  Eliz.  o.  12,  intituled,  "An  Act  to  avoid,  torse-stealing,"  1.  Buying  stolen 
recites,  horses,  &c. 

Sect.  2.  That  no  person  shall,  in  any  fair  or  market,  sell,  give,  ex-  \ 

change,  or  put  away  any  horse,  mare,  gelding,   colt,  or  fiUy,  unless  ^^™^' °' j'^' 
the  toll- taker  there,  or  (where  no  toll  is  paid)  the  book-keeper,  hailiflF,  or  i„  markets  °&i^^ 
the  chief  officer  of  the  same  fair  or  market,  shall  and  will  take  upon  him  must  be  known  to 
perfect  knowledge  of  the  person  that  so  shall  sell  or  offer  to  sell,  give,  *t}Jg'''^^''^  wiu"""* 
or  exchange,  any  horse,  mare,  gelding,  colt,  or  filly,  and  of  his  true  avouch  the  sale,; 
Christian  name,  surname,  and  place  of  dwelling  or  resiancy,  and  shall  which  shall  be 
enter  all  the  same  his  knowledge  into  a  book  there  kept  for  sale  of  book^^o!'  ° 
horses ;  or  else,  that  he  so  selling  or  offering  to  sell,  give,  exchange,  ^  sufficient  »nd 
or  put  away  any  horse,  mare,  gelding,  colt,  or  filly,  shall  bring  unto  credible  person 
the  toU- taker,  or  other  officer  aforesaid,  of  the  same  fair  or  market,  ^^  avouch  the 
one  sufficient  and  credible  person  that  can,  shall,  or  will  testify  and 
declare  unto  and  before  such  toll-taker,  book-keeper,  or  other  officer, 
that  he  knoweth  the  party  that  so  selleth,  giveth,  exohangeth,  or  put- 
teth  away  such  horse,  mare,  gelding,  colt,  or  filly,  and  his  true  name, 
surname,  mystery,  and  dwelling  place,  and  there  enter  or  cause  to  be 
entered  in  the  book  of  the  said  toll-taker  or  officer,  as  well  the  true 
Christian  name,  surname,  mystery,  and  place  of  dwelling  or  resiancy 
of  him  that  so  selleth,  giveth,  exchange th,   or  putteth   away   such 
horse,  mare,  gelding,  colt,  or  fiUy,  as  of  him  that  so  shall  testify 
or  avouch  his  knowledge  of  the  same  person ;  and  shall  also  cause  to 
be  entered  the  very  true  price  or  value  that  he  shall  have  for  the  same 
horse,  mare,  gelding,  colt,  or  filly  so  sold ;  and  that  no  person  shall  Price  of  horse  to 
take  upon  him  to  avouch,  testify,  or  declare  that  he  knoweth  the  toiler's  iMok 
party  that  so  shall  offer  to  sell,  give,  exchange,  or  put  away  any  such 
horse,  mare,  gelding,  colt,  or  fiUy,  unless  he  do  indeed  truly  know  the 
same  party,  and  shall  truly  declare  to  the  toU-taker  or  other  officer 
aforesaid,  as  well  the  Christian  name,  surname,  mystery,  and  place  of 
dwelling  and  resiancy  of  himself,  as  of  him  of  and  for  whom  he  maketh 
such  testimony  and  avouchment ;  and  that  no  toll-taker  or  other  person 
keeping  any  book  of  entry  of  sales  of  horses  in  fairs  or  markets  shall 
take  or  receive  any  toU,  or  make  entry  of  any  sale,  gift,  exchange,  or 
putting  away  of  any  horse,  mare,  gelding,  colt,  or  fiUy,  ujiless  he 
knoweth  the  party  that  so  seUeth,  giveth,  exohangeth,  or  putteth  away 
any  such  horse,  mare,  gelding,  colt,  or  fiUy,  and  his  true  Christian 
name,  surname,  mystery,  and  place  of  his  dwelling  or  resiancy,  or  the 
party  that  shaU  and  wiU  testify  and  avouch  his  knowledge  of  the  same 
person  so  selling,  giving,  exchanging,  or  putting  away  such  horse, 
mare,  gelding,  colt,  or  filly,  and  his  true  Christian  name,  surname, 
mystery,  and  place  of  dwelling  or  resiancy,  and  shall  make  a  perfect 
entry  into  the  said  book  of  such  his  knowledge  of  the  person,  and  of 
the  name,  surname,  mystery,  and  place  of  the  dwelling  or  resiancy  of 
the  same  person,  and  also  the  true  price  or  value  that  shall  be  bond 
fide  taken  or  had  for  any  such  horse,  mare,  gelding,  colt,  or  fiUy,  so 
sold,  given,  exchanged,  or  put  away,  so  far  as  he  can  understand  the 
same,  and  then  ^ve  to  the  party  so  buying  or  taking  by  gift,  ex- 
change, or  otherwise,  such  horse,  mare,  gelding,  colt,  or  filly,  requiring 
and  paying  2rf.  for  the  same,  a  true  and  perfect  note  in  writing  of  all 
the  fuU  contents  of  the  same,  subscribed  with  his  hand ;  on  pain  that  a  note  in  writing 
every  person  that  so  shaU  sell,  give,  exchange,  or  put  away,  any  horse,  ^^f  J^J^J]'™" '" 
mare,  gelding,  colt,  or  fiUy,  without  being  known  to  the  toU-taker  or 
other  officer  aforesaid,  or  without  bringing  such  a  voucher  or  witness, 
causing  the  same  to  be  entered  as  aforesaid,  and  every  person  making 
any  untrue  testimony  or  avouchment  in  the  behalf  aforesaid,  and  every 
toll-taker,  book-keeper,  or  other  officer  of  fair  or  market  aforesaid.  Penalty  of  person 
offending  in  the  premises  contrary  to  the  true  meaning  aforesaid,  shall  aSail  "^  "^^"^ 
forfeit  for  every  such  default  the  sum  of  51.;  but  also  that  every  sale,  gj^j^ otijgj.„igg 
gift,  exchange,  or  other  putting  away  of  any  horse,  mare,  gelding,  ^^0. 
colt,*  filly,  in  fair  or  market,  not  used  in  all  points  according  to  the  »  sic. 


I^orses  autr  '^oxmMmn^. 


31  Eliz.  ^.  12. 


Justices  may  hear 
and  determine 
offences  aforesaid. 
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1.  Buying  stolen  ti'ue  meaning  aforesaid,  stall  be  Toid  ;  the  one-half  of  all  wtich  for- 
<t-c.  feitures  to  be  to  the  Queen's  Majesty,  her  heirs  and  successors,  and 
the  other  half  to  him  or  them  that  will  sue  for  the  same  before  the 
justices  of  peace,  or  in  any  of  her  Majesty's  ordinary  courts  of  record, 
by  biU,  plaint,  action  of  debt  or  information;  in  which  no  essoign 
or  protection  shall  be  allowed. 

Sect.  3.  The  justices  of  peace  of  every  place  and  comity,  as  well 
within  liberties  as  without,  shall  have  authority  in  their  sessions, 
within  the  limits  of  their  authority  and  commission,  to  inquire,  hear, 
and  determine  all  offences  against  this  statute  as  they  may  do  any 
other  matter  triable  before  them. 

Sect.  4.  If  any  horse,  mare,  gelding,  colt,  or  fiUy,  after  20  days  next 
ensuing  the  end  of  this  session  of  Parliament,  shall  be  stolen,  and 
after  shall  be  sold  in  open  fair  or  market,  and  the  same  sale  shall  be 
used  in  all  points  and  circumstances  as  aforesaid,  that  yet,  never- 
theless, the  sale  of  any  such  horse,  mare,  gelding,  colt,  or  filly,  within 
6  months  next  after  the  felony  done,  shall  not  take  a,way  the  property 
of  the  owner  from  whom  the  same  was  stolen,  so  as  claim  be  made 
within  6  months  by  the  party  from  whom  the  same  was  stolen,  or  by 
his  executors  or  administrators,  or  by  any  other  by  any  of  their 
appointment,  at  or  ia  the  town  or  parish  where  the  same  horse,  mare, 
gelding,  colt,  or  filly  shall  be  found,  before  the  mayor  or  other  head 
officer  of  the  same  town  or  parish,  if  the  same  horse,  mare,  gelding, 
colt  or  filly  shall  happen  to  be  found  in  any  town  corporate  or  market 
town,  or  else  before  any  justice  of  peace  of  that  county  near  to  the 
place  where  such  horse,  mare,  gelding,  colt,  or  filly  shall  be  found,  if 
it  be  out  of  a  town  corporate  or  market  town;  and  so  as  proof  be  made 
within  40  days  then  next  ensuiug  by  two  sufficient  witnesses,  to  be 
produced  and  deposed  before  such  head  officer  or  justice  (who,  by 
virtue  of  this  act,  shall  have  authority  to  minister  an  oath  in  that 
behalf),  that  the  property  of  the  same  horse,  mare,  gelding,  colt,  or 
filly  so  claimed,  was  in  the  party  by  or  from  whom  such  claim  is 
Owner  may  re-  made,  and  was  stolen  from  him  within  6  months  next  before  such 
deem  a  horse  claim  of  any  such  horse,  mare,  gelding,  colt,  or  filly;  but  that  the 

stolen  from  him  i.      j.  "^    i  j_i  •  -i   i         °  °  ij-  ij.  hm 

within  six  months  party  from  whom  the  said  horse,  mare,  geldmg,  colt,  or  filly  was 
after,  paying  the  stolen,  his  exeoutors  or  administrators,  shall  and  may  at  all  times 
^"°°'  after,  notwithstanding  any  such  sale  or  sales  in  any  fair  or  open 

market  thereof  made,  have  property  and  power  to  have,  take  again, 
and  enjoy  the  said  horse,  mare,  gelding,  colt,  or  filly,  upon  payment, 
or  readiness  or  offer  to  pay  to  the  party  that  shall  have  the  possession 
and  interest  of  the  same  horse,  mare,  gelding,  colt,  or  filly,  if  he  will 
receive  and  accept  it,  so  much  money  as  the  same  party  shall  depose 
and  swear  before  such  head  officer  or  justice  of  peace  (who  by  virtue  of 
this  act  shall  have  authority  to  minister  and  give  an  oath  in  that 
behalf)  that  he  paid  for  the  same  iond  fide  without  fraud  or  collusion ; 
any  law,  statute,  or  other  thing  to  the  contrary  thereof  in  anywise 
notwithstanding. 

For  the  decisions  on  these  statutes,  see  5ac.  Ah.  " .Fairs  and  Mar- 
Jeets;"  Com.  Dig.  "  Mar  Jed,"  E.;  2  Inst.  719;  2  Bla.  Com.  450;  1  Chit 
Col.  Statutes,  "Horses,"  36. 

If  a  horse  has  been  stolen,  and  the  requisites  of  the  above  statutes 
have  not  been  duly  observed,  the  owner  may  at  any  time  retake  his 
horse  wherever  he  happens  to  find  him,  or  bring  an  action  for  it  at  his 
election.  (2  Bla.  Com.  451 ;  2  Ghitty  Com.  L.  151).  And  if  the  seller 
is  entered  in  the  toll  book  by  a  false  name,  the  property  is  not  altered. 
{Oihb's  case,  Owen,  27;  1  Leon.  158,  8.  C.  contra;  Cro.  Eliz.  86;  Barker 
V.  Reading,  Bir  W.  Jones,  163;  2  Inst.  Ill ;  Com.  Dig.  "Market,"  E. 
But  see  Wikes  v.  Morefoots,  Cro.  Eliz.  86.) 

Unless,  however,  the  horse  was  stolen,  a  magistrate  has  no  autho- 
rity to  restore  it ;  and  therefore,  where  a  complaint  was  made  to  a 
roagistrate  by  A.  the  owner,  that  his  horse  had  been  stolen  by  B.  with- 


Observations  on 
the  stat,  2  &  3 
Ph.  &  M,  c.  r,  and 
31  EUz.  c.  12. 
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out  actual  proof  of  its  having  been  stolen ;  it  was  held,  that  an  officer,  2.  Slaughtering! 
although  armed  with  a  warrant  against  B.,  is  not  justified,  under  the       of  horses. 

31  Eliz.  c.  12,  s.  4,  in  taking  the  horse  out  of  the  possession  of  the  \ 

londfide  purchaser  from  B.     {Josephs  y.  Adhins,  2  Stark.  76.) 

The  statutes  extend  to  horses  wrongfully  taken,  though  not  stolen. 
(2  Inst.  717;  Barker  v.  Beading,  Sir  W.  Jones,  163:  Com.  Biq.  "Mar- 
ket," E.) 

_  It  has  been  held,  that,  if  a  party  has  good  reason  to  believe  that 
his  horse  has  been  stolen,  he  cannot  maintain  trover  against  the 
person  who  bought  the  horse  of  the  supposed  thief,  without  first  doing 
all  in  his  power,  and  what  can  be  reasonably  expected  of  him,  to  bring 
the  thief  to  justice  and  convict  him.  {Grimson  v.  Woodfall,  2  G.  &  /-". 
41 ;  and  Id.  43,  n. ;  Peer  v.  Humphrey,  2  A.  tfc  E.  499.)  This  is  re- 
quired of  the  owner  on  the  score  of  public  policy ;  but  the  rule  does 
not,  it  would  seem,  apply  to  third  parties  prosecuting.  Nor  need  the 
owner  first  prosecute  where  the  action  is  founded  on  a  contract. 

In  Peer  v.  Humphrey  (2  A.  &  E.  495),  where  property  feloniously 
taken  from  the  plaintiff  was  sold  by  the  felon  to  the  defendant,  who 
purchased  hondfide,  but  not  in  market  overt.  The  plaintiff  gave  notice 
of  the  felony  to  the  defendant,  who  afterwards  sold  the  property  in 
market  overt.  After  which  the  plaintiff  prosecuted  the  felon  to  con- 
viction. Held,  that  the  plaintiff  might  recover  from  the  defendant 
the  value  of  the  property  in  trover. 


II.  Heflulattotts  m  to  t^e  Slaugfitermg  of  i^orses,  &c. 

[26  Geo.  3,  c.  71  ;  .5  &  6  "Will.  4,  o.  59,  ss.  7,  8 ;  7&  8  Vict.  c.  87.] 

As  to  where  a  slaughter-house  may  be  deemed  a  nuisance,  see  tit. 
"Nuisance." 

The  26  Geo.  3,  c.  71,  s.  1,  intituled,  "  An  Act  for  regulating  houses  2G  Goo.  3,  c.  71. 
and  other  places  kept  for  the  purpose  of  slaughtering  horses,"  re-  Slaughtering 
cites,  that  no  person  or  persons  shall  keep  or  use  any  house  or  place  ^ke  out  a^lloence 
for  the  purpose  of  slaughtering  or  killing  any  horse,  mare,  gelding,  ao. 
colt,  filly,  ass,  mule,  bull,  ox,  cow,  heifer,  calf,  sheep,  hog,  goat,  or 
other  cattle,  which  shall  not  be  killed  for  butcher's  meat,  without  first 
taking  out  a  licence  for  that  purpose  at  the  general  quarter  sessions 
held  for  the  county,  riding,  city,  town,  district,  division,  or  liberty 
wherein  such  slaughtering  house  or  place  shall  be  situate  {a) ;  and  the 
justices  of  the  peace,  at  their  general  quarter  sessions  assembled,  are 
hereby  authorised  and  empowered  to  grant  such  licences  as  aforesaid, 
upon  a  certificate  under  the  hands  and  seals  of  the  minister  and 
churchwardens,  or  overseers,  or  of  the  minister  and  two  or  more  sub- 
stantial householders  of  the  parish  wherein  the  person  or  persons 
applying  for  such  licence  shall  dwell,  that  such  person  or  persons  is  or 
are  fit  and  proper  to  be  trusted  with  the  management  and  carrying  on 
such  business  as  aforesaid :  Provided  always,  that,  in  case  of  the  death 
of  any  person  to  whom  such  licence  as  aforesaid  shall  be  granted,  it 
shall  and  may  be  lawful  for  the  widow  or  personal  representative  of 
such  person  so  dying  to  carry  on  the  said  business  until  the  then  next 
ensuing  general  quarter  sessions  of  the  peace. 

Sect.  2.  Every  such  licence  shall  be  signed  by  the  justices  of  the  justices  to  gi'ant 
peace  assembled  at  such  general  quarter  sessions,  or  by  the  major  part  Ucences,  &c., 
of  them,  and  a  copy  of  every  such  licence  shall  be  entered  in  a  book  to  ^'ered"  &a'  ''^ 
be  kept  for  that  purpose  by  the  clerk  of  the  peace  of  the  county  where- 
in the  same  shall  be  so  granted  as  aforesaid ;  and  that  all  and  every 
person  and  persons  shall  have  liberty  at  all  times  (Sundays  excepted), 

(a)  Such  licence  is  to  he  annual,  7  &  8  Vict.  c.  87,  s.  1,  post  (p.  1357),  and 
may  be  cancelled,  post  (p.  1357). 


l^oxsts  antr  ^otrnMrnn^- 


26  Geo.  8,  c'Tl. 

PersoifB  licensed, 
to  affix  to  their 
Iiousas  tlie  words 
herein. 
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2.  Slaughtering  between  tte  hours  of  10  and  12  of  the  clock  in  the  forenoon,  to  search 
of  horses.       the  office  of  such  clerk  of  the  peace  wherein  any  such  copy  shall  be 
entered  or  kept,  and  to  make  an  extract  or  extracts  from  the  same, 
paying  for  every  such  search  the  sum  of  6d. ;  and  all  and  eyery  per- 
son and  persons  so  licensed  as  aforesaid  shall  cause  to  be  painted  or 
afB.xed  over  the  door  or  gate  of  the  house  or  place  where  he,  she,  or 
they  shall  carry  on  the  said  business,  in  large  legible  characters,  his, 
her,  and  their  name  and  names,  with  the  words  ' '  Licensed  for  slaughter- 
ing horses,  pursuant  to  an  act  passed  in  the  twenty-sixth  year  of  his 
Majesty  King  George  the  Third." 
Previous  notice  to      Sect.  3.  Every  occupier  and  occupiers  of  every  such  licensed  slaugh- 
be  sent,  when        tering  house  or  place  shall,  6  hours  previous  to  the  slaughtering  or 

horses,  &c.,  are        ,  .,,,  o       „  ,  J^  '       -  -.  ^,.     „,,  ■,      in      „  ~: 

intended  to  be  killing  of  any  horse,  mare,  gelding,  colt,  tiUy,  ass,  mule,  bull,  ox,  cow, 
slaughtered,  to  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle,  which  shall  not  be  killed, 
is  toSf an^ic-  for  the  purpose  of  butcher's  meat,  and  previous  to  the  flaying  any 
such  horse,  mare,  gelding,  colt,  filly,  ass,  mule,  bull,  ox,  cow,  heifer, 
calf,  sheep,  hog,  goat,  or  other  cattle,  brought  dead  to  such  slaughter- 
ing house,  or  other  place,  give  notice  in  writing  to  a  person  to  be 
appointed  in  manner  hereinafter  mentioned  as  inspector,  to  the  intent 
that  such  inspector  may,  upon  such  notice  as  aforesaid,  and  before  any 
such  horse,  mare,  gelding,  colt,  filly,  ass,  mule,  buU,  ox,  cow,  heifer, 
calf,  sheep,  hog,  goat,  or  other  cattle  shall  be  slaughtered,  killed,  or 
flayed,  take  an  exact  account  and  description  of  the  height,  age  (as 
near  as  may  be),  colour,  and  particular  marks  of  every  horse,  mare, 
gelding,  foal  or  filly,  ass  or  mule,  brought  alive  for  the  purpose  of 
being  slaughtered  or  killed,  or  brought  dead  as  aforesaid,  and  of  the 
colour  and  particular  marks  of  every  cow,  bull,  heifer,  ox,  calf,  sheep, 
hog,  goat,  or  other  cattle  brought  alive  or  dead  for  either  of  the  pur- 
poses aforesaid ;  and  no  such  horse,  mare,  gelding,  foal  or  filly,  ass, 
mule,  ox,  bull,  cow  or  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle 
shall  be  slaughtered,  killed,  or  flayed,  but  between  the  hours  of  8  of 
the  clock  in  the  morning,  and  4  of  the  clock  in  the  evening,  during  the 
months  of  October,  November,  December,  January,  February,  and 
March ;  and  between  the  hours  of  6  of  the  clock  in  the  morning,  and 
8  of  the  clock  in  the  evening,  during  the  months  of  April,  May,  June, 
July,  August,  and  September,  in  every  year. 
Account  to  be  Sect.  4.  Every  person  so  licensed  as  aforesaid  shall,  at  the  time  any 

kept  by  the  own-  jiorse,  mare,  or  gelding,  colt,  filly,  ass,  or  mule,  or  any  ox,  bull,  cow, 
inghouse^f  of  the  heifer.  Calf,  sheep,  hog,  goat,  or  any  other  cattle,  shall  be  brought  for 
'■''--  the  purpose  of  slaughtering,  killing,  or  flaying,  make  or  cause  to  be 
made  an  entry  in  a  book  to  be  kept  for  that  purpose,  in  a  fair  legible 
hand,  of  the  name  and  names,  place  and  places  of  abode,  profession 
and  professions  of  the  owner  or  owners  thereof,  and  also  of  the  person 
and  persons  who  shall  bringthe  same  to  be  slaughtered,  killed,  or  flayed, 
and  the  reason  or  reasons  why  the  same  is  brought  to  be  slaughtered, 
kiUed,  or  flayed,  which  reason  and  reasons  the  person  or  persons  bring- 
ing the  same  is  and  are  hereby  required  to  declare  to  such  person  or 
persons  so  licensed  as  aforesaid ;  which  book  shall  at  all  times  be  open 
for  the  perusal  and  examination'of  the  inspector  and  inspectors  to  be  ap- 
pointed under  this  act ;  and  all  and  every  such  licensed  person  and 
persons  shall  at  all  times  attend  with  and  produce  such  book  before 
any  one  justice  of  the  peace  for  the  county,  city,  liberty,  or  place,  where 
such  licensed  slaughtering  house  or  place  shall  be  situate,  when  re- 
quired by  warrant  or  order  under  the  hand  and  seal  of  such  justice  of 
the  peace  so  to  do,  and  shall  likewise  produce  the  same  at  every  general 
quarter  sessions  of  the  peace  which  shall  be  held  in  and  for  the  said 
county. 

Sect.  5.  Such  of  the  parishioners  as  by  law  are  entitled  to  meet  in 
vestry  for  the  purpose  of  choosing  parish  officers,  shall,  in  every 
parish  wherein  any  such  slaughtering  house  or  place  shall  be  situated, 
annually,  or  oftener  as  occasion  may  require,  appoint  one  or  more 


Times  of  slaugh- 
tering, &c. 


owners  of  the 
cattle  brought, 


Vestry  to  appoint 
inspectors. 
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proper  person  or  persons  to  be  an  inspector  or  inspectors  to  inspect,  2.  Slaughtering 
every  such,  slaughtering  house  and  place  as  aforesaid,  to  -whom  all  and       of  horses. 
every  occupier  and  occupiers,  person  and  persons  carrying  on  such  — — — 

"business  as  aforesaid,  shall,  6  hours  previous  to  his,  her,  or  their  °°'  '  "'.  ' 
slaughtering,  killing,  or  flaying  any  such  horse,  mare,  gelding,  colt, 
filly,  ass,  mule,  bull,  ox,  cow,  heifer,  calf,  sheep,  hog,  goat,  or  other 
cattle,  give  notice  in  writing  of  his,  her,  or  their  intention  so  to  do  ; 
and  such  inspector  or  inspectors  shall  in  person,  or  by  his  or  their  Inspector's  duty, 
servant  or  servants,  attend  at  the  slaughtering  house  or  place  of  the 
person  or  persons  so  giving  such  notice,  and  there  take  such  account 
and  description  as  hereinbefore  directed;  and  eyery  such  inspector 
shall,  and  is  hereby  required  to  keep  a  book  or  books,  and  therein  to 
make  an  entry  of  every  such  account  and  description ;  and  every  such 
occupier  or  person  carrying  on  such  business  as  aforesaid  shall,  for 
every  such  entry,  pay  to  every  such  inspector  6d. ;  and  aU  and  every 
person  and  persons  desiring  to  inspect  such  book  or  books  shall  have 
access  to  the  same  at  aU  times  between  the  hours  of  8  of  the  clock  in 
the  morning,  and  5  in  the  evening,  during  the  months  of  October,  No- 
vember, December,  January,  February,  and  March,  and  between  the 
hours  of  6  of  the  clock  in  the  morning,  and  8  in  the  evening,  during 
the  months  of  April,  May,  June,  July,  August,  and  September,  in 
every  year,  paying  to  such,  inspector  for  every  such  search  the  sum 
of  6d.,  and  no  more ;  and  every  such  inspector  so  appointed  as  afore- 
said shall  cause  to  be  painted  or  afllxed  over  the  door  of  the  house 
where  he  resides  his  name  and  the  words  "  Inspector  of  houses  and 
places  for  slaughtering  horses ; ''  and  in  case  such  inspector  or  in- 
spectors shall,  upon  examination  of  any  horse,  mare,  gelding,  colt, 
filly,  ass,  mule,  bull,  ox,  cow,  heifer,  calf,  sheep,  hog,  goat,  or  other 
cattle,  intended  to  be  slaughtered  or  killed,  have  reason  to  believe,  or 
be  of  opinion,  that  such  horse,  mare,  gelding,  colt,  filly,  ass,  mule, 
bull,  ox,  cow,  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle,  is  or  are 
free  from  disease,  and  in  a  sound  and  serviceable  state,  or  that  the 
same  has  been  stolen  or  unlawfully  come  by,  he  or  they  shall  have 
power,  and  is  and  are  hereby  authorised  and  required,  to  pro- 
hibit the  slaughtering  or  killing  of  any  such  horse,  mare,  gelding, 
colt,  filly,  ass,  mule,  bull,  ox,  cow,  heifer,  calf,  sheep,  hog,  goat,  or 
other  cattle,  for  any  time  not  exceeding  the  space  of  8  days ;  and  in 
"the  meantime  shall,  and  is  and  are  hereby  directed  and  required  to 
cause  an  advertisement  or  advertisements  to  be  inserted  in  the  "Daily 
Advertiser,"  or  some  public  newspaper  circulated  in  the  county  where 
such  slaughter  house  or  place  shall  be  situated,  twice  or  oftener, 
unless  the  owner  or  owners  of  such  horse,  mare,  gelding,  colt,  filly, 
ass,  mule,  bull,  ox,  cow,  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle 
shall  sooner  claim  the  same,  to  certify  under  his,  her,  or  their  hand  or 
hands  to,  or  otherwise  satisfactorily  inform  the  said  iuspector  or  in- 
spectors, that  he,  she,  or  they  sent  or  delivered,  or  caused  the  said 
horse,  mare,  gelding,  colt,  fllly,  ass,  mule,  bull,  ox,  cow,  heifer,  calf, 
sheep,  hog,  goat,  or  other  such  cattle  to  be  delivered  to  the  said  person  or 
persons  so  licensed  for  the  purpose  of  being  slaughtered  or  killed,  the 
expense  of  inserting  such  advertisement  or  advertisements  as  afore- 
said to  be  paid  by  the  occupier  or  occupiers  of  such  slaughtering 
house  or  place  to  such  inspector  or  inspectors ;  and  in  case  such  oc- 
cupier or  occupiers  of  such  slaughtering  house  or  place  shall  refuse 
to  defray  or  pay  the  same,  and  shall  be  thereof  convicted  on  the  oath 
of  any  such  inspector  as  aforesaid,  before  any  one  justice  of  the  peace 
for  the  county  or  district  wherein  such  slaughtering  house  or -place 
shall  be  situated,  he,  she,  or  they  shaU  forfeit  double  the  amount  of 
the  charge  of  such  advertisement  or  advertisements,  to  be  raised  by 
distress  and  sale  of  the  goods  and  chattels  of  such  offender  or  oflenders, 
by  warrant  under  the  hand  and  seal  of  any  such  justice  as  aforesaid ; 
and  the  form  of  such  conviction  shall  be  as  follows :— 
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"A.  B,  is  convicted  on  the  oath  of  C.  D.,  inspector  of  hotises  and  places  for 
slaughtering  horses  for  the  parish  of  E.  in  the  county  of  D.,  of  refusing  to  pay 
tlvesumof  ,  being  the  expense  of  an  advertisetnent  [or,  "  advertiseinents," 

as  the  case  may  be],  inserted  in  the  Daily  Advertiser  or  some  other  public  news- 
paper circulated  in  the  county  [as  the  case  may  be],  pv/rsuant  to  the  directions 
of  the  statute  in  that  case  made  and  provided.  Given  under  my  hand  and  seal 
this        day  of       .  '  F.  Q. 

Seot.  6.  It  shall  and  may  be  lawful  to  and  for  every  inspector  so 
appointed  as  aforesaid,  at  all  times  in  the  day  or  night,  butif  in  the 
night  then  in  the  presence  of  a  constable,  to  go  to,  enter  into,  and 
inspect  any  house  oj:  place  kept  for  slaughtering  or  MUing  horses  by 
any  person  or  persons  licensed  as  aforesaid ;  and  also  any  stable, 
buildang,  shed,  yard,  or  place  belonging  thereto,  and  then  and  there 
to  examine,  search  for,  and  see  if  any  horse,  mare,  gelding,  foal,  filly, 
ass,  or  mule,  bull,  co-w,  ox,  heifer,  calf,  sheep,  hog,  goat,  or  other 
cattle,  is  or  are  deposited,  or  haye  been  brought  there,  and  to  take  an 
account  thereof ;  and  all  and  every  person  and  persons  so  licensed  as 
aforesaid,  having,  keeping,  or  using  any  such  house  or  place  for 
slaughtering  horses,  shall  and  is,  and  are  hereby  directed  and  required, 
to  permit  and  suffer  any  such  inspector  as  aforesaid,  at  all  times  in  the 
day  and  night,  but  if  in  the  night,  then  in  the  presence  of  a  constable, 
to  enter  into  and  inspect  such  house  or  place,  and  also  any  stable, 
building,  shed,  yard,  or  premises  belonging  thereto,  and  freely  to 
examine,  search  for,  and  see  any  horse,  mare,  gelding,  foal,  filly,  ass, 
or  mule,  bull,  cow,  ox,  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle, 
then  and  there  being,  and  to  take  such  account  as  hereinbefore 
directed. 

Seot.  7.  In  case  any  person  or  persons  who  shall  offer  to  sale,  or 
shall  bring  any  horse,  mare,  gelding,  foal,  filly,  ass,  mule,  bull,  cow, 
ox,  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle,  to  any  person  or 
persons  keeping  such  slaughtering  house  or  place  as  aforesaid,  to  be 
slaughtered  or  killed,  or  being  dead,  to  be  flayed  or  skinned,  shall  not 
be  able,  or  shall  refuse  to  give  a  satisfactory  account  of  himself,  her- 
self, or  themselves,  or  of  the  means  by  which  the  same  came  into  his, 
her,  or  their  possession ;  or  if  there  shall  be  any  reason  to  suspect  that 
such  horse,  mare,  gelding,  foal,  filly,  ass,  mule,  bull,  cow,  ox,  heifer, 
calf,  sheep,  hog,  goat,  or  other  cattle  is  or  are  stolen,  or  otherwise 
unlawfully  obtained,  it  shaU  and  may  be  lawful  for  the  person  or 
persons  keeping  such  slaughtering  house  or  place  as  aforesaid,  to 
whom  the  same  shall  be  brought  or  offered  to  sale,  and  for  his,  her,  or 
their  servants,  agents,  or  assistants,  and  also  for  the  said  inspector  or 
inspectors,  or  his  or  their  servant  or  servants  as  aforesaid,  to  seize  and 
detain  such  person  or  persons,  and  also  everjr  such  horse,  mare, 
gelding,  foal,  filly,  ass,  mule,  bull,  cow,  ox,  heifer,  calf,  sheep,  hog, 
goat,  or  other  cattle,  so  brought  or  offered  to  sale  as  aforesaid,  and  to 
deliver  such  person  or  persons,  as  soon  as  conveniently  may  be,  into 
the  custody  of  a  constable  or  other  peace  officer,  who  shall  and  is 
hereby  required  immediately  to  convey  such  person  or  persons  before 
a  justice  of  the  peace  for  the  county,  riding,  division,  city,  liberty,  or 
place  where  the  offence  shall  be  committed ;  and  if  such  justice  shall, 
upon  examination  and  inquiry,  have  cause  to  suspect  that  such 
horse,  mare,  gelding,  foal,  filly,  ass,  mule,  bull,  cow,  ox,  heifer,  calf, 
sheep,  hog,  goat,  or  other  cattle,  is  or  are  stolen  or  unlawfully  ob- 
tained, it  shall  and  may  be  lawful  for  such  justice  to  commit  such 
person  or  persons  into  safe  custody  for  any  time  not  exceeding  the 
spaca  of  6  days,  in  order  to  be  further  examined  ;  and  if  upon  either 
of  the  said  examinations  such  justice  shall  be  satisfied,  or  have  reason 
to  believe,  that  such  horse,  mare,  gelding,  foal,  fiUy,  ass,  mule,  bull, 
cow,  ox,  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle,  is  or  are  stolen 
or  illegally  obtained,  the  said  justice  is  hereby  authorised  and  required 
to  commit  the  person  or  persons  so  ]jringing  of  offering  the  same  to 
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sale  to  the  common  gaol  or  touse  of  correction  of  tie  county,  riding,  2.  Slaicgktering 
division,  city,  liberty,  or  place  wherein  tlie  oflfence  shall  be  committed,        of  horses. 
there  to  be  dealt  with  according  to  law.  ^tt — 2 — ^ — 

Sect.  8.  If  any  person  or  persons  keeping  or  using  any  such  slaugh-        ®°'  '  "' 
tering  house  or  place  as  aforesaid,  shaE  at  any  time  slaughter  any  Persons  slaugh- 
horse,  mare  or  gelding,  foal  or  fiUy,  ass  or  mule,  or  any  bull,  cow,  heifer,  ^"^^ut^cencf  °'' 
ox,  calf,  sheep,  hog,  goat,  or  other  cattle,  for  any  other  purpose  than  for  &o.,  guilty  of  ' 
butcher's  meat,  or  shall  flay  any  horse,  mare,  gelding,  foal,  filly,  ass,  lelony. 
mule,  bull,  cow,  heifer,  ox,  calf,  sheep,  hog,  goat,  or  other  cattle  brought 
dead  to  such  slaughtering  house  or  other  place,  without  taking  out  such 
licence,  or  without  giving  such  notice  as  aforesaid,  or  shall  slaughter, 
kill,  or  flay  the  same  at  any  time  or  times  other  than  and  except  within 
the  hours  hereinbefore  limited,  or  shall  not  delay  slaughtering  or  killing 
the  same  according  to  the  direction  of  such  inspector  so  authorised  to 
prohibit  the  same  as  aforesaid,  such  person  or  persons  so  oflFending  in 
either  of  the  said  cases,  being  thereof  convicted,  shall  be  adjudged, 
deemed,  and  taken  to  be  guilty  of  felony,  and  shall  be  punished  by 
fine  and  imprisonment,  and  such  corporal  punishment  by  public  or 
private  whipping,  or  shall  be  transported  beyond  the  seas  for  any 
time  not  exceeding  7  years,  as  the  Court  before  whom  such  offender 
or  offenders  shaE  be  tried  and  convicted  shall  direct. 

Sect.  9.  Reciting  that  divers  ill-disposed  persons  keeping  such  Persons  destroy- 
slaughtering  houses  and  places  as  aforesaid  have,  in  order  to  prevent  bJf(£imed*guilty 
inquiry  and  detection,  made  a  practice  of  throwing  the  hides  of  horses  of  misdemeanors, 
and  other  cattle  into  lime  pits,  or  otherwise  immersing  in  or  rubbing 
the  sam.e  with  lime  or  some  other  corrosive  matter ;  enacts,  that  if 
any  person  or  persons  keeping  or  using  any  such  slaughtering  house 
or  place  as  aforesaid,  shall  throw  into  any  lime  pit  or  lime  pits,  or 
otherwise  immerse  in  lime  or  any  preparation  thereof,  or  rub  there- 
with or  with  any  other  corrosive  matter,  or  destroy  or  bury  the  hide 
or  hides,  skin  or  skins  of  any  horse,  mare,  gelding,  colt,  fiUy,  ass, 
mule,  buU,  ox,  cow,  heifor,  calf,  sheep,  hog,  goat,  or  other  cattle,  by 
him,  her,  or  there  slaughtered,  killed,  or  flayed,  or  shall  be  guilty  of 
any  ofi'ence  against  this  act  for  which  no  punishment  or  penalty  is  ex- 
pressly provided  or  declared,  such  person  or  persons,  being  convicted 
thereof,  shall  be  adjudged,  deemed,  and  taken  to  be  guilty  of  a  mis- 
demeanor, and  shall  be  punished  by  fine  and  imprisonment,  and  such 
corporal  punishment,  by  public  or  private  whipping,  as  the  Court 
before  whom  such  offender  or  offenders  shall  be  tried  and  convicted 
shall  direct. 

Sect.  10.  If  any  person  or  persons  so  Kcensed  as  aforesaid  shall  make,  Persons  making 
or  cause  to  be  made,  any  false  entry  in  any  such  book  by  him,  her,  or  '^^'=  entoes,  liable 
them  to  be  kept  as  aforesaid,  of  any  matter  or  matters,  thing  or  things  "  ^*°*  ''" 
so  required  by  him,  her,  or  them  to  be  made  in  such  book  as  aforesaid, 
he,  she,  or  they  being  convicted  thereof,  upon  the  oath  of  two  credible 
witnesses,  before  any  one  justice  of  the  peace  for  the  county,  riding, 
franchise,  or  district  wherein  such  slaughtering  house  or  place  shall 
be  situated  (which  said  oath  the  said  justice  is  hereby  authorised  and 
required  to  administer),  shall,  for  every  such  offence,  forfeit  any  sum 
not  exceeding  201.  nor  less  than  10?.,  to  be  levied  by  distress  and  sale 
of  the  goods  and  chattels  of  such  offender  or  offenders,  by  warrant 
under  the  hand  and  seal  of  such  justice  (the  surplus  arising  from  such 
distress  and  sale,  after  the  deduction  of  the  charges  thereof,  to  be 
restored),  one  moiety  thereof  to  be  paid  to  the  informer,  and  the  other 
moiety  thereof  to  be  forthwith  paid  or  transmitted  by  the  said  justice 
to  the  overseers  of  the  poor,  or  one  of  them,  for  the  use  of  the  poor  of 
the  parish  wherein  such  , offender  or  offenders  shall  reside;  and  in 
case  such  offender  or  offenders  shall  not  have  effects  to  the  amount 
of  the  said  penalty,  it  shall  be  lawful  for  such  justice,  after  sale  and 
application  as  aforesaid  of  such  effects  as  shall  be  found,  to  commit 
him,  her,  or  them  to  the  house  of  correction,  there  to  be  confined  to 
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hard  labour  for  any  time  not  exceeding  3  months,  nor  less  than  1 
month.. 

Sect.  11.  A  conviction  for  any  such  offence  in  the  tenor  or  to  the 
effect  following,  ehall  be  good  to  all  intents  and  purposes : — 

"  Be  it  remembered,  That  on  this day  of ,  in  the  year  18 ,  A.  B., 

licensed  for  slaughtering  horses,  is  convicted  upon  the  oaths  of  O.  D.  and  E.  P., 
two  credible  witnesses,  before  me,  G.  S.,  one  of  his  Majesty's  justiaes  of  the  peace 

for  the  county  of ,  of  having  wilfully  mad^  [or,   ^^  caused  to  be  made,"  as 

the  case  may  be,]  a  false  entry  in  the  booTc  required  by  the  statute  in  that  case 
made  and  provided  to  be  kept  by  the  said  A.B.,  whereby  he["  she"  or  "  they ' '] 

has  [or  "have "]  forfeited  the  sum  of .     Given  under  my  liand  and  seal  the 

day  and  year  above  written,." 

Sect.  12.  The  book  and  books  of  aU  and  every  the  inspector  and 
inspectors  of  every  parish  wherein  any  such  slaughtering  house  or 
place  shall  stand  or  be  situated,  shall  be  produced  at  every  general 
quarter  sessions  of  the  peace  to  be  holden  in  and  for  the  county 
wherein  any  such  licence  shall  be  granted,  and  delivered  to  the  justices 
of  the  peace  at  such  general  quarter  sessions  assembled,  then  and  there 
to  be  examined  by  them  as  they  shall  think  fit. 

Sect.  13.  If  any  person  or  persons  shall  occasionally  lend  any  house, 
barn,  stable,  or  other  place,  for  the  purpose  of  slaughtering  or  killing 
any  horse,  mare,  gelding,  colt,  filly,  ass,  mule,  bull,  ox,  cow,  heifer, 
calf,  sheep,  hog,  goat,  or  other  cattle,  which  shall  not  be  killed  for 
butcher's  meat  without  taking  out  such  licence  as  aforesaid,  and  shall 
be  thereof  convicted  before  any  justice  of  the  peace  for  the  county, 
riding,  city,  town,  district,  division,  or  liberty  wherein  such  person  or 
persons  shall  reside,  upon  the  oath  of  two  credible  witnesses,  he,  she, 
or  they  shall  forfeit,  upon  conviction,  for  every  such  offence,  any  sum 
not  exceeding  20Z.,  nor  less  than  lOZ. ;  one  moiety  thereof  to  be  paid 
to  the  informer,  and  the  other  moiety  to  the  poor  of  the  parish  where 
the  offence  shall  be  committed ;  and  which  said  last-mentioned  moiety 
shall,  upon  payment  thereof,  be  immediately  transmitted  by  the  justice 
so  convicting  to  the  overseers  of  the  poor  of  the  said  parish,  or  one  of 
them ;  and  in  case  such  penalty  shall  not  be  forthwith  paid,  such  justice 
shall  commit  the  offender  to  the  common  gaol  or  house  of  correction, 
there  to  remain  without  bail  or  mainprize  for  any  time  not  exceeding 
three  calendar  months,  nor  less  than  one  calendar  month,  unless  the 
said  penalty  shall  be  sooner  paid ;  and  the  form  of  such  conviction 
shall  be  as  follows,  or  to  the  like  effect : — 

"Be  it  remembered.  That  mi  this  — ■ — day  of ,  A.  B,  was  convicted, 

upon  the  oaths  of  two  credible  witnesses,  before  me,  C.  D. ,  one  of  his  Majesty's 

justices  of  the  peace  for  the  county  of ,  for  occasionally  lending  a  house  [or, 

"place,"  as  the  case  may  be],  for  the  purpose  of  slaughtering  horses  [or,  as  the 
case  may  he,  "of  slaughtering  cattle  for  other  purposes  than  for  butcher's 
meat"]  without  a  licence  for  that  purpose  first  obtained,  according  to  the  statute 
in  that  case  made  and  provided.  Given  under  my  hand  and  seal  the  day  and 
year  above  written." 

Sect.  14.  This  act  shall  not  extend  to  any  currier,  felt-maker, 
tanner,  or  dealer  in  hides,  who  shall  kiU  any  distempered  or  aged 
horse,  mare,  gelding,  colt,  fiUy,  ass,  mule,  bull,  ox,  cow,  heifer,  calf, 
sheep,  hog,  goat,  or  other  cattle,  or  purchase  any  dead  horse,  mare, 
gelding,  colt,  filly,  ass,  mule,  ox,  cow,  heifer,  calf,  sheep,  hog,  goat, 
or  other  cattle,  for  the  land  fide  purpose  of  selling,  using  or  curing  the 
hide  or  hides  thereof,  in  the  course  of  their  respective  trades ;  nor  to 
any  farrier  employed  to  kill  aged  and  distempered  cattle,  nor  to  any  per- 
son or  persons  who  shall  kill  any  horse,  mare,  gelding,  colt,  filly,  ass, 
mule,  bull,  ox,  cow,  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle  of  their 
own  or  other  cattle,  or  purchasing  any  dead  horse  or  other  cattle  to  feed 
their  own  hounds  or  dogs,  or  giving  away  the  flesh  thereof  for  the  like 
purpose. 

Sect.  15.  If  any  collar-maker,  currier,  felt-maker,  tanner  or  dealer 
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in  hides,  or  farrier  or  other  person,  shall,  under  colour  of  their  respec-  2.  Slcmghtering 
tive  trades  or  occupations,  knowingly  or  wilHngly  kill  any  sound  or       of  horses. 

useful  horse,  gelding,  mare,  foal,  or  filly,  or  boil  or  otherwise  cure  the 

flesh  thereof  for  the  purpose  of  selling  the  same,  such  collar-maker,  ^®  *''°-  ^'  "■  ^^• 
and  other  tradesman  or  person  shaU  be  deemed  and  taken  to  be  an  ^'^■<  '^^°^^]?'S'* 
ofiender  withia  the  meaning  of  this  act,  and  shall,  for  every  such  to  penalty]' 
oflfence,  forfeit  any  sum  not  exceeding  20?.,  nor  less  than  10?. 

Sect.  16.  It  shall  and  maybe  lawful  for  any  justice  of  the  peace  Witnesses  refusing 
before  whom  complaint  shall  be  made  for  any  offence  against  this  act,  w^^t^oi*" 
to  summon  such  person  or  persons,  other  than  the  party  or  parties 
complained  against,  as  he  shall  think  proper,  to  appear  before  him  at 
a  day  certain,  then  and  there  to  give  evidence  touching  any  offence 
committed  against  this  act ;  and  in  case  such  person  or  persons  shall 
wilfully  refuse  or  neglect  to  attend  or  give  evidence  touching 
such  offence,  he,  she,  or  they  shall  forfeit  the  sum  of  10?.,  and  in 
default  of  pa3nnent  thereof,  or  in  case  of  inability  to  pay  the  same, 
shall  stand  committed  to  the  common  gaol  or  house  of  correction  for 
any  time  not  exceeding  three  calendar  months,  nor  less  than  one 
calendar  month,  unless  the  said  penalty  shall  be  sooner  paid. 

Sect.  17.  Any  inhabitant  of  the  parish  where  any  offence  against  this  Parishioners  com- 
act  shall  be  committed,  shall,  upon  any  complaint  or  hearing  before  P^**"*  witnesses. 
any  justice  or  justices  of  the  peace,  or  upon  any  trial  or  examination 
by  virtue  of  this  act,  be  and  be  deemed  to  be,  a  competent  witness, 
notwithstanding  his  or  her  contributing  to  any  of  the  rates  or  dues  to 
such  parish,  or  being  a  poor  person  relieved  or  relievable  by  the  said 
parish,  and  entitled  as  such,  to  receive  any  benefit  or  interest  from  any 
penalty  or  penalties  to  be  paid  or  levied  in  pursuance  of  the  directions 
of  this  act ;  any  law  or  usage  to  the  contrary  notwithstanding. 

Sect.  18.  If  any  person  or  persons  shall  at  any  time  or  times  be  sued.  General  issue, 
molested,  or  prosecuted  for  any  thing  by  him,  her,  or  them  done  or 
executed  in  pursuance  of  this  act,  or  of  any  clause,  matter,  or  thing 
herein  contained,  such  person  or  persons  may  plead  the  general  issue, 
and  give  the  special  matter  in  evidence  for  his,  her,  or  their  defence ; 
and  if,  upon  the  trial,  a  verdict  shall  pass  for  the  defendant  or  defend- 
ants, or  the  plaintiff  or  plaintiffs  shall  become  nonsuited,  then  such 
defendant  or  defendants  shall  have  treble  costs  (a)  awarded  to  him,  Treble  costs. 
her,  or  them,  against  such  plaintifif  or  plaintiffs. 

The  5  &  6  Will.  4,  c.  59,  ss.  7,  8,  impose  a  penalty  for  slaughtering  5  &  6  WiU.  4,  o.  69. 
horses  without  a  licence,  and  for  not  having  a  board  placed  over  the  Further  regula- 
entrance  of  slaughter  houses  as  prescribed  by  the  26  Geo.  3,  c.  71.  teringhorses."^  " 
It  also  requires  horses  to  be  slaughtered  within  three  days  after  they 
are  purchased  for  slaughtering,  and  in  the  mean  time  they  must  be 
provided  with  food.    It  also  requires  an  entry  to  be  made  by  the  person 
receiving  the  horse.   See  the  provisions  in  full,  title,  "  Cattle  and  Ani- 
mals." 

By  the  7  &  8  Vict.  c.  87,  "  An  Act  to  amend  the  law  for  regulating  7  &  g  Vict.  c.  sr. 
places  kept  for  slaughtering  horses,"  it  is  enacted, 

Sect.  1.  That  every  licence  granted  under  or  by  virtue  of  the  26  New  licences  to 
Geo.  3,  authorising  any  person  to  keep  or  use  any  house  or  place  for  heannuaLji 
the  purpose  of  slaughtering  or  killing  any  horse  or  other  cattle  (not 
killed  for  butcher's  meat),  shall  be  granted,[and  shall  continue  in  force, 
for  a  period  not  exceeding  one  year  from  the  date  at  which  the  same 
was  granted,  determinable  as  hereinafter  provided :  Provided  never- 
theless, that  in  the  case  of  the  renewal  of  any  such  licence  to  any  per- 
son to  whom  any  such  licence  may  have  been  previously  granted  as 
aforesaid  it  shall  not  be  necessary  for  such  person  to  obtain  or  produce 
to  the  justices  at  such  general  quarter  sessions  of  the  peace  a  certifi- 
cate under  the  hands  and  seals  of  the  minister,  churchwardens,  over- 
seers, or  householders,  as  required  by  the  said  last-mentioned  act. 

(a)  But  see  now  5  &  6  Vict.  c.  97,  ante,  p.  1281. 
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2.   Slaughtering 
of  horses. 

7  &  8  Vitt.  c.  87. 
Justices  in  quarter 
sessions  may 
cancel  licences. 


Persons  wantonly 
or  cruelly  ill- 
treating  any  liorse 
to  bo  liable  to 
penalty. 


Power  for  con- 
stables to  enter 
licensed  places. 


Penalty  for  ob- 
structing inspec- 
tors. 


Penalty  for  in- 
spector neglecting 
his  duty. 


Offences  may  be 
hoardby  two  jus- 
tices. 

Penalties,  how  to 
be  recovered  and 
applied. 
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Sect.  2.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  justices 
assembled  at  any  general  quarter  sessions  of  the  peace  to  be  holden 
for  any  county,  upon  application  and  complaint  made  to  them  in 
■writiDg  by  any  person,  and  upon  due  proof  being  made  to  them  that 
the  party  so  complaining  had  given  14  days  previous  notice  in  writing 
thereof  to  the  clerk  of  the  peace  for  such  county,  and  also  to  the  party 
complained  against,  and  upon  due  proof  to  their  satisfaction  that  any 
person  so  licensed  as  aforesaid  has  been  guilty  of  any  breach  or  viola- 
tion of  the  said  two  several  hereinbefore  recited  acts  or  either  of  them, 
or  of  this  act,  or  any  part  or  parts  thereof  respectively,  to  cancel  and 
wholly  put  an  end  to  any  and  every  licence  which  may  have  been 
granted  to  the  person  or  persons  so  complained  against,  and  from 
thenceforth  the  same  shall  be  of  no  force  or  effect. 

Sect.  3.  And  be  it  enacted,  that  if  any  such  licensed  or  other  person 
shall  wantonly  or  cruelly  beat,  ill-treat,  abuse,  wound,  or  torture  any 
horse  or  other  cattle  in  any  house,  pound,  stable,  or  other  place  in  the 
occupation  or  use  of  such  licensed  person,  every  such  person  shall  for 
every  such  offence,  on  conviction  thereof,  forfeit  and  pay  a  sum  of 
money  not  exceeding  bl. 

Sect.  4.  And  be  it  enacted,  that  it  shall  be  lawful  for  any  constable 
from  time  to  time,  and  as  often  as  he  shall  think  fit,  at  all  reasonable 
times  in  the  daytime,  by  authority  of  this  act,  either  alone  or  accom- 
panied by  any  inspector  appointed  or  to  be  appointed  under  the  first- 
recited  act,  to  enter  upon  and  view  and  inspect  all  and  every  the 
houses,  stables,  sheds,  yards,  grounds,  and  premises  for  the  keeping 
of  which  any  such  licence  shaU  have  been  granted  as  aforesaid,  and 
also  to  inspect  or  take  an  account  of  all  or  any  of  the  horses  or  other 
cattle  which  shall  from  time  to  time  be  found  upon  such  premises  or 
any  part  thereof. 

Sect.  5.  And  be  it  enacted,  that  in  case  any  person  to  whom  any  such 
licence  shall  be  granted  as  aforesaid,  or  any  other  person,  shall  at  any 
time  or  in  any  manner  obstruct,  hinder,  molest,  or  assault  any  such 
inspector  whilst  in  the  discharge  of  his  duty,  or  the  exercise  of  his 
power  or  authority  under  or  by  virtue  of  the  said  first-recited  act  or  of 
this  act,  every  such  offender  shall  for  every  such  ofi'ence,  on  convic- 
tion thereof,  forfeit  and  pay  such  a  sum  of  money,  not  exceeding  101., 
as  any  two  or  more  justices  before  whom  such  offender  shall  be 
brought  shall  deem  fit. 

Sect.  6.  And  be  it  enacted,  that  in  case  any  such  inspector  shall  at 
any  time  be  guilty  of  any  neglect  or  violation  of  the  duty  required  of 
him  by  law,  then  and  in  every  such  case  such  inspector  shall,  upon 
conviction,  forfeit  and  pay  for  every  such  offence  a  sum  of  money  not 
exceeding  101. 

Sect.  1.  And  be  it  enacted,  that  all  offences  against  this  act,  or  any 
of  .the  provisions  thereof,  shall  and  may  be  heard  and  determined 
before  and  by  any  two  or  more  justices  of  the  peace  for  the  county 
within  which  the  offence  shall  have  been  committed ;  and  all  penalties 
and  forfeitures  incurred  thereby  respectively  shall  and  may  be  reco- 
verable, with  costs,  before  and  awarded  by  any  such  justices,  and  shall 
be  applied  as  follows ;  namely,  such  part  as  the  justices  shall  think  fit 
to  the  person  who  shall  inform  and  prosecute  for  the  same,  and  the 
remainder  thereof  to  the  sheriff  or  other  proper  officer  of  the  county  in 
which  such  conviction  shall  take  place,  for  her  Majesty's  use,  and  shall 
be  returned  to  the  court  of  quarter  sessions,  under  the  provisions  of 
3  Geo.  4,  o.  46,  intituled  "An  Act  for  the  more  speedy  return  and 
levying  of  fines,  penalties,  and  forfeitures,  and  recognisances  estreated; 
and  in  case  of  nonpayment  of  any  such  penalty  or  forfeiture  respectively 
it  shall  and  may  be  lawful  for  such  justices  forthwith  to  commit  the 
offender  to  the  common  gaol  or  prison  within  the  jurisdiction  of  such 
justices  for  any  time  not  exceeding  1  calendar  monjth,  as  to  such 
justices  shall  seem  meet. 
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Sect.  8.  And  be  it  enacted,  that  the  prosecution  of  every  oflPence  3.  Horse-radng. 

punishable  under  this  act   shall  be  commenced  within  3   calendar -, — ' 

months  next  after  the  commission  of  the  oflfence,  and  not  otherwise ;  ^  *=  ^  ^^'^^-  "■  y- 
and  the  evidence  of  the  party  complaining  shall  be  admitted  in  proof  ^umiSiry  p?o- 

of  the  offence.  '  ceedings. 

Sect.  9.  And  be  it  enacted,  that  any  person  who  shall  think  himself  Appeal  to  quarto 
aggrieved  by  any  summary  order  or  conviction  made  by  any  justice  or  ^^''si™^- 
justices  of  the  peace  under  the  authority  of  this  act  may  appeal  (a)  to 
the  justices  of  the  peace  at  the  next  general  or  quarter  sessions  of  the 
peace  to  be  holden  for  the  county  wherein  the  cause  of  complaint  shall 
have  arisen,  provided  that  such  person  at  the  time  of  the  order  or 
conviction,  or  within  48  hours  thereafter,  shall  enter  into  a  reoog-  ' 
nisance  with  2  sufficient  sureties,  conditioned  personally  to  appear  at 
the  said  sessions  to  try  such  appeal,  and  to  abide  the  further  judgment 
of  the  justices  at  such  sessions  assembled,  and  to  pay  such,  costs  as 
shall  be  by  the  last-mentioned  justices  awarded ;  and  it  shall  be 
lawful  for  the  justice  or  justices  of  the  peace  by  whom  such  order  or 
conviction  shall  have  been  made  to  bind  over  the  witnesses  who  shall 
have  been  examined  in  sufficient  recognisances  to  attend  and  be 
examined  at  the  hearing  of  such  appeal,  and  that  every  such  witness, 
on  producing  a  certificate  of  his  being  so  bound  under  the  hand  of  the 
justice  or  justices,  shall  be  allowed  compensation  for  his  time,  trouble, 
and  expenses  in  attending  the  appeal,  which  compensation  shall  be 
paid  in  the  first  instance  by  the  treasurer  of  the  county,  in  like  manner 
as  in  cases  of  misdemeanor,  under  the  provisions  of  the  V  Geo.  4,  c.  64, 
intituled '"  An  Act  for  improving  the  administration  of  criminal  justice 
in  England;  "  and  in  case  the  appeal  shall  be  dismissed,  and  the  order 
or  conviction  affirmed,  the  reasonable  expenses  of  all  such  witnesses 
attending  as  aforesaid,  to  be  ascertained  by  the  court,  shall  be  repaid 
to  the  treasurer  of  the  county  by  appellant. 

Sect.  10.  And  be  it  enacted,  that  the  words  hereinafter  mentioned,  Meaning  of  certain' 
which  in  their  usual  signification  have  a  more  restricted  or  diiferent  ^^^^  ^^^^ '"  *!''■'' 
meaning,  shall  in  this  act  (except  where  the  nature  of  the  provisions  ' 
or  the  context  of  the  act  shall  exclude  such  construction)  be  inter- 
preted as  foUows ;  (that  is  to  say,)  the  word  "  county  "  shall  include 
city,  town,  borough,  cinque  port,  riding,  liberty,  or  division;    the 
word  "  horse  "  shall  include  mare,  gelding,  mule,  pony,  colt,  or  filly ; 
the  word  "cattle  "  shall  include  bull,  ox,  cow,  steer,_ heifer,  calf,  ass, 
sheep,   lamb,  goat,  pig,   or  any  other  domestic  animal ;  _  the  word 
"  constable  "  shall  include  headborough,  peace  officer,  or  police  officer ; 
and  every  word  importing  the  singular  number  only  shall  extend  and 
be  applied  to  several  persons  and  things  as  well  as  to  one  person  or 
thing ;  and  every  word  importing  the  masculbie  gender  only  shall 
extend  to  a  female  as  well  as  a  male. 


III.  J^otsf-I^actttfl. 

[18  Geo.  2,  c.  34,  s.  1]  ;  3  &  4  Vlot.  c.  5.] 
As  to  gaming  in  general,  see  ante,  ''  Gaming.'"    As  to  duty  on  race 
horses,  see  "Back  Horse,"  under  title  "Excise." 

The  13  Geo.  2,  c.  19,  intituled,  "  An  act  to  restrain  and  prevent  the  13  Geo.  2, 0. 19. 
excessive  increase  of  horse-races,  and  for  amending  an  act  made  in 
the  last  session  of  parliamejit,  intituled,  '  An  act  for  the  more  effectual 
preyentiQg  of  excessive  and  deceitful  gaming,' "  was  repealed  as  to 
horse-racing, by  3  &  4  Vict.  c.  5,  s.  1. 

;  The  18  Geo.  2,  c.  34,  s.  11,  reciting, the  13  Geo.  2,  c.  19,  ss.  3  &  5,  is  Geo.  2,  c  S4 
"  that  the  thirteen  royal  plates  of  one  hundred  guineas  each,  annually  %_^^'  2,°?a9!  as.  3 
run  for,  as  also  the  high  prices  that  are  constantly  given  for  horses  of  &  5.    '  ' 

■  {a)  See  the  12  &  13  Vict.  0.  45,  ante,       given  in  certain  cases  ;  and  see  also 
p.  1283,  as  to  notice  of  appeal  to  be      tit.  "Appeal." 
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3.  Horse-racing,  strength  and  size,  are  sufficient  to  encourage  breeders  to  raise  their 

cattle  to  the  utmost   size  and  strength  possible ;  "    enacts,  That  it 

18  Geo.  2, 0.  34.  shaR  and  may  be  la-wful  for  any  person  or  persons  to  run  any  match, 
or  to  start  and  run  for  any  plate,  prize,  sum  of  money,  or  other  thing 
of  the  real  and  intrinsic  value  of  50Z.  or  upwards,  at  any  -weights 
whatsoever,  and  at  any  place  or  places  -whatsoever,  without  incurring 
or  being  liable  to  the  penalty  or  penalties  in  the  said  act,  13  Geo.  3, 
relating  to  weights  as  aforementioned,  and  in  the  same  manner  as 
might  have  been  done  if  the  said  act  had  never  been  made,  any  thing 
herein  contained  to  the  contraiy  notwithstanding. 

It  has  been  settled  that,  since  the  repeal  of  13  Geo.  2,  c.  19,  a  horse- 
race for  money,  whether  under  or  above  50Z.,  given  by  third  persons 
by  way  of  prize,  is  not  illegal.     [Applegarth  v.  Colley,  10  M.  &  W.  723.) 

For  the  section  of  8  &  9  Vict.  c.  109,  which  relates  to  horse-racing, 
see  that  statute  under  title  "  Cfaming." 

Where  the  defendant's  mare  having  won  a  prize  of  501.  at  a  horse- 
race, the  conditions  of  which  were  that  a  subscription  should  be  made 
up  of  3  sovereigns  each  subscribed  by  the  owners  of  the  horses,  and 
301.  added,  out  of  which  the  expenses  and  11.  10s.  were  to  be  deducted 
and  3?.  3s.  to  the  owner  of  the  second  horse,  it  was  held  that  such  a 
race  was  legal  -within  the  8  &  9  Vict.  c.  109,  and  that  the  race  satisfied 
the  requirements  of  the  statute.  {Orofton  v.  Colgate,  10  Ir.  O.  L. 
£ep.  133.  0.  P.) 

A  trotting  match  at  251.  a  side  along  a  turnpike-road  is  not  an  illegal 
race  -withiu  the  18th  Geo.  2,  c.  34,  s.  II.  {GItalland  v.  Bray,  1  Dowl. 
N.  iS.  783.)  Therefore,  if,  in  conformity  -with  the  terms  of  such  a 
wager,  a  deposit  has  been  made  with  a  stakeholder,  and  such  deposit 
becomes  forfeited  by  either  of  the  parties  under  the  conditions  of  the 
wager,  the  party  so  forfeiting  cannot  recover  back  the  amount  of  the 
deposit  from  a  stakeholder.     {Ih.) 

So,  a  steeple-chase  for  501.  or  upwards  is  a  la-wful  race  within  that 
act,  not-withstanding  the  above  repeal  of  the  provisions  in  the  13  Geo.  2, 
as  to  horse-racing.     {Evans  v.  Pratt,  4  Scott,  N.  R.  378.) 

In  that  case  it  was  decided,  that,  where  the  race  is  between  two  or 
more  horses,  which  start  from  a  certain  place  to  go  to  a  certain  goal, 
and  the  object  of  the  race  is,  honA  fide,  to  test  the  spirit,  and  strength, 
and  -vigour  of  the  horses  as  compared  one  with  another,  the  court  wUl 
hold  the  race  legal,  though  it  be  not  run  upon  a  level  ground,  coming 
within  the  denomination  "  The  Turf."  The  following  is  the  judg- 
ment of  Mr.  Justice  Maule  in  that  case: — "The  acts  of  Parliament 
which  apply  to  this  subject  have  been  considered  -with  reference  to  the 
cases  and  the  principles  of  construction  applied  to  them,  and  on  those 
principles,  I  thirik  that  this  race  is  to  be  considered  to  be  a  legal  race 
-within  the  meaning  of  the  legislature.  The  acts  which  made  horse- 
racing  illegal  were  the  16  Car.  2,  c.  7,  and  the  9  Ann.  c.  14(a),  which 
pro-vdded  certain  things  -with  regard  to  certain  kinds  of  racing,  com- 
bined -with  other  matters.  Then  came  the  13  Geo.  2,  c.  19,  the  effect 
of  which  was  to  prohibit  the  starting  of  horses  for  races  unless  they 
carried  certain  proportionate  weights,  and  at  other  places  than  at 
Ne-wmarket,  in  the  county  of  Cambridge,  and  at  Black  Hambleton, 
in  the  county  of  York,  or  otherwise  than  for  prizes  of  the  value  of 
501.  and  upwards.  The  next  statute,  affecting  this  question,  is  the 
18  Geo.  2,  0.  34,  and  the  legality  which  is  -therein,  conferred  upon 
horse-racing  does  not  depend  upon  implication,  but  upon  the  express 
terms  which  are  employed  in  the  11th  section ;  and  I  think  that  it 
cannot  be  doubted  that  the  words  of  that  section  relieved  those  races, 
which  in  express  terms  it  is  said  it  shall  be  lawful  for  any  person  or 
persons  to  run,  not  only  from  the  penalties  prescribed  by  the  statute 
of  13  Geo.  2,  c.  19,  but  from  any  illegality  which  might  apply  to  them 

{a)  These  acts  are  now  repealed  by  8  &  9  Vict,  c,  109,  s.  15. 
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■under  the  former  law.     Then  this  11th  section  is  to  bo  construed  3,  Ifnrse-racing. 

thus : — it  shall  be  lawful  for  any  person  to  run  any  match  for  50?.  or 

more  at  any  place  whatever,  without  incurring  the  penalties  under 
the  13  Geo.  2,  c.  19,  or  any  other  illegality.  Supposing  this  to  be  so 
expressed,  the  act  of  the  3  &  4  Vict.  c.  5,  which  repeals  the  13  Geo.  2, 
c.  19,  confines  itself  to  striking  off  the  roll  of  Parliament  that  part  of 
that  statute  which  relates  to  horse-racing,  and  then  there  will  be  still 
standing  the  11th  section  of  the  18  Geo.  2,  c.  34,  to  be  read  and  con- 
strued in  the  manner  in  which  I  have  read  it.  The  only  question  then 
is,  whether  that  section  applies  to  this  particular  transaction.  It  is  a 
section,  it  is  to  be  observed,  which  relieves  parties  from  penalties,  and 
should  be  liberally  construed,  and  the  object  of  the  legislature  being 
to  procure  a  supply  of  a  strong  and  powerful  breed  of  horses,  and  it 
being  consistent  with  the  spirit  of  the  statute  of  3  &  4  Vict.  c.  5, 1 
think  that  this  was  a  race  calculated  to  produce  that  end,  and  within 
Tthe  meaning  of  that  section.  The  only  doubt  raised  upon  that  point 
was  upon  the  language  held  by  Lord  Eldon,  in  WlmUy  v.  Pajot.  That 
learned  Judge  referred  to  a  kind  of  racing  which  is  called  ' '  running 
on  the  turf,"  as  being  that  which  was  intended  to  be  within  the 
operation  of  the  statute.  I  do  not  know  what  that  may  be,  but  I 
should  say  that  it  must  be  running  on  the  surface  of  the  earth  from 
point  to  point,  the  horses  starting  at  the  same  time,  and  running  from 
and  to  the  same  places.  We  cannot  very  well  take  judicial  notice 
of  what  a  regular  racecourse  is,  and  if  you  choose  to  run  over  a  fallow 
field,  and  call  one  man  cleik  of  the  course,  and  another  the  judge,  I  do 
not  know  why  it  may  not  be  a  regular  course  as  well  as  any  other." 

A  match  for  251.  per  side  was  held  a  match  for  50?.  within  the  13 
Geo.  2.     (Behnead  v.  Gale,  4  Surr.  2432.) 

A  wager,  before  the  3  &  4  Vict.  c.  5,  that  a  single  horse  should  run 
on  the  Mgh  road  from  A.  to  B.,  and  should  perform  that  distance  in  a 
shorter  time  than  two  horses  placed,  one  at  A.  and  the  other  at  any 
distance  on  the  road  the  owner  should  please,  was  held  a  race  not 
legalised  by  the  13  Geo.  2,  or  18  Geo.  2,  which  were  intended  only  to 
legalise  bond  fide  races  on  the  turf;  and  that,  though  the  wager  was 
above  501.,  it  could  not  be  sued  on.  {Whaley  v.  Pajot,  2  B.  &  P.  51.) 
So,  a  wager  that  the  plaintifif  could  not  perform  a  certain  journey  in  a 
postchaise  with  a  pair  of  horses  in  a  given  time  was  held  bad. 
{Ximenes  v.  Jaques,  6  T.  R.  499.) 

It  was  held  before  the  3  &  4  Viot.  c.  5,  that  no  action  would  lie  to 
recover  a  wager  betted  on  a  race  to  be  run  for  a  smaller  stake  than 
501.     {Johnson  v.  Bann,  4  T.  B.  1.) 

A  wager  of  501.  to  \l.,  that  a  certain  horse  had  not  won  a  by-gone 
horse  race,  is  lawful  and  may  be  recovered.  [Pugh  v.  Jenkins,  IQ.B.O'il.) 

A  race  was  run,  subject  to  certain  conditions,  one  of  which  was, 
that  the  riders  should  be  "gentlemen,  farmers,  or  tradesmen,  being 
persons  never  having  ridden  as  regular  jockeys  or  paid  riders;" 
another,  that  the  decision  of  the  committee  on  any  dispute  that  might 
arise  should  be  final.  At  the  trial,  it  appeared  that  the  rider  of  the 
plaintiff's  horse,  which  came  first  to  the  winning-post,  had  been  in 
the  habit  of  riding  at  the  races,  sometimes  receiving  his  expenses,  but 
never  having  been  paid  for  his  services ;  and  that  the  plaintiff's  right 
to  the  stakes  was  disputed  on  the  ground  of  an  alleged  cross,  on  the 
subject  of  which  the  committee  had  heard  evidence,  and  intimated  an; 
opinion  adverse  to  the  plaintiff,  but  had  come  to  no  final  decision : — 
Held,  that  the  rider  of  the  plaintiff's  horse  was  not  disqualified,  nor 
the  plaintiff,  under  the  circumstances,  disentitled  to  maintain  the 
action.     {Walmsley  v.  Matthews,  3  Scott,  N.  B.  584.) 

In  an  action  on  the  following  memorandum,  duly  signed  by  the 
respective  parties: — "Evans  and  Pratt;  T.  Holyoake,  Esq.,  umpire. 
E.  Pratt  bets  T.  Evans  lOOZ.  to  25?.,  p.  p.,  Mr.  Eyley's  brown  mare 
(late  his  property)  beats  T.  Evans'  mare,  Matilda,  four  miles  across  a 
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3.  Horse-radiig.  country,  13  8.  each.  To  come  off  tlie  1st  March,  1841.  The  umpire's 
decision  to  bo  final :" — Held,  that  evidence  was  admissible  to  show 
that,  in  sporting  phraseology,  "across  a  country"  means  over  all 
obstructions,  and  prohibited  the  rider  from  availing  himself  of  an 
open  gate.     (Evans  v.  Pratt,  4  Scott,  N.  R.  378.) 

It  was  held  also  in  that  case,  that  it  was  not  competent  to  either 
party  to  dispute  the  decision  of  the  umpire,  whom  they  had  constituted 
judge  of  the  law  and  the  fact.     {lb.) 

Stewards  of  horse  races  are  not  in  the  strict  legal  position  of  judges 
or  arbitrators,  and  where  there  are  more  than  one  it  is  not  necessary, 
to  make  their  decision  valid,  that  it  should  have  been  arrived  at 
jointly,  it  need  only  be  fair  and  final.  [Parr  v.  Winteringham,  E.  &E.  394. ) 

Where  the  rules  of  certain  races  provided  that  all  disputes  should 
be  settled  by  the  stewards,  and  two  stewards  had  been  named,  one  of 
whom,  on  a  dispute  arising  as  to  which  horse  was  entitled  to  the 
stakes  of  a  race,  gave  his  opinion,  in  writing,  that  the  plaintiff  was " 
entitled  to  them  :  it  was  held,  that  the  plaintijff  could  not  recover  the 
stakes  on  the  award  of  that  steward  alone,  although  it  appeared  that 
the  other  steward  had  stated  that  he  would  acquiesce  in  whatever  his 
colleague  did.  To  make  the  sole  award  of  the  latter  available,  it 
must  be  clearly  shown  that  both  the  disputing  parties,  and  the  stake- 
holder also,  submitted  to  his  solo  authority.  {Marryat  v.  Broderich, 
2M.&W.  369.) 

It  seems  that  a  party  subscribing  to  a  legal  horse  race  cannot  recover 
his  stake  from  the  stakeholder,  after  the  race  has  been  run,  and  before 
the  stakeholder  has  paid  over  the  money.  (li.)  At  all  events,  he 
cannot  recover  it  unless  he  demand  it  before  the  race  was  run.     (i6.) 

The  plaintiff  and  defendant  made  an  agreement  in  writing  to  run  a 
match  with  greyhounds  "  on  the  Wednesday  during  the  Newmarket 
February  meeting,  1841."  It  appeared  that  the  Newmarket  meetings 
were  meetings  of  a  coursing  club ;  and  the  power  of  appointing  and 
adjourning  meetings  was  vested  in  the  stewards,  who  were  governed 
by  printed  rules ;  and  that  the  practice  of  the  club  was  to  hold  the 
February  meeting  on  the  first  Tuesday  in  that  month,  weather  per- 
mitting, but  if  the  weather  prevented  its  being  then  held,  to  adjourn 
it  to  a  future  day,  weather  permitting.  At  the  time  when  the  con- 
tract was  made,  the  day  appointed  for  the  February  meeting  was 
Tuesday,  the  2nd  of  February,  1841.  On  Wednesday,  the  3rd,  the 
plaintiff  and  the  defendant  were  there,  but  frost  prevented  the 
meeting  from  being  then  held,  and  it  was  adjourned  to  Tuesday  the 
9th,  and  again,  from  the  same  cause  to  Tuesday  the  16th,  when  it  was 
held.  On  Wednesday,  the  17th,  the  plaintiff  was  ready  with  his  dog 
to  run  the  match,  but  the  defendant  made  default  :■ — ^Held,  first,  that 
the  true  construction  of  the  contract  was,  that  the  match  should  be 
run  on  the ''Wednesday  during  the  February  meeting,  whenever  it 
should  be  actually  held,  and  therefore  that  the  plaintiff  performed  his 
part  of  the  contract  by  being  ready  to  run  on  Wednesday  the  I7th. 
{Daintree  v.  Hutchiiuon,  10  M.  &  W.  85.) 

It  was  also  held  in  that  case,  secondly,  that  the  plaintiff  was  not 
bound  to  produce  the  printed  rules,  but  it  was  enough  for  him  to  show 
that  the  February  meeting  was  then  actually  held.     (76.) 

It  was  also  held,  that  evidence  was  admissible  to  show  the  meaning 
of  the  words  "p.  P."  subjoined  to  the  agreement,     (ii.) 

In  a  case  before  the  3  &  4  Vict.  c.  5,  where,  by  the  terms  of  a  horse 
race,  the  entrance  money  was  to  be  given  to  the  second  best  horse, 
and  it  was  doubtful,  on  the  wording  of  those  terms,  whether  all  the 
money  paid  at  the  entering  each  horse  was  to  be  considered  as  entrance 
money,  the  Court  put  such  a  construction  on  the  terms  as  included  the 
whole  in  the  description  of  entrance  money  to  be  given  to  the  second 
best  horse,  being  most  agreeable  to  the  13  Geo.  2,  c.  19,  ss.  2,  7.  (Dow- 
son  y.  8criven,\  H.  B1.21S,.) 
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See  "  Servants." 

j3y  8  &  9  Vict.  0.  n,  reciting  3  Geo.  4,  c.  06,  it  is  enacted  (s.  1), 
"  that  from  and  after  January  1st,  1846,  when  any  manufacturer  of  - 
hosiery,  or  the  agent  of  any  such  manufacturer,  gives  out  to  a  work-  ^  *'*°-  *■  "•  ''^• 
man  the  materials  to  be  wrought,  such  manufacturer  or  agent  shall  at  did?TC?^h  mate- 
the  sam.e  time  deliver  to  such  workman  a  printed  or  written  ticket,  rials  a  ticket  of 
signed  by  such  manufacturer,  containing  the  particulars  of  the  agree-  'w^"* 
ment  between  such  manufacturer  and  such  workman,  as  in  the  sche- 
dule to  this  act  annexed ;  and  such  manufacturer  or  agent  delivering 
such  ticket  shall  make  or  cause  to  be  made,  and  shall  preserve  until 
the  work  contracted  to  be  done  shall  have  been  completed  or  paid  for, 
a  duplicate  of  such  note  of  ticket. 

Sect.  2.  That  in  the  event  of  any  dispute  between  the  manufacturer  Ticket  to  bs  evi- 
or  his  agent  and  the  workman,  such  ticket,   and  the  said  duplicate  denoe. 
thereof,  shall  be  required  to  be  produced,  and  shall,  together  or  either 
of  them,  be  evidence  of  aU  things  mentioned  therein  or  respecting  the 
same. 

Sect.  3.  That  where  the  subject  of  disputes  relates  to  the  alleged  When  dispute 
improper  or  imperfect  execution  of  any  work  delivered  to  a  manufac-  Yf^^'^  to  imper- 
turer  or  his  agent,  such  piece  of  work  shall  be  produced  in  order  to  the  work  to  he 
adjudication,  or  if  not  produced  shall  be  deemed  and  taken  to  have  produced, 
been  sufficiently  and  properly  executed. 

Sect.  4.  That  if  any  manufacturer  or  agent  shall  neglect  or  refuse  to  Penalty  on  manu- 
deliver  such  ticket  to  such  workman  as  aforesaid  with  tjie  materials  so  ^tuyerv  of  tfoket 
given  out,  and  if  such  workman  shall  complain  thereof  to  any  justice 
of  the  peace  having  jurisdiction  in  the  place  where  the  materials  shall 
have  been  delivered  out  or  where  the  workman  shall  reside,  such  jus- 
tice may  summon  such  manufacturer  or  agent  to  attend  before  two 
justices  at  a  time  or  place  appointed  for  hearing  the  complaint,  and  set 
forth  in  the  summons ;  and  if  the  person  to  whom  such  summons  so  See  now  n  &  i 
directed  appears  according  to  the  tenor  thereof,  or  if  he  does  not  ^i°*-  "•  *^- 
appear,  and  the  due  service  of  the  summons  is  proved,  the  said  justices 
may  proceed  to  hear  and  determine  the  complaint :  and  if  such  neglect 
or  refusal  as  aforesaid  be  proved,  either  by  the  confession  of  the  party 
complained  against,  or  by  the  oath  of  the  complainant  or  of  any  other 
credible  witness  or  witnesses,  such  justices  may  convict  such  offender, 
and  may  upon  such  conviction  adjudge  him  to  pay  such  penalty  not 
exceeding  51.,  together  with  the  costs  attending  the  conviction,  as 
such  justices  shall  think  fit,  and  the  party  so  adjudged  to  pay  such 
penalty  and  costs  shaE  pay  the  same  accordingly :  provided  always, 
that  in  all  convictions  of  adjudications  under  this  act  one  at  least  of 
the  convicting  or  adjudicating  justices  shall  be  a  person  not  engaged 
in  any  manufacture,  trade,  occupation  or  employment  to  which  this 
act  extends,  and  shall  not  be  the  father,  son,  or  brother  of  any  such 
person. 

Sect.  5.  That  if  any  of  the  parties  to  the  said  complaint  shall  make  Power  of  sum- 
oath  before  any  justice  having  cognizance  of  such  complaint  that  he  or  "™™*  ™*" 
she  believes  that  the  attendance  of  any  person  as  a  witness  will  be 
material  to  the  hearing  of  such  complaint,  such  justice  may  summon 
such  person,  having  been  paid  or  tendered  a  reasonable  sum  for  his 
expenses,  to  appear  and  give  evidence  on  oath  at  a  time  and  place  set 
forth  in  the  said  summons ;  and  if  any  person  so  summoned  shall  not 
appear  at  the  time  and  place  set  forth  in  the  said  summons,  and  shall 
not  make  excuse  for  the  default  to  the  satisfaction  of  the  justices 
there  present,  and  if  the  due  service  of  the  summons  be  proved,  or  if 
such  person  appearing  according  to  the  summons  shall  not  submit  to 
be  examined  as  a  witness,  then  such  justices  may  adjudge  such  person 
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so  making  default  in  appearing  or  refusing  to  give  evidence  to  pay 
sucli  penalty  not  exceeding  21.  as  such  justices  shall  think  fit,  and  the 
party  so  adjudged  to  pay  such  penalty  shall  pay  the  same  accordingly. 

Sect.  6.  That  every  summons  required  by  this  act  shall  be  served  by 
delivering  the  same  to  the  person  summoned,  or  by  leaving  the  same 
at  his  or  her  usual  place  of  abode,  24  hours  at  least  before  the  time 
appointed  by  the  summons  for  such  person  to  appear. 

Sect.  7.  That  if  any  such  penalty  or  costs  so  adjudged  by  any  jus- 
tices to  be  paid  is  not  paid  immediately  upon  adjudication,  such 
justices  may  issue  their  warrant  to  distrain  and  sell  the  goods  and 
chattels  of  the  person  so  adjudged  to  pay  the  same,  for  the  amount 
thereof,  -with  costs ;  and  the  proceeds  of  such  distress,  after  paying 
the  penalty  and  costs,  and  the  costs  of  such  distress  and  sale,  shall  be 
paid  over  to  the  person  convicted ;  and  the  said  penalty  shall  be  paid 
over  to  the  sheriff  or  other  proper  officer  of  the  county,  city,  bo- 
rough, or  place  in  which  such  conviction  shall  take  place,  for  her 
Majesty's  use,  and  shall  be  returned  to  the  court  of  quarter  sessions, 
under  the  provisions  of  3  Geo.  4,  c.  46. 

Sect.  8.  That  no  order  or  conviction,  or  proceeding  touching  the 
same  respectively,  shall  be  quashed  for  want  of  form,  or  be  removed 
by  certiorari  or  otherwise  into  any  of  her  Majesty's  superior  courts  of 
record ;  and  that  when  any  distress  shall  have  been  made  for  levying 
any  money  by  virtue  of  this  act  the  distress  itself  shall  not  be  deemed 
unlawful,  nor  the  party  making  the  same  a  trespasser,  on  account  of 
any  defect  or  want  of  form  in  the  summons,  warrant,  conviction,  war- 
rant of  distress  or  other  proceedings  in  relation  thereto,  nor  shall  the 
party  distraining  be  deemed  a  trespasser  from  the  beginning  on 
account  of  any  irregularity  afterwards  committed  by  him,  but  the 
person  aggrieved  by  such  irregularity  may  recover  full  satisfaction  for 
special  damage  (if  any)  by  action  on  the  case. 

Sect.  9.  That  the  word  "  manufacturer  "  in  this  act  shall  be  under- 
stood to  mean  any  person  furnishing  the  materials  of  work  to  be 
wrought  into  hosiery  goods,  to  be  sold  or  disposed  of  on  his  own 
account,  and  the  word  "agent"  to  include  any  person  conveying  or 
delivering  the  same  to  the  workman,  and  the  word  "workman  "  any 
person  actually  employed  in  the  manufacture  of  the  same. 


Schedule. 


If  the  material  to  be  manufactured 
Gauge 

Ribbed  or  plain 
What  kind  of  material 
Size 

Jacks  in  width 
Mark 

Length  of  leg 
Length  of  foot 
Narrowings  in  leg 
Narrowings  in  heel 
Narrowings  in  gusset 
Narrowings  in  toe 

If  the  material  to  be  manufactured  be  into  socks : — 


be  into  stockings  : — 

Dumps  or  clocks 

Bound  heels  or  toes 

"Wrought  heels  or  cut 

"Wrought  feet  or  cut 

Turnings  in  leg 

"Welted  or  not 

"Weight  per  dozen 

Price  per  dozen  pair  of  making  legs 

Price  per  dozen  pair  of  making  feet 

Name  of  party  putting  out  the  work 

Name  of  artificer 


Ribbed  or  plain 

"What  kind  of  material 

Size 

Jacks  in  width 

Mark 

Length  of  leg  with  top 

Length  of  foot 


Narrowings  in  heel 

Narrowings  in  gusset 

Narrowings  in  toe 

Cut  or  wrought  heels 

Cut  or  wrought  feet 

Price  per  dozen  pair 

Name  of  party  putting  out  the  work 

Name  of  artificer 


If  the  material  to  be  manufactured  be  into  gloves  : — 
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Bosiery. 


Gauge 

Ribbed  or  plain 

What  kind  of  material 

Size 

Jacks  in  width  of  hand 

Jacks  in  width  of  finger 

Mark 

Length  of  hand 

Length  of  finger 


What  kind  of  welts 

Plaited  or  not 

What  figure  in  back  of  hand 

Weight  per  dozen 

Price  per  dozen  pair  of  making  hands 

Price  per  dozen  pair  of  making  fingers 

Wame  of  party  putting  out  the  work 

Name  of  artificer 


8  &  9  Vict.  0.  77. 


If  the  material  to  be  manufactured  be  into  shirts : — 


Gauge 

Ribbed  or  plain 

What  kind  of  material 

Size 

Jacks  in  width  of  body 

Jacks  in  width  of  sleeve 

Mark 

Length  of  body 


Length  of  sleeve 

Fashioned  or  not 

Welted  or  not 

Weight  per  dozen 

Price  per  dozen  of  making  bodies 

Price  per  dozen  pair  of  making  sleeves 

Name  of  party  putting  out  the  work 

Name  of  artificer 


If  the  material  to  be  manufactured  be  into  caps  :- 


Ganged 

Ribbed  or  plain 
Material 
Jacks  in  width 
Fashion 


Striped  or  plain 

Weight  per  dozen 

Price  per  dozen 

Name  of  party  putting  out  the  work 

Name  of  artificer 


If  the  material  to  be  manufactured  be  into  any  other  description  of  hosiery  : — 

Gauge  Price 

Length  Fashion 

Width  Name  of  party  putting  out  the  work 

Weight  Name  of  artificer 

See  "  Framework  Knitters. '' 


fOttjESe* 


As  to  the  taxes  on,  see  "  Taxes." 

As  to  burglary  in,  see  "Burglary." 

As  to  stealing  in,  see  post,  "Larceny." 

As  to  arson  of,  see  "  Burning." 

As  to  nuisances  to,  see  "Nuisance." 

As  to  malicious  injuries  to  houses  and  property  in  general,  see 
"  Malicious  Injv/ry  to  Property." 

A  man's  home  or  habitation  is .  so  far  protected  by  the  law,  that  if 
any  person  attempt  to  break  open  a  house  in  the  night  time,  and  is 
killed  in  such  attempt,  the  slayer  shall  be  acquitted  and  discharged. 
And  so  tender  is  the  law  in  respect  of  the  immunity  of  a  man's  house, 
that  it  will  never  suffer  it  to  be  violated  with  impunity.  Hence  in 
part  arises  the  animadversion  of  the  law  upon  eaves-droppers,  nui- 
sances, and  incendiaries ;  and  to  this  principle  it  must  be  assigned, 
that  a  man  may  assemble  people  together  lawfully  (at  least  if  they  do 
not  exceed  eleven),  without  danger  of  raising  a  riot,  rout,  or  unlawful 
assembly,  in  order  to  protect  and  defend  his  house  ;  which  he  is  not 
permitted  to  do  in  any  other  case.     (4  Black.  Com.  223.) 

Concerning  the  breaking  open  the  doors  of  a  house  in  the  execution 
of  process  and  for  other  purposes,  see  "Warrant." 

As  to  breaking  them  open  to  make  a  distress,  see  "Distress." 
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Hue  and  ciy, 
what. 


pplication  to  the 
constable. 


mieandCry.  ]jo;Rp  CQKB  saith,  that  hue  and  ci-y  (oaUed  in  ancient  records 
Meaning  of  words,  hutesium  et  clamor)  do  mean  the  same  thing ;  for  that  huer  in  French 
is  to  hoot  or  shout,  in  English  to  cry.  (2  List.  173;  3  Id.  116.)  But 
since  it  appeareth  by  the  old  books  (of  which  also  Lord  Gohe  maketh 
observation,  2  Inst.  173),  that  hue  and  cry  was  anciently  both  by  horn 
and  by  voice,  it  may  seem  that  these  two  words  are  not  synonymous, 
but  that  this  hutesium,  or  hooting,  is  by  the  horn,  and  crying  by  the 
voice;  which  also  acoordeth  with  the  French  word  hutchet,  which  signi- 
fieth  a  huntsman's  horn ;  so  that  hue  and  cry  in  this  sense  will  pro- 
perly signify  a  pursuit  by  horn  and  by  voice.  Which  kind  of  pursuit 
of  robbers  by  blowing  a  horn,  and  by  making  an  outcry,  is  said  to  be 
practised  also  in  Scotland.  And  this  blowing  of  a  horn  by  way  of 
notice  or  intelligence,  in  other  cases  as  well-  as  in  the  pursuit  of  felons, 
seem.eth  to  have  been  in  use  of  very  ancient  time  ;  for,  amongst  the 
laws  of  Widred,  king  of  Kent,  in  the  year  696,  this  is  one,  that,  "  if  a 
stranger  go  out  of  the  road,  and  neither  shout  nor  blow  a  horn,  he 
shall  be  taken  for  a  thief." 

Hue  and  cry  is  the  old  common-law  process  after  felons,  and  such 
as  have  dangerously  wounded  any  person;  and  this  hath  received 
great  countenance  and  authority  by  several  acts  of  Parliament.  (2 
ITale,  298.)  Though  most  of  such  acts  are  now  repealed  by  the  7  &  8 
Geo.  4,  c.  27,  this  process  may  still  be  adopted. 

When  any  felony  is  committed,  or  any  person  is  grievously  and  dan- 
gerously wounded,  or  any  person  assaulted  and  offered  to  be  robbed, 
either  in  the  day  or  night,  the  party  grieved,  or  any  other,  may  resort 
to  the  constable  of  the  vill ;  and,  1.  Give  him  such  reasonable  assu- 
rance thereof,  as  the  nature  of  the  case  will  bear.  2.  If  he  know  the 
name  of  him  that  did  it,  he  must  tell  the  constable  the  same.  3.  If  he 
know  it  not,  but  can  describe  him,  he  must  describe  his  person,  or  his 
habit,  or  his  horse,  or  such  circumstances  as  he  knows,  which  may 
conduce  to  his  discovery.  4.  If  the  thing  be  done  in  the  night,  so 
that  he  knows  none  of  these  circumstances,  he  must  mention  the 
number  of  the  persons,  or  the  way  they  took.  5.  If  none  of  all  these 
can  be  discovered,  as  where  a  robbery,  or  burglary,  or  felony,  is  com- 
mitted in  the  night,  yet  they  are  to  acquaint  the  constable  with  the 
fact,  and  desire  him  to  search  in  his  town  for  suspected  persons,  and 
to  make  hue  and  cry  after  such  as  may  be  probably  suspected  as  being 
persons  vagrant  in  the  same  night ;  for  many  circumstances  may,  ex 
post  facto,  be  useful  for  discovering  a  malefactor,  which  cannot  be 
at  first  found.     (2  Hale,  100,  101 ;  3  Inst.  116.) 

Eor  levying  hue  and  cry,  although  it  is  a  good  course  to  have  tho 
warrant  of  a  justice  of  the  peace,  when  time  will  permit,  in  order  to 
prevent  causeless  hue  and  cry ;  yet  this  seems  by  no  means  necessary, 
nor  is  it  always  convenient ;  for  the  felon  may  escape  before  the  war- 
rant be  obtained,  and  hue  and  cry  was  part  of  the  law  before  justices  of 
the  peace  were  first  instituted.     (2  Hale,  99.) 

The  duty  of  the  constable  is,  to  raise  the  power  of  the  town,  as  well 
in  the  night  as  in  the  day,  for  the  prosecution  of  the  offender.  (3  Inat. 
116.) 

And,  upon  hue  and  cry  levied  against  any  person,  or  where  any  hue 
and  cry  comes  to  a  constable,  whether  the  person  be  certain  or  uncer- 
tain, the  constable  may  search  suspected  places  within  his  vill,  for  the 
apprehending  of  the  felons.     (2  Hale,  103.) 

Breaking  doora  to      But  though  he  may  search  suspected  places  or  houses,  yet  his  entry 

eearch. 


Justice's  wan-ant 
for. 


Constablo  to  riiiso 
tUe  town, 


and  to  search. 
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must  be  by  tlie  doors  being  open ;  for  lie  cannot  break  open  doors    ffite  and  Cry. 

barely  to  search,  unless  the  person  against  -wbom  the  hue  and  cry  is  

levied  be  there ;  and  then  it  is  true  he  may ;  therefore,  in  case  of  such 
search,  the  breaking  open  the  door  is  at  peril :  namely,  justifiable,  if 
he  be  there;  not  justifiable,  if  he  be  not  there.  But  it  must  be  always 
remembered,  that,  in  case  of  breaking  open  a  door,  there  must  be  first 
a  notice  given  to  them  -within  of  his  business,  and  a  demand  of  en- 
trance, and  a  refusal,  before  the  doors  can  be  broken.  (2  Hale,  103  ; 
2  Haiuh.  c.  14,  s.  1.     See  "  Warrant") 

If  the  person  against  whom  the  hue  and  cry  is  raised  be  not  found  Notice  to  the  next 
in  the  constablewick,  then  the  constable  shall  give  notice  to  the  next  °™=**'''<'> 
constable,  and  he  to  the  next,  until  the  offender  be  found,  or  till  they 
come  to  the  sea-side.    And  this  was  the  law  before  the  conquest,     (3 
Inst.  116.) 

And  the  officer  of  the  town  where  the  felony  was  done,  as  also  every  and  to  the  next, 
officer  to  whom  the  hue  and  cry  shall  afterwards  come,  ought  to  send 
to  every  other  town  round  about  him,  and  not  to  one  next  town  only. 
And  in  such  cases  it  is  needful  to  give  notice  in  writing  (to  the  pur- 
suers) of  the  things  stolen,  and  of  the  colour  and  marks  thereof,  as  also 
to  describe  the  person  of  the  felon,  his  apparel,  horse,  and  the  like,  and 
which  way  he  is  gone,  if  it  may  be.     {Dalt.  c.  54.) 

But  if  the  hue  and  cry  be  upon  a  robbery,  burglary,  manslaughter,  what  shall  be 
or  other  felony  committed,*but  the  person  that  did  the  fact  is  neither  ^°°-^  where  the 
known  nor  desoribable  by  person,  clothes,  or  the  like,  yet  such  hue  and  described?™ 
cry  is  good,  as  hath  been  said,  and  must  be  pursued,  though  no  person 
certain  be  named  or  described.     (2  Hale,  103.) 

And  therefore  in  this  case  all  that  can  be  done  is,  for  those  that 
pursue  the  hue  and  cry,  to  take  such  persons  as  they  have  probable 
cause  to  suspect,  as,  for  instance,  such  persons  as  are  vagrants,  or 
such  suspicious  persons  as  come  late  iato  their  inn  or  lodgings,  and 
give  no  reasonable  account  where  they  have  been,  and  the  like.  (2 
Hale,  103.) 

By  stat.  3  Edw.  1,  c.  9,  all  shall  be  ready,  and  appareled,  at  the  ^/.p^'J^"!.^'^''^  ^ 
commandment  and  summons  of  sheriffs  (or  constables,  2  Inst.  171),  "Uow  the  hue  and 
and  at  the  cry  of  the  county,  to  sue  and  arrest  felons,  on  pain  of  a 
grievous  fine.  And  if  default  be  found  in  the  lord  of  the  franchise, 
the  king  shall  take  the  franchise  to  himself;  and  if  in  the  sheriff  or 
other  officer,  they  shall  have  one  year's  imprisonment,  and  shall  make 
a  grievous  fine. 

And  the  life  of  hue  and  cry  is  fresh  suit.     (3  Inst.  117.) 

If  the  person  pursued  by  hue  and  cry  be  in  a  house,  and  the  doors  Breaking  doors  to 
are  shut  and  refused  to  be  opened  on  demand  of  the  constable  and  no-  arrest  upon  pur-  , 
tification  of  his  business,  he  may  break  open  the  doors  ;  and  this  he  °"^ " 
may  do  lq  any  case  where  he  may  airest,  though  it  be  only  a  suspicion 
of  felony ;  for  it  is  for  the  king  and  commonwealth,  and  therefore  a 
virtual  non  omittas  is  in  the  case.     And  the  same  law  is,  upon  a  dan- 
gerous wound  given,  and  a  hue  and  cry  levied  upon  the  offender.     (2 
Hale,  102 ;  see  "  Warrant.") 

And  it  seems  in  this  case,  that,  if  he  cannot  be  otherwise  taken,  he  Killing  in  the  pur- 
may  be  killed ;  and  the  necessity  excuseth  the  constable.    (2  Hale,  «>"*■ 
102.) 

If  hue  and  cry  be  raised  against  a  person  certain  for  felony,  though  Arresting  an  inno- 
possibly  he  is  innocent,  yet  the  constables  and  those  that  foUow  the  <^^"'  person. 
hue  and  cry  may  arrest  and  imprison  him  in  the  common  gaol,  or 
carry  hina  to  a  justice  of  the  peace,  to  be  examined  as  to  where  he  was 
at  the  time  of  the  felony  committed,  and  the  like.     (2  Hale,  102.) 

If  the  hue  and  cry  be  not  against  a  person  certain,  but  by  descrip-  AiTesting  a  person 
tion  of  his  stature,  person,  clothes,  horse,  and  the  like,  yet  the  hue  ^^  description. 
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Hue  and  Cry. 


Arresting  upon 
hue  and  cry  levied 
without  cause. 


Persons  taken  on 
hue  and  crj,  how 
far  bailable. 

Punishment  of 
those  who  follow 
nothueandcry. 


and  cry  dotli  justify  the  constable,  or  other  persons  following  it,  in 
apprehending  the  person  so  described,  whether  innocent  or  guilty :  for 
that  is  his  warrant ;  it  is  a  kind  of  process  that  the  law  allows  of,  not 
usual  in  other  cases,  namely,  to  arrest  a  person  by  description.  (2 
Hale,  103.) 

In  case  of  hue  and  cry  once  raised  and  levied,  on  supposal  of  a 
felony  committed,  though  in  truth  there  was  no  felony  committed,  yet 
those  that  pursue  hue  and  cry  may  arrest  and  proceed  as  if  so  be  a 
felony  had  been  really  committed. 

And  therefore  the  justification  of  an  imprisonment  by  a  person  upon 
suspicion,  and  by  a  person  (especially  a  constable)  upon  hue  and  cry 
levied,  do  extremely  differ ;  for,  in  the  former  case,  there  must  be_  a 
felony  averred  to  be  done,  and  it  is  issuable ;  but  in  the  latter,  to  wit, 
upon  hue  and  cry,  it  need  not  be  averred,  but  the  hue  and  cry  levied 
upon  information  of  a  felony  is  sufficient,  though  perchance  the  infor- 
mation were  false. 

And  the  reasons  hereof  are  these — 1.  Because  the  constable  cannot 
examine  the  truth  or  falsehood  of  the  suggestion  of  him  that  first 
levied  it,  for  he  cannot  administer  to  him  an  oath ;  and  if  he  should 
forbear  his  pursuit  of  the  hue  and  cry  tiU  it  be  examiued  by  a  justice 
of  the  peace,  the  felon  might  escape,  and  the  pursuit  vrould  be  lost 
and  fruitless.  2.  Because  the  constable  is,  by  the  3  Edw.  1,  c.  9,  and 
was  by  other  acts  now  repealed,  compellable  to  pursue  hue  and  cry,  and 
he  is  punishable,  and  so  are  those  of  the  vill,  if  they  do  it  not.  3.  Be- 
cause he  that  first  raiseth  a  hue  and  cry,  where  no  felony  is  committed, 
that  is,  he  who  giveth  the  false  information,  is  severely  punishable  by 
fine  and  imprisonment  if  the  information  be  false. 

And  therefore,  if  he  raise  hue  and  cry  upon  a  person  that  is  innocent, 
yet  they  that  pursue  the  hue  and  cry  may  justify  the  imprisonment  of 
that  innocent  person ;  and  the  raiser  is  punishable :  and  by  the  same 
reason,  if  he  give  notice  of  a  felony  committed,  where  there  was  in 
truth  none. 

And  here  the  justification  of  the  imprisonment  is  mixed,  partly  upon 
the  hue  and  cry,  and  partly  upon  their  own  suspicion ;  and  therefore, 
1 .  In  respect  that  it  is  upon  the  hue  and  cry,  there  needs  no  averment 
that  the  felony  was  done,  if  the  arrest  be  by  that  constable  that  first 
received  the  information,  and  so  raised  the  hue  and  cry;  or  if  the 
arrest  were  made  by  that  constable,  or  those  vills  to  whom  the  hue 
and  cry  came  at  the  second  hand,  it  must  be  averred  that  such  a  hue 
and  cry  came  to  them,  purporting-  such  a  felony  to  be  done.  2.  But 
also,  inasmuch  as  the  hue  and  cry  neither  names  nor  describes  the 
person  of  the  felon,  but  only  the  felony  committed,  and  therefore  the 
arrest  of  this  or  that  particular  person  is  left  to  the  suspicion  and  dis- 
cretion of  the  constable,  or  of  the  people  of  the  second  or  third  vill,  he 
that  arrests  any  person  upon  such  general  hue  and  cry  must  aver  that 
he  suspected,  and  show  a  reasonable  cause  of  suspicion. 

But  now,  by  stat.  7  Jac.  1,  c.  5,  the  constable,  or  any  that  come  to 
his  assistance,  even  in  this  case  of  hue  and  cry,  may  plead  the  general 
issue,  and  give  the  whole  matter  of  the  justification  in  evidence ;  for 
the  pursuit  of  hue  and  cry,  though  performed  by  others  as  well  as  the 
constable,  is  principally  the  act  of  the  constable  of  the  vUl,  and  the 
others  are  but  as  his  deputies  or  assistants  within  the  precincts  of  their 
constablewick.     (2  Hale,  101  to  104.) 

It  seems  that  they  who  are  taken  upon  fresh  hue  and  cry  are  not 
bailable,  as  being  to  be  accounted  amongst  those  persons  who  are 
under  a  violent  presumption  of  guilt.     (2  Hawk.  o.  15,  s.  41.) 

And  they  which  levy  not  hue  and  cry,  or  pursue  not  upon  hue  and 
cry ;  may  be  indicted,  fined,  and  imprisoned.  (3  Inst.  117  ;  3  Edw.  1, 
c.  2.) 

And  it  is  an  article  of  the  leet  to  inquire  of  hues  and  cries  levied 
and  not  pursued.    (18  Edw.  2.) 
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Farm. 

dForm. 

Westmoreland   1  ^°  "'^^  <'onstables,  and  other  officers,  as  well  in  the  said  comity  hu*"^  c^  oYa 
.       .,        '   V     of  [Westmoreland]  as  elsewhere,  to  vjhom  the  executio7i  robbery  having 
CO  JOic.  J       f^^^gjr  ^o^j  ^  gj^^ii  T,^ig,^g_  1)6611  committed. 

Whereas,  A.  I.,   of  in  the  county  of  ,  yeoman,   hath  this  day 

made  information  upon  oath  before  me,  J.  P.,  esquire,  one  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county  of  W. ,  that  on  this  present 
day  of  ,  in  tlm  year  of  the  reign  of  ,  hetwixt  the  hours  of 

three  and  four  in  the  afternoon  of  tlie  same  day,  at  a  place  called  ,  in  the 

said  county  of  W. ,  in  tlie  Queen's  highway  there,  two  malefactors,  and  felons  to 
hi/m  the  said  A.  I.,  unTciiown,  in  and  upon  him  the  said  A.  I.,  then  and  there 
being  in  the  peace  of  God  and  of  our  lady  the  Q,ueen,  feloniously  did  make  an 
assault,  and  him  the  said  A.  I.  then  and  there  feloniously  did  put  in  greaifear 
and  danger  of  his  life,  and  the  sum  of  '  ,  of  lawful  money  of  Great  Bri- 
tain, of  the  goods  aiid  chattels  of  him  the  said  A.  I.,  from  the  person  and, 
against  the  will  of  him  the  said  A.  I.,  then  and  there  violently  and  feloniously 
did  steal,  take,  and  carry  aivay  ;  and  that  one  of  the  said  malefactors  and  felons  to 
him  the  said  A .  I.  unknovjn,  is  a  tall,  strong  man,  and  seemeth  to  be  about  the 
age  of  years,  isjntted  in  the  face  tmth  the  small-pox,  and  hath  the  scar  of 

a  icound  wider  his  left  eye,  and  had  then  on  a  dark  brown  riding  coat,  etc.  and 
did  ride  upon  a  bay  gelding  until  a  star  on  his  forehead  ;  and  the  other,  tSic. 
And  that  after  the  said  felony  and  robbery  committed,  t7iey  the  said  malefactors 
and  felons,  to  him  the  said  A.  I.,  unknown,  did  fly  and  witlidraw  themselves  to 
places  unknown,  and  are  not  yet  ap>prehended ;  These  are  therefore  to  command 
you  forthwith  to  raise  the  power  of  the  towns  within  your  several  precincts,  amd 
to  inake  diligent  search  therein  for  the  persons  above  described,  and  to  make 
fresh  pursuit  and  hue  and  cry  after  them  from  town  to  town,  and  from  county 
to  county,  as  well  by  horsemen  as  by  footmen  ;  and  to  give  due  notice  thereof  in 
v)riting,  describing  in  such  notice  the  persons  and  the  offence  aforesaid,  unto 
every  next  constable  on  every  side,  until  they  shall  cmne  to  the  sea  shore,  or  until 
the  said  malefactors  and  felons  shall  be  appreheiided ;  and  all  persons  whom 
you  or  any  of  you  shall,  as  well  upon  such  search  and  pursuit  as  otherwise, 
apprehend,  or  cause  to  be  apprehended,  as  jiistly  suspected  for  having  committed 
the  said  robbery  and  felony,  that  you  do  carry  forthwith  before  smne  one  of  her 
said  Majesty's  justices  of  the  peace  in  and  for  the  county  vihere  he  or  they 
shall  be  so  appreliended,  to  be  by  such  justice  examined,  and  dealt  udthal  accord- 
ing to  law.  And  hereof  fail  you  not  respectively,  upon  the  peril  that  shall  ensue 
thereon.  Given  under  my  hand  and  seal,  in  tlie  said  county  of  W.,  the 
day  of  aforesaid,  in  the  year  aforesaid. 


In 


Uttn^retr* 


ancient  times,  before  the  conquest,  it  was  ordained,  for  the  more  Htmdrod,  wlienco 

sure  keeping  of  the  peace,  that  all  free-born  men  should  cast  them-  =°  caUed. 
selves  into  several  companies,  by  ten  in  each  company ;  and  that  every 
of  those  ten  men  should  be  surety  and  pledge  for  the  forthcoming  of 
his  fellows.  Por  which  cause,  these  companies  in  some  places  were 
called  TitUngs,  as  containing  the  number  of  ten  men  with  their  fami- 
lies :  and  even  as  ten  times  ten  do  make  an  hundred,  so  because  it  Titbings. 
was  then  also  appointed  that  ten  of  these  companies  should  at  certain 
times  meet  together  for  their  mattei-s  of  gi-eater  weight,  therefore  that 
general  assembly  was,  and  yet  is,  called  an  Hundred.     {Lamb.  Const. 

P-  6.) 

If  any  homicide  be  committed,  or  dangei'ous  wound  given  in  the  Hundred  to  be 
daytime,  and  the  offender  escape,  the  town  shall  be  amerced ;   and  if  ^^^°^^  ^°'^  *» 
out  of  the  town,  the  hundred  shall  be  amerced.      (2  Hawh.  c.  12,  s.  2. 
See  "Escape,") 

The  statute  now  in  force,  by  which  hundreds  are  liable  for  damages, 
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LiaHUty  of. 

Liability  of  hun- 
dred for  damages. 


7  &  8  Geo.  4,  c.  31. 
Hundred  to  make 
compensation  for 
damage  done  by 
rioters  in  certain 


is  tte  7  &  8  Geo.  4,  c.  31 ;  tte  7  &  8  Geo.  4,  c.  27,  repealing  all  tlie 
prior  statutes  relative  to  such,  liability. 

By  such  repeal,  it  seems  that  the  hundred  are  no  longer  liable  in 
cases  of  robbery,  arson,  killing  or  maiming  cattle,  cutting  down  or 
destroying  trees,  destroying  turnpikes  or  works  on  navigable  rivers, 
cutting  hop  binds,  destroying  corn  to  prevent  it  being  exported, 
destroying  corn  going  to  market,  or  injuring  the  horses  or  carriages  so 
conveying  it,  and  wounding  revenue  officers ;  and  it  seems  that  the 
hundred  is  now  only  liable  for  damage  done  by  rioters. 

By  the  7  &  8  Geo.  4,  c.  31,  if  any  church  or  chapel,  or  any  chapel 
for  the  religious  worship  of  persons  dissenting  from  the  united  church 
of  England  and  Ireland,  duly  registered  or  recorded,  or  any  house, 
stable,  coach-house,  outhouse,  warehouse,  office,  shop,  mill,  malt- 
house,  hop-oast,  barn,  or  granary,  or  any  building  or  erection  used  in 
caiTying  on  any  trade  or  manufacture,  or  branch  thereof,  or  any  ma- 
chinery, whether  fixed  or  moveable,  prepared  for  or  employed  in  any 
manufacture,  or  in  any  branch  thereof  [extended  by  2  &  3  WUl.  4, 
c.  72,  to  threshing  machines],  or  any  steam  engine  or  other  engine  for 
sinking,  drauiing,  or  workiig  any  mine,  or  any  staith,  building,  or 
erection  used  in  conducting  the  business  of  any  mine  {a),  or  any 
bridge,  waggon  way,  or  trunk  for  conveying  minerals  from  any  mine, 
shall  be  fehnioiisly  (6)  demolished,  pulled  down,  or  destroyed,  wholly  or 
in  part,  by  any  persons  riotously  and  twmultuously  (c)  assembled  toge- 
ther, in  every  such  case  the  inhabitants  of  the  hundred,  wapentake, 
ward,  or  other  district  in  the  nature  of  a  hundred  [d),  by  whatever 
name  it  shall  be  denominated,  in  which  any  of  the  said  offences  shall 
be  committed,  shall   be  liable  to  yield  full  compensation  (e)  to  the 


(a)  The  lessees  of  a  mine  con- 
structed a  wooden  trough,  by  means 
of  which  water  was  conveyed  from  a 
distance  to  a  pool  half  a  mile  distant 
from  their  mine,  being  as  near  as  the 
nature  of  the  ground  would  admit  of. 
The  water  so  brought  was  used  for  the 
purpose  of  washing  the  ore  obtained 
from  the  mine.  It  was  held,  that 
this  was  an  "erection  used  in  con- 
ducting the  business "  of  the  plain- 
tiffs' mine  within  the  meaning  of  the 
7  &  8  Geo.  i,  c.  31,  s.  2.  And  the 
lessee  recovered  against  the  hundred 
for  its  felonious  destmotion.  (Bar- 
well  T.  Hundred  of  Winterstoke,  19 
L.  J.  206,  q.  B.) 

(h)  To  bring  a  case  therefore  within 
the  act,  the  injuiy  must  be  done  by 
persons  riotously  assembled  together 
in  a  manner  which  will  constitute  a 
riot  (as  to  which  see  title  "  Riot," 
Vol,  IV.),  anA  feloniously  within  the 
meaning  of  the  7  &  8  Geo.  4,  c.  30, 
s.  8  (as  to  which  see  "  Malicimts  In- 
juries to  Property.")  (See  Seid  v. 
Clarke,  1  T.  R.  496 ;  R.  r.  Thomas,  i 
C.  <£  P.  237.) 

(c)  As  to  what  is  a  riotous  assembly, 
see  title  "Riot." 

(d)  By  s.  7,  post,  the  required  sum 
or  suras  of  money  are  to  be  raised 
upon  the  hundred  against  ■which  such 
actions  shall  have  been  brought,  over 
and  above  the  general  rate  to  be  paid 


by  such  hundred  in  common  with  the 
rest  of  the  county.  Sect.  12  provides 
for  cases  where  the  offence  is  com- 
mitted in  a  place  which  does  not  con- 
tribute to  the  county  rate  at  all,  or 
contributes  thereto,  but  not  as  being 
part  of  any  hundred.  By  the  5  &  6 
Will.  4,  c.  76,  s.  112,  boroughs  to 
which  courts  of  session  of  the  peace 
are  given  are  not  to  contribute  at  all 
to  the  county  rate  except  as  therein- 
after provided.  By  s.  113,  boroughs 
are  to  pay  the  expenses  of  prosecu- 
tions at  the  assizes  for  offences  within 
the  borough ;  and,  by  s.  117,  they 
are  also  to  pay  a  proportion  of  other 
county  expenses.  In  an  action  against 
the  hundred  of  Salford  to  recover 
compensation  for  injury  done  by  a. 
riotous  mob  to  premises  within  the 
borough  of  Manchester,  which  formed 
part  of  the  hundred  of  Salford : — 
Held,  that  the  action  was  properly 
brought  against  the  hundred,  and 
that  the  borough  was  liable  as 
part  of  the  hundred,  although  it 
came  within  the  provisions  of  the 
5  &  6  Will.  0.  76,  s.  112.  (Birley  v. 
Salford  Hundred,  11  M.  &  W.  391.) 
_  (c)  Semble,  in  assessing  compeusa- 
tiou  for  the  demolition  of  a  dwelling- 
house,  under  7  &  8  Geo.  4,  c.  31,  the 
jury  ought  to  consider  what  sum  will 
be  necessary  to  repair  the  injury,  and 
replace  the  building  in  the  state  it 
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person  or  persons  damnified  (a)  by  the  offence,  not  only  for  the  damage    lAcMlUy  of. 

so  done  to  any  of  the  subjects  hereinbefore  enumerated,  but  also  for 

any  damage  ■which  may  at  the  same  time  be  done  by  any  such  offenders,  ^  *  ^  *'^°-  *>  "•  ^■'•• 
to  any  fixture,  furniture,  or  goods  vhateyer  (6)  in  any  such  church, 
chapel,  house,  or  other  of  the  buildings  or  erections  aforesaid. 

Sect.  3.  No  action  or  summary  proceeding,  as  hereinafter  mentioned,  Parbydamniflodto 
shall  be  maintainable  by  virtue  of  this  act,  for  the  damage  caused  by  JJPP^^  '^}^  °^''" 
any  of  the  said  offences,  unless  the  person  or  persons  damnified,  or  such 
of  them  as  shall  have  knowledge  of  the  circumstances  of  the  offence,  or 
the  servant  or  servants  who  had  the  care  of  the  property  damaged  (c), 
shall,  within  7  days  [d)  after  the  commission  of  the  offence,  go  before 
some  justice  of  the  peace  residing  near  and  having  jurisdiction  over 
the  place  where  the  offence  shall  have  been  committed,  and  shall  state 
upon  oath  before  such  justice  the  names  of  the  offenders  if  known,  and 
shall  submit  to  the  examing,tion  of  such  justice  touching  the  circum- 
stances of  the  offence  (e),  and  become  bound  by  recognizance  before 
him  to  prosecute  the  offenders  when  apprehended :  Provided  also  that  Limitation  of 
no  person  shall  be  enabled  to  bring  any  such  action,  unless  he  shall  *™^  '""^  actions, 
commence  the  same  within  three  calendar  months  after  the  commis- 
sion of  the  offence  (/). 

Sect.  4.  No  process  for  appearance  in  any  action  to  be  brought  by  Process  against 
virtue  of  this  act  against  any  hundred  or  other  like  district,  shall  be  BCTved'onhigli 
served  on  any  inhabitant  thereof,  except  on  the  high  constable  or  some  constable,  who 
one  of  the  high  constables  (if  there  be  more  than  one),  who  shall,  j"a|^|„™gi  by'"' 

^ . — _— default,  as  ad- 
vised, 


was  in  when  the  outrage  was  com- 
mitted, and  not  whether  the  plaintiff 
was  likely  to  make  it  Ms  residence, 
or  whether  it  was  suitable  for  such 
residence.  (Duke  of  Newcastle  v. 
Eiindreclof  Broxtowe,  iB.&Ad.  273.) 

(a)  A  reversioner  may  sue.  {Pelleio 
V.  Wonford,  9  B.  &  0.  135.) 

(S)  Mr.  Boscoe  in  his  work  on  Eviil. 
10th  ed.  p.  812,  has  the  following 
observations  on  this  part  of  the  sta- 
tute : — "Neither  the  Eiot  nor  the 
Black  Act  contained  any  express  pro- 
vision of  this  kind.  Yet  where  the 
injury  done  to  personal  property  was 
the  immediate  effect  of  the  act  of  de- 
molition, or  if  the  destruction  of  fur- 
niture, &c.,  and  demolition  of  the 
building,  were  parts  of  the  same  riot- 
ous transaction,  and  done  at  the  same 
time,  the  plaintiff  was  allowed  to  in- 
clude the  whole  in  his  damages. 
(Hijde  V.  Cogan,  Doiujl.  669.)  So, 
where  in  pulling  down  a  house  da- 
mage was  done  to  the  garden  appur- 
tenant. (Wilmotw.  Bortmi,  Id.  701, 
n.)  So,  where  rioters  broke  into  a 
flour-seller's  house  and  damaged  the 
flour,  in  the  course  of  demohshiug 
the  house.  (Greasley  v.  Higginbottom, 
1  East,  636.)  But  where  a  distinct 
and  substantive  offence  was  commit- 
ted by  some  of  the  mob,  as  where  the 
flour  (in  the  last  case)  was  stolen  or 
compulsorily  parted  with  by  the 
dealer  at  an  under  price ;  or  where 
money,  plate,  &o.,  were  missing  after 
the  riot ;   (Smith  v.  Boltoii,  Bolt,  N. 


P.  201) ;  or  where  the  mob  broke  into 
a  gunmaker's  and  carried  away  the 
arms  for  their  own  use.  (BeckwUh  v. 
Wood,  1  B.  d:  AU.  487.)  In  these 
cases  the  hundred  was  held  not  liable. 
And  such,  it  is  apprehended,  stOl 
continues  to  be  the  law,  notwith- 
standing the  woi'ds  of  additional  lia- 
bility inserted  in  the  present  act." 

(c)  If  no  servant  of  a  reversioner, 
who  may  sue,  has  the  care  of  the  pre- 
mises, the  reversioner  is  the  proper 
person  to  give  in  his  examination. 
(Pellew  V.  Wonford,   Q  B.  &  G.   135.) 

(d,)  It  seems  the  days  are  exclusive 
of  the  day  of  the  offence.     (Id. ) 

(e)  The  party  is  not  bound  to  state 
his  suspicions  as  to  the  offender,  (id. ) 

(/)  The  premises  of  A.,  a  termor, 
having  been  burnt  by  a  riotous  assem- 
bly, A.  complied  with  all  the  requi- 
sites of  stat.  7  &  8  Geo.  i,  c.  81,  and 
commenced  an  action  against  the  in- 
habitants of  the  city  and  county 
within  three  months  from  the  offence ; 
before  verdict  or  judgment,  and  after 
the  expiration  of  the  three  months, 
A.  died.  His  executrix  commenced 
an  action  against  the  inhabitants  on 
the  seventh  day  from  A.'s  death. 
Held,  that,  supposing  an  executrix 
entitled  to  sue  in  any  such  case  (as 
to  which  the  Court  gave  no  opinion), 
the  action  having  been  commenced 
more  than  three  months  from  the 
offence,  was  too  late  under  the  provi- 
sion in  sect.  3.  (Adam,  v.  Inhabit- 
ants of  Bristol,  2  A.  &E.  389.) 
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Liability  of. 


7  &  8  Geo.  4,  c.  31. 


If  plaintiff  reco- 
vers, the  sheriff, 
on  receipt  of  writ 
of  execution, 
shall  make  out  a 
warrant  directing 
treasurer  of 
county  to  pay  the 
amount. 


Slode  of  reim- 
bursing high  con- 
stable for  ex- 
penses in  defend- 
ing action,  <fcc. 


Reinibut'Hing 
county  treasurer. 


Mode  of  proceed- 
ing in  cases  where 
the  damage  does 
not  exceed  301. 


■witMn  7  days  after  sucli  service,  give  notice  thereof  to  two  justices  of 
the  peace  of  the  county,  riding,  or  division  in  which  such  hundred  or 
district  shall  be  situate,  residing  in  or  acting  for  the  hundred  or  dis- 
trict ;  and  such  high  constable  is  hereby  empowered  to  cause  to  be 
entered  an  appearance  in  the  said  action,  and  also  to  defend  the  same 
on  behalf  of  the  inhabitants  of  the  hundi-ed  or  district,  as  he  shall  be 
advised ;  or,  instead  of  defending  the  same,  it  shall  be  lawful  for  him, 
with  the  consent  and  approbation  of  such  justices,  to  suffer  judgment 
to  go  by  default;  and  the  person  upon  whom,  as  high  constable,  the 
jjrocess  in  the  action  shall  be  served,  shall,  notwithstanding  the  expi- 
ration of  his  office,  continue  to  act  for  all  the  purposes  of  this  act, 
until  the  termination  of  all  proceedings  in  and  consequent  upon  such 
action ;  but  if  such  person  shall  die  before  such  termination,  the  suc- 
ceeding high  constable  shall  act  in  his  stead. 

Sect.  6.  Wherever  the  plaintiff  in  any  such  action  shall  recover 
judgment,  ■whether  after  verdict  or  by  default  or  otherwise,  no  writ  of 
execution  shall  be  executed  on  any -inhabitant  of  the  hundred  or 
other  like  district,  nor  on  such  high  constable ;  but  the  sheriff,  upon 
the  receipt  of  the  writ  of  execution,  shall  (on  payment  of  the  fee  of 
5s.  and  no  more)  make  his  warrant  to  the  treasurer  of  the  county, 
riding,  or  division,  in  which  such  hundred  or  other  like  district  shall 
be  situate,  commanding  him  to  pay  to  the  plaintiff  the  sum  by  the 
said  writ  directed  to  be  levied ;  and  such  treasurer  is  hereby  required 
to  pay  the  same,  as  also  any  other  sum  ordered  to  be  paid  by  him  by 
virtue  of  this  act,  out  of  any  public  money  which  shall  then  be  in  his 
hands,  or  shall  come  into  his  hands  before  the  next  general  or  quarter 
sessions  of  the  peace  for  the  said  county,  riding,  or  division ;  and  if 
there  be  not  sufficient  money  for  that  pufpose^before  such  sessions,  he 
shall  give  notice  thereof  to  the  justices  of  the  peace  at  such  sessions, 
who  shall  proceed  in  the  manner  hereinafter  mentioned. 

Sect.  1.  Por  the  purpose  of  indemnifying  the  high  constable  and  the 
county  treasurer,  enacts,  that  if  such  high  constable  of  the  hundred 
or  other  district  sued,  shall  produce  and  prove  before  any  2  justices  of 
the  peace  of  the  county,  riding,  or  division,  residing  in  or  acting  for 
such  hundred  or  district,  an  account  of  the  just  and  necessary  ex- 
penses which  he  shall  have  incurred  in  consequence  of  any  such 
action  as  aforesaid,  such  justices  shall  make  an  order  for  the  payment 
thereof  upon  the  treasurer  of  the  county,  riding,  or  division  in  which 
such  hundred  or  district  shall  be  situate ;  and  if  in  any  such  action 
judgment  shall  be  given  against  the  plaintiff,  the  high  constable  shall  in 
like  manner  be  reimbursed  for  the  just  and  necessary  expenses  by  him 
incurred  in  consequence  of  such  action,  over  and  above  the  taxed  costs 
to  be  paid  by  the  plaintiff  in  such  case ;  and  if  it  shall  be  proved  to 
any  2  such  justices  that  the  plaintiff  in  the  action  is  insolvent,  so  that 
the  high  constable  can  have  no  relief  as  to  such  taxed  costs,  such 
justices  shall  make  an  order  upon  the  treasurer  of  the  county,  riding, 
or  division  as  aforesaid,  for  the  payment  of  the  amount  of  such  taxed 
costs ;  and  the  justices  of  the  peace  at  the  next  general  or  quarter 
sessions  of  the  peace,  to  be  holden  for  any  such  county,  riding,  or 
division,  or  any  adjournment  thereof,  shall  direct  such  sum  or  sums 
of  money  as  shall  have  been  paid  or  ordered  to  be  paid  by  the  trea- 
surer by  virtue  of  any  such  warrant  or  order  as  hereinbefore  men- 
tioned, to  be  raised  on  the  hundi-ed  or  other  like  district,  against  the 
inhabitants  of  which  any  such  action  shall  have  been  brought,  over 
and  above  the  general  rate  to  be  paid  by  such  hundred  or  district  in 
common  with  the  rest  of  the  county,  riding,  or  division,  under  the  acts 
relating  to  county  rates ;  and  such  sum  or  sums  shall  be  raised  in  the 
manner  directed  by  those  acts,  and  shall  be  forthwith  paid  over  to  the 
treasurer. 

Sect.  8.  And  whereas  it  is  expedient  to  provide  a  summary  mode  of 
proceeding  where  the  damage  is  of  small  amount ;    be  it  therefore 
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enacted,  that  it  Bhall  not  be  lawful  for  any  person  to  commence  any     liability  of. 

action  against  the  inhabitants  of  any  hundred  or  other  like  district, ' 

where  the  damage  alleged  to  have  been  sustained  by  reason  of  any  of ''  ^^  ^  ^°°'  *'  "'  ^'' 
the  offences  in  this  act  mentioned  shall  not  exceed  the  sum  of  301., 
but  the  party  damnified  shall,  within  7  days  after  the  commission  of 
the  offence,  give  a  notice  in  writing  of  his  claim  for  compensation, 
according  to  the  form  in  the  schedule  hereunto  annexed,  to  the  high 
constable,  or  some  one  of  the  high  constables  (if  there  be  more  than 
one)  of  the  hundred  or  other  like  district  in  whici  the  offence  shall  have 
been  committed ;  and  such  high  constable  shall,  within  7  days  after 
the  receipt  of  the  notice,  exhibit  the  same  to  some  2  justices  of  the 
peace  of  the  county,  liding,  or  division  in  which  such  hundred  or 
district  shall  be  situate,  residing  in  or  acting  for  such  hundred  or 
district,  and  they  shall  thereupon  appoint  a  special  petty  session  of  all 
the  justices  of  the  peace  of  the  county,  riding,  or  division,  acting  for 
such  hundred  or  district,  to  be  holden  within  not  less  than  20  nor 
more  than  30  days  next  after  the  exhibition  of  such  notice,  for  the 
purpose  of  hearing  and  determining  any  claim  which  may  be  then 
and  there  brought  before  them  on  account  of  any  such  damage ;  and 
such  high  constable  shall,  within  3  days  after  such  appointment,  give 
notice  in  writing  to  the  claimant,  of  the  day  and  hour  and  place  ap- 
pointed for  holding  such  petty  session,  and  shall  within  10  days  give 
the  like  notice  to  all  such  justices  acting  for  such  hundred  or  district  ; 
and  the  claimant  is  hereby  required  to  cause  a  notice  in  writing,  in 
the  form  in  the  schedule  hereunto  annexed,  to  be  placed  on  the  church 
or  chapel-door,  or  other  conspicuous  part  of  the  parish,  township,  or 
place  in  which  such  damage  shall  have  been  sustained,  on  two  Sun- 
days preceding  the  day  of  holding  such  petty  session  (a). 

Sect.  9.  It  shall  be  lawful  for  the  justices,  not  being  less  than  two.  Such  cases  to  to 
at  such  petty  session,  or  any  adjournment  thereof,  to  hear  and  ex-  |t  a  speofa/pltt"^ 
amine,  upon  oath  or  affirmation,  the  claimant,  and  any  of  the  inha-  session. 
bitants  of  the  hundred  or  other  like  district,  and  their  several  wit- 
nesses,  concerning  any   such    offence,    and    the    damage   sustained 
thereby ;  and  thereupon  the  said  justices,  or  the  major  part  of  them, 
if  they  shall  find  that  the  claimant  has  sustained  any  damage  by 
means  of  any  such  offence,  shall  make  an  order  for  payment  of  the 
amount  of  such  damage  to  him,  together  with  his  reasonable  costs 
and  charges,  and  also  an  order  for  payment  of  the  costs  and  charges 
(if  any)  of  the  high  constable  or  inhabitants,  and  shall  direct  such 
order  or  orders  to  the  treasurer  of  the  county,  riding,  or  division  in 
which  such  hundred  or  district  shall  be  situate,  who  shall  pay  the 
same  to  the  party  or  parties  therein  named,  and  shall  be  reimbursed 
for  the  same  in  the  manner  hereinbefore  directed. 

Sect.  10.  If  any  high  constable  shall  refuse  or  neglect  to  exhibit  or  Penalty  on  high 
give  such  notice  as  is  required  in  any  of  the  cases  aforesaid,  it  shall  negieo?^  ^°'^ 
be  lawful  for  the  party  damnified  to  sue  him  for  the  amount  of  the 
damage  sustained,  such  amount  to  be  recovered  by  an  action  on  the 
case,  together  with  fuU.  costs  of  suit. 

Sect.  11.  Every  action  or  summary  claim  to  recover  compensation  Proceeding  in  case 
for  the  damage  caused  to  any  church  or  chapel  by  any  of  the  offences  ciiurch''OT  chapel. 
in  this  act  mentioned,  shall  be  brought  in  the  name  of  the  rector, 


{a)  To  ground  a  proceeding  at  petty  not  grant  a  mandamus  to  the  justices 

sessions  under  this  section,  the  party  to  summon  such  petty  session,  where 

or  his  servant  must  go  before  a  justice  it  does  not  appear  ty  affidavit  that 

within  seven  days  after  the   offence  these  steps  have  been  taken  ;  though 

committed,   and  submit    to    exami-  the  party  swear  that  he    has  duly 

nation,  &c.,  according  to  sect.  3  of  served  the  notice  required  by  sect.  8. 

the  act,  as  well  as  where  an  action  is  (iJ.  v.  Justices  of  FolksUme,  4  £.  iS;  A. 

to  be  brought.     And  the  Court  will  652.) 
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Liability  of.     vicar,  or  curate  of  such  cturch  or  chapel ;  or  in  case  there  be  uo 
rector,  vicar,  or  curate,  then  ia  the  names  of  the  church  or  chapel- 


8  Geo.  i,  0.  81.  -gardens,  if  there  be  any  such,  and  if  not,  in  the  name  or  names  of 
any  one  or  more  of  the  persons  m.  whom  the  property  of  such  chapel 
may  be  vested ;  and  the  amount  recovered  in  any  such  case  shall  be 
lu  case  of  damage  applied  in  the  rebuilding  or  repairing  such  church  or  chapel ;    and 
lonekiK^to'a'"'        where  any  of  the  offences  in  this  act  mentioned  shall  be  committed  on 
poration.        ^'     any  property  belonging  to  a  body  corporate,  such  body  may  recover 
compensation  against  the  hundred  or  other  like  district,  in  the  same 
manner,  and  subject  to  the  same  conditions,  as  any  person  damnified 
is  by  this  act  enabled  to  do  :   provided  alwaj'S,  that  the  several  con- 
ditions •which  are  hereinbefore  required  to  be  performed  by  or  on 
behalf  of  any  person  damnified,  may,  in  the  case  of  a  body  corporate, 
be  performed  by  any  officer  of  such  body  on  behalf  thereof. 
Where  the  damage      Sect.   12.    And  whereas  the  offences  for  which  compensation  is 
imy°countv  o/a     gra-^ted  by  virtue  of  this  act  may  be  committed  in  counties  of  cities 
city,  &c.,  or  in  any  and  towns,  or  in  such  liberties,  franchises,  cities,  towns,  and  places, 
liberty, &a,  which  as  either  do  not  contribute  at  all  to  the  payment  of  any  county  rate, 
hundred'  or'doef   °^  Contribute  thereto,  but  not  as  being  part  of  any  hundred  or  other 
not  contribute  to    like  district ;    and  it  is  expedient  to  provide  for  all  such  cases ;    it  is 
county  fiifert""''   therefore  enacted,  that  where  any  of  the  offences  in  this  act  mentioned 
&o.,  shall  be  liable  shall  be  committed  in  a  county  of  a  city  or  town,  or  in  any  such 
like  the  hundred,  liberty,  franchise,  city,  town,  or  place,  the  inhabitants  thereof  shall 
be  liable  to  yield  compensation  in  the  same  manner,  and  under  the 
same  conditions  and  restrictions  in  all  respects,  as  the  inhabitants  of 
the  hundred ;  and  every  thing  in  this  act  in  any  wise  relating  to  a 
hundred,  or  to  the  inhabitants  thereof,  shall  equally  apply  to  every 
county  of  a  city  or  town,  and  to  every  such  liberty,  franchise,  city, 
town,   and  place,  and  to  the  inhabitants  thereof;    and  where  the 
justices  of  the  peace  of  the  county,  riding,  or  division  are  excluded 
from  holding  jurisdiction  in  any  such  liberty,  franchise,  city,  town,  or 
place,  in  every  such  case  all  the  powers,  authorities,  and  duties  by  this 
act  given  to  or  imposed  on  such  justices,  shall  be  exercised  and  per- 
formed by  the  justices  of  the  peace  of  the  liberty,  franchise,  city,  town, 
or  place,  in  -which  the  offence  shall  be  committed;  and  where  the 
offence  shall  be  committed  in  a  county  of  a  city  or  town,  all  the  like 
powers,  authorities,  and  duties  shall  be  exercised  and  performed  by 
the  justices  of  the  peace  of  such  county  of  a  city  or  town;  and  in  every 
action  to  be  brought,  or  summary  claim  to  be  preferred  under  this  act 
against  the  inhabitants  of  a  county  of  a  city  or  town,  or  of  any  such 
liberty,  franchise,  city,  town,  or  place,  the  process  for  appearance  in 
the  action,  and  the  notice  required  in  the  case  of  the  claim,  shall  be 
served  upon  some  one  peace  officer  of  such  county,  liberty,  franchise, 
city,  town,  or  place ;  and  all  matters  which  by  this  act  the  high  con- 
stable of  a  hundred  is  authorised  or  required  to  do  in  either  of  such 
cases,  shall  be  done  by  the  peace  officer  so  served,  who  shall  have  the 
same  powers,   rights,  and  remedies  as  such  high  constable  has  by 
virtue  of  this  act,  and  shall  be  subject  to  the  same  liabilities;  and  shall, 
notwithstanding  the  expiration  of  his  office,  continue  to  act  for  all  the 
purposes  of  this  act  until  the  termination  of  all  proceedings  in  and  con- 
sequent upon  such  action  or  claim ;  but  if  he  shall  die  before  such  ter- 
mination, his  successor  shall  act  in  his  stead.     See  Birley  v.  Sal/ord, 
(Inhabitants  of),  ante,  p.  1370. 
Provision  for  exe-       Sect.  13.  Ajid  for  securing  the  due  execution  of  writs  in  the  CSnque 
cuting  writs  in       Ports,  and  in  places  where  writs  are  directed  to  other  officers  than  the 
certam  places.        gjieriff,  and  in  liberties  where  the  sheriff  is  not  warranted  in  executing 
writs,  it  is  enacted,  that  all  other  such  officers  to  whom  any  wiit  of 
execution  under  this  act  shall  be  directed,  by  whatsoever  name  they 
shall  be  known,  shall  have  the  same  power  of  granting  a  warrant  for 
payment  of  the  sum  by  such  writ  directed  to  be  levied  as  is  hereby 
given  to  the  sheriff  in  case  of  a  writ  of  execution  directed  to  hira  ;  and 
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that  every  slieriff  and  other  such  offlcer  as  aforesaid  shall  have  autho-     lAaUlity  of. 

rity  to  grant  his  -warrant  under  this  act,  notwithstanding  the  offence  — — — 

shall  have   been  committed  in,  or  the  treasurer  or  other  person  to  "■  *'  "' 

whom  such  warrant  shall  he  directed  shall  reside  or  be  in,  any  liberty 
where  the  sheriff  or  officer  is  not  warranted  in  executing  writs. 

Sect.  14.  And  as  to  the  mode  of  payment  and  reimbursement  under  Mode  of  reim- 
this  act  in  such  liberties,  franchises,  cities,  towns,  and  places  as  con-  }|S^°!™°'^*!^ 
tribute  to  the  payment  of  the  county  rate,  but  not  as  being  part  of  any  and  towns,  not 
hundred,  be  it  enacted,  That  the  warrant  of  the  sheriff  or  other  of&oer  within  any  liun- 
upon  any  writ  of  execution  against  the  inhabitants  of  any  such  liberty,  tributSg  tothe 
franchise,  city,  town,  or  place,  and  every  order  of  justices  for  payment  county  rate. 
to  the  party  damnified  therein,  or  to  the  peace  offlcer  or  inhabitants 
thereof,  by  virtue  of  this  act,  shall  be  directed  to  the  treasurer  of  the 
county,  riding,  or  division  in  which  such  liberty,  franchise,  city,  town, 
or  place  shall  be  situate,  who  is  hereby  required  to  pay  the  same ;  and 
the  justices  of  the  peace  of  such  county,  riding,  or  division,  at  their 
next  general  or  quarter  sessions   of  the  peace,  or  any  adjournment 
thereof,  shall  direct  such  sum  or  sums  of  money  as  shall  have  been  so 
paid  or  ordered  to  be  paid  by  the  treasurer,  to  be  raised  on  such 
liberty,  franchise,  city,  town,  or  place,  over  and  above  the  general 
rate  to  be  paid  by  the  same  in  common  with  the  rest  of  the  county, 
riding,  or  division,  under  the  acts  relating  to  county  rates ;  and  such 
sum  or  sums  shaU.  be  raised  in  the  manner  directed  by  those  acts,  and 
shaE  be  forthwith  paid  over  to  the  treasurer. 

Sect.  15.  And  as  to  the  mode  of  payment  and  reimbursement  under  Mode  of  reim- 
this  act  in  counties  of  cities  and  towns,  and  in  such  liberties,  fran-  buraement  in 
chises,  cities,  towns,  and  places  as  do  not  contribute  to  the  payment  andin'iibertiesr 
of  the  general  county  rate ;  be  it  enacted,  that  all  sums  of  money  pay-  cities,  and  towns, 
able  either  by  virtue  of  any  warrant  of  the  sheriff  or  other  officer,  or  ^  any  county  rate 
of  any  order  or  orders  arising  out  of  any  action  or  summary  claim 
against  the  inhabitants  of  any  county  of  a  city  or  town,  or  of  any  such 
liberty,  franchise,  city,  town,  or  place,  shall  be  paid  out  of  the  rate  (if 
any)  in  the  nature  of  a  county  rate,  or  out  of  any  fund  applicable  to 
similar  pui'poses,  whei'e  there  is  such  a  rate  or  ftind  therein,  by  the 
treasurer  or  other  officer  having  the  collection  or  disbursement  of  such 
rate  or  fund ;  and  where  there  is  no  such  rate  or  fund  in  such  county, 
liberty,  franchise,  city,  town,  or  place,  the  same  shall  be  paid  out  of 
the  rate  or  fund  for  the  relief  of  the  poor  of  the  particular  parish, 
township,   district,  or  precinct  therein,  where  the  offence  was  com- 
mitted, by  the  overseers  or  other  officers  having  the  collection  or  dis- 
bursement of  such  last-mentioned  rate  or  fund;  and  in  every  such  case 
the  warrant  and  orders  shall  be  directed  and  delivered  to  such  trea- 
surer, overseers,  or  other  officers  respectively,  instead  of  the  treasurer 
of  the  county,  riding,  or  division,  as  the  case  may  require. 

The  2  &  3'  Will.  4,  c.  72,  enacts,  that  if  any  threshing  machine,  whe-  2  &  3  Will,  i,  a.  72, 
ther  fixed  or  moveable,  or  any  part  thereof,  shall  be  feloniously  cut,  extends  provi- 
broken,  damaged,  or  destroyed  by  any  persons  riotously,  and  tumul-  Geo.  4,  c.  si,  to 
tuously  assembled  together,  then  and  in  every  such  case  the  inhabit-  threshing 
ants  of  the  hundred,  wapentake,  ward,  or  other  district  in  the  nature  ™^™™es- 
of  a  hundred,  or  by  whatever  name  it  shall  be  denominated,  in  which 
any  such  offence  shall  be  committed,  shall  be  liable  to  yield  full  com- 
pensation to  the  person  or  persons  damnified  by  the  offence,  not  only 
for  the  damage  so  done  to  any  such  machiaos  as  aforesaid,  but  also  for 
any  damage  which  may  at  the  same  time  be  done  by  any  such  offen- 
ders to  any  erection  or  fixture  whatever  in  or  about  or  belonging  to 
any  such  machines. 

Sect.  2.  The  several  clauses,  remedies,  and  provisions  contained  in 
the  said  recited  act  shall  extend  and  be  construed  to  extend  to  such 
machines  as  are  hereinbefore  mentioned,  as  fully  and  effectually,  to  all 
intents  and  purposes,  as  if  the  same  machines  had  been  mentioned  and 
particularised  in  the  said  recited  act. 


1376 .  ^mm'o. 

FoDUs.  By  the  Merchant  Shipping  Act,  17  &  18  Vict.  c.  104,  s.  477,  in  the 

TTTT-TrrT — —  case  of  any  wrecked  ship  being  plundered  by  a  tumultuous  assem- 
^"^  ■  *^'     ■  blage,  the  hundred  is  made  responsible  for  the  damage. 


(1.)  Notice  to  high, 
constable  of  hun- 
dred or  other  like 
district,  or  to  the 
peace  officer  of  a 
county  of  a  city  or 
town,  or  of  a 
liberty,  franchise, 
city,  town,  or 
place  (a). 


To  the  high  constable  [or,  "to  ,  one  of  flie  high  constables"]  of  dec,  [or, 

"to  ,  a  ■peace  officer  of  <S;c. "] 

/  hereby  give  you  notice,  That  I  intend  to  claim  compensation  from,  the  in- 
habitants of  [here  specify  the  hundred  or  other  like  district,  or  county  of  a 
city,  &c.,  or  liberty,  franchise,  &c.,  as  the  case  may  be],  on  account  of  the 
damage  which  J  have  sustained  by  means  of  [here  state  the  offence,  the  time 
and  place  where  it  was  committed,  and  the  nature  and  amount  of  the  damage]; 
and  I  hereby  require  you,  within  seven  days  after  your  receipt  of  this  notice  to 
exhibit  tlie  same  to  some  two  justices  of  the  peace  of  the  county,  [''^riding,"  or, 
" dimsion"]  of  ,  residing  in,  or  acting  for  the  said  hundred,  tike,  [or  if 

in  a  liberty,  franchise,  &c.,  where  the  justices,  of  the  county,  riding,  or 
division,  have  no  jurisdiction ;  then  say,  "to  some  two  justices  of  the  peace  of," 
naming  the  liberty,  franchise,  &c.],  [or  if  in  a  county  of  a  city,  &c.,  then  say, 
"to  some  two  justices  of  the  peaceof,"  naming  the  county  of  the  city,  &c.],  in 
order  that  they  may  appoint  a  time  and  place  for  holding  a  special  petty  sessions, 
to  hear  and'determ/ine  my  claim  for  compensation  by  virtue  of  an  act  passed  in 
the  seventh  and  eighth  years  of  the  reign  of  King  George  the  Fourth,  intituled 
An  Act  for  consolidating  and  amending  the  laws  in  England  relative  to 
remedies  against  the  hundred  ;  and  you  are  required  to  give  me  iwtice  of  the 
day,  hour,  and  place  appointed  for  holding  such  petty  sessions,  within  three 
days  after  the  justices  shall  have  appointed  the  same.  Given  under  my  hand, 
this  day  of  ,  in  the  year  of  our  Lord 

(Signed)  A.  B. 


(2  )  Notice  to  bo 
placed  on  tlie 
church  or  chapel 
door,  or  other 
conspicuous  part 
of  the  parish, 
township,  or 
place  (a). 


/  hereby  give  notice,  That  I  shall  apply  for  compensation  to  the  justices  of  the 
peace,  at  a  special  petty  sessions  to  be  holden  at  ,  on  the  day  of 

next,  at  the  hour  of  in  the  forenoon,  on  account  of  the  damage  which  I 

have  sustained  by  means  of  [here  state  the  offence,  the  time  and  place  where  it 
was  committed,  and  the  nature  and  amount  of  the  damage,  in  the  same 
manner  as  in  the  preceding  form].       Given  under  my  hand,  this  day  oj 

,  in  the  year  of  our  Lord 

(Signed)  A.  B. 


(a)  This  form  is  given  by  the  7  &  8  Geo.  4,  c.  31. 
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BALLAST,  SHIP  DEPARTING  IN.  See 
Customs,  138 

BANKRUPTCY.    See  Evidence,  66 

BANK  NOTES.  See  FoEOBRr,  643,  647, 
657 

BANKRUPTCY  PROCEEDINGS.  5ee  Evi- 
dence, 66 
vol.  II. 


BEES.    See  Estrat 

BENEFIT  BUILDING  SOCIETIES.     See 
Friendly  Societies,  716 

BENEVOLENT  SOCIETIES.  See  Friend- 
ly Societies,  689 

BETTING  HOUSES.    See  Gaming,  840 

BILL    IN    CHANCERY.     See  Evidence, 
59,60 

BILL  OF  LADING.    See  Customs,  120 

BILL    OF    EXCHANGE.     See  Forgery, 
639 

BILL  OF  SIGHT.     See  Customs,  123 

BLAST  FURNACES.    See  Factories,  482, 
484,  487 

BLEACHING    AND    DYEING    WORKS. 

See  Factories,  507 

BOARD  OF  TRADE.    See  Evidence,  70 

BOOKBINDING  WORKS.    See  Factories, 
482,  487 

BOOKS  OF  FLEET  AND  KING'S  BENCH 
PRISONS.    -Sec  Evidence,  50 

BREWERS.     See  Excise,  Ale  and  Beer, 
194,  256  ;  Distillers,  333 

BRITISH  SHIPS.    See  CasTOMS  and  Evi- 
dence, 70 

BRITISH    COMPOUNDS.      See     Excise 
(Spirits) 

CARGO  BOOK.     See  Customs   (Coasting 
Trade),  141 

CARTRIDGE  FACTORY.    See  Faoioeies, 
481;  Gunpowdee;  Fieeworks 

CARTS  AND  WAGGONS 
When  may  be  seized.     See  Customs,  151 
Weight  of.    See  Highways,  1054 

CARRIAGES.    -See  Highways,  1054 
4  T 


1378  INDEX    TO 

CATTLE  INFECTBD.    See  Customs,  118 

CEKTIFIED  COPY.    See  Ewdenoe,  56,  57 

CERTIFICATES    OF    JUSTICES.       See 
Evidence,  69 

CHANCERY    DOCUMENTS.      See    Evi- 
dence, 59 

CHAPELS,    REGISTRATION    OF.      See 

EVIDBNOB,  70 

CHARACTER,  EVIDENCE  OF.    See  Evi- 
dence, 44,  45 

CHICORY.     See  Excise,  193,  281 

CHILDREN.  See  Faotoeies,  436,  438,  453, 
477,  483 

CLEARANCE  OP  SHIPS.  See  Customs,  132 

CLERK    OF    PEACE.      See   Gaols,  864; 
Fines,  529 

CLERKS  TO  JUSTICES,  FEES  TO.    See 
CosioMs,  Excise,  169 

CLOSE  TIME.    See  Fish  and  Fisheries, 
561 

COIN  COUNTERFEIT.    See  Customs,  117 

COLLECTOR  OP  HIGHWAY  RATES.  See 
Highways,  1107 

COLLECTOR  OF  TOLLS.  See  Highways; 

TUBNFIKE 

COMMISSIONED    SHIPS.    See  Customs, 
122 

COMMISSIONEEIS    OP    CUSTOMS.      See 
Customs,  114,  115 

COMMITMENT.    See  Evidence,  50 

CONCEALMENT  OP  GOODS.      See  Cus- 
toms (PKEVENTION  OF  SMUGGLING) 

CONDEMNATION    OP   SEIZURES.     See 
Customs,  Excise 

CONSERVATORS.  &e  Pish  and  Fisheries, 
667,  570 

CONSTABLES  IN  CUSTOMS  CASES.  See 
Customs,  162 

CONTENT  OP  SHIP.    See  Customs,  137, 
138 

CONVICTIONS.     See  Evidence,  67,  68 

COPPER  MILLS.    5ee  Factories,  482 

COPYRIGHT.    See  Customs  (Books) 

CORPORATION  BOOKS.  See  Evidence,  60 

COUNTY  COURT  PROCEEDINGS.      See 
Evidence,  66 


VOL.     II. 

COURT  BARON  ROLLS.    See  Evidence, 
66 

CREDIBILITY    OF   WITNESSES.        See 
Evidence 

CUSTOMS  DEFINED 
I.  Customs— Regulation  and  Manage- 


ment OE 


(1.)  Commissioners  and    other 
Customs 


Hcers  of 


Commissioners  of  customs 
Appointed  by  the  crown,  114 
To  appoint  and  dismiss  officers  of,  115 
To  appoint  quays,  ports,  and  wharves, 

115 
To  license  agents,  115 
To  settle  disputes  between  officers  and 

shippers,  115 
By  court  of  enquiry,  115 

Powers  of  such  court,  116 

Enabled  to  administer  oaths,  116 
Duties  of  customs  under  management 

of,  115 
Penalties  payable  to,  167 
See  Prevention  oe   Smuggling,  160, 

163, 157 

Officers  of  Customs 
Appointed  by  commissioners,  115 
May  board  ships  inwards,  119 
To  have  free  access  to  all  parts  of  ships, 

119 
May  place  seals,  119 
May  board  ships  clearing  oiltwards,  139 
Or  coasting  vessels,  142 
May  demand  clearance,  139 
May  patrol  the  coasts,  160 
When  may  haul  vessels  on  shore,  160 
Assault  upon,  how  punishable,  159 
Obstructing     in    execution     of    duty, 

penalty,  169 
See  Coasting  Trade,  141 
Boarding  ships,  139 

Regulations  as  to  Import  of  Goods 

Time  of  import  and  of  arrival  of  goods 

defined,  117 
General  interpretation  clause,  145 
Meaning  of  direct  importations,  117 
Penalty  for  making  false  declaration  and 

using  certain  documents,  142 
Prohibitions  and  restrictions,  117 
Tables  of,  117 

Spirits,  how  may  be  imported,  118 
Arms  and  ammunitions  may  be  pro- 
hibited, 118 
Books  protected  by  oopyrigh,t  prohi- 
bited, 117 
Notice  of  copyright  to  be  given,  118 
Indecent  books  prohibited,  118 
Foreign  reprint  of,  when  prohibited, 

118 
List  of  prohibited  books  to  be  exposed 
118 
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CVSTOUS— continued. 

I.  REanLATION   AND    MANAGEMENT,  &0. — ■ 
continued. 

Declaration  of  copyright,  119 
Tobacco  when  prohibited,  118 

Ships  inwards. 

To  bring  to  quickly  at  place  of  unlading 
and    at    the    stationa    for    boarding 
officers,  119 
Accommodation  to  be  found  on  board 

for  officers,  1 1 9 
Officers  to  board  ships,  119  ' 

and  to  have  free  access  to  all  parts, 

119 
may  seal  or  secure  goods  and  open 

locks,  119 
penalty  for  breaking  seal  of,  119 
Goods  concealed  in  forfeited,  119 
Landing  goods  inwards,  time  and  place 

for,  120 
Goods  unshipped  contrary  to  regulation 

forfeited,  120 
Goods    not    forthwith     removed    and 
■  lauded  forfeited,  120 
Master  of  ship  to  make  report,  120 
Form  of,  120 
To  be    made  within    2i    hours    after 

arrival,  120 
Particulars  of  entry,  121 
If  ship  in  ballast  to  be  so  stated,  121 
Stores,  particulars  of  to  be  given,  121 
DeoIaratiCns  of  master,  121 
Penalty  for  breach  of  regulations,  121 
Of  commissioned  or  foreign  ship  to  de- 
liver anaccountof  goods  on  board, 121 
such  ships  liable  to  search,  122 
subject  to  regulations  made  by  the 
treasury  as  to  ships  of  war,  122 
To  deliver  to  collector  bill  of  lading  or 
copy,  if  required,  122 
Bulk  not  to  be  broken  or  stowage  altered, 

122 
Packages,    contents    unknown,    may    be 

opened,  122 
Prohibited  goods  forfeited,  122 

As  to  Entry  of  Goods. 
When  free  of  duty- 
Importer  to  deliver  particulars  of,  122 
Account  of  free  goods  to  be  made  out, 
122 
By  bill  of  sight 

Form  of,  and  when  allowed,  123 

To  be  warrant  for  lauding,  124 

Not  to  be  delivered  until  duty  paid  or 

deposited,  124 
In  default   may  be   taken  to   Queen's 
warehouse  and  sold  within  a  month,124 
Goods  forfeited  if  entry  not  in  manner 
required  by  law,  124 

Bill  of  store,  provisions  as  to,  124 
Special  entries  of  goods 

Commissioners    may  permit   in 
certain  cases,  125 


CUSTOMS —continued. 

I.  Eegulation  and  Management,  &c. — 
continued. 

As  to  Entry  of  Goods — continued. 

Entry  bill  of 

To  be  made  out  in  duplicate,  125 

Notvalid  unless  goods  properly  described 

therein,  125 
Penalty  on  fraudulent  import  entries, 

127 
Not    to   be  by  unauthorised   persons, 

125 
Forfeiture  of  goods 

If  regulation  not  complied  with,  125 
If    found    concealed   or    delivered 
without  entry,  125 
Passengers'  baggage  need  not  be  entered, 
125 


Goods,     Vnshi2}pi')ig,     Warehousinr/,    and 
Landing  of. 
To    be   at  the   expense    of   importer, 

126 
If  taken  to  warehouse  improperly  to  be 

forfeited,  126 
Penalty  for  removing  before  examina- 
tion, 126 
Landing  waiter  to  take  account  of,  125 
Packages,  contents  of,  to  be  marked  and 
entered  in  landing  book,  126 

According  to   which  goods   to  be 

entered  and  duty  paid,  126 

To  be  deposited  in  original  packages  as 

those    of    which   account   is    taken, 

126 

If  altered  or  removed  without  officer's 

sanction,  forfeited,  127 
If  unduly  warehoused  or  wrongly  con- 
cealed, forfeited,  127 
What  goods  may  be  bulked,  sorted,  and 

packed,  127 
Warehouse  keeper,  penalty  on,  for  not 
storing  goods  properly,  127 
For  not  producing  goods  when  re- 
quired, 127 
To  pay  duty  on  goods  taken  away 
without  entry,  127 

Semoval  and  Bnti-y  of  Warehoused  Goods. 

Importer  or  owner  of,  clandestinely  gain- 
ing access  to,  penalty,  100^,  127 

Taking  goods  out  of  warehouse  or  de- 
stroying goods  therein,  misdemeanor, 
127 

Importer  or  consignee,  if  defrauded  by 
officer,  to  be  indemnified  by  commis- 
sioners of  customs,  127 

Commissioners  may  remit  duties  on 
goods  warehoused  and  lost  or  d^ 
stroyed,  127 

Penalty  on  fraudulent  imports,  entries, 
and  concealments,  127 
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CUSTOMS-continued. 

I.  Reqdlation   and    Managemehi — con- 
tinued. 

Cards,  Spirits,  and  Tobacco. 
Eegulationa  as  to  importation  of  foreign 

cards,  131 
Wrapper    to    be    provided    by   Inland 

Revenue,  131 
Cards  imported  and  kept  for  sale  with- 
out wrapper  forfeited,  131 
Spirits  imported  not  to  be  removed  ex- 
cept from  warehouse,  128 
Tobacco  (cavendish  and  negro  head) 
When  and  how  may  be  delivered  for 

home  consumption,  128 
Regulations  as  to  warehousing,  129, 
130 

Goods,  Clearance  of  and  far  ExpoH  and 
Transit. 
Warehoused  goods  not  to  be  exported  in 

vessels  under  60  tons  burthen,  132 

Except  to  Channel  Islands,  132 
Master  to  deliver  certificate  of  clearance 

of  last  voyage,  132 

And  to  make  entry  outwards,  132 
Form  of  entry  outwards,  132 
To   be   shipped  at    proper   times    and 

places,  133 
Not  entitled  to  drawback  if  of  less  value 

than  amount  claimed,  133 
Duplicates  to  be  delivered,  13d 
Particulars  of,  133 
Form  of,  134 

Shipping  bill  for  free  goods  to  be  de- 
livered to  searchers,  133 
Searcher  may  open  packages,  133 
Penalty    for    not    delivering   shipping 

bill,  13i 
Declaration  of  value  and  form  of,  134 
To  be  correctly  stated  on  shipping  bill, 

134 
Penalty  for  not  perfecting  shipping  bill, 

135 
To  be   conveyed  on  board  by  licensed 

persons,  135 
Goods  in  transit  account  of  to  be  fur- 
nished, 135 
Penalty  for  delay  in  not  exporting  goods 

in  respect  of  which  bond  given  for 

export,  139 
On  board  vessels  to   correspond   with 

content,  136 
Transit  goods 

Provision  aa  to  export  of  goods  to  be 
applicable  to  goods  in  transit,  136 

Drawbachs  and  Debentures. 

Drawback  or  debenture  goods  forfeited 

if  not  agree  with  shipping  bill,  136 
Penalty  on  claiming  drawback  thereon, 
.         136 

Clearance  of  Ships  Outwards. 
When  part  of  inward  cargo  is  reported 
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OUST  OUB— continued. 
I.  Regdlatioh   and  JIanagbmekt — con- 
tinued. 

Clearance  of  Ships,  &c. — continued. 
for  export,  copy  of  report  to  be  given 
to  searcher,  136 

Before  clearance  master  to  deliver  con- 
tent to  searcher,  137 

Form  of  content,  137 

Certificate     to    be    also    delivered     to 
searcher,  138 

Label  to  be  attached  and  sealed  to  vic- 
tualling bill,  138 

Label  to  be  authority  to  depart  when 
filled  up  and  signed,  138 

Goods  forfeited  if  not  duly  cleared,  138 

Clearance  of  S/dps  in  Ballast. 

What  to  be  deemed  ships  in  ballast,  138 
To  be  notified  on  victualling  bill,  138 
Master  to  answer  questions,  133 
Penalty  for  departing  without  clearance, 
138 

Stores,  Shipping  of,  for  Vessels,  136 

Victualling  bill  to  be  made  out,  136 
Boarding  of  Ships  after  Clearance. 

Ofiicers  of  customs  may  board  ships  after 
clearance,  139 

Any  coasting  ship,  142 
Goods  on  board  without  certificate  when 

required  forfeited,  139 
Penalty  if  certificated  goods  be  missing, 
139 
On  breaking  open  seals  or  locks  on 

warehoused  goods  outwards,  1-39 
For  not  bringing  to,  at  station,  139 
Export  of  or  carriage  of  coastwise  goods, 
what  may  be  prohibited  by  proclama- 
tion, when  and  by  whom,  139 
To  be  forfeited  if  exported  or  carried 
coastwise,  139 

Coasting  Trade. 

Trade  by  sea  from  one  part  of  United 

Kingdom  to  another  to  be   deemed 

coastwise,  140 
Coasting    ship     confined    to     coasting 

voyage,  140 
Foreign  ships  engaged  in,  to  be  subject 

to  same  rules,  140 

Not  subject  to  higher  rates  than  Bri- 
tish ships,  140 
Time  and  place  for  shipping  and  landinjr 

140 
Cargo  book  to  be  kept  by  master,  141 

Penalty  for  making  false  entries  in. 
141 
Master  to  deliver  account  and  duplicate 

prior  to  departure  to  collector,  141 
Form  of  account,  141 
Such  account  to  be  returned  dated  and 

signed,  141 
And  to  be  transire  for   goods  named 

therein,  141 
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CTJSTOT&S— continued. 


I.  Eeoulation    and    Management — con- 

tinued. 

Coasting  Trade — continued. 

Commissioners  may  grant  general  tran- 
sires,  142 

Traneire 

To   be  delivered  within  twenty-four 
hours'  after  arrival,  142 

Illegal  unlading,  penalty  for,  1 42 

Coasting  ship  may  be  boarded  and  ex- 
amined by  officer,  142 

Action  against  officers. 
Not  to  be  brought  against,  when,  143 

Lands,    of    acquisition,    for     service    of 
custom. 
Treasury  may  authorise  persons  to  sur- 
vey and  mark  out  lands  for  watch 
houses,  143 
And  to  treat  with  owners,  143 
How  acquired  from  persons  under  disa- 
bility, 143 
Incorporation  of  lands  clauses  act,  144 
How  compensation  to  be  settled  between 

owners  and  lessees,  144 
Bisputes,  when  to  be  settled  by  justices, 
144 

II.  SMTjGGUNa,  Prevention  of,  Eeoula- 

tion FOE. 
No  vessel  to  hoist  flags  usually  worn  in 
vessels  of  the  navy  or  prohibited  by 
proclamation,  146 
Small  craft, 

Commissioners  of  customs  may  make 

regulations  respecting,  147 
Manning,  armament,  trading  of,  147 
If  used  contrary  to  regulations,  for- 
feited, 148 
Licences  may  be  granted  to,  148 
Commissioners   may  revoke  or  vary 

licence,  148 
If  used  to  remove  uncustomed  goods 

forfeited,  148 
Regulations  to  extend  to  Channel  Is- 
lands, 148 
Boats  of  vessels  to  have  thereon  name  of 
vessel,  port,  and  master,  148 
Not  belonging  to  vessels  to  have  name 
of  port  and  owner  thereon,  148 
Vessels,  British,  having  secret  places  for 
concealment   of  goods  forfeited,  143 
Foreign,  having  goods  in  secret  places 

forfeited,  148 
Goods  liable  to  forfeiture. 
Unshipped  without  payment  of  duty, 

149 
Prohibited,  149 

When  shipped  or  waterborne  with  in- 
tent to  be  exported,  149 
Concealed  on  board,  and  goods  packed 
therewith,  149 
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II.   SMUGGLItTG,  PliEVENTION  OF,  &0. — COn- 
tirmed. 

Goods  restricted. 

To  be  deemed  run,  119 
Ships,  whether  British  or  foreign. 
When  forfeited,  if  found  within  cer- 
tain distance  of  the  coast,  and  with 
certain  goods  on  board,  149 

Ships  in  port  with  cargo,  and  after- 
wards in  ballast,  and  not  accounted 
for,  150 

From  which  goods  are  thrown  over- 
board to  prevent  seizure,  151 

Or  during  chase,  151 

When  used  in  removal  of  run  goods, 
152 

When  forfeiture  not  to  extend  to  ships 
and  goods,  150 

Commissioners  may  remit  penalties,!  57 
May  waive  forfeiture,  150 
May  restore  seizure,  153,  157 

To  bring  to  on  being  chased  by  pre- 
ventive service,  151 
If  not,  may  be  fired  into,  151 

May  be  seized  or  detained,  and  goods 
delivered  to  officer,  152 

May  be  searched  within  limits  of  the 
port,  151 

Notice  of  seizure  of  ship  or  goods  to 
be  given  to  owners,  153 

To  be  disposed  of  as  commissioners 
direct,  163 
Carts,  waggons,  &c.,  may,  on   suspicion, 

be  stopped  and  searched  by  officers  of 

customs  or  excise,  151 
Fishing  implements,   &c.,  seized  to  be 

sold  unless  claimed,  153 
Officers  authorised  by  writ  of  assistance 

may  search  houses  for  goods  uncus- 
tomed or  prohibited,  152 

When  may  search  premises  by  war- 
rant, 152 

When  may  search  suspected  persons, 
154 

Of  army  and  navy  may  make  seizure 
under  custom  laws,  152 

May  patrol  coasts  without  being  liable 
to  suit  when  employed  for  preven- 
tion of  smuggling,  160 
Police  officer  seizing  goods  to  take  them 

to  warehouse,  152 

Goods  stopped  by,  may  be   retained 
until  trial  of  party  charged  with 
stealing  them,  153 
Offences    against    customs'    laws,    and 
penalty, 

How  value  is  to  be  ascertained  where 
amount  of  penalty  depends  upon 
value  of  goods,  160 

For  cutting  adrift  boats  in  customs 
service,  154 

For  preventing  search  by  officers,  154 

For  denying  possession  of  foreign 
goods,  154 
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II.  Smtjggltng,  Pkevention  01',  &c. — con- 
tinued. 

For  misconduct  by  officers  of  customs, 
154 

For  aiding  in  importation  of  pro- 
hibited or  restricted  goods,  154 

For  harbouring  or  having  custody  of 
such  goods,  154 

For  removing  goods  prior  to  exami- 
nation, 155 

For  unshipping  tobacco,  spirits,  silk, 
tea,  &c.,  or  concealing  the  same,  155 

For  offering  goods  for  sale  under  pre- 
tence that  they  are  run  or  pro- 
hibited, 157 

For  being  found  on  board  vessels  liable 
to  forfeiture,  being  within  certain 
limits,  155 

Or  on  vessels  having  contraband  goods 
on  board,  156 

Assembling  to  run  goods,  misde- 
meanor, 158 

To  rescue  or  land  smuggled  goods, 
felony,  158 

Shooting  at  boats  belonging  to  navy, 
or  to  revenue  service,  felony,  159 

Going  armed  or  disguised  in  company 
with  four  others,  and  in  possession 
of  smuggled  goods,  felony,  159 

Assaulting  officers  by  violence  or  force, 
punishment  for,  159 

For  making  false  declarations,  signing 
papers  false  in  any  particular,  un- 
truly answering  questions,  142 
Offenders  liable  to  detention, 

May  be  secured  until  warrant  ob- 
tained, 156 

Escaping  after  detention,  156 

Or  before  apprehension,  156 

Where  justices  may  proceed  against, 
without  an  order  of  the  customs, 
156 

May  be  detained  or  admitted  to  bail 
when  taken  before  justices  charged 
with  offences  against  customs'  laws, 
157 

Or  likely  to  abscond,  157 
Signalling, 

Ships  not  bringing  to  may  be  fired 
into,  151 

To  vessels  engaged  in  smuggling,  157 

Defendant  to  prove  that  signal  not 
to  assist  smugglers,  168 

Any  one  may  prevent  unlawful  sig- 
nalling, 158 

And  not  be  liable  to  action,  suit  or 
indictment,  168 

III.  Legal  Proceedings  Generally. 

Penalties  and  forfeitures  when  to  be  sued 

for,  160 
By  information  before  justices,  163 
Joint   and  several  may  be  sued  for  by 

joint  and  several  information,  102 


CUSTOyiS— continued. 

III.  Legal  Proceedings,  &o. — continued. 

Proviso  where  duties  and  penalties  to  be 

recovered  do  not  exceed  lOOZ.,  161 
When   may  be   sued   for    in    superior 
court,  161 

At    the    option   of    defendant,    161, 
162 
Penalty  and  costs  to  be   stated  in  con- 
viction, 161 
Justices  to  have  jurisdiction  in  by  onn- 
sent  in  oases  above  lOOZ.,  162 
May  issue  warrant  and  admit  to  bail 
where  proceeding  by  capias  in  ex- 
chequer is  waived,  162 
Persons  previously  convicted  may,  after 
verdict    of     guilty,    be     imprisoned, 
163 
Party  charged  may,  when  penalty  not 
higher  than  1001.,  elect  to  be  sued  in 
superior  court,  161 

May  elect  to  proceed  before  justices 
when  penalty  exceeds  100?.,  162 
Penalties,   joint    and   several,   may   be 
sued  for  by  joint  and  several  informa- 
tion, 162 
Offences  on  high  seas  deemed  to  have 
been  committed  at  place  into  which 
offender  is  brought,  166 
Justices, 

May  condemn  goods  liable  to  forfei- 
ture, 165 
May  summon  witnesses,  165 
Summons,  how  to  be  served,  165 
Of  counties  to  have  concurrent  juris- 
diction in  cities,  boroughs,  &c.,  in 
such  counties,  1 66 
Proceedings  before  justices. 

Informations  and  convictions  to  be  in 

forms  in  schedule,  163,  173 
One  or  more  counts  may  be  included 

in  one  information,  163 
Justice  may  summon  offender,  164 
Summons  to  be  served  personally  or 
by  leaving  it  at  place    of  abode, 
164 
Persons  in  prison  may  be  brought  up 

by  habeas  corpus,  165 
Justices  to  hear  and  determine   the 
case  on  the  appearance  of  the  party, 

164 
In  his  absence,  if  summoned  and 

does  not  appear,  165 
May  condemn  goods  liable  to  for- 
feiture, 165 
May  summon  witnesses,  165 
Jurisdiction  of,  where  offence  com- 
mitted in  waters,  166 
Of  adjoining  county  may  act  when 

required,  166 
Of  counties  to  have  concurrent  ju- 
risdiction  in    cities    and    towns 
within  such  counties,  166 
May  commit  in  default  until  pay- 
ment of  penalty,  166 
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III.  Legal  PEOCEEDHjas,  &o. — continued. 

May  imprison  in  default  of  pay- 
ment, 167 
May  mitigate  penalty,  166 
Power  to  commit  persons  detained 

and  convicted,  166 
May  commit  to  nearest  prison  if 
none  within    their  jurisdiction, 
167 
May   commute   hard  labour  when 

offender  a  female',  168 
May  extend  imprisonment  if  pri- 
soner has    been   previously  con- 
victed, 168 
Married  woman  .may  after  conviction 

be  committed  to  prison,  168 
Expenses  incurred  by  committal  of 
smugglers  to  be  paid  out  of  conso- 
lidated customs'  duties,  168 
Poor  prisoners,  allowance  to,  may  be 
made  by  commissioners,  IB 8 
Removal    of    proceedings     before   jus- 
tices, 

Writs  of  certiorari  and  habeas  corpus 

not  to  issue  except  upon  affidavit, 

168 

Xor  without    notice  to  solicitor  of 

customs,  169 

Table  of  fees  allowed  to  justices'  clerks, 

169 
Costs  awarded  to  crown  to  be  paid  to 

collector  of  customs,  169 
Prosecution  by  indictment  or  informa- 
tion, 
Indictments  to  be  preferred  by  order 

of  commissioners,  171 
Suits  to   be  in    name    of    attorney- 
general,    lord    advocate,    or    some 
officer  of  customs,  171 
Attorney    general    or    lord   advocate 

may  enter  nolle  prosequi,  171 
Within  what  time   to  be    exhibited, 

171 
Where  may  be  tried,  171 
Solicitors,  clerks,  and  officers  of  cus- 
toms, may  conduct  cases,  171 
Proofs  in  proceedings  under  customs' 
laws, 

Evidence    of    condemnation    of    for- 
feiture, 172 
Proof  of  payment  of  duties  and  law- 
ful importation  to  be  upon  defen- 
dant, 171 
What  averments  in  smuggling  cases 

need  not  be  proved,  172 
Vivd  voce  evidence  may  be  given  that 

a  party  is  an  officer,  172 
What  sufficient  evidence  of  orders  of 
treasury,  or  commissioners  of  cus- 
toms, or  inland  revenues,  172 
Defendants  in  customs'  cases  not  to 
give  evidence,  172 
Forms  of  information  upon  justices,173 
of  summons  on  information,  176 


CUSTOMS— core«in«c^. 
III.  Legal  Pkoobedinqs,  &c. — continued'. 

for  recovery  of  seizures,  176 

for  witness,  176 
of  conviction,  176 
of  commitment  for  non-payment  of 

pecuniary  penalty,  177 
for  hard  labour,  177 
of  condemnation  of  goods,  178 

IV.  The   Practice   and  Peoceedings  be- 
fore   Justices   tor  Recovebt    of 

Penalties. 
Limitation  of  time  for  prosecuting  for 

offences,  178 
Venue,  178 

Who  is  to  be  the  prosecutor,  179 
Infancy  or  coverture  no  bar,  179 
Partners  liable  for  misconduct  of  each, 

179 
Before  whom  information  to  be  laid,  179 
Information  before   justices,  forms  of, 

173 

Kequisites  of  information,  180 

Justices  may  amend,  180 

Summons  to  issue,  180 
Form  of  summons,  176 
To  be  sei-ved  reasonable  time  be- 
fore hearing,  181 
Parties  accused  of  offences  made  felony. 
May  be  apprehended,  181 
Accused  on  information  for  penal- 
ties. 
To  be  summoned,  181 
When  may  be  detained,  181 
Proceedings  on  hearing,  &c.,  180 
Non-appearance,  180 
Appearance,  confession,  &c.,  180 
Evidence  against  the  offender,  181 
What  averments  in  information  need  not 

be  proved  in  evidence,  182 
What  need  not  be  proved  by  prosecutor, 

182 
Proof  of  acting  as  an  officer  sufficient 

without  producing  commission,  182 
Signals,   defendant   to    prove  that   not 

done  to  assist  smuggling,  182 
Mode  of  taking  the  evidence,  1 82 
The   defence,   evidence   for    defendant, 

188 
Judgment  rules  of  same  as  in  ordinary 

cases,  183 
Conviction,  form  of,  176 

Requisites  of,  183,  184 

Rules  respecting  drawing  up  of,  184 
Mitigating  the  penalty,  183,  186 
Nolle  prosequi,  staying  proceedings  by, 

185 
The  execution,  136 
Of  appeals,  petitions,  &c.,  187 
Removal  of  proceedings  by,  187 
Habeas  corpus  and  certiorari,  187 
Liability  and  indemnity  of  magistrates 

and  officers,  188 
When  process  may  be  sued  out,  188 
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IV.  The  Pbaoticb  and  Pkooeedinqs  bepoke 
Justices  eok  Recovekt  op  Penal- 
ties— continued, 
■What  evidence  required,  188 
"        Notice  of  action  to  be  given,  188 

Removal  of  action  into  court  of  exche- 
quer, 188 

DEATH 
Presumed  after  7  years,  36 

DECLARATIONS.    See  Evidence,  42 

DECLARATIONS  OF  VALUE.    Sec  Cus- 
toms, 123,124 

DECREES 
How  proved.    See  Evidence,  61 

DEEDS, 

Forgery  of.    See  Forgery,  649 

DEPARTURE   OF   SHIPS.    See  Customs 
(Ships) 

DEPOSITIONS.    See  Evidence,  70,  73 

DETAINER.    See  Forcible  Entry,  692 

DISSENTERS'  CHAPELS.    See  Chapels 

DISTILLERS.    See  Excise  (Spirits,  Malt) 
DISTRICTS 

Formation  of  for  highways.      See  High- 
ways, 1096 

DOCKS.    See  Harbours 

DOCUMENTS,  PUBLIC  AND  OFFICIAL. 

See  Evidence,  46 

PRIVATE.    See  Evidence,  73 

DOGS.    See  Game,  749,  760,  801 

DOMESDAY  BOOK.     See  Evidence,  61 

DRAWBACKS.     See  Customs,  Excise 

DYING  DECLARATIONS.    See  Evidence, 
42 

EARTHENWARE   FACTORY.     See  Fac- 
tory, 480 

EASTER  OFFERINGS 
Under  101.  recoverable  before  justices,  1 

EAVES  DROPPERS 

Are  a  common  nuisance,  15 
And  presentable  at  the  leet,  1 6 
May  be  compelled  to  find  sureties,  1 6 

ECCLESIASTICS    AND    ECCLESIASTI- 
CAL COURTS.    See  Clergy,  Church 
Proof  of  proceedings  in  ecclesiastical  courts. 
See  Evidence 
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EGYPTIANS 
Gypsies,  1 

Description  of,  by  22  Hen.  8,  c.  10,  2 
1  &  2  P.  &  M.  c.  4;  S  Eliz.  o.  20,  2 
5  Eliz.  c.  20,  repealed,  2 

ELECTION.    See  Bribery,  Parliament 

EMBEZZLEMENT.    See  Larceny 

EMBRACERY.    See  Maintenance 

EMIGRATION.    See  Passenger  Ships 

ENCROACHMENTS.     See  Highways 

ENGINES.  See  Mines,  Mandeacturbs 
Malicious  Injuries  to  Property,  Fac- 
tories 

ENGROSSING.    See  Forestalling 

ENLISTING.    See  Foreign  Service,  615 

ENTRY,  FORCIBLE.   See  Forcible  Entry 

ENTRIES.    See  Evidence,  49,  50,  63 

ENTRY  OF  GOODS.  See  Customs,  122, 
124  to  127 

ERROR.  See  Indictment,  statutes  relating 
to,  2 

ESCAPE.    See  Rescue,  Prison  Breaking 

I.  Escape  hy  the  PaHy  Kimsdf. 

Escape  by  party  himself,  3 

Persons  escaping  from  G.  B.  to  Ireland 
and  the  Channel  Islands,  or  from 
Ireland  to  G.  B. ,  to  be  apprehended 
upon  backed  warrants,  3 

II.  Escape  suffered  hy  a  private  Person 

Escape  by  a  private  person,  definition 
of,  3 

III.  Escape  suffered  by  an  Officer  or  Gaoler. 
Escape  by  officer,  3,  7 

By  gaoler,  7 

IV.  What  is  an  Escape,  and  what  a  negligent 
or  voluntary  one. 

What  is  an  escape,  4 

There  must  be  a  previous  arrest,  4 

And  justifiable,  4 

And  for  a  criminal  offence,  4 

And  continuing,  4 

And  by  known  officer  of  the  law,  4 

Too  much  liberty,  an  escape,  4 

Losing  sight,  an  escape,  4 

Voluntary  escape,  what,  4 

Negligent  escape,  what,  4 

Suffering  a  prisoner  to  kill  himself,  4 

Prisoner  breaking  gaol,  5 

V.  Betaking  a  Person  escaped. 

If  let  go  voluntarily,  cannot  be  retaken, 

Fresh  suit,  5 

Breaking  open  doors  to  retake,  5 
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^SCAF'E- continued, 

V,  Retaking  a  Person  escaped— crnitiriued. 

Eetaking  excuseth  not  the  escape,  5 
When  doors  may  he  hroken  open,  5 

VI.  Indictment  for  an  Escape. 
Indictment,  what  allegation  necessary,  6 

VII.  Evidence,  Trial,  and  Conviction  for  an 
Escape. 

Gaoler  not  producing  prisoner,  a  con- 
viction, 6 

Felony  to  be  tried  before  the  escape,  6 

Method  of  trial  and  conviction  of  offend- 
ers making  escapes,  &o.,  6 
Evidence  on,  6 

When  sheriff  liable  for  voluntary  es- 
cape, 6 

VIII.  Pimishment  or  Escape. 

For  negligent  escape  upon  indictment,  6 
Escape  of  offenders  sentenced  by  courts- 
martial,  and  conditionally  pardoned,  7 
Aiding  escape  of  prisoners  of  war,  8 

IX.  Aidirg  in  attempting  to  escape. 

Aiding  a  prisoner  in  an  attempt  to  es- 
cape from  gaol,  9 

Assisting  escape  from  constable,  or  from 
boat  carrying  felons,  9 

Stat.  16.  Geo.  2,  c.  31,  not  extend  to 
cases  whtre  actual  escape  made,  9 

Conveying  masks,  &c.  into  prisons  to 
assist  prisonei  s  to  escape,  9 

Form  as  to,  9,  12 
ESCHEAT.    See  Foefeiture 
ESTRAY  AND  AVAIF 

Estray,  what,  13 
When  bees  or  swans  may  be,  13 
Waif,  what,  and  to  whom  it  belongs,  1 3 
Seizure  thereof  by  the  lord,  13 
Proclaiming  the  goods  seized,  13 
How  to  be  kept,  13 
To  be  kept  in  open  place,  14 
How  proclamations  to  be  made,  14 
May  be  kept  until  finder  satisfied  for 
finding,  keeping,  and  proclaiming,  ]  4 
When  owner  may  take  it  again,  14 
Amends  to  be  tendered  generally,  14 
Tender  of  amends,  14 
When  forfeited,  15 

Property  accruing  to  lord,  on  not  claim- 
ing, 15 

ESTEEAT.    See  Fines  and  Fobfeitubes 

EVIDENCE 

Definitions  of,  16 

Doctrine  of,  same  iu  civil  and  criminal 

proceedings,  16 
Division  of  subject,  IS 


EVIDENCE— con&'nMccZ. 
I.  What  m.ust  ie  proved. 
In  general. 
Indictment, 
Facts   necessary  to  constitute    offence 
must  be  proved,  whether  stated  in  or 
not,  19 
What  is  surplusage,  19 
Necessary    to    prove   the    substantive 
crime,  19 
Surplusage  in  indictment. 

Whatever  may  be  struck  out  of  without 
destroying  the  charge,  19 
Indictment, 

When  prisoner  may  be  found  guilty  of 
crime  of  less  atrocity  than  charged, 
19 
Evidence  in  support  of  must  be  relevant 

to  offence  charged,  20 
Three  distinct  acts  within  3  months  may 
be  included  in,  21 
Knowledge  and  intent, 

When  material  must  be  proved  by  pro- 
secution, 21 

May  be  gathered  from  act  of  party, 
21 

From  expressions  at  other 
times,  21 
When  previous  utterings  of  false  coin 
may  be  shown  to  prove,  21 
Defence,  matters  of, 
Negative  averments  iu  indictment, 
When  to  be  proved,  and  by  whom,  22 
Involving     culpable     omissions    to    be 
proved  by  party  alleging  it,  22 
Public  capacity, 

Persons  acting  in  presumed  to  be  duly 

appointed,  22 
Divisible  averments,  19 
Matters  must  be  confined  to  the  issue, 

20 
Where  several  offences  charged,  21 
Matters  of  defence,  21 
Where  to  be  proved  by  party   charged, 

When  by  prosecutor,  21,  22 

Matter  peculiarly  in  defendant's  know- 
ledge, 22 

Presumptions  of  law  and  facts  ex  officio 
noticed,  22 

Negative  involving  culpable  omissions, 
22 

Identity  must  be  proved,  22 

In  particular. 
Venue, 

Offences  in  general  must  be  proved  to  be 
committed  within  the  county  or  bo- 
roughs in  which  charged,  22 
But  not  within  the  precise  place  laid  in 

indictment,  23 
Except  where  local  description   neces- 
sary, 23 

See  indictment,  vol.  3 
Place,  see  Veniie 
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I.  What  must  he  proved — continued, 

In  particular — continued. 
Time, 

Laid  in  indictment,  need  not  be  proved 
as  laid,  23 

Except   where   time   is   of    essence   of 
offence,  23 

Of  serving  notice  to  produce 

Of  serving  subptena,  93 

For  objecting  to  competency  of  witness, 
82 

Divers  days  and  times,  when  stated  in 
indictment,  what  may  be  proved,  23 
Variance  in  Indictments,  23 

Between  real  name  of  any  one  named  in 
and  that  stated  in  amendable,  25 

In  statement  of  written  instruments  and 
proof  where  amendable,  26 
See  amendment,  indictment,  vol.  3,  of 
goods  and  sums  of  money,  26 
Names, 

In  indictment  may  be  amended  accord- 
ing to  the  fact,  '/S 

Name  of  prosecutor  and  third  persons, 
23 

AVritten  instruments,  24 

Goods,  &o.,  24 

Sums,  24 

(1).  £est  Evidence. 

The  best  evidence  is  required,  24 
Admissions  by  parties  to  the  suit,  25 
Parol  evidence,  when  allowed  to  prove  a 
fact  proveable  by  written  evidence,  25 
When  not  allowed,  26 
Dispensed  with  by  certain  statutes,  28 

(2.)  Secondary  Evidence. 

When  allowed  in  general,  28 
Notice  to  produce  when  necessary,  29 
Form  of,  29 
Time  of  service,  29 
Existence  of  original  in  possession 
of  opposite  party,  30 
Loss  of  instrument,  30 

What  search  for,  sufifiloieut,  31 
What  copy  sufficient,  32 
Parol  evidence,  33,  34 
Not    admissible  to   contradict  written 
evidence,  33 

By  evidence  of  usage  of  trade  or 

custom  of  country,  33 
To  vary  or  waive  any  terms  of  a 
written  contract,  34 
Is  admissible  to   explain  latent   ambi- 
guity, 34 

Meaning    of    the    parties    when 

not  clearly  expressed,  34 
To  prove  a  fraud,  35 
To  show  contents  of  depositions, 
35 

(3).  Presumptive  Evidence 
Nature  of,  35 
Illustrations  of,  35,  36 


'EYlDEtiCE— continued. 

(3).  Presumptive  Evidence—  continued. 
Hearsay  Evidence 

Nature  and  meaning  of,  36 
Admissible  to  satisfy  the  mind  of  the 
court,  37 

In  pedigree,  births,  marriages,  &c. 

37 
Right  of  way,  38 

Inadmissible,  post  litem  motam,  38 
Ownership  of  estate,  38 
Customs,  38 
Settlements,  38 
From    family   bibles,   monuments, 

&C.,  38' 
Perambulations  of  parishes,  40 
Public  or  general  rights,  39 
When  proveable  by  tradition,  39 
Of  persons  having  no  interest  to  mis- 
represent, 40 
A  party  cannot  make  evidence  for  him- 
self, 41 
Traditiotis  admissible  to  prove    public 

but  not  private  rights,  39 
When  part  of  the  transaction,  41 
Titles  of  office,  41 
When  proveable  by  reputation,  41 
Of  deceased  persons  admissible  on  right 

of  way  question,  40 
Owners  on  questions  of  ownership,  40 
Occupiers  of  land,  40 
Of  husband  to  wife,  when  admissible  as 
to  questions  of  settlement,  41 
Custonis 
As  to  boundaries  and  customs  inadmis- 
sible post  litem  motam,  40 
When  proveable  by  reputation,  40 
Entries 

In    handwriting  of   a   deceased  person 
inadmissible,  uniess  made  against  in- 
terest, 42,  43 

Or  made  pursuant  to  duty,  4  2 
By  deceased  vicar   of  receipt   of  eccle- 
siastical dues  admissible,  40 

Collector  of  rates  whereby  charges 
himself,  40 
By  former  steward  of  manor  to  prove 

soil  and  freehold,  4 1 
Of    deceased    attorney   to    prove    sur- 
render of  interest  in  an  estate,  41 

To  prove  time  of  making  a  lease, 
41 

Dying  Declarations. 
Definitions  of,  42 
When  admissible  in  evidence,  42 

Must  be  when  in  immediate  danger 

and  think  himself  to  be  so,  42,  43 

Only  admissible  where  death  is  subject 

of  the  charge,  45 
If   put   in  writing,   parol   evidence   of 

contents  inadmissible,  43 
Court  to  decide  as  to  its  admissibility, 
46 

Confessions.  See  Confessions,  vol.  1. 
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(3).  Premmptive  Evidence — contimmd. 

Opinions  of  Witnesses. 
"When  admissible,  44 


Evidence  of  character. 
When  allowed,  44  • 
Effect  of,  44 
Evidence  of,  how  far  admissible,  44 

Must   be   confined  to   general  evi- 
dence, 45 
Particular  transactions  not  admissible  as 
evidence  of,  45 


Public  Documents,- Jww  proved. 
Acts  of  Parliament,  46 

When  public  require  no  proof,  46 

Preamble  of  acts,  46 

Private  acts,  proved  by  production  of 

copy  by  Queen's  printer,  46 
Irish  acts,  46 
Journals  of  Parliament,  proved  by  copies 
printed  by  Queen's  printer,  or  printer 
to  Houses  of  Parliament,  46 
Proclamations,  &o.,  proveable  by  copy 

printed  by  Queen's  printer,  46 
Articles  of  war,  proved  by  copies  printed 
by  Queen's  printer,  46 
Gazette, 
Published  by  Queen's  printer 
What  is  evidence  of,  47 
What  is  not  evidence  of,  47 
When  evidence  of  facts  contained  therein, 
47 
Almanacks,  47 

When  evidence,  47 
Parish  Register, 

Entries  in,  how  proved,  47 
"What  is  evidence  of,  47 
What  confirmation  required,  47 
Non-Parochial  Registers, 

How  proved,  48 

Dissenters'  Registers, 

How  proved,  48 

How  regulated,  48 

Foreign  registers,  49 

Other  public  books,  &c.,  49 
Navy  ofBce,  49 
Excise,  49 

Customs,  land  tax,  bank  books,  49 
East  India  Company,  &c.,  49 
Lloyd's  list,  49 
Poll  books,  49 
Post-office,  49 
Heralds'  office,  4 
Duchy  of  Cornwall,  49. 
Ship's  papers,  49 
Clerk  of  peace  books,  49 
Magistrate's  clerk,  minute  book,  50 
Master's  office,  books  from,  50 
Fleet  Prison,  books,  50 
Corporation  books,  50 


EVIDENCE— cojjfewMed 

(3).  Presumptive  Evidence — contimied. 

Puhlic  Dociiments,  how  proved — cont. 

Parish  books,  50 
Apprentices,  indentures,  51 
Poor  rates,  51 
Vestry  books,  51 
Public  surveys,  51 
Doomsday-book,  51 
Histories,  52 
Ancient  maps,  when  admissible,  and  for 

what,  52 
Terriers,  &c.,  temporal  or  ecclesiastic;il, 

when  admissible,  52 
Book  of  dean  and  chapter,  what  may  be 

evidence  of,  53 
Rolls  of  manor,  53 
Registers  of  companies,  what  evidence 

of,  53 
Ship's  register,  what  evidence  of,  53 


Records  and  Proceedings  in  Courts,  how 
Proved. 
Records  in  general,  54 
Proof  by  record  itself,  or  by  exempliii- 

cation,  54 
On  indictment  for  subsequent  ofTence, 

55 
Examined  copy,  55 
Record  must  be  complete,  55 
Office  copy,  56 
Copy  made  by  authorised  office,  57 

Certified  copy,  56 

List  of  documents  proveable  by, 
57 
Verdict  and  postea,  58 
Inquisitions,  58 
Writ,  58 
Affidavits,  59 

Rules  and  orders  of  courts  of  law,  59 
Letters  patent,  69 
Chancery  proceedings,  59 

Bill,  59 

Answer,  60 

Depositions  in,  61 

Decree,  61 

Order,  62 
Proceedings  in  ecclesiastical  courts,  62 
Probate  of  a  will,  63 
Letters  of  administration,  63 
Proceedings  in  Admiralty  courts,  64 
Proceedings  in  foreign  courts  and  foreign 

laws,  64 
Irish  records,  57,  65 
Foreign  law,  57,  65 
Proceedings  in  inferior  courts,  65 
County  court  proceedings   66 
Court- baron  rolls,  65 
Bankruptcy  proceedings,  66 
Insolvency  proceedings,  Q^ 
Judgment  of  quarter  sessions  in  appeals, 

66 
Convictions,  67 
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EVIDENCE— coniimwed 

3.  Presumptive  Evidence — continued. 

Records,  <fcc. — continued. 

Effect  of,  in  evidence,  68 

Acquittal,  68 

Orders  of  justices,  69 

Certificates  of  justices,  &c.,  69 

Depositions  before  magistrates,  70 

Before  coroners,  72 

On    prosecutions    for    leaving    seamen 
abroad,  72 

Depositions  under  Mutiny  Act  as  to  set- 
tlement, 73 

Deposition  of  infirm  pauper  as  to  settle- 
ment, &c.,  73 

Depositions   of    prisoners  as  to   settle- 
ments, 73 

Depositions  after  death,  of  witness,  73 

Private  Writings,  hov)  Proved, 

In  general,  73 

Proof  of  execution,  74 

Identity,  H 

Where  an  attesting  witness,  74 

Where  proof  by  attesting  witness  dis- 
pensed with,  75 

What  inquiry  for,  sufficient,  75 

Where  attesting  witness  does  not  attend, 
76 

Where  party  refuses  to  produce  an  at- 
tested document,  76 

Where  no  attesting  witness.  76 

Handwriting,  how  proved  in  general,  see 
handwriting,  77 

When  proveable    by  comparison,    and 
how,  77 

When  by  experts,  78 

Proof  of  execution,  when  not  necessary, 
78 

Ancient  deeds,  &c.,  78 

Entries  in  books,  &c.,  79 

Stamps 

Want  of,    no   objection   in   criminal 

matters,  79 
Last  document    presumed    stamped, 

unless  contrary  shown,  80 
When  unstamped  document  may  be 
looked  at  by  witness,  80 

Witnesses,  mode  of  Proof  by. 

Number  of  Witnesses  required,  81 

Wit^iesses,  competency  of,  82. 

In  general,  82 

How  incompetency  may  arise,  82 

When  objection  of  incompetency  to  be 

made,  82 
Infants,  83 
Lunatics,  &c.,  83 
Deaf  and  dumb,   not  on  that  account 

incompetent,  83 
From  relationship,  84 
Husband  and  wife,  84 
Woman  divorced,  84 


EVIDENCE— flon«mM«(?. 

(3).  Presumptive  Evidence — continned. 
Witnesses,  competency  of— continued. 

Woman  living  as  wife,  85 

Communication,   privileged    when 
made  to,  85 

Confidential  communications,  85. 

Attornies,  85,  86 

Counsel,  86 

Trustee,  86 

Interpreter,  86 

Agent  of  attorney,  86 

Not  privileged  when  made  to  clerks  to 

barrister,  86 
Agent,  86 
Conveyancer,  87   . 
Medical  persons,  87 
Clergymen,  87 

Matters  of  State  are  Confidential,  87. 

A  ccomvlices,  Evidence  of  and  Effect  of,  87. 

Witnesses,  credibility  of. 
Who  a  credible  witness,  or  not,  88 
Doiibts  as  to  credibility  to  be  in  favour 

of,  88 
Evidence  to  prove  good  character  of,  not 

attacked,  not  allowed,  88 
Subscribing  when  can't  be  impeached, 

89 
Varying  his  evidence  at  different  trials, 

89   ■ 
Where  has  before  said  or  done  some- 
thing contrary  to  his  evidence,  90 
Party  allowed   to   contradict    his   own 

witness,   but   not    to    discredit    him 

generally,  90 
Credit  to  be  only  impeached  by  general 

accounts  of  his  character,  91 
Supporting  credit  by  proof  of,  having 

sworn  to  same  facts,  91 
Witness  cannot  be  asked  an  irrelevant 

question,  91 

Witnesses,  how  compelled  to  attend. 
Compulsory  process,  92 
Before  justices  out  of  sessions,  93 
At  sessions,  93 
Practice  as  to  subpcena,  93 
Subpoena,  duces  tecum,  94 
How  to  obtain  subpcena,  94 
Where  witness  a  prisoner,  94 
Witness  abroad,  94 
Punishment  for  non-attendance,  94 
Power  of  justices  to  issue  attachment,  94 
Power  of  Queen's  Bench,  94 
Time  of  application  for  attachment,  95 
Service  of  subpcEna,  95 
Expenses  of  witness,  95 
Detention  of  under  the  attachment,  95 
Conspiring  to  prevent  attendance  of,  95 
Judges  of  superior  courts  may  award  a 
habeas  for  bringing  up  prisoners,  &c. 
95 
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EVIDENCE-  continued. 

(3).  Presumptive  Evidence — continmd. 
Witnesses,  examination  of. 

Who  to  begin,  96 

Examination  on  voir  dire,  96 

How  conducted,  96 

Examination  on  oath,  97 

Form  of  oath,  97 

Af&rmation  of  Quakers,  &c.,  93 

To  be  in  presence  of  prisoner,  98 

Who  may  examine,  98 

Deaf  and  dumb  witness,  99 

What  questions  should  be  put,  93 

Leading  questions,  99 

Irrelevant  questions,  100 

Questions    privileged  from    being    an- 
swered, 100 

Tending  to.degrade,  100 
Tending  to  a  forfeiture,  101 
Tending  to  an  action  or  debt,  101 
Tending  to  compromise  rights,  101 

What  answers  are  evidence,  101 

Refreshing  memory,  101 
Cross-examination,  103 

What  questions  may  be  put  on,  104 

Re-examination,  106 

Evidence  for  defendant,  107 

Kvidence  in  reply,  107 

Which  party  shall  conclude,  108 

Witnesses,  Expenses  of,  amd  their  Privileges 
during  Attendance,  108 

Bill  of  Exceptions,  and  Demurrer  to  Evi- 
dence, 108. 

Forms 

Subpoena  to  give  evidence  at  the  ses- 
sions, form  of,  109 
Subpoena  ticket  thereon,  109 
Subpoena  duces  tecum  at  sessions,  109 
Condition  of  a  recognizancg  to  appear 
and  give  evidence  at  sessions  or  as- 
sizes, 109 

EXAMINATION    OF    WITNESSES.     See 

EVIDENCB,  96 

EXCISE 

What  are  duties  of  property  so  called, 

190 
Distinction  between  excise  and  inland 

duties,  190 

I.  Excise  laws  in  general. 
Repeal  of  former  acts,  191 
Consolidation  of  duties,  191 

Of  board  of  inland  revenues,  191 
Former  regulations  inconsistent  with  7  & 

8  Geo.  4,  c.  63  repealed,  191 
Duties  and  penalties  to  be  recovered  as 

directed  by  7  &  8  Geo.  4,  c.  63,  191 
Commissioners,  inferior  officers,  &o.,190 
Consolidation  of  board  of  excise,  1 91 


EXCISE— conhmwei. 
I.  Excise  Laws  in  General — continmd. 
Duties  of  Excise  and  Licences. 
Duties ; 

Alphabetical  list  of,  193 
Licences  ; 

New  duties  on,  194 
Alphabetical  list  of,  194 
Where  house  not  rated,  rent  to  be  certi- 
fied by  tenant  and  landlord,  199 
If    certificate    unsatisfactory,    commis- 
sioners shall  adopt  other  means   for 

ascertaining  true  rent,  200 
Licence,  by  whom  to  be  granted  in  Lon- 
don, in  Edinburgh,  or  Dublin,  200 
Contents  of  licence,  200 
Partners  need  not  take  out  more  than 

one  licence,  except  auctioneers,  200 
Auctioneers  to  take  out  separate  licence, 

20U 
No  person  or  persons  taking  out  licence 

shall   give    bond,   except    in   certain 

cases,  200 
One  licence  good  only  for  trade  carried 

on  in  one  place,  200 
Nor  to   newly  authorised   premises  in 

place  of  others  burnt  down,  201 
As  to  sales  by  retail  at  fairs  or  races,  in 

certain  cases,  201,  211 
No   excise  licence  necessary  for  sale  of 

any  excisable  commodity  whilst  it  is 

in  import  warehouses,  201 
No  licence  to  be  granted  for  selling  beer 

or  cyder   by   retail,  to  be  drunk  on 

the    premises,    without    a    justice's 

licence,  201 
No  licence  to  be  granted  to  sell  spirits, 

foreign  wines,  or  sweets,  to  be  druuk 

on  premises,  except  to  persons  having 

retail  beer  licence,  202 
No   licence   for  retailing  aqua  vitse  to 

persons  not  licensed  to  sell  beer  by 

retail,  202 
Licences  to  brewers  to  expire  on  30th 

September,  202 

To    distillers,  victuallers,   and   other 
retailers  on  10th  October,  202 
Other  licences  on  the  5th  July,  202 
Notice  for  renewal  to  be  given,  202 
Date  of  licence,  203 
Licences  may  be  granted  to  beginners 

for   proportional    part  of  year,  who 

shall  pay  duty  accordingly,  203 
Persons  taJcing  out  new  licence,  when  to 

be  considered  beginners,  203 
Licences  for  matters  herein  specified  to 

be  renewed  for  proportional  part  of 

year,  203 
Occasional  licences  may  be  granted  to 

victuallers,  211 
Restrictions  and  regulations  respecting, 

212 
May  be   also   granted    to  refreshment- 
house-keepers,  wine  retailers,  beer  re- 
tailers, and  tobacco  retailers,  212 
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BXGIS'E— continued. 
I.  Excise  Laws  in  Gensual— continued. 
Duties  of  Excise,  die. — conHnued, 

Licences  may  be  transfen-ed  to  exe- 
cutors, &c.,  204 

But  in  certain  eases  not  without  certifi- 
cate of  magistrate,  204 

Persons  disabled  by  conviction  from 
keeping  a  common  inn,  &c.,  not  al- 
lowed to  retail  beer,  205 

On  retail  beer  licence  becoming  void  as 
aforesaid,  retail  spirit  licence  to  be- 
come void  also,  206 

On  expiration  of  magistrate's  authority 
to  keep  public  house  within  the  year, 
proportional  part  of  duties  to  be  re- 
turned, 206 

Parties  to  put  up  their  names  and 
trade,  206 

Penalty  for  not  taking  out  licences  re- 
quired by  act,  206 

Occupiers  of  premises  to  be  deemed  re- 
tailers in  certain  cases,  208 

Penalty  for  not  •  producing  licence, 
208 

Penalty  for  omitting  to  take  out  licence, 
206 
For   selling*  l{*er    wholesale  without 

licence,  2i0^ 
Upon    unltd&sed   persons    soliciting 
orders  iitit"  being   travellers  for  li- 
censed (fe'tsons,  207 
How  to  be  recovered,  209 
For  retailing  beer  at  unlicensed  places, 
210 

Informer  to  be  paid,  as  commissioners 
shall  direct,  a  sum  not  exceeding  101,, 
in  certain  cases,  208 

The  act  not  to  prejudice  universities. 
Vintners'  Company,  or  borough  of 
St.  Albans,  208 

Former  regulations  to  be  in  force,  ex- 
cept where  repealed  or  altered,  209 

Penalties  and  forfeitures,  how  to  be 
recovered  and  applied,  209 

Former  inconsistent  regulations  re- 
pealed, 209 

Licences    for    commanders  of 
vessels,  see  Passage  Vessels 

Duties,  when  and  where  to  be  paid, 
209 

Powers  of  mitigating  double  duty,  209 

Complaints  of  Overcharges  of  Duty,  Ac. 
Before  whom  to  be  heard,  &c.,  213 
Complaint  of  overcharge  or  overpayment 
of  duty  not  to  be  made  to  commis- 
sioners of  excise  or  justices,  in  cases 
where  question  shall  be  the  liability 
of  goods  to  duty,  or  rate  of  duty,  or 
mode  of  charging  duty,  214 
As  to  appeal,  216 

Of  Entries,  Ac. 
Of  premises  how  to  be  made,  215 


'EXCW,^— continued'. 

I.  Excise  Laws  in  Geneeal — i 

Of  Entries,  Ac. — continued. 
Entries  to  be  kept  in  a  book  which  is  to 
be    evidence    in    legal    proceedings, 
215 
Penalty  for  using  premises  or  utensils 
without  entry,  216 

Penalty  for  using  premises  or  utensils 
for  other  purpose  than  that  for  which 
entered,  216 

Not  more  than  one  entry  to  be  in  force 
for  same  premises,  216 

If  trader  absconds  or  quits  entered  pre- 
mises without  withdrawing  the  entry, 
any  other  person  may,  with  consent, 
make  entry  of  the  premises,  216 

All  vessels,  &c.,  not  duly  entered,  and 
all  goods  found  in  unentered  premises, 
declared  forfeited,  216 

Managers,  &c.,  of  joint-stock  companies 
or  corporations  to  make  entry  on  be- 
half of  them,  217 

Married  women,  whose  husbands  be- 
come insane,  or  who  may  be  sepa- 
rated from  them  and  out  of  the  king- 
dom, may,  with  consent  of  commis- 
sioners, make  entry,  217 

What  sufficient  proof  of  such  entry, 
217 

No  entry  to  be  legal  except  in  name  of 
real  owner,  218 

But  ostensible  owner  liable,  218 

In  entry  of  premises,  vessels,  &c.,  same 
to  be  distinguished  by  letters  or 
numbers,  and  fixed  pipes  to  be  painted, 
218 

And  a  drawing,  &c.,  to  be  delivered, 
219 

Ofiioer  may  enter  building,  &o.,  subject 
to  survey,  for  inspecting  same,  or 
takiag  account,  and  charging  duty  of. 

Such  officer  is  to  charge  duty,  &c., 
219 

Specimen  books  may  be  left  by  officers 
on  premises,  not  to  be  removed  or 
destroyed,  penalty,  220 

Hindering  officers,  &c.,  in  execution  of 
duty,  penalty,  220 

Excise  traders  shall  pay  duty  at  such 
time  and  place  and  to  such  person  as 
shall  be  appointed,  220 

Or  upon  demand  made  by  order  of  com- 
missioners, 220 

No  person  compelled  to  go  further  than 
next  market-town  for  making  entries 
or  payment  of  duties,  221 

Goods  subject  to  duties,  and  all  mate- 
rials, machinery,  vessels,  and  imple- 
ments used  in  manufacture,  to  be 
liable,  for  all  duties,  arrears,  and  pe- 
nalties incurred  whilst  in  possession 
of  trader,  221 

Proviso,  that,  where  goods  duly  charged 
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:EXCISE— continued. 
I.  Excise  Lhws  in  Qbneeal — continued. 
Of  Entries,  &c. — continued. 

with  duty  have  been  sold  and  de- 
livered in  ordinary  course  of  trade, 
liability  to  cease,  221 

OiEcers  may  administer  oaths,  222 

As  to  affirmation  in  lieu  of  an  oath,  222 

Perjury  and  subornation  of  perjury,  222 

Goods  fraudulently    removed    or  con- 
cealed, forfeited,  222 
•  Also  packages,  or  conveyances  used  for 
removing  same,  223 

Penalty,  treble  the  value,  or  lOOZ., 
223 

Goods  fraudulently  produced  to  obtain 
drawback  forfeited  with  treble  value, 
or  lOOZ.,  223 

Persons  found  employed  in  unentered 
excise  manufactories  liable  to  fine  and 
imprisonment,  223 

Officer  may  apprehend  offender,  223 

Proceedings  to  conviction,  &c.,  228 

On  non-payment  of  penalty,  three 
months'  imprisonment,  224 

Second  offencey  penalty  for,  224 

Olficer  making  oath  of  suspicion,  two 
commissioners,  or  one  justice,  may 
grant  warrant  to  enter  premises,  and 
seize  forfeited  goods  lodged  or  con- 
cealed; 224 

Power  to  reward  ofBcers  detecting  pri- 
vate manufactories,  225 

Justices,  constables,  &c.,  required  to 
assist  revenue  officers,  225 

Penalty  on  constable  or  peace-officer  not 
assistingoffioerof  excise  when  required, 
225 

Constables  may  continue  assistance  into 
neighbouring  districts,  225 

Officers  to  have  similar  powers  of  seizure, 
&c.,  of  goods  forfeited  under  laws  of 
excise,  &c.,  225 

Persons  obstructing  officers,  &c.,  in 
making  seizures,  or  rescuing  the 
same,  or  destroying  packages,  226 

Officers,  &c.,  violently  resisted  may  op- 
pose force  to  force,  226 

And  on  being  prosecuted  shall  be  ad- 
mitted to  bail,  226 

May  plead  general  issue,  227 

Persons  against  whom  indictment,  &c., 
for  resistance  •found,  &c.,  to  give 
security,  227 

Or  in  default  to  be  committed,  227 

If  offender  be  in  prison  for  want  of 
bail,  copy  of  indictment  or  informa- 
tion may  be  delivered  to  the  gaoler, 
with  notice  of  trial,  and  proceedings 
had  thereon,  227 

Defendant,  if  acquitted,  to  be  discharged, 
228 

Indictments  or  informations  for  assault- 
ing officers  may  be  tried  in  any  county, 
228 


'EXCISE— continued. 

I.  EioisB  Laws  in  General — continued. 
Of  Entries,  (be — continued. 

Offenders  may  be  sentenced  to  hard 
labour,  228 

Goods  forfeited  may  be  seized  by  any 
officer  of  excise,  229 

Merits  alone  to  be  attended  to  at  trial, 
229 

Notice  of  seizure  to  be  given,  229 

Seizure  by  police  or  peace-officers  to  be 
lodged  in  office  of  excise,  221) 

If  stopped  on  suspicion  of  felony,  to  be 
lodged  in  police-office,  and  notice 
given  to  officer  of  excise,  229 

After  trial,  goods  to  be  deposited  in 
excise  office,  to  be  dealt  with  accord- 
ing to  law,  229 

Goods  not  so  deposited  shall  be  for- 
feited, 229 

Parties  making  default,  to  forfeit  20?., 
230 

Weights  and  Scales, 

Trader  subject  to  excise  survey  to  keep 
just  weights  and  scales,  230 

Penalty  on  obstructing  officer  taking 
true  account  of  stock,  or  putting 
other  commodity  than  stock  in  scales, 
230 

Penalty  for  keeping  unjust  weights  and 
scales,  230 

As  to  claiming  Goods  seised,  230 
Proceedings  for  Condemnation,  230 

Prosecutions  and  Proceedings,  &c.,  in  Courts, 

Informations  and  indictments  to  be 
preferred  by  order  of  commissioners, 
and  suits  to  be  in  name  of  attorney- 
general,  230 

Averment  of  certain  matters  to  be 
sufficient,  unless  contrary  -proved 
230 

Viv^  voce  evidence  may  be  given  that 
a  party  is  an  officer,  as  he  is  to  be 
deemed  a  competent  witness,  231 

What  deemed  sufficient  evidence  of 
order  of  commissioners  of  customs  or 
excise,  231 

Prosecutions  may  be  in  superior  courts 
of  record,  but  must  be  within  3 
years,  231 

Exemplification  of  excise  debt  of  record 
in  courts  of  exchequer  may  be  trans- 
mitted to  any  other  courts,  and  debt 
recovered  there,  231 

Service  of  subpoena  in  any  part  of 
United  Kingdom  valid  aa  to  appear- 
ance in  any  other  part,  231 

No  action,  &c.,  to  be  commenced,  &c., 
unless  by  order  of  commissioners, 
231 

Or  in  name  of  attorney-general,  or  officer 
of  excise  or  customs,  231 
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EXCISE— continii,ed. 

I.  Excise  Laws  in  General— coniwiutjd. 

Procedings  for  penalties  iefore    Justice!, 
&e. 

Not  to  extend  to  summary  proceedings 
on  arrests,  231 

Expenses  of  prosecutions  before  justices, 
how  to  be  defrayed,  232 

Prosecutions  before  commissioners  of 
excise  or  justices,  232 

Information  exhibited  before  justices  of 
county  not  objectionable,  because 
there  are  distinct  commissions  of 
peace  within  whose  jurisdiction  of- 
fence was  committed,  233 

Penalties  may  be  sued  for  by  order  of 
commissioners  of  excise,  and  in  name 
of  ofSoers  of  excise,  233 

Limitation  of  time  for  exhibiting  infor- 
mation, 233 

Two  or  more  justices  to  meet  every 
three  calendar  months,  or  oftener,  to 
adjudge  excise  cases,  234 

Regulations  in  cases  of  death  or  absence 
.  of  justice  during  proceedings,  234 

Eeference  to  former  general  powers  of 
justices,  235 

No  officer  of  excise  to  act  as  a  justice  in 
excise  cases,  235 

Nor  any  excise  trader  in  any  case  re- 
lating to  his  trade,  235 

Penalties  of  treble  value  to  be  either 
treble  value  of  best  goods  of  like  kind, 
or  ICOZ.,  at  election  of  commissioners 
or  prosecutor,  235 

Persons  incurring  penalties  may  be  pro- 
secuted jointly  or  severally,  236 

Averment  in  information,  that  com- 
missioners had  ordered  prosecution, 
sufficient  proof  of  such  order,  &o., 
236 

What  sufficient  proof  of  order  of  Trea- 
sury or  commissioners  of  excise, 
236 

Commissioners  and  justices  to  proceed 
to  hearing  and  judgment  on  the 
merits,  without  regard  to  defects  in 
form,  236 

Witnesses  summoned  and  not  appear- 
ing, or  refusing  to  give  evidence,  pe- 
nalty for,  237 

Officers  of  excise  competent  witnesses 
notwithstanding  interest  in  penalty 
or  forfeiture  under  prosecution,  237 

Frjof  of  payment  of  duties,  or  that 
goods  seized  are  not  of  the  kind  al- 
leged, to  lie  upon  owner  or  claimant, 
237 

Judgment  to  be  entered  by  default 
against  prisoner  who  shaU  not  appear 
and  plead,  238 

Commissioners  and  justices  may  miti- 
gate penalty  to  one-fourth,  238 

Commissioners  may  further  mitigate  or 
entirely  remit  penalty,  238 


EXCISE— comimMefl 
I.  Excise  Laws  in  Genebal— conimito?. 
Proceedings,  &c. — continued. 

But  not  authorised  to  mitigate  penalty 
of  double  duty  for  non-payment  of 
duties,  239 

Expenses  of  prosecution  before  commis- 
sioners or  justices  may  be  ordered  to 
be  paid  out  of  revenue,  239 

In  case  of  death,  &o.,  or  absence  of 
officer  in  whose  name  information  ex- 
hibited, proceedings  may  be  carried 
on  by  any  other,  239 

No  certiorari  at  suit  of  defendant  to 
supersede  or  affect  any  proceedings  by 
commissioners  of  excise  or  justices, 
240 

Proviso  as  to  certiorari  at  suit  of  crown 
out  of  exchequer,  240 

Persons  aggrieved  by  judgment  of  com- 
missioners of  excise  may  appeal  to 
barons  of  exchequer,  240 

Appeal  to  quarter  sessions  by  officer  of 
excise  or  person  aggrieved  by  jus- 
tices' decision,  240 

Defects  of  form  may  be  rectified, 
240 

Notice  of  appeal  to  be  given,  240, 
241 

If  appeal  against  conviction,  appellant 
to  make  deposit  with  officer  of  ex- 
cise, 241 

Seven  clear  days'  notice  to  be  given  of 
hearing  of  appeal,  241 

Summons  may  be  served  by  officers  of 
excise,  242 

Witnesses  tendered  for  examination  at 
original  hearing  may  be  examined 
on  hearing  appeal,  241,  242 

Proceedings  upon  determination  of  ap- 
peal, 242 

Commissioners  of  excise  and  justices  to 
grant  warrants  for  sale  of  goods,  or 
levying  of  penalties,  242 

Commissioners  of  appeal  and  quarter 
sessions  to  grant  warrants  for  sale  of 
goods  or  levy  of  penalties,  243 

Any  time  not  less  than  4  nor  exceeding 
8  days  to  be  appointed  for  sale  of  dis- 
tress" 243 

Penalty  and  expenses  to  be  deducted 
from  sale,  and  overplus  returned, 
243 

A  copy  of  warrant  may  be  taken,  244 

Force  of  warrant,  244 

Where  sufficient  distress  not  found, 
warrant  may  issue  for  arrest,  244 

Imprisonment,  244 

Fresh  levy  warrant  may  issue  when 
goods  found  after  issue  or  execution 
of  arrest  warrant,  244 

Warrants  to  be  executed  in  any  part  of 
United  Kingdom,  indorsement  by 
justice  for  place  in  which  same  shall 
be  executed,  245 
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EXCISE— continued. 
I.  Excise  Laws  in  GfESEUAL— continued. 
Proceedings,  &c. — continued. 
No  action  against  any  justice  for  grant- 
ing or  indorsing  warrant,  245 
Informations  for  penalties  within  limits 
of  chief  office  may  be  heard  by  com- 
missioners or  justices  of  peace,  245 
Commissioners  may  hear  the  same  at 

chief  office  or  elsewhere,  246 
Officers  of  inland  revenue  may  conduct 
proceedings  before  justices,  246 

Of  entering  Noli  Prosequi,  &c. 
Attorney-General  may  enter  a  noli  pro- 
sequi in  any  prosecution  under  excise 
laws,  246 

Staying  Proceedings,  die.  -. 

Commissioners  may  forbear  to  prosecute 
for  penalties,  or  order  seizures  to  be 
restored,  or  compound  prosecutions 
at  any  time  before  judgment,  246 

If  terms  accepted,  or  seizures  received 
no  proceedings  to  be  brought  for  de- 
tention, 247 

Treasury  may  order  seizures  to  be  re- 
stored, or  penalties  mitigated  or  re- 
mitted, before  or  after  judgment,  on 
such  terms  as  they  shall  direct,  247 

Offenders  removing. 
Offenders  removing  out  of  jurisdiction 

where  convicted,  247 
Persons  liable  to  arrest  under  laws  of 

excise,   not    being  detained    at    the 

time,    may    be    afterwards    arrested, 

248 

Of  Permits  and  Oerlijicates. 

General  regulations,  248 

Mandamus  lies  to  issue  permit,  248 

Permits  to  be  made  and  granted,  248 

Commissioners  of  excise  to  provide 
moulds  for  making  paper  to  be  used 
for,  and  plates  and  types  for  printing, 
permits,  248 

Offence  of  unauthorised  persons  making 
paper  in  imitation  of  excise  paper,  and 
persons  forging  or  counterfeiting 
plates  or  types,  248 

Forging  or  counterfeiting,  &c.,  permits, 
felony,  249 

A  request-note  to  be  produced  for  ob- 
taining a  permit,  249 

Permit  to  limit  time  for  which  it  is  to 
be  in  force,  249 

Goods  seized  may  be  restored  in  certain 
cases,  250 

Penalty  on  sending  out,  &c.,  goods  with- 
out permit,  250 

Goods  removed  without  permit  to  be 
forfeited,  and  person  removing  them 
tofoifeit200/.,  250 

YOli.    11, 
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EXCISE— continued. 
I.  Excise  Laws  in  QsjssnAJ,— contimted. 
Of  Permits,  &c.—  continued. 

Where  permit  not  delivered  with  goods, 
price  to  be  forfeited,  250 

Penalty  on  forging  or  counterfeiting  re- 
quest-notes, or  fraudulently  procuring 
permits,  or  misapplying  or  misusing 
them,  251 

Where  goods  forfeited,  the  casks,  &c., 
containing  the  same,  and  conveyance 
used  in  removal,  to  be  forfeited, 
251 

Punishment  of  officer  deUvering  out 
false  permits,  251 

Penalty  on  false  declaration,  252 

Goods  to  be  condemned,  notwithstand- 
ing permit,  unless  the  duties  have 
been  paid,  252 

Counterpart  of  permit  to  be  evidence, 
252 

Certain  provisions  in  former  acts  re- 
pealed, 253 

Provisions  as  to  permits  in  acts  regula- 
ting the  particular  trade  not  to  be 
affected,  253 

Drawlach,  export  on. 

What  articles  drawback  allowed  on,  253 
Goods  for  drawback  differing  from  de- 
scription forfeited,  253 
Substituted  as  shipped  for  those  spe- 
cified in  shipping  notice  or  relanded 
forfeited,  263 
Together  with  boats,  vessels,  &c.,  em- 
ployed in  relanding,  &c.,  253 
Penalty  for  giving  more  than  one  ship- 
ping notice,  253 
When  shipped  for  drawback  not  to  be 
relanded,    or     packages     opened,   or 
maiks  altered,  254 

11.   PARTICnLAR   LiWS   01'    EXCISE    AlTEOI- 
INO  PAEHCULAB  ARTICLES. 
Ale  and  Beer. 

Duties  and  drawbacks,  255 

During  her  Majesty's  life,  hereditary  du- 
ties on  cyder  and  beer  not  to  be  col- 
lected 255 

56  Geo.  3,  c.  58,  and  1  &  2  Geo.  4,  c.  22, 
continued  in  force,  except  so  much  as 
relates  to  certificates  and  increases  in 
stock,  256 

After  10th  October,  1830,  brewers  to 
pay  their  licence  duty  in  proportion 
to  quantity  of  malt  which  they  use  in 
brewing,  256 

Bond  not  to  be  required  of  brewers  on 
taking  out  licence,  256 

All  laws  in  force  relating  to  export  of 
excisable  commodities  on  drawbacks 
to  apply  to  export  of  beer,  256 

Beer  may  be  exported  on  drawback  ac- 
cording to  gravity  of  worts  used, 
257 

4  u 
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EXCISE— coad'reMcrf. 
II.  Particulae  Laws— continued. 
Ale  and  Beer — emitinued. 

Exporter   of,   to   make    declaration   on 

.  obtaining  drawback.  257 
Penalty  for  making  false  declaration,  257 
Drawbacks    on   export   of    beer   under 

management  of  commissioners  of  in- 
land revenue,  257 
Penalty  for  untruly  stating  gravity  of 

beer  for  expo  it,  258 
New  rates  of  drawback,  258 
Brewers  to  make  entry  of  all  premises 

and    utensils    used   for    brewing    or 

storing  beer  and  malt,  258 
Penalty,  and  forfeiture  of  utensils,  &c., 

258 
Officers    may   enter    any    building    or 

places  used  by  brewers  for  purpose  of 

inspecting    and    taking     account    of 

beer  or  malt  therein.  259 
Penalty    on    obstructing    officers,   &o., 

259 
No  brewer  to  have  raw,   &c.,   grain  in 

brewery,  259 
Nothing   in   1  Will.  4,  c.   64,  to  affect 

licences  required  by  law  to  be  taken 

out  by  brewers  and  dealers  in  beer, 

and  by  publicans,  259 
No  material  or  preparation  of  descrip- 
tion mentioned  in  act  shall  be  in  pos- 
session   of  any  brewer  or  dealer,  or 

used  in  colouring  of  beer,  260 
No  druggist  to  sell  such  colouring  to 

any  brewer  or  dealer,  261 
Breweis  to  enter  in  a  book,  delivered  by 

officer,  quantity  of  malt  to  be  used 

in  brewing,  262 
Mashed   malt   not  to   be    removed  till 

gauged,  &c.,  by  officer,  262 
Penalty  not  incurred  for  removing  malt 

after   worts     drawn     off,    if    officer 

neglect  to  attend  within  an  hour  after 

specified  time,  263 
Samples  of  wort  m  ly  be  taken  after  it  is 

drawn  from  mash-tun,  263 
Worts  not  to  be  fermented  till  samples 

taken,  263 
Penalty  for,  not  to  be  incurred  if  officer 

neglect  to  attend  within  an  hour  after 

specified  time,  263 
Brewer, 

Eoasted  malt,  when  used  by,  brewer  to 
provide  deposit  rooms,  and  deliver 
certificate  of  malt  to  officer,  263 

Penalty  for  obstructing  officer  and 
non-delivery  of  certificate,  264 

Not  to  purchase  except  of  licensed 
roaster  of  malt,  264 

Intending  to  use  sugar,  to  take  out 
licence,  267 

Allowed  to  use  sugar  for  brewing, 
264 

But  only  in  state  as  imported,  and 
when  customs  duty  paid,  264 
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EXCISE— coniJnMCtZ. 

II.  Pabticulak  Laws — continued.  ■ 

Ale  and  Beer — continued. 

May  make  beer  colouring  from  sugar, 
265 

When  sugar  used  by,  in  brewing, 
quantity  used  to  be  entered  in 
book  delivered  by  officers,  265 

To  make  entry  of  time  when  mash  or 
dissolve  sugar,  267 

To  pay  licence  duty  when  using  sugar, 
265 

Commissioners  to  make  regulations  as 
to  brewing  with  sugar,  267 

To  make  true  entry  of  quantity  of 
sugar  used,  266 

Penalty  for  omission,  266 

To  enter  premises  used  for  storing 
sugar,  267 

Not  to  sell  or  retail  beer  except  at  li- 
censed brewing  premises,  or  on 
premises  duly  licensed,  266 

May  take  out  licence  elsewhere  than 
on  brewing  premises,  266 

Taking  orders  not  to  be  deemed  a 
selling,  266 

Not  to  have  raw  or  unmalted  grain 
in  his  brewery  or  adjacent  pre- 
mises, 269 

Malt  used  by,  to  be  ground  by  metal 
rollers  only,  269 
Worts  solidified,  grant  of  drawback  on, 

268 

Manufacture  and  export  of,  to  be 
under  regulations  of  inland  re- 
venue commissioners,  268 

Only    to    contain     production    from 
mashing  of  malt  or  sugar,  269 
Beer  sellers  by  wholesale, 

To  take  out  licence,  269 

By  retail. 

Not  to  sell  except  at  special  places, 
270 

Of  table  beer. 

Allowed   by  persons  not  rated  or 
producing  certificate,  270 
Brewers'  licences,  as  to. 

To  expire  on  10th  October,  270 

Before  obtaining,  to  make  declarations 
of  quantity  of  malt  and  sugar 
brewed  in  previous  year,  270 

When  may  be  paid  in  moities,  271 

When  part  of  duty  on  may  be  re- 
turned, 271 

When  quantity  brewed  less  than 
quantity  licensed  for,  differenpe  to 
be  repaid,  271 

If  more,  brewer  to  be  surcharged, 
271 

Surcharge  upon  first  licence  payable 
upon  death  or  bankruptcy,  271 

Brewers  omitting  to  take  out  licence 
liable  to  the  duty,  272 

Brewers  for  others,  when  deemed 
brewers  for  sale,  272 
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EXCISE— continued. 

II.  Paktioular  Lams— eontimted. 

Ale  and  Beer — continued. 

How  long  to  remain  in  force,  273 
Brewers  of  black  beer, 

To  pay  duties  imposed  by  6  Geo.  4,  o. 
81,  272 
Beer  dealers, 
Duly  licensed  may  sell  by  retail  not 
on  the  premises,  if  take  out  addi- 
tional licence,  272 
Beer  licences. 
To  be  taken    out    by  licensed    vic- 
tuaUers  not  selling  spirits,  272 
Recovery  and  application  of  forfeitures, 
263 
Appraisers  amd  house-agents. 
Who  to  be  deemed,  273 
Licences  to  be  taken  out  annually,  273 

By  whom  to  be  granted,  273 
Penalty  for  not  taking  out  licence,  273 
Provisions  of   excise  acts  to   apply   to 
appraisers'  licences,  274 
Auctioneers, 
Duty    under     management    of    Inland 

Revenue,  275 
Licences  to  be  taken  out  and  renewed 
annually,  penalty  lOOZ.,  275 
When  not  necessary,  276 
To  be  produced  on  demand,  penalty, 

276 
Licensed  avxotioneer  may  sell  by  auc- 
tion goods  or  commodities  requir- 
ing excise  licence,  fot  sale  of,  276 
To  suspend  board   or  ticket   with 
name  and  address  before  begin- 
ing  sale,  276 
Not  to  sell  excisable  commodities, 
except  upon  licensed    premises, 
277 
May  act   as  appraisers  without  li- 
cence, 273 
Brewers,  see  Ale  and  Beer. 
Canteens, 

Justices  may  grant  a  transfer  licence 
to  persons  holding  canteens  under 
authority,  278 
Cards, 

Wrapper,  meaning  of,  278 

Cards,  meaning  of,  278 

Duty  on,  to  be  denoted  on  wrapper,278 

To  be  sold  in  separate  packs,  enclosed 

in  wrapper,  278 
Stamp  upon  wrapper  to  be  exposed  to 

view,  278 
Licences  to  sell,  may  be  granted  by 
inland      revenue      commissioners, 
278 
Penalty  for  selling,   without   licence, 
278 

Without  stamped  wrapper,  279 
For  fraudulently    removing  wrap- 
per, 280 
Hawkers  selling  cards  may  be  con- 
victed, 279 


E  XCISE— con  itmwed 

II.  PARTiontAK  Laws — continued. 

Cards —  continued. 

Maker's    name     to    be     printed    on 

wrapper,  279 
Seller,  not  being  a  maker  or  whole- 
sale  dealer,   to     cancel   stamp    on 
wrapper  before  sale,  280 
Imported     cards,     and     second-hand 
cards,  and  toy-cards,  may  be  sold 
without  wrapper,  280 
Unstamped,  may  be  exported,  280 
Regulations  respecting,  280 
CMcory, 
Duty  of  excise  imposed  upon,  281 
Dryers  and  roasters  of,  to  make  entry 

of  premises,  281 
Not  to  be  in  possession  of  other  than 

licensed  roaster  or  dryer,  281 
Dryerto  provide  warehouse  for  storage 
of,  281 
To  give  notice  to  excise  officer  of 

intention  to  dry,  281 
To  give  notice  of  intention  to  re- 
move from  kiln  or  drying  uten- 
sil, 281 
Officer  to  take  account,  281 
Penalty  on,  for  not  removing  pur- 
suant to  notice,  282 
Not  to  have  on   premises  chicory 

not  dried  in  his  own  kiln,  283 
Not  to  have  dried  chicory  except 
in  warehouse  approved,  penalty. 

To  provide  weights  and  scales,  283 
Not  to  be  sent  out  of  premises  but  in 

presence  of  officer,  282 
Not  less  than  1  owt.  to  be  delivered 

at  one  time,  282 
Stock  account  of,  to  be  kept,  penalty 

if  deficiency  exceeds   2  per   cent, 

282     • 
Periodical  return  of  duty  on  chicory 

dryers  to  be  made,  283 
Dryer  not   to    carry  on   business   of 

coffee-roaster  on  the  same  premises. 

283 

Or    communicating    or    adioining, 
284 
What   acts   may  be   done  by  dryers 

and  roasters  under  regulations,  284 
Dryers  of  chicory  to  provide  accommo- 
dation for  excise  officer  on  premises, 

284 
Interpretation  clause,  285 

Coffee,  Tea,  Chocolate  and  Cocoa-Nuts. 

Licences  to  be  taken  out  by  dealers, 
285 

Excise  laws  in  force  before  1825,  rela- 
ting to  dealers  in,  and  manufactures 
of  certain  excisable  articles,  shall  con- 
tinue in  force  notwithstanding  any- 
thing in  acts,  relating  to  customs 
285 

4n2 
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II.  Paktioulae  Laws- 


index  TO   VOL,   n. 


continued. 


Coffee,  Tea,  dr. — continued. 

Penalties  and  forfeitures  prosecuted  by 

order  of  commissioners  of  excise  to  be 

prosecuted  and  recovered  according  to 

7  &  8  Geo.  i,  c.  53,  286 
Excise  laws  of  Great  Britain  relating  to 

tea,cofFee,  cocoa,  pepper,  &c.,  extended 

to  United  Kingdom,  286 
OfiScers    of    excise    may   examine    tea, 

coffee,  chocolate,  &o. ,  in  possession  of 

dealer,  286 
Such  goods  not  to  be  offered  for  sale 

but  in  entered  places,  286 
Coffee  not  to  be  mixed  with  substances 

to  increase  weight,  286 
Penalties  and  forfeitures,  how  sued  for, 

and  divided,  287 
If  article   made   to   resemble  coffee  or 

cocoa    be    found     in     possession    of 

dealer,  &o.,  it  shall  be  forfeited,  and 

dealer  forfeit  1002.,  287 
Dealers    in   tea,  or    manufacturers    or 

dyers   thereof,   adulterating  teas,    to 

forfeit  it  and  lOOZ.,  287 
Imitations  of  tea,  287 
Dyeing  or  manufacturing  in  imitation  of 

tea  leaves  of    tea    that    have    been 

used,  &c.,  or  selUng  or  offering  to  sell 

same,  &c.,  287 
Penalty  on  persons  having  more   than 

6  lb.  of  any  such  leave*  in  their  pos- 
session, 288 
Search-warrants  for  such  leaves,  288 
All  leaves  found  to  be  destroyed,  &c , 

288 
Penalty  on  persons  obstructing  officers. 

in  search,  289 
Cases  in  which  leaves  found  concealed 

shall  not  be  destroyed,  &c.,  289 
Occupiers  of  houses,  &c.,  wherein  such 

leaves  shall  be  found,  if  lodged  there 

with  their  consent,  liable  to  penalties, 

289 
Application  of  forfeitures,  289 
Justices  to  put  act  in  execution,  290 
Convictions  of  offenders  to  be  certified 

to  next  quarter  sessions,  290 
Tea  licence  to  be  granted  on  overseers' 

certificate,  290 
Penalty   on  overseers  refusing  licence, 

291 
Form  of  conviction,  290 
Conviction  not  to  be  quashed  for  want 

of  form,  &c.,  290 
Obstructing  officers,  290 

Oyda:    See  "Duties  on  Ale  and  Beer." 

Dogs,  excise  duty  on  licence  to  keep,  291 
Penaltv   for  keeping,   without    licence, 
291'' 
Game  Certificates, 
Regulated  by  23  &  24  Vict.  c.  90,  291. 
And  see  "  Game." 


EXCISE — continued. 

II.  Partioulab  Laws — continued. 

JIachney  Carriages, 
.  Duty  on  deemed  excise  duty,  291 

EawTcers  and  Pedlers, 

Duty  on  deemed  excise  licence,  2;il. 
See  "  Hawkers  and  Pedlers."  ■ 

Souse  Agents.    See  Appraisers,  273 

Matt. 

New  duties  on  licences,  292 

Duties  under  the  7  &  8  Geo.  4,  c  62, 
292 

Duty,  how  to  be  calculated,  when 
charged  according  to  weight,  308 

From  10th  October,  1827,  every  malt- 
ster shall  make  entry  of  all  places  and 
utensils  used  for  making  malt,  under 
penalty  of  lOOZ.  and  forfeiture  of  malt 
found,  292 

One  room  may  be  used  for  keeping  malt 
and  for  keeping  grain,  if  separated  by 
a  partition,  293 

Eaw  grain  may  be  dried  on  the  kiln, 
293 

Construction  of  cisterns  used  by  malt- 
sters for  steeping  above  eight  bushels 
at  one  time,  293 

Maltsters  to  obtain  certificate  from  super- 
visors that  cisterns  are  duly  con- 
structed, 293 

Steeping  corn  without  such  certificate 
shall  be  deemed  a  wetting  or  steeping 
without  notice,  291 

Maltsters  not  keeping  requisite  means 
for  the  use  of  officers,  or  not  assisting 
them  to  gauge  cisterns,  to  forfeit 
1001,  294 

Coach  frames  to  be  constructed  as  spe- 
cified, under  penalty  of  1001.  and 
forfeiture  of  malt  found  therein, 
294 

No  penalty  for  using  cisterns  aud  couch 
frames  in  use  before  passing  of  act,  if 
same  remain  unaltered,  294 

Cisterns  and  couch  frames  may  be  used, 
although  not  constructed  in  manne 
directed  by  the  act,  295 

Officers  may  enter  buildings  used  by 
maltsters,  gauge  vessels,  &c.,  and 
take  account,  &c.,  295 

Officer  of  excise  to  give  a  copy  of  his 
charge,  if  demanded  by  maltster, 
296 

Specimen  to  be  kept  by  officers  on  pre- 
mises of  maltsters,  and  not  to  be  re- 
moved or  destroyed,  or  entries  obli- 
terated, 296 

Officer  to  enter  on  specimen  number  of 
bushels  charged  on  each  steeping, 
296 

Penalty  on  obstructing  officers,  297 

Twenty-four  hours'  notice  to  be  given  of 


INDEX    TO    VOL.    II. 


1397 


EXCISE — continued. 
II.  Paktioulab  XiUVB^continued. 
Malt — continued. 

wetting  corn  at  a  malt-house  situated 
in  a  city  or  market-town,  and  forty- 
eight  hours'  notice  elsewhere,  297 

Hours  of  wetting  of  corn,  297 

Maltsters  to  keep  grain  in  cistern  co- 
vered with  water  for  at  least  forty 
hours,  297 

Water  may  be  once  drained  during  the 
steeping  on  due  notice  having  been 
given,  provided  the  corn  be  again 
covered  within  an  hour,  297 
No  corn  to  be  added  to  that  in  steep 
after  account  taken,  298 

Corn  to  be  emptied  only  between  seven 
in  morning  and  four  in  afternoon,  298 

Penalty  on  taking  corn  out  of  any  cis- 
tern within  ninety-six  hours  of  the 
last  emptying  of  any  cistern  under 
the  same  roof,  298 

Penalty  on  so  conveying  corn  from  cis- 
,     tern   that    it   cannot  be   gaviged    in 
couch  frame,  298 

Penalty  on  treading  or  forcing  together 
corn  in  cistern  or  couch  frame,  298 

Officers  of  excise  suspecting  any  cistern 
or  couch  to  be  trodden  or  forced  to- 
gether, may  have  same  turned  out 
and  returned,  298 

What  increase  to  be  deemed  conclusive 
evidence  of  treading  or  forcing  to- 
gether, 299 

No  maltster  to  have  more  than  five 
floors,  including  couch  frame  and  kiln, 
from  one  cistern,  or  one  or  more  cis- 
terns emptied  into  same  couch  frame, 
299 

Floors  may  be  divided  for  working  sepa- 
rately, or  oldest  one  for  carrying  to 
kiln,  299 

Maltster  may  have  six  floors,  including 
the  couch  and  kiln,  in  operation  at 
same  time,  299 

Floors  to  be  in  regular  forms,  and 
levelled  and  laid  in  succession,  accord- 
ing to  seniority  of  age,  under  penalty, 
300 

No  penalty  for  outward  edges  of  the 
floor  not  being  in  straight  lines,  if  so 
placed  as  to  be  conveniently  gauged, 
301 

Penalty  on  mixing  corn  of  di£ferent 
steepings,  301 

Penalty  on  wetting  or  damping  malt 
after  taken  from  kiln,  301 

Penalty  on  fraudulently  depositing,  con- 
cealing, or  conveying  away  malt,  301 

Penalty  for  removing  or  receiving  malt 
before  account  taken  and  iluties 
charged,  300 

Punishment  of  servants  maliciously  be- 
ginning to  wet  corn,  or  emptying  cis- 
tern at  illegal  hours,  &o.,  301 
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Maltster  to  be  liable  to  penalties  for  such 
offences,  unless  he  shall  prosecute 
such  servant  to  conviction,  cScc,  and 
obtain  a  certificate  thereof,  and  that 
he  has  xmdergone  punishment,  301 
Maltster 

May   have  duty  charged   according  to 

weight  of  grain,  307 
To    put   cover  to   cistern   when    duty 
charged,  according  to  weight  of  grain, 
307 
To  give  48   hours'   notice   of   steeping 
grain  when   duty  to  be   charged  by 
weight,  307 
To  make  declaration  in  writing  of  weight 
of  grain  to  be  steeped,  307 

To  be  delivered  to  officer  of  excise 
at  first  visit,  308 
Weight  of  grain  in  cistern,  how  ascer- 
tained, 308 

What  to  be  deemed  standard  weight 

on  which  duty  chargeable,  308 
Mode  of  calculating  duty  on  malt 
when  charged  by  weight,  30S 
To  provide  proper  weights   and  scales 

and  bushel  measure,  308 
To  render  assistance  to  officer,  308 
To  assist  officer  in  weighing  any  corn  or 

grain  in  the  malt-house,  308 
Penalty  if  weight  of  grain  in  cistern  in 
excess  of  declaration,  308.   See  Draw- 
back 
Lobs   or   damage   of    malt    by   fire    or 
water,  justices  at  sessions,  or  commis- 
sioners of  excise,  shall  grant  a  certifi- 
cate   of    such   loss   or   damage,   and 
duties  shall  be  repaid,  302 
Notice   to  be  given  on  application  for 
relief  in  oases  of  malt  destroyed  or 
damaged,  302 
Decision  of  justices,  &o.  to  be  final,  303 
All  malt,  utenisUs,  and  vessels  to  be  sub- 
ject to  arrears  of  duty,  penalties,  and 
forfeitures,  303 
Former    regulations    inconsistent   with 

this  act  repealed,  303 
Fines  and  forfeitures  to  be  recovered, 
mitigated,    and    distributed     as     by 
former  laws,  303 
Act  to  extend  to  the  United  Kingdom, 

303 
Exceptions,  304 

Officer  of  excise  to  make  return  of  duty 
charged  on  maltster  every  six  weeks, 
304 
May  weigh  and  measure  grain  in  malt- 
house,  308 
Amount  of  such  return  to  be  paid  in  six 

days  unless  security  given,  304 
Punishment  of  servants  offending,  304 
Recited  act  to  remain  in  force  where  not 
repealed,  305 
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The  7  &  8  Geo.  4,  o.  63,  extended  to  11 

Geo.  4,  „.  17,  305 
Kespeoting  notices  required  to  be  given 

by  maltsters,  305 
Allowances  to  be  made  on  gauging  corn 
or   grain   making  into  malt  for   the 
charge  of  duty,  305 
Malting  barley  or  other  grain 

To  be  kept  in  operation  for  16S  hours 

at  least,  305 
Other  corn  as  commissioners  shall  direct, 
306 
Credit  (period  of) 

Time  limited  for  payment  of  malt  duty 
to  6  weeks  from  making  of  return,  306 
Grain 

To  be  removed  from  cistern  into  couch 

frame  and  laid  level,  306 
What   depth   allowed  in   couch  frame, 

306 
When  may  be  sprinkled,  306,  309 
Notice  of  steeping  to  be  given,  307 
Declaration  of  weight  of,  307 
Cisterns, 

Having  internal   communication  to  be 

emptied  the  same  day,  306 
To   have  cover  when  dvity  charged  by 
weight,  307 
Couch  frames, 

Not  to  be  altered  after  entry  without 

notice,  307 
Grain  to  be  laid  level  in  and  of  certain 
depth,  306 
Offences, 

Against   act   for    charging    malt    duty 
according  to  weight,  penalties,  309 
Export  vf  Malt.     See  Drawback  on  export 
of  malt  allowed  on  whole   amount  of 
duty,  309 

Export  to  be  made  pursuant  to  rules  of 
commissioners,  309 

Conditions  to  be  observed  by  malt- 
ster, 310 
May    be    made   from  malt   house 
licensed,  and  entered  for  making 
malt  for  distillation,  312 
Weights  and  scales  to  be  provided  at 

malt-house,  310 
Officer  of  excise  at  port  of  export  to 
give  certificate  of  amount  of  drawback 
payable  to  exporter,  3 1 0 
Roasted  malt,  by  whom  to  be  exported, 

311 
What  deductions  to  be  made,  31 0 
Penalties    for    breach     of     regulations 
respecting,  311 

Malt  for  Distillation. 

May  be  made  free  from  duty  for  distil- 
ling purposes,  311 

Only  in  malt-houses  specially  entered, 
312 
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If  made  by  other  than  distillers,  security 

to  be  given,  312 
Kiln  to  be  erected    in    malt-honse  for 
securing  malt  whilst  drying,  312 
To  be  locked   by  officer  of  excise 

whilst  grain  is  drying,  312 
Entry  of  to  be  made  if  for  drying 
of  barley  or  other  grain,  312 
If    malt-house   more    than   mile   from 
nearest   town,   accommodation  to  be 
found  for  officer,  313 
What  rooms  to  be  provided  by  distiller, 

313 
Fastenings  to  kiln  rooms,  &o.,  to  be  pro- 
vided, 313 

Penalty  for  removing  or  damaging 
locks,  &c.,  313 
Notice  of  removal  from  store-rooms  to 
be  given,  313 

Officer  upon  notice  may  grant  per- 
mit for  removal,  313 
Particulars  of  removed   from,  and  re- 
ceived into,  store  to  be  kept,  314 
Stock  of  in  store-room  may  be  weighed 
or  measured  from  time  to  time,  is  14 
Provisions  in  case  of  deficiency  or 
excess  over  last  account,  314 
Weights,  scales,  and  measures  to  be  pro- 
vided by  distiller,  315 
Malt-house  entered  for,  to  have  name  of 
distiller,  &c.,  painted  over  principal 
door,  316 
Persons  taking  or  removing  malt,  &c., 
from  malt-house,  unless  with  permit, 
liable  to  arrest,  316 

Malt  for  Feeding  Animals. 

May  be  used  free  of  duty,  if  mixed  with 
seed,  316 

Persons  making,  to  give  security  against 
fraud,  316 

Conditions  of  bond,  316 

Maltsters  to  put  name,  &c.,  over  the 
door  of  malt-house,  317 

To  be  deposited  in  store-rooms,  317 

And  conveyed  to  grindingroom  after 
notice,  and  subject  to  excise  regula- 
tions, 317 

Grinding  and  mixing  rooms  to  be  pro- 
vided, 317 

To  be  mixed  with  linseed  cake  or  meal 
in  certain  proportions,  317 

Account  of  all  mixed  malt  to  be  kept,  317 
And  of  persons  to  whom  sold,  317 

Penalty  for  separating  malt  and  linseed 
cake  or  meal,  318 

Persons  unlawfully  removing  malt,  &c., 
liable  to  arrest,  3 1 8 

Justices  licensed  under  this  act  may 
grant  ale-house  licences,  318 

Malt  roasted. 
The  roasting  of  malt  prohibited  for  sale 
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or  the  selling  thereof  except  by  per- 
sons duly  licensed,  318 

Eoasters  of  malt  and  dealers  in  roasted 
malt  to  take  out  licence,  318 

Duty  on  licences  to  be.  under  manage- 
ment of  eommissionera  of  excise,  who 
to  grant  same,  318 

Roasters  of  malt  to  make  entry  of  their 
premises  and  utensils,  318 

RoMSters  of  malt  to  mark  their  premises 
and  utensils  corresponding  to  their 
entry,  319  .  , 

Officers  of  excise  empowered  to  enter 
premises  of  roasters  of  malt,  319 

Roasters  of  malt  not  to  receive  any  other 
grain  than  unroasted  malt,  and 
dealers  no  other  than,  roasted  malt, 
319 

A  malt-book  to  be  delivered  to  every 
roaster  of  malt  and  dealeiv  in  roasted 
malt,  in  which  they  shall  respectively 
enter  all  malt  received,  roasted,  and 
sent  out  by  them,  320 

Stock  account  of  malt  to  be  taken,  321 

Book  may  be  made  up  before  taking 
account,  and  malt  in  cylinders  may  be 
included,  322 

Malt  not  to  be  roasted  at  night,  322 

Certificate-book  to  be  delivered  to  every 
roaster  of  malt,  322 

Roasted  malt  to  be  sent  out  by  certifi- 
cate, 323 

Erewers  intending  to  use  roasted  malt  to 
provide  deposit  rooms  in  which  roasted 
malt  to  be  deposited,  and  certificate 
delivered  u|>  to  officer,  3^3 

Malt  received  by  roaster  shall  be  roasted 
on  his  premises,  3-3 

Roasted  malt  shall  be  sent  out  unground, 
324 

No  roasted  malt  to  be  bought  of  any  but 
a  licensed  roaster,  32i 

No  maltster  at  malt-house,  or  within  one 
mile  of  it.  or  any  druggist  or  grocer,  to 
be  a  roaster  of  malt  or  dealer  iii  roast- 
ed malt,  324 

Power  of  commissioners  to  except  malt- 
sters whose  premises  were  within 
prohibited  distance  before  1st  April, 
1842,  324 

Eoasters,  &o.,  of  malt  subject  to  like  pro- 
hibitions, as  to  custody,  &c.  of  certain 
articles,  &c.,  as  brewers  of,  or  dealers 
in,  or  retailers  of  beer,  324 

What  to  be  deemed  unmalted  grain  in 
possession  of  malt  roaster,  324 
Or  of  a  brewer,  325 

Undried  malt  in  possession  of  roaster  to 
be  deemed  unmalted  grain,  325 
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Medicines. 
Duties  on  licences  to  sell,  197 
See  Medicines. 

Paper. 
Duty  on  licence  to  make,  198  ' 


Commander,  &c.,  of  vessels  ,and  packets 
carrying  passengers  from  one  part  of 
United  Kingdom  to  another  may  be 
licensed  by  commissioners  of  excise  to 
retail  wine,  beer,  tobacco,  &o,  on  board 
such  vessels,  325    ...         .,         , 

Licences  to  be  transferable,  ,326 

And  to  be  renewed  yearly,  326 

Duty  on  licence,  326 

Penalty  for  selling  wines  without  licence, 
&o.,  326 

Duties  to  be  under  the  excise,  326 

Regulations  or  penalties  .  respecting 
smuggling,  not  affected  by  9  Geo.  4, 
c.  47,  326 

Licences  under  9  Geo.  4,  c.  47,  for  sale 
of  exciseable  commodities  on  board 
passage  vessels  may  be  granted  by 
commissioners  of  excise  or  their  autho- 
rised oiEcer,  326 

Pawnirolcers. 

Licence  to  be  taken  out  annually  by, 
327 

When  to  expire,  330 

Penalty  for  not  taking  out  proper  licence, 
327 
How  recoverable,  327 
Power  to  mitigate  by  justices,  327 
Plate. 

Licence,  327 

Who  to  take  out  licences,  327 

What  duty  payable,  327 

Penalty  for  dealing  in  without  licence, 
328 

Not  required  for  sale  of  gold  or  silver 
lace,  thread,  or  wire,  328 

When  to  expire,  328 

Gold  or  silver  offered  for  sale,  &e., 
deemed  such,  329 

Powers  of  former  acts  transferred  to 
oommissioneis  of  inland  revenue  in 
Great  Britain  and  Ireland,  330 

Penalties,  recovery  of,  330 

Plate  and  pawnbrokers'  licences  to  ex- 
pire annually  on  oth  July,  330 

As  to  drawback  on  export,  .530 

Distinctive  mark  to  be  placed  on  foreign 
plate  assayed  in  U.K.,  330 

Schedule  of  repealed  acts,  331 


Post-horses.       See 
PoST-HORSES." 


'  Stage- Coaches  and 


Duties  on  licence  to  keep,  196 
When  granted,  331 
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Sace-horses, 

Meaning  of,  332 

New  duty  on,  331 

Provisions  of  excise  acts  to  apply,  331 

Duty  on,  to  whom  to  be  paid,  332 

To  be  paid  for  the  year,  ending  31st 
December,  333 

Printed  books  of  receipts  and  counter- 
foils to  be  provided,  332 

Eeceiver  of    duty  to    give  receipt   on 
printed  form,  332 

And  to  be  accountable  for  forms  and 
counterfoils  provided  for  him,  332 

To  pay  amounts  received  to  inland 
revenue,  333 

Penalty  on,  for  neglect  of  duty,  333 

Railway  Passengers, 
Duty  on,  194,  333 

Refreshment  Houses, 

Licence  duty  on,  198  &  333 

Soap, 

Licence  to  be  taken  out  by  makers, 
198 

Spirits. 

Licence  duty  on  distiller  of,  198 
Officers  of  excise. 

Penalty  on  making  collusive  agreements 
in  fraud  of  spirit  duties,  334 
On  persons  offering  rewards  to,  334 
Interpretation  of  terms, 

In  spirit  duties  acts,  335 
Licences  to  distillers,  rectifiers,  and  com- 
pounders. 

To  be  only  for  premises  named  in  li- 
cence, 336 

No  person  shall  keep  any  still  without 
a  licence,  336 

Licences,  &c.,  to  be  in  form  directed  by 
commissioners,  336 

Penalty  on  distillers  distilling,  &c.,  with- 
out licence,  &c.,  336 

No  person  to  be  licensed,  or  to  make 
entry  of  house  or  still  for  making 
wash,  low  wines,  or  spirits,  unless 
such  distillery  be  in  or  within  one 
quarter  of  mile  of  a  market  town, 
336 

No  person  to  keep  a  still  of  less  than 
4U0  gallons,  or  to  use  in  any  distillery 
more  than  two  wash  stills,  and  two 
low  wine  stills,  if  he  keeps  any  still 
of  less  content  than  30U0  gallons, 
336 
Distilling  apparatus. 

Not  allowed,  unless  can  distil  200  gal- 
lone  an  hour,  337 

Still  not  to  be  kept  or  used  of  less  con- 
tent than  40  gallons,  337 

No  licence  to  be  granted  for,  of  less 
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than  400  gallons,  without  certificate 

of  justices,  337 

Commissioners  may  refuse  licence  for, 

337 
Smaller  may  be  kept  without  certifi- 
cate when  larger  is  licensed,  337 
Licences   for,  may  be  refused  when 
near  rectifiers  or  brewers,  337 
May  be  refused  to  brewers,  recti- 
fiers, and  near  to  distilleries,  337 
Licence  to,  may  be  revoked  for  ob- 
structing ofiicers,  337 
Description  of  spirit  stores,  vessels,  and 

utensils  in  distillery. 

Spirit  store  to  be  provided  in,  337 

After  licence  granted,  and  before  dis- 
tiller makes  entry  of  his  distillery 
utensils,  he  shall  erect  certain 
chargers  and  receivers,  338 

Number  of  chargers  and  receivers,  &c., 
338 
•  Penalty  for  a  greater  number,  &c.,  338 

Description  of  wash  charger,  338 
Of  low  wines  receiver,  338 
Of  feints  receiver,  338 
Of     low   wines   and    feints    charger, 

339 
Of  spirit  receiver,  339 
Of  spent  lees  receiver,  339 

Dipping-rods  to  be  fixed  in  chargers,  re- 
ceivers, &c.,  339 

Penalty  for  consti-uctiug  chargei's  or  re- 
ceivers contrary  hereto,  200Z. ;  and 
20<.  for  every  day  during  which  they 
remain,  340 

There  shall  not  be  any  pipe  or  opening 
in  any  still,  except  as  herein  described 
on  penalty,  341 
Wash,  low  wines,  feints  and  spirits. 

How  to  be  conveyed  from,  and  to  the 
several  utensils  used  at  the  distillery, 
340 

Penalty  for  disobeying  directions,  340 

Spirits  to  be  removed  from  receiver  into 
cask  or  entered  stone  vat,  340 
Spirit  receivers. 

How  to  be  placed,  340 

Wust  admit  of  sufficient  depth  for 
gauge  of  spirits,  340 

Existing  receivers  on  10th  Oct.,  1853, 
though  of  less  depth  allowed,  341 

Spirits  in  how  to  be  gauged,  341 

Apparatus  to,  may  be  required  to  pre- 
vent fraud,  341 

Distillers  shall  make  holes  or  openings 
in  the  breast  of  their  stills,  not  less 
than  two  inches  in  diameter,  through 
which  officers  may  take  samples,  341 

Penalty  on  distiller  not  making  such 
holes  or  openings,  or  not  paying  for 
and  maintaining  fastenings  for  secur- 
ing the  same,  34 1 
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Or  for  securing  the  still  heads  and  fur- 
nace doors,  or  for  opening  or  da- 
maging any  lock  or  fastening,  341 

End  of  worm  of  each  still  shall  be  en- 
closed and  seciired,  and  spirits  run 
into  a  close  safe,  &c.,  341 

Distiller  shall  keep  a  discharge  cook  to 
each  still,  342 

Distiller  shall  keep  a  proper  discharge 
cock  or  plug  in  each  fermenting  wash 
back,  342 

Construction  of  cocks  required  to  be 
used,  342 

Distiller  shall  provide  all  such  proper 
cocks,  pumps,  and  fastenings,  &o.,  at 
own  expense,  342 

Cocks,  &o.,  shall  be  kept  and  affixed  to 
satisfaction  of  officer,  343 

Each  back  and  fixed  vessel  for  keeping 
spirits    shall    have    a    dipping  place, 
constructed      as      herein      directed, 
343 
Dipping-place, 

Penalty  for  not  making  or  maintaining 
in  a  convenient  position,  343 
For    preventing    officer    ascertaining 

quantity,  gravity,  &o.,  343 
For  altering  position  of  or  deceiving 
officer,  344 

More  than  one  in  any  spirit  receiver,  &o  , 
may  be  ordered  by  commissioner, 
343 

Penalty  if  position  or  size  of  vessel  be 
altered  without  notice,  344 

Commissioners  of  excise  may  authorise 
distillers  to  use  their  present  uten- 
sils, 344 

Officer  may  order  water  to  be  drawn  off 
from  worm  tub,  for  examination  of 
worm  and  tub,  344 

Penalty  for  refusal,  344 

True  content  to  be  cut,  branded,  or 
painted  on  moveable  casks,  and  also 
name  and  place  of  stock  of  trader, 
345 
Making  entry  of  premises  and  utensils  and 
regulations  as  to, 

Entry  to  be  made  of  several  places  and 
utensils  of  trade,  345 

Utensils  and  stores  shall  be  marked, 
345 

Drawing  or  description  shall  be  given, 
showing  course  of  every  fixed  pipe  in 
distillery,  346 

Pipes  used  in  distillery  to  be  painted, 
346 

Distiller  shall  not  enter  any  utensil  to  be 
used  for  more  than  one  purpose, 
345 

Penalty  for  having  any  utensils  or  place 
not  entered,  345 

Houses  for  rectifying  or  compounding 
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spirits  not  to  be  used  within  quarter 
of  a  mile  of  still-house,  346 

Nor  shall  a  still-house  be  used  within 
quarter  of  a  mile  of  house  for  rectify- 
ing or  compounding,  or  of  another 
distillery,  346 

Distiller  and  rectifier  or  compoundei 
not  to  be  a  maker  of  beer,  sweets, 
vinegar,  cyder,  or  perry,  or  refiner  of 
sugar,  &c.,  347 

Ko  entry  of  any  distillery  or  utensils 
shall  be  withdrawn  whilst  wash  or 
other  materials  for  distillation  re- 
main, 346 

Distillers,  rectifiers,  and  compounders 
shall  afifix  board  over  distillery  gate, 
importing  they  are  licensed,  on  pe- 
nalty, 347 

Penalty  on  unlicensed  persons    affixing 
such  board,  347 
Admission  of  officers  into  entered  premises 
and  power  to  search. 

Officer  suspecting,  and  making  oath  be- 
fore justice,  &o.,  may  obtain  special 
warrant  to  break  open  house,  &c., 
and  seize  spirits,  348 

And  if  not  claimed  by  owner  within  ten 
days,  the  same  shall  be  forfeited,  and 
proprietor,  &c.,  shall  pay  2001.,  for 
every  such  place  and  still,  &c.,  found 
there,  349 

Penalty  on  obstructing  officer,  348 

Officers  empowered  to  enter  distilleries, 
and  premises  of  rectifiers  and  com- 
pounders, 348 

And,  if  obstructed,  distillers  to  forfeit 
200/.,  348 

Penalty  on  not  admitting  officer,  after 
his  declaring  his  name  and  business, 
200Z. ;  and  officer  may  break  open 
distillery,  348 

Distillers,  rectifiers,  and  compounders 
shall  furnish  officer  with  ladder  and 
lights,  on  penalty,  348 

Officers  may  break  up  ground  in  distil- 
lery, to  search  for  private  pipes,  &c., 
348 
Materials  for  distillation  of  spirits. 

Only  to  use  worts  for  wash  made  in  his 
distillery,  349 

What  may  be  used  in  making  worts, 
349 

Distillers  shall  not  distil  at  the  same 
time  spirit  from  grain  and  from 
sugar,  or  any  other  material,  350 

Notice  to  be  given  by  distiller  of  his 
intention  to  use  sugar  or  potatoes,  351 

Penalty  for  using  grain  after  such  no- 
tice, 351 

During  recess  of  Parliament,  the  king 
may,  by  proclamation,  prohibit  distil- 
lation of  spirits  from  corn,  349 
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General     directions    as    to    mode    and 

course   in  which  wash,  &c.,  shall  be 

conveyed  through     several    utensils, 

340 
Penalty  on    default,  2001. ;  or  20s.  for 

every  gallon  of  wash,  &c.,  not  so  con- 
veyed, 340 
Sugar  or  molasses  not  to  be  used  except 

from  customs    or  excise  warehouses, 

350 
Treacle  only  from  refiners,  &c.,  as  when 

first  packed   and   accompanied   with 

certificate,  3.10 
Storehouse  for,  to  be  provided  at  distil- 
lery, 350 
Sugar,  kc,  not  to  be  removed  but  in 

presence  of  officer,  351 
Distiller  to  give  12  hours'  notice  of  re- 

eeivinff  sugar,   molasses,  &c.,   and  to 

produce    the    same    in  state   as   re- 
ceived, 351 
Four  hours'  notice  to  be  given  before 

removing   sugar  from   storehouse   to 

mash  tun,  351 
Sugar  to  be  removed  direct  from  store- 
house  to  mash  tun   or  re-deposited, 

352 
Officer  to  keep  an  account  of  stock  of 

sugar,  &c.,  in  storehouse,  352 
Distiller  not  to    sell  sugar,   treacle,  or 

mol^ses,  and  penalty,  352 
Licence  of  distiller  may  be  revoked  on 

second  conviction    for  selling  sugar, 

&c.,  353 
Persons  unlawfully  removing  sugar,  &c., 

liable  to  imprisonment  or  fine,  353 
As  to  brewing  and  fermenting  of  worts, 

and  distilling  of  wash,  low  wines,  and 

feints, 
Distiller  not  to  brew  worts  or  use  still 

on  Sundays,  353 
To  brew  and  distil  in  alternate  periods, 

353 
What  to  be  deemed  distilling  period,  353 
brewing  period,  353 
Provisoes,  354 
To  give  6  days'  notice  of  beginning  to 

brew,  and  of  recommencing  brewing, 

354 
To  give  4  hours'  notice  of  each  brewing 

of  worts,  354 
Yeast  only  to  be  added  in  fermenting 

back,  3.14 
How  degrees  shall  be  ascertained,  355 
Any  saocharometer   prescribed  by   the 

commissioners  of  excise  may  be  used, 

356 
Declaration  shall  be  given  of  quantity 

and  gravity  of  wort  when  collected  in 

fermenting  back,  354 
Penalty  on  giving  an  untrue  declaration, 

&o.,  354 
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Penalty  on  increase  of  gravity  of  wort, 
354 

Penalty  if  wort  or  wash  shall  be  found 
to  exceed  in  gravity  or  quantity  the 
gravity  or  quantity  previously  ascer- 
tained by  officer,  354 

Distiller  may  sell  yeast  or  use  it  in 
distillery,  355 

Ee-fill   wash   backs    during   brewing 
periods,  355 

Regulations  for  distillers  making  bub  or 
other  composition  for  exciting  fer- 
mentation, 355 

Penalty  on  acting  contrary  to  such  re- 
gulations, 365 

Distillers  shall  declare  before  beginning 
■  to  distil,  that  all  wort  and  wash  is 
collected      into      fermenting    backs, 
355 

Distiller  to  give  4  hours'  notice  before 
moving  wash  from  fermenting  back 
to  wash  charger,  35ti 

Contents  of  wash  charger  to  be  con- 
veyed into  still  or  charger  before 
other  wash  removed,  356 

Samples  of  wash  may  be  taken,  and  the 
original  gravity  before  fermentation 
determined,  356 

Officer  may  distil  sample  of  wash, 
357 

Distiller  to  clean  out  low  wines  receiver, 
and  assist  officer  in  distilling  a  charge 
.of  wash  out  of  any  wash  back  re- 
quired by  officer,  357 

Penalty  if  produce  of  wash  distilled  ex- 
ceeds the  proportion  of  one  gallon  and 
a  quarter  of  proof  spirits  for  every 
five  degrees  of  gravity  attenuated,  &c., 
357 

Peniilty  on  removing  wash  till  the 
whole  contents  of  one  back  shall  be 
conveyed  to  still,  357 

Four  hours'  notice  to  be  given  before  re- 
moving low  wines,  feints,  or  spirits 
from  receivers,  367 

Penalty  for  removing  spirits  without 
notice,  &c.,  358 

Low  wines,  spirits,  and  feints  produced 
from  wash  in  each  back  to  be  kept 
separate  .uutil  account  taken,  358 

May  re-distil  feints,  358 

Officer  to  take  an  account  of  spirits  and 
feints  produced  on  re-distillation, 
358 

Two    spirit  receivers  may  be   used  on 
certain  conditions,  359 
Modes  of  charging  duty  ; 

1st.  By  per  centage  from  wash,  accord- 
ing to  attenuation  of  gravity,  1  gallon 
for  every  5  degrees  .attenuated,  389 

2nd.  By  the  produce  as  found  in  the 
low  wines,  359 


INDEX    TO    VOL.    II. 


1403 


EXCISE— continued. 
II.  Particulab  IjAM&— continued. 
Spirits — continued. 

3rd.  By  produce  on  re-distillation  of 
low-  wines  into  spirits  and  feints, 
359 

Wash  to  be  charged  from  highest 
gauge,  without  allowing  for  waste  or 
dregs,  359 

Distiller  shall  not  mix  sugar  or  other 
material  with  spirits,  &c.,  to  prevent 
strength  being  ascertained,  359 

Officer  shall  make  return  on  distiller  for 
quantity  of  spirits  chargeable,  who 
shall  pay  duty  accordingly,  359 

Distiller,  &c.,  to  make  entry  at  the  end 
of  every  distilling  period,  by  de- 
claring true  quantity  of  wash  dis- 
tilled, and  spirits  made  in  each 
brewing  and  distilling  period,  359 

To  .deliver  account  of  malt,  sugar, 
&c.,  used  in  each  distilling  period, 
360 

No  spirit   shall  be   received    into    dis- 
tiller's stock,  except  such  as  distilled 
in  distillery,  360 
Spirits, 

Not  to  be  received  into  distiller's  stock 
unless  distilled  by  him,  360 

Distilled  during  distilling  period,  to  be 
removed  from  spirit  store  within  10 
days  after  such  period,  360 

Distiller's  stock  account  of  proof  spirits 
to  be  kept  by  officer,  381 

Penalty  for  increase  or  decrease  in 
stock,  forfeiture  of  spirits,  and  20s. 
for  every  gallon  of  excess,  361 

Limitations  as  to  excess,  361 

No  spirits  to  be  removed  from  distillery 
in  less  quantity  than   9  gallons,  nor 
without   permit    expressing  strength 
thereof,  361 
Warehousing  of  spirits, 

Distiller  to  give  notice  of  intention  to 
warehouse  spirits,  362 

Casks  to  be  stowed  so  as  to  be  easy  of 
access,  362 

Accommodation  in  warehouse  to  be  pro- 
vided for  officer,  362 

Regulations  as  to  strength  of  spirits, 
marking  casks,  for,  363 

Spirits  warehoused  may  be  removed 
from  one  warehouse  to  another, 
362 

Penalty  for  unduly  obtaining  access  to, 
364 

Penalty  for  fraudulent  concealment  of, 
363 

Separate  rooms  to  be  provided  for 
racking  duty  paid  spirits,  363 

Strength'  of  the  spirits  warehoused  to 
be  either  25  or  11  per  cent,  over 
proof,  361 

Casks  containing  racked  or  blended  spi- 
rits to  be  marked  on  cask,  362 
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Distiller  may  view  and  show  spirits  in 
warehovise,  362 

May  warehouse  spirits  for  exportation 
or  ship's  stores  in  customs  ware- 
houses, 362 

Receipt  for  to  be  given  by  officers,  363 

Penalty  on  distiller  or  other  person  pro- 
ducing false  receipt  or  untrue  in  any 
particular,  363 

Penalty  of  500Z.  if  distiller  opens  any 
of  the  locks  in  absence  of  officer, 
364 

Or   make    any  way  into  such  ware- 
house, 363 
Or  shall  privately  remove  any  of  the 
spirits,  363 

Penalty  on  removal  of  spirits,  except 
from  warehouse  with  permit,  &c., 
3d2 

Denomination  of  different  distillations, 
362 

British  spirits  licences,  364 
Feints,  364 

Plain  British  spirits,  364 
British  compounds,  364 
Spirit  compounds,  364 
As  to  rectifiers  and  compounders  of  spirits. 

Penalty  on  rectifiers,  &c.,  having  in 
their  custody  any  wort,  &o.,  or  dis- 
tilling same  into  low  wines  or  spirits, 
or  receiving  spirits  without  permit, 
365 

Second  offence,  forfeiture  of  licence, 
365 

Rectifiers  or  compounders  having  con- 
veyances to  or  from  stills  not  hereby 
permitted,  or  not  having  looks  and 
fastenings  for  securing  the  charge  and 
discharge  cocks,  or  opening  or  break- 
ing locks  or  fastenings,  shall  forfeit 
200i.,  365 

Rectifiers  or  compounders  who  do  not 
charge  their  stills  as  herein  directed 
or  work  them  off  within  16  hours, 
subject  to  a  penalty,  366 

Officers  may  take  gauges  and  samples  of 
liquor,  and  if  wash  mixed  with  low 
wines  rectifier  liable,  366 

Rectifiers  or  compounders  shall  cause 
the  heads  of  their  stills  to  be  taken  off 
so  soon  as  the  same  shall  cease  to  be 
worked,  &c.,  366 

Penalty  for  retailers  receiving  or  buying 
spirits  from  any  but  licensed  distillers 
or  rectifiers  or  compounders  of  or 
dealers  in  or  retailers  of  spirits,  or  at 
public  sales  of  condemned  spirits,  to 
forfeit  500Z.,  872 

Officers  to  take  account  of  stocks  of 
rectifiers  or  compounders  or  dealers, 
as    often    as    they    may    think    fit, 
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And  if  any  excess  be  found,  it  shall  be 
forfeited,  and  distillers,  &o.,  shall  also 
forfeit  '/Os.  per  gallon,  366 

Spirits  produced  from  rectifiers'  stills 
at  work  when  stocks  are  taken  to  be 
afterwards  added,  366 

No  rectifier,  compounder,  dealer,  or 
retailer  receiving  spirits  shall  break 
bulk  till  the  officer  to  whom  notiue 
shall  be  given  take  an  account  of  the 
strength  and  quantity,  36li 

Penalty,  forfeiture  and  iOOi,,  ?67 

Kectifiers  or  compounders,  dealers,  and 
retailers  not  marking  the  quantity 
and  strength  of  mixed  or  compounded 
spirits  on  casks,  or  marking  them  un- 
truly, to  foifeit  the  same  and  60/., 
367 

Eectifiers,  &c.,  may  send  out  com- 
pounded spirits  at  any  strength  not 
exceeding  'J  5  per  cent,  overproof,  and 
spirits  of  wine  not  in  less  quantity 
than  2  gallons,  but  no  other  spirits, 
penalty,  367 

Strength  of  spirits  of  wine  43  per  cent, 
over  proof  at  the  least,  and  to  be 
permitted  and  stocked  accordingly, 
367 

Penalty    of    2001.,    and    forfeiture    of 
spirits,  367 
'     Retailers  and  dealers  in  spirits. 

To  make  tntry  of  every  building,  room, 
utensil,  iS:c.,for  keeping  spirits,  3H8 

Not  to  receive  or  send  out  spirits  other 
than  spirits  of  wine  exceeding  certain 
strength,  3B8 

Casks  used  by,  to  have  true  content 
marked  thereon,  368 

And  also  the  true  strength  and  quan- 
tity of  compounded  spirits  in  casks, 
368 

Penalty  for  sending  out  or  receiving 
spirits  from  retailer  without  licence, 
368 

Or  in  less  quantity  than  2  gallons  at  one 
time,  368 

Exception  as  to  foreign  liquors  in  bot- 
tles, and  in  quantity  not  exceeding  1 
gallon,  368 

Amount  of  licence  duty  on,  369 
Retailer,  dealer,  and  rectifier, 

To  enter  in  book  when  spirits  received 
into  stock  or  possession,  369 

And  also  when  spirits  sent  out,  369 

Such  book  to  be  kept  in  public  place  for 
inspection  of  excise  oihcers,  369 

Penalty  for  obliterating,  defacing,  &c., 
369 

Certificate  book  to  be  delivered  to, 
370 

No  spirits  to  be  sent  out  without  certi- 
ficate from  book  duly  filled  up,  370 
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Corresponding  entry  to  be  made  in 
counterfoil  of  book,  370 

Certificate  book,  w  hen  exhausted,  to  be 
returned  to  officer,  370 

Penalty  for  sending  out  spirits  without 
certificate,  370 

For  improper  use  of  certificates,  370 
For  fraudulently  using  the  same,  ex- 
cept  for    the    removal   of    spirits, 
371 

Not  to  receive  spirits  unless  with  pi  r- 
mit  or  certificate,  371 

Permit  or  certificate  to  be  cancelled  on 
leceiving  the  spirits,  371 

And  to  be  given  up  to  oEBcer,  371 

To   assist  officer    in  taking  account  of 
stock,  372 
Retailer  and  dealer, 

Stock  of,  may  be  at  any  time  taken  by 
officer,  371 

Excess  may  be  forfeited,  371 

Samples  may  be  taken  on  payment,  372 

Not  to  be  licensed  when  premises  have 
private    communication  with    distil- 
lery, 372 
Distiller. 

May  not  carry  on  trade  of  a  dealer 
within  2  miles  of  distillery,  372 

No  spirits  to  be  removed  from  distiller's 
stock  without  permit,  on  pain  of  for- 
feiture, with  vessels,  &c.,  and  20s.  per 
gallon,  372 

No  retailer  or  other  person  shall  send 
out  or  receive  any  spirits  exceeding  2 
gallons  witliout  permit,  nor  shall  any 
person  carry  same,  on  pain  of  forfeit- 
ing 200L,  373 

No  spirits  to  be  sent  out  or  received 
into  stjck,  unless  permit  shall  truly 
express  the  strength,  on  pain  of  for- 
feiture, and  penalty,  373 

Eectifiers,  &c.,  to  have  credit  for  quan 
tity  expressed  in  permits,  computed 
at  proof,  373 

Spirits  in  quantity  above  1  gallon  not  to 
be  removed  without  permit  or  certifi- 
cates, penalty,  373 

Officers  of  excise  authorised  to  stop  any 
person  found  removing  or  carrying 
spirits,  and  examine  permits,  374 

Penalty  100/.  on  persons  refusing  to 
produce  permit,  374 

Eestriction  as  to  mitigation  of  penalty, 

If  permit  of  spirits  not  delivered  with 
goods,  they  shall  he  forfeited  to 
buyer,  and  double  price,  &c.,  375 

Permits  for  removal  of  spirits  shall  be 
granted  under  regulations  of  permit, 
and  certificate  laws,  376 

Penalty  for  frustrating  purpose  of  per- 
mit obtained  for  removal  of  spirits. 
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500?.,     and    forfeiture     of     licence, 

.  ^''^ 
Weights,  scales,  measures,  and  fastenings. 

To  be  provided  by  excise  traders  under 
the  act  relating  to  spirits,  375 

Penalty  for  false  scales  and  preventing 
proper  account  being  taken,  375 
Fastening  of  warehouses, 

To  be  provided  at  expense  of  trader, 
376 

Except  locks,  which  commissioners  are 
to  provide,  376 

Penalty  for  damaging  looks,  376 
Supplying  spirits  to  be  unlawfully  retailed, 
&o., 

Persons,  &c.,  selling,  &o.,  liquors  to  be 
unlawfully  retailed  or  consumed,  to 
forfeit  100?.,  376 

Persons  knowingly  having  in  possession 
spirits,  &c  ,  for  which  duties  have  not 
been   paid,   forfeit   same   and   treble 
value,  376 
Retailing  and  using  spirits  in  gaols, 

No  licence  to  be  granted  for  retailing 
spirits  within  gaols,  houses  of  cor- 
rection, or  workhouses,  for  parish 
officers,  &c.,  nor  shall  spirits  be  used 
there,  &c.,  except  as  medicinally  pre- 
scribed, 376 

Search  warrants  may  be  granted  by  jus- 
tices for  spirituous  liquors  in  gaols, 
&o,,  377 
Persons  hawking,  or  selling  spirits  in  un- 
licensed places, 

To  forfeit  them  and  100?.,  and  may  be 
convicted  by  one  justice,  377 

If  penalty  be  not  paid  immediately,  com- 
mitted to  house  of  correction  for 
three  months,  or  until  paid,  377 

Justices,  on  information  on  oath,  may 
issue  warrant  to  apprehend  offenders, 
377 

Any  person  may  detain  a  hawker  of 
spirits,  and  give  notice  to  a  peace 
officer,  who  is  to  carry  offender  before 
justice,  377 

Either  of  offending  parties  informing 
against  the  other  shall  be  acquitted  of 
his  own  penalty,  377 

Informers  may  be  rewarded  by  commis- 
sioners, not  exceeding  60?.,  if  penalty 
is  not  paid  and  cannot  be  levied,  or 
if  offender  shall  be  sent  to  prison, 
378 
Opposing  the  law  and  execution  thereof 

Armed  persons  opposing  the  law,  or 
violently  rescuing  offenders,  or  assault- 
ing officers,  informers,  or  witnesses, 
378 

Constable  not  executing  act,  on  convic- 
tion before  justice,  to  forfeit  20?., 
378 
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Methylated  Spirit, 

Manufacturer  of,  duty  free,  379 
Licence  duty  on   makers   of,   379   and 

198 
Stock  account  to  be  kept,  379 
Not  to  be  sold  or  sent  out  except  from 
entered  warehouse,   storerooms,  &c., 
379 
Nor     in    less    than    10     gallons, 
379 

To  be  labelled,  379 
Excise  laws  as  to  permits  and  certificates 

to  apply  to,  379 
Persons  ordering  to  fill  up  requisition 
and  to  produce  counterfoil  to  officer 
when  required,  379 
Officers  of   excise  may  enter  premises 
where  used  or  kept,  380 

Penalty  for  obstructions,  380 
If  found  in  possession  of  unlicensed  per- 
son, forfeited,  380 
May  be  retailed  under  licence  for  that 
purpose,  380 

Licences  to  be  renewed  annually, 
_  380 
Conditions  to  be  observed   by  retailer 
of,  380 

Penal  !y  for  disobeying  regulation, 
381 

For  selling  without  licence,  381 
Not  to  be  prepared  or  sold  as  a  beverage, 
381 
Or  used  as  beverage  or  medicine, 
381 
No    alteration    to   be   made   in    finish 

made  from,  381 
Liquids  containing  methylio  alcohol,  to 
be  deemed  low  wines  for  distilling 
purposes,  382 
Methylio  alcohol,  preparation  of,  for 
distilling,  only  to  be  carried  on  in 
licensed  distillery,  382 

Regulations  as  to  distillery  of  spirits 
from,  382 

Stage  Carriages. 

Licence  duties  on,  198 
See  Stage  Carriages 

Stills. 

Licence    duty    upon    licence   to   keep, 

198 
Officers  of  excise  to  have  power  to  enter 

at  all  times    premises,   where   kept, 

383 

Sugar. 

Duty  on  and  statutes  regulating  manu- 
facture, 383 
Duty  is  now  nothing,  3S3 
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Sweets  or  Made  Wines. 

Duties   and   drawbacks  on   making  of, 

repealed,  383 
Licences  on  retailers  of  sweets  not  to  be 

affected,  383 
Persons  selling  sweets  or  metheglin  in 

any  less  quantity  than  16  gallons  to 

be  deemed  retailers,  383 
Duties  on  licences  to  dealers  in  sweets 

or  made  wines,  383 
To  be  taken  out  annually,  383 

Tea.    See  Coffee 

Tobacco  and  Snuff. 

Licence  duty  for  dealing  in,  198 
Discontinuance  of  excise  survey  on  to- 
bacco, 384 
Manufacturers,  dealers,  and  retailers  of 
tobacco  or  snuff  to  enter  their  pre- 
mises with  excise,  384 
Officers  of  excise  may  enter  premises, 
and  examine  tobacco  and  snuff  there- 
in. 384 
Leaf  or  unmanufactured  tobacco  not  to 
be   received    into    a    manufacturer's 
stock  but  from  warehouse,  and  accom- 
panied by  permit,  384 
Permit  to  be  delivered-  up  on  next  visit 

of  officer,  385 
Ko  leaf  or  unmanufactured  tobacco  to 

be  removed  without  permit,  385 
A  book  to  be  delivered  to  manvifacturers, 
who  shall  enter  therein  all  tobacco  re- 
ceived,   with   name  of   person   from 
whom  received,  &c.,  385 
Such  book  to    be   open   to   inspection, 

385 
Penalty  for  default,  385 
Licence  duty  on  manufacturer  of  tobacco 
or  snuff  to  be  rated  on  the  quantities 
entered  for  manufacture,  385 
Manufacturer  of  tobacco  and  snuff,  on 
application  for  licence,  to  produce  his 
book  and  make  declaration  of  truth  of 
entries  therein,  386 
No  drawback  on  cut,  roll,  or  carrot  to- 
bacco containing  stalks,  386 
Penalty  on  manufacturing  such  for  ex- 
portation, 386 
No  drawback  on  tobacco  not  properly 

manufactured,  386 
Penalty  on  fraudulently  attempting  to 

obtain  drawback,  386 
Manufacturers    to    use    water   only  in 
manufacturing  tobacco,  and  no  other 
liquid    or   substance   than  as  herein 
described    in    manufacturing    snuff, 
386 
Lime  and  magnesia  in  snuff  not  to  ex- 
ceed certain  proportions,  387 
Penalty  not  to  be  incurred  by  use  of 
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II.  Paetioulae  Laws — continued. 
Tobacco  and  Snuff — continued. 

essential  oils  for  scenting  or  flavour- 
ing snuff,  387 

Penalty  on  receiving,  sending  out,  or 
having  in  possession  tobacco  or  snuff 
manufactured  otherwise  than  with 
water,  387 

Tobacco  manufactured  otherwise  than 
with  water  forfeited,  387 

Manufacturers  not  to  have  in  their 
possession  sugar,  honey,  leaves,  &c., 
388 

Manufacturers  of  tobacco,  who  are  also 
grocers  at  passing  of  act,  may  continue 
to  carry  on  the  trades,  388 

Officers  of  excise  may  take  samples  of 
tobacco  or  snuff,  388 

No  person  to  cut,  colour,  or  manu- 
facture, or  have  in  his  possession,  any 
leaves  or  other  matters  to  imitate  or 
to  be  mixed  with  tobacco  or  snuff, 
388 

Tobacco  stalks  not  to  be  removed  in  less 
quantities  than  50  lb.,  nor  without  a 
certificate,  389 

No  person  to  hawk  about  tobacco  or 
snuff  for  sale  under  a  penalty,  and 
officers  may  arrest  offenders,  and  con- 
vey them  before  a  justice,  who  shall 
forthwith  hear  the  case,  and  inflict  or 
mitigate  penalty,  389 

Interpretation  of  terms,  389 

Innkeepers'  licence  to  retail  tobacco  to 
expire  10th  Oct.,  390 

Licences  granted  to  beer  retailers  to  ex- 
pire Oct.  10,  390 

Vinegar,  Acetous  Acid,  and  Verjuice. 

Licence  for  dealing  in,  390 
Duties  on  vinegar  repealed,  390 


Licence  to  deal  in  and  retail,  390 

Duties  on,  198 

So  much  of  any  acts  as  requires  entries 
by  dealers  in  wine,  &c.,  repealed, 
391 

Retailers  of  wine  and  spirits  to  continue 
to  make  entry,  and  officers  of  excise 
naay  enter,  &c.,  places  used  for  keep- 
ing wine,  391 

Permits  not  required,  &c.,  391 

Act  not  to  affect  licences  for  dealing  in 
wine,  391 

No  freeman  of  Vintners'  Company  may 
sell  wines  at  more  than  one  separate 
place  without  taking  out  licence, 
391 
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III.  The  pbactical  Proceedings  before 
Justices  relating  to  the  Excise 
Laws. 

Proceedings  for  Penalties  and  Condemna- 
tion of  Seizures, 

(1).  Within  what  time  the  prosecution 
to  be  commenced,  392 

(2).  By  whom  information,  &c.,  to  be 
instituted,  392 

(3).  Against  whom  an  information  may- 
be laid,  393 

(4).  Before  whom  to  be  laid,  393 

Reference  to  former  general  powers  of 
justices,  394 

(5).  The  information  and  requisites, 
394 

(6).  The  proceedings  upon  the  informa- 
tion ;  viz.  notice,  summons,  &c.,  395 

Service  of  summons,  395 

Cattle  and  perishable  goods,  395 

(7).  Arrest,  apprehension,  appearance, 
or  default,  395 

(8).  Summoning  witnesses  to  attend  on 
hearing  of  information,  396 

Summons  for  witnesses  on  subpoena, 
396 

(9).  Proceedings  on  hearing  of,  396 

Hearing,  396 

If  defendant  appears,  how  to  proceed, 
396 

ATho  are  witnesses,  and  what  evidence 
to  be  adduced  by  prosecutor,  and  what 
by  defendant,  396 

(10).  Form  and  requisites  of  conviction, 
397 

(11).  Staying  proceedings  by  Attorney- 
General  or  commissioners  of  excise, 
397 

(12).  Appeals,  398 

(13).  Removal  by  habeas  corpus  and  cer- 
tiorari, 398 

(14).  Proceedings  in  execution,  398 

Officer  ought  not  to  take  security  for 
penalty,  398 

Goods  liable  to  an  excise  duty,  and  the 
materials,  vessels,  &c.,  subject  to 
arrears  of  duty  and  penalties,  399 

Body- warrant,  399 

Fresh  levy- warrant  after  body- warrant, 
399 

Backing  warrant,  399 

How  goods  are  to  be  sold,  399 

Costs  and  expenses,  400 

Distribution  of  forfeitures  and  penalties, 
400 

(16).  Liability  and  indemnity  to  magis- 
trates and  officers,  400 

(16).  The  expenses,  costs,  andrewards, 
400 

Expenses  of  prosecution  ordered  to  be 
paid  out  of  revenue,  400 


EXCISE — contintied. 

III.    Proceedings    before   Jcstices — con- 
tinued. 

Secovery  hefore  Justices  of  Excise  Duties. 
Proof  of  order,  401 

Recovery  of  Penalties  on  immediate  Ar- 
rest of  Persons  employed  in  unentered 
Excise  Manufactories. 

Mode  of  proving  entry,  401 

No  entry  legal  except  in  real  owner's 

name ;  penalties,  &c.,  401 
Excise  penalties   to   be   distributed   in 

moieties,  4Ul 

Of  SearclirWarrants,  and  Mode  of  ob- 
taining same  and  Assistance  of  Peace- 
Officers  and  others. 

Officers  of  excise  to  have  like  powers  as 
officers  of  customs,  402 

But  officer  of  excise  cannot  of  his  own 
authority  enter  a  place  (not  especially 
provided  for  by  act)  to  search  for  sus- 
pected goods,  but  must  make  oath, 
and  obtain  a  warrant,  402 

What  may  be  done  under  a  writ  of 
assistance,  402 

Instructions  to  be  attended  to  before 
applying  for  a  search-warrant,  403 

Attendance  of  peace-officer,  403 

Of  Overcharges  and  Relief,  403 

The  Forms  of  Proceedings  in  general  before 
Justices,  tbc.  under  Excise  Laws. 

Informations  .- 

Formal  parts  of  information  for  re- 
covery of  penalties  and  condemnation 
of  seizure  before  one  justice,  405 

The  like  before  two  justices,  405 

Formal  parts  of  information  for  the  re- 
covery of  penalties  before  one  justice, 
405 

The  like  for  the  county,  &o.,  where  the 
person  committing  the  offence  is 
found,  406 

Information  for  condemnation  of  British 
spirits,  with  packages,  &c.,  and  re- 
covery of  optional  penalty  of  lOOZ., 
406 

Information  for  condemnation  of  seizure 
not  claimed,  407 

Information  for  recovery  of  double  the 
value  of  duties  not  paid,  407 

Form  of  information  against  several 
persons  for  several  distinct  offences, 
409 

Summonses,  Notices,  and  Subpoena  : 

Summons  for  recovery  of  penalty  and 
condemnation  of  seizure  by  one  justice 
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III.    PnOCEEDIXGS     BEFORE    JdsTICES— COK- 

tinued. 
The  Forms,  Jic. — continued. 

of  the  county  where  offence  was  com- 
mitted, 410 

The  like  by  two  justices,  410 

Summons  for  recovery  of  penalty  by 
one  justice  of  the  county  where  offence 
was  committed,  411 

The  like  by  one  justice  of  the  county 
where  person  committing  the  offence 
is  found,  411 

Summons  for  condemnation  of  British 
spirits,  with  packages,  &c.,  and  re- 
covery of  optional  penalty  of  IOOZ.,412 

Kotice  of  hearing  affixed  on  outside  of 
Excise  Office  next  to  place  of  seizure, 
413 

Summons  for  recovery  of  double  the 
value  of  duties,  413 

Subpoena  for  attendance  of  witnesses, 
414 

Convictions: 
Conviction  under  3  Geo.  4,  c.  23,  414 
Form  of  conviction,  or  rather  minutes 

of  conviction,  of  several  offenders  for 

distinct  offences,  415 

Wairant  : 
Warrant  for  sale   of    goods,  &o.,    con- 
demned, 416 

Levy-  Warrants  : 

Common  levy  warrant  against  a  person 

not  stated  to  be  subject  to  excise  laws, 

for  a  full  penalty,  416 
The  like  for  a  mitigated  penalty,  417 
Special  levy  warrant  against   a  trader 

subject  to  excise  laws,  convicted  in  a 

full  penalty  for  double  duty,  417 
The  like  against  a  trader  convicted  in  a 

mitigated  penalty,  418 

Jtctarns  to  Levy-Warrants: 

Return  indorsed  on  common  levy-war- 
rant for  a  full  or  mitigated  penalty, 
when  no  part  of  penalty  has  been 
recovered,  419 

The  like  when  part  of  penalty  has  been 
recovered,  420 

Return  indorsed  on  a  special  levy-war- 
rant for  a  full  or  mitigated  penalty, 
when  no  part  of  penalty  has  been  re- 
covered, 420 

The  like  when  part  of  penalty  has  been 
recovered,  420 

Body -Warrants : 

Body- warrants  by  one  justice  for  a  full 
or  mitigated  penalty,  after  common 
levy- warrant,  when  no  part  of  penalty 
has  been  recovered,  421 
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The  Forms,  tbc. — continued. 

The  like  by  two  justices,  for  residue 
of  a  full  or  mitigated  penalty,  421 

Body- warrant  by  one  justice,  for  a  full 
or  mitigated  penalty,  after  special 
levy-warrant,  where  no  part  of  penalty 
has  been  recovered,  422 

The  like,  for  residue  of  a  full  or  miti- 
gated penalty,  after  special  levy-war- 
rant, 423 

Demand  by  collector  of  payment  of  duty 
in  danger  of  being  lost,  425 

Demand  by  officer  authorised  by  col- 
lector of  payment  of  duty  in  danger 
of  being  lost,  425 

Commitment  of  a  person  found  on  or 
about  an  unentered  excise  manufac- 
tory, aiding,  assisting,  and  concerneJ 
therein,  425 

Affidavit  to  obtain  search-warrant,  423 
Search-warrant,  426 

EXCISE  BOOKS.    See  Evidekoe,  49 

EXCOMMUNICATION.    See  Church. 

EXECUTION  OF  DEEDS.    See  Evidence, 
74,  78 

EXECUTION, 

What,  427 

How  put  in  force,  427 

On  a  peer,  427 

Manner  of,  427 

Pardon,  427 

Infants,  427 

Coming  to  life  after  hanging,  427 

Persons  attainted  at  large,  427 

Of  murderers,  427 

Proof  of  execution  of  deed,  &c.,  427 

In  gaols,  see  Gaols 

EXEMPLIFICATION  OF  RECORD,  &c. 
Proof  by,  see  Evidence. 

EXIGENT, 

Process  of,  see  Process. 

EX  OFFICIO, 

Proof  of  matter  ex  officio  noticed  by  the 
courts,  see  Evidence. 

EXPENSES  OF  PROSECUTOR,  &o.     See 
Costs,  Fees. 

EXPENSES  OP  WITNESSES.      See  Evi- 
dence. 

EXPORT    ON    DRAWBACK..    See   Cus- 
toms, 133,  AND  Excise  (Malt,  309) 
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EXPLOSIVE   SUBSTANCES.     See  Gbn- 
powDBR,  Fireworks 

EXTORTION.    &e  Threats 
As  to  threats  to  extort,  428 
What  amounts  to  offence  of  extortion,  428 
At  common  law,  428 
By  Stat.  3  Ed w.  1,  c.  26,  428 

By  what  officers  ; 
Magistrates,  428 
Public  officers,  428 
Collector  of  duties,  428 
Toll-collectors,  428 
Coroner,  428 
Under-sheriff,  429 

By  Ferrymen,  429 

Sheriff  not  liable  for  bailiff's  acts,  429 

Accessaries,  429 

What  may  be  taken,  429 

For  what,  429 

Exacting  them,  a  misdemeanor,  429 

Regular  fees  allowable,  429 

Courts  cannot  establish  fees  at  their  dis- 
cretion, 429 

Punishment  and  penalty,  429 

Before  whom  tried,  429 

Venue,  429 

Indictment  for,  430 
By  Innkeepers.    See  Alehouses 

Forms  as  to 
Commitment  of  a  constable  for  extor- 
tion, 430 
Indictment  for  extortion  by  gaoler,  430 
Indictment  for  extortion  by  bailiff,  430 
Against  a  constable,  431 

EXTRA     PAROCHIAL     PLACES.       See 

HlSHWATS 

FACTOR.    See  Agent,  Broker 

Pledging  property  by,  see  Larobnt 
FACTORIES, 
Disputes  of  .workmen,  see  Servants 
Destroying  works,  see  Malicious  Injury 

to  Property. 
Rioters  destroying,  see  Hundred,  Riot 
Stealing  goods  in  a  course  of  manufacture, 

see  Larceny 
Exporting  of  tools,  &o.,  see  Excise  and 

Customs 
Mills    and  factories,  employing  a  certain 

number  of  persons,  subjected  to  regula- 
tions of  42  Geo.  3,  c.  73,  432 
Whitewashing  and  airing  the  rooms,  432 
Apprentices,     apartments    and    beds    of 

male  and  female,  432 

To  be  deemed  working  for  hire,  401 

Apprentices,  clothing  of,  432 

Time  of  working,  432 

Night  work,  432 

Instruction  of  apprentices,  432 

Conduct  of,  on  Sundays,  432 

Visitors  of  mills,  appoiutmentof,&o.,  433 

To  report  condition  to  quarter  sessions, 
433 


'FA.CTOm^S— continued. 

May  be  appointed  for  districts,  433 
In  infectious  disorders,  may  require  the 
master,  &c.  to  call  in  medical  aid,  &e., 
434 
Penalty  for  obstructing,  434 
Penalty  on  masters,  &e.,  offending,  434 
Penalties   recoverable    before   two   jus- 
tices, &c.,  434 
Two  copies  hereof  to  be  affixed  in  the 

mill,  435 
Provisions  as  to  entry  of  mill,  435 
Conviction,  form  of,  435 

Factories. 

Factory,  definition  of,  482 
Factory  acts,  definition  of,  482 

To   what   manufacturers  acts  apply, 

480,  481 
Numbers    necessarily    employed     to 
constitute  factory,  484 
Manufacturing  process,  definition  of,  482 
Exemptions  from  factory  acts,  483 
Interpretation  clause  of  30  &  31  Vict. 

c.  103,  482 
To  be  kept  cleansed  and  ventilated,  and 

penalty  for  non-observance,  479 
Not  to  be  overcrowded,  485 
Lime   washing    and   other  washing   of 
interior  of  factories,  450 
Except  parts  of  earthenware  factories, 
481 
Special  rules  may  be  made  for 
Regulating  ventilation    and  for    en- 
forcing cleanliness  in,  479 

For  regulation  of  workmen,  479 
To  be  hung  up  in  conspicuous  part 
of  factory,  479 
Ventilation     of,    where    fan    may    ba 

ordered  to  be  used,  483 
Grindstones  in  factories  be  securely  fixed, 

483 
Persons  under  eighteen  not  to  work  at 

night  in  certain  factories,  435 
Persons  under  eighteen    not  to   work 

more  than  twelve  hours  a  day,  436 
Extension  of  hours  of  working  in  cer- 
tain cases,  436 
Providing  for  time  lost  by  accident,  436 
Loss  of  time  from  want  or  excess  of 

water  provided  for,  436 
Time  for  meals,  436 
'  Children,  employment  of. 

Under  nine  years  prohibited,  436 
Employment  of  under  eleven,  twelve, 
and  thirteen  years  of  age  for  more 
than  eight  hours  a  day  prohibited,  436 
Holidays  to  be  allowed,  437 
But  not  to  apply  in  any  week  to  any 
woman    or  female    young    person 
whose  work  does  not  exceed  eight 
hours  in  any  day  of  that  week,  488 
Employed  in  one  mill  less  than  nine 
hours,  not  to  be  employed  in  any 
other  mill  more  than  the  residue  of 
nine  hours,  437 

4  s. 
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Not  to  be  employed  without  a  cer- 
tificate from  a  surgeon  as  to  strength 
and  appearance,  437 
In  factories  to  attend  a  school,  438 
Schoolmaster's  voucher  required,  440 
Means  of  providing  additional  schools, 

440 
Inspector     may    disaUow    order    for 
salary,  if  schoolmaster  incompetent, 
440 
Notices  by,  440 

Children,  employment  of,  m  Factories. 

MiU-bwner  liable  to  penalty  for  child 
remaining  on  the  premises  more 
than  nine  hours,  440 

Proviso  as  to  play-grounds  and  schools, 
440 

Not  allowed  before  6  a.m.  nor  after  6 
P.M.,  477 

When  may  be  employed  between  7  a.m. 
and  7  p.m.,  478 

Not  to  be  employed  in  recovering  lost 
time  after  7  p.m.,  478 

Hours  of  employment  not  to  be  ex- 
tended, 478 

Except  where  exigencies  of  certain  trades 
require  it,  486 
Restriction  of, 

When  employed  for  longer  time  than 
allowed  by  factory  acts,  Say  and  period 
to  be  entered  in  register,  487 

Employment  in  factories  restricted  by 
30  &  31  Vict.  c.  103,  483 

Register  to  be  in  such  form  as  factory 
inspector  directs,  487 

Prohibition  against  employment  of, 
during  meal  hours,  not  to  apply  to 
iron  mills,  paper  manufactories,  blast 
furnaces,  or  factories,  where  letter 
press  printing  is  carried  on,  487 

When  regulations  as  to  fencing  ma- 
chinery may  be  modified  by  Secretary 
of  State,  488 

Where  meals  of  children,  young  persons, 
and  women,  may  be  taken,  487 

Certificates  to  be  made  by  a  surgeon 
or  physician,  437 

Form  of  certificate  of  surgeon  or  phy- 
sician, 437 

Secretary  of  State  may  make  regula- 
tions as  to,  in  blast  furnaces  and  iron 
mills,  484 

Between  eleven  and  eighteen  not  to 
be  employed  more  than  nine  hours 
a  day,  or  at  night,  without  a  cer- 
tificate of  age,  438 

Penalties  against  persons  not  having 
certificates  not  to  be  levied  if  it 
shall  appear  that  person  employed 
was  above  age  required,  438 

Provision  in  case  magistrates  refuse  to 
countersign  certificate,  438 


FACTORIES— c(/»«TO«cd. 

Young  Persons  or  Females 

Not  to  be  employed  in  factory  before  or 
after  six,  nor  after  two,  on  Saturday, 
476,  486 

Meal  times  of  young  persons  to  be  be- 
tween half-past  7  A.M.  and  6  P.M.,  476 

Not  to  be  employed  under  7  &  8  Vict. 
i;.  15,  s.  33,  in  recovering  lost  time 
after  7  P.M.,  476 

Not  to  be  employed  to  recover  lost  time 
during  24  consecutive  hours,  for  more 
than  104  hours,  477 

May  be  employed  from  7  to  7  from  30th 
Sept.  to  1st  April,  under  certain  regu- 
lations, 477  and  486 

Child  above  11  years  old  may  be  em- 
ployed in  windiag  and  throwing  silk, 
as  young  persons  are  allowed  to  be 
employed,  477 

When  employed  during  meal  times 
deemed  employed  contrary  to  act, 
477 

Regulations  as  to  employment  of,  in 
certain  trades,  485 

Young  persons  or  women, 

When  working  in  a  factory  occupied  by 
Jew,  may  be  employed  until  9  p.m.  on 
Saturdays,  489 
When  owner  or  hirer  of  machine  may  be 
deemed  the  occupier  of  the  factory,  489 
Inspectors     and     sub-inspectors     to     he    ap- 
pointed, 438,  445 

Powers  and  duties  of,  438,  446 
Secretary  of  State  may  appoint  per- 
sons to  superintend  under  the  in- 
spector, 438 
OflSce  of  factory  inspectors  established, 

446 
Their  exemptions  from  certain  duties, 

445 
To  have  powers  of  justices  over  con- 
stables, 442 
Protection  of,  446 

To  be  furnished  with  certificate  of  ap- 
pointment, 483 
Proceedings  may  be   taken   before    an 

inspector,  442 
Complaints  to,  whento  be  preferred,  442 
May  summons  witnesses    to    give    evi- 
dence, 442 
May  commit  on  default  of  attendance, 

442 
Penalty  for  obstructing  inspectors,  441 
May  commit  for  non-payment  of  penalty 

or  for  insufficient  distress,  443 
To  make  annual  reports,  443 
Proceedings  of,  to  be  uniform,  444 
May  order  constable  to  prepare  place  for 

holding  sittings,  443 
Restrictions  on  powers  of,  445 
Factory  occupiers    to  send    notice    to 
office  of  inspectors,  446,  see  Cbetify- 

INO  SOROBON 
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FkCTOm^S— continued. 

Rules  and  EeQulations  as  to  Factories. 

Gertifymg  Surgeons 

To  be  appointed  by  an  inspector,  447 

Form  of  surgical  certificate,  447 

Certificates  not  given  by  certifying 

surgeon  must  be  by  persons  duly 

authorised  and  countersigned  by  a 

magistrate,  447 

Surgical  certificates  to  be  given  at 

factory,  447 
Agreement  between  mill  occupier  and 

certifying  surgeon,  447 
Inspector  may  fix  surgeon's  fees,  448 
New  surgical  certificate  not  required 
for  persons  at  present  employed,  448 
Inspectors    and    sub-inspectors    may 

annul  certificates,  448 
Certificates  of  real  age  may  be  ob- 
tained, 449 
Certificate  to  be  obtained  before  the 
person  is  employed,  and  to  serve 
only  for  one  factory,  449 
Surgical  certificates  may  be  dispensed 
with  for  seven  or  thirteen  days,  450 
Interior  walls  of  every  mill,  &c.  to  be 

limewashed,  441 
Not  to  apply  to  factories,  485 
Abstract  of  act,  and  such  rules,  &c.,  as 
inspector    may  determine,    shall    be 
hung  up  in  mills,  441 
Punishment  for  forgery  of  certificates, 

441 
Parents  liable  to  penalty  of  20s.  for  em- 
ployment of    children  beyond   legal 
hours,  &c.,  441 
Agents  and  servants  of  factory-owners 

to  be  personally  liable,  441 
Penalties  for  offences,  441 
Proviso  as  to  penalties,  442 
In  case  of  partnerships,  one  name  sufii- 

cient  for  summons,  &c.,  442 
Service  of  summons,  442 
Convictions  to  be  filed,  443 
Appeal,  when  allowed,  443 
Certiorari,  443 
Application  of  penalties,  443 
Restriction  as  to  penalties,  443 
Summons,  443 
Construction  of  terms,  444 
In  silk   mills,  children  under  thirteen 
allowed   to  work    ten    hours    every 
working  day,  444 
Form  of  conviction,  444 

Warrant  to  distrain  for  forfeiture,  444 
Eeturn  of  constable  upon  warrant  of 

distress  where  no  effects,  445 
Commitment  for  want  of  distress,  445 
Protection  of  workers  in  wet  spinning 

flax  mills,  450 
Mill-gearing  not  to  be  cleaned  while  in 

motion,  450 
But  only  parts  liable  to  come  into  con- 
tact with  children  and  young  persons, 
478 


FACTORIES— coreMnMcd. 

Rules  and  regulations,  &c. — continued. 

Machinery  to  be  guarded,  450 

What  is  mill  gearing,  451 

Notice  to  be  given  of  accidents  causing 
bodily  injury,  451 

Certifying  surgeon  to  examine  into 
causes  and  extent  of  accidents,  and 
report  thereon,  451 

Prosecution  for  compensation  by  an  in- 
spector, 452 

Application  of  compensation  when  re- 
covered, 452 

For  ensuring  regularity  in  observance  of 
time,  452 

Registers  to  be  kept  in  every  factory,  452 

An  abstract  of  act,  and  certain  notices, 
to  be  hung  up  in,  453 

Children  may  be  employed  in  factories 
at  eight  years  of  age,  453 

Time  of  children's  work,  453 

How  children  may  be  employed  on  three 
alternate  days  of  the  week,  454 

Women  to  be  employed  a?  young  per- 
sons, 454 

Provision  for  recovering  losb  time  by 
stoppage  of  the  machinery,  454 

Provision  for  recovering  time  lost  by 
partial  stoppages,  455 

Work  to  cease  on  Saturday  at  half-past 
four,  455 

Additional  regulations  as  to  meal  times, 
455 

Additional  regulations  as  to  holidays,  455 

Additional  regulations  for  attendance  of 
children  at  school,  456 

Occupier  of  factory  to  obtain  school  cer- 
tificate, 456 

And  to  pay  school  fees,  456 

Inspector  may,  by  notice,  annul  certi- 
ficate of  any  schoolmaster  found  unfit, 
456 

Appeal  against  annulling,  457 

Occupier  of  factory  to  be  liable  for 
offences  against  act  in  first  instance, 
457 

Notice  of  complaints  of  unguarded  ma- 
chinery, 457 

Inspector  or  sub-inspector  to  give  notice 
of  dangerous  machinery,  458 

"  Machinery  "  applicable  to  other  mill 
gearing,  with  which  children  and 
young  persons  liable  to  come  into 
contact,  478 

Upon  application  by  occupier,  arbitra- 
tors may  be  appointed  to  examine 
machinery,  458 

Penalty  for  not  fencing  machinery  after 
notice,  478 

Complaints  to  be  preferred  within  two 
months,  458 

Proceedings  under  act  may  be  had  be 
fore  any  justices,  459 

Penalties  may  be  recovered  as  in  5  Geo 
4,  u.  18,  459 

Power  of  distraining  goods  in  factory 
4x2 
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FACTORIES-  continued. 
Mules  and  Regulations,  (be. — continued. 
where  occupier  is  convicted,  459 

Issue  of  summons  for  offences  against 
act,  459 

Compelling  parties  to  appear  and  bring 
register,  459 

Justices  may  enforce  attendance  of  wit- 
nesses, 459 

Inspectors  and  sub-inspectors  may  sum- 
mon offenders  and  witnesses,  460 

In  case  of  partnership,  one  name  suffi- 
cient for  summons,  460 

Evidence  of  employment,  460 

Surgical  certificates  to  be  proof  of  age, 
460 

Proof  of  age  of  persons  alleged  to  be 
sixteen,  461 

Proof  of  age  of  persons  alleged  to  be 
eighteen,  461 

Penalties  for  employing  children  and 
young  persons  longer  than  allowed  by 
act,  461 

Penalty  on  parents  for  allowing  children 
to  be  employed  contrary  to  act,  461 

Or  neglecting  to  cause  them  to  attend 
school,  461 

Penalty  for  not  lime-washing  or  other- 
wise washing  interior  of  factory,  46] 

Penalty  for  not  fencing  machinery,  462, 
478 

Penalty  for  not  fencing  dangerous  ma- 
chinery after  notice.  462 

Penalty  for  obstructing  inspectors  or 
sub-inspectors,  462 

Penalty  for  obstructing  inspectors  or 
sub-inspectors  in  night,  462 

Offences  punishable  by  fine  or  imprison- 
ment, 462 

Penalty  for  offences  not  otherwise  speci- 
fied, 463 

Penalty  in  second  and  subsequent  con- 
victions, 463 

Application  of  penalties,  463 

Ho  w  former  conviction  may  beproved,463 

Convictions  to  be  filed  amongst  the 
records  of  the  county,  463 

No  appeal  from  convictions,  except  in 
certain  cases,  464 

Appeal  against  conviction,  464 

Who  are  to  exercise  the  powers  of  jus- 
tices, 464 

Exemptions  of  silk  factories,  464 

Interpretation  clause,  465 

Exemption  when  packing  finished  goods, 
466 

Exception  in  favour  of  mechanics,  466 

Forms  to  the  7  Vict.  c.  15,  schedules  of, 
466 

Print  worJes, 

Interpretation  clause  of  8  &  9  Vict,  c, 

29,  490 
Factory  inspectors  and  sub-inspectors  to 

be  inspectors  of,  490 
Powers  of,  490 
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FACTORIES— continued. 
Print  worTcs — continued. 

Penalty  for  refusing  to  be  examined  by 
or  for  delaying  inspectors,  491 

Inspectors  of,  to  report  to  Secretary  of 
State  state  and  condition  of,  491 

Owners  of,  to  sendparticulars respecting 
to  inspectors,  491 

Certifying  surgeon  to  be  appointed,  4S1 

Form  of  certificate,  491 

Certificate  when  not  by  surgeon  to  be 
by  authorised  person,  and  signed  by 
magistrate,  491 

Certificate  of  surgeon  to  be  given  at 
works,  491 

When  agreement  made  between  surgeon 
and  occupier,  and  allowed  by  inspector, 
penalties  for  breach  thereof,  how 
recoverable,  492 

Inspector  may  fix  surgeon's  fees,  492 
And  may  annul  certificates  of  surgeon, 
492 

Certificate  of  the  real  age  of  person  for 
whom  surgical  certificate  refused,  how 
obtained,  492 

Certificate  to  be  obtained  before  person 
employed,  493 

Certificate  of  surgeon,  when  may  be  dis- 
pensed with  for  7  or  13  days,  494 

Certificate  of  surgeon  to  be  proof  of 
age,  494 

Proof  of  age  of  person  alleged  to  be  16, 
how  made,  494 

Children  under  8  years  of  age  not  to  be 
employed,  494 

Certificate  of  surgeon  as  to  children 
above  8  years  of  age,  494 

Young  person  not  to  be  employed  with- 
out surgical  certificate,  that  aprears  to 
be  1 3  years  old,  and  is  not  incapaci- 
tated by  disease,  494 

Children  and  females  not  to  be  em- 
ployed in  the  night,  495 

School-master  to  keep  a  register  of 
children  employed  in  print  works,  495 

Occupier  of  print  works  to  detain  cer- 
tificate from  schoolmaster  of  child's 
attendance,  495 

Certificate  of  school  attendance,  how  to 
be  given,  495 

Form  of  certificate  in  schedule,  496 

Inspector  may  annul  certificates  of 
schoolmaster  found  to  be  unfit  for  his 
duty,  497 

Schoolmaster  may  appeal  to  Secretary  of 
State,  497 

Registers  to  be  kept  according  to  sche- 
dule of  8  &  9  Vict.  0.  29,  497 

Hours  of  employment  of  young  per- 
sons and  women  to  be  regulated  by 
public  clock,  497 

Abstract  of  act  and  notices  of  names, 
&o.,  of  inspectors  to  be  hung  up  in 
print  works,  497 

Occupier  of  print  works  to  be  liable  for 
offences  in  first  instance,  498 
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FACTORIES— coniinMed. 
Print  worTcs — continued. 

When  complaints  for  ofifenoea  against 

this  act  to  be  preferred,  498 
Proceedings  for  penalties  may  be  taken 
before  any  justices  of  the  county,  499 
Who  to  exercise  powers    of   justices, 

Penalties,  how  recovered,  499 

Distress,  power  of,  when  occupier  con- 
victed, 499 

Summons  for  offences,  how  to  issue, 
499 
What  sufficient  to  set  forth  in,  500 

Parties  may  be  compelled  to  appear  and 
bring  register,  499 

Justices  may  enforce  attendance  of  wit- 
nesses, 499 

Inspectors  and  sub-inspectors  may  sum- 
mon offenders  and  witnesses,  500 

Penalty  for  illegally  employing  any  child, 
young  woman  or  person  in,  contrary 
to  act,  500 

On  parents  conniving  at  illegal  em- 
ployment  of  young   persons,   &c., 
500 
For   obstructing    inspectors    in   exe- 
cution of  duty,  501 
For  giving  or  using   untrue  certifi- 
cates, 501 
For  any  other  offences  not  specially 

provided  for,  501 
For  second  offence  against  act,  501 
In  case  of  repetition  of  offences,  601 
Applications  of,  501 

How  former  conviction  proveable,  502 

Appeal  against  conviction  when  allowed, 
502 

Notices  of  appeal,  when  and  how  to  be 
given,  502 

Form  in  schedule  of  8  &  9  Vict.  c.  29, 
603 

Bleaching  and  Dyeing  Worhs, 
What  to  be  deemed,  507 
Act  not  to  apply  to  persons  employed  in 

open  air,  509 
Nor  to  premises  solely  used  pursuant  to 

8  &  9  Vict.  0,  29,  509 
3  &  4  W.  4,  c.  103  ;  7  &  8  Vict.  c.  15; 
10  &  1 1  Vict.  c.  29,  to  apply  to  bleach- 
ing and  dye  works,  507 
Interpretation  clause  of,   23  &  24  Vict, 
c.  78,  509 
Extension  of,  611 
Females   and  young  persona,  how  and 
when  to  be  employed  in,  508 
Not  to  be  employed  in  night,  511 
Except  to  make  up  lost  time,  508 

Eegister   of,   when   employed   to    be 

kept  by  occupier,  508 
As  to  employment  of,  who  not  em- 
ployed in  such  works  before,  509 
7  &  8  Vict.  c.  15,  ss.  28  &  33,  amended 
as  to  employment  of,  in  bleaching 
works,  609 


FACTORIES— con^OTjMc?. 

Bleaching  and  Dyeing  Woris — continued. 

What  provisions  of  factory  acts  not  to 
apply  to  bleaching  works,  610 

Hours  of  work  defined,  510 

Meal-time  regulations  in  factory  acts  not 
to  extend  to  bleaching  works,  510 
Schedule  of  forms,  510 

Lace  WorJcs 

Placed  under  factory  acts  by  24  &  25 
Vict.  c.  117,  611 

Youths  between  16  &  18  may  be  em- 
ployed in,  between  4  a.M.  and  10  P.M. 
but  not  for  more  than  9  hours  be- 
tween those  times,  612 

Agents  or  workmen  may  be  summoned 
for  acting  contrary  to  act  without 
knowledge  of  owner,  512 

Interpretation  clause  of  24  &  25  Vict, 
c.  117,  512 

Rope  WorJca 
When  not  to  be  deemed  mills  or  fac- 
tories within  factory  acts,  514 

Blast  Furnaces  or  Iron  Mills. 

Occupier   may   make   special  rules  for 

regulations  of  workmen  in,  484 
Accident  occurring  in,  when  need  not 
be  notified  to  certifying  surgeon,  488 

BoolcUnding  Worlcs. 

Regulations  as  to  the  employment  of 
young  persons  in,  487 

Glass  Factories. 
Regulations  as  to  employment  of  young 
male  persons  in,  488 

Lucifer  match  factories, 
Definition,  481 

No  woman  or  young  person  allowed  to 
take  meals  in,  except  where  wood  out- 
ting  carried  on,  480 

Fustian  cutting  factory, 
Definition  of,  481 

Earthenware  factory, 

Definition  of,  481 
No   child  allowed   to  be  employed  in, 

before  11  years  of  age,  480 
No  child,  young  person,  or  woman  to 
'  take  meals,  or  be  at  meal   times,  in 

dipping    houses,    drying    houses,   or 

china  scouring  rooms,  480 
7  &  8  Vict.  c.  15,  s.  18,  not  to  apply  to 

parts  used  only  for  storing  earthen- 
ware, 481 
Penalties  imposed  ty  27  &  28  Vict.  o. 

38,  how  recovered,  431 

Paper  staining  factory. 

Definition  of,  481 
Cartridge  factory, 

Definition  of,  481 
Letter  press  printing. 

Regulations  as  to  employment  of  male 
young  persons  above  16,  488 
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FAIRS.    &e  Maekets,  Excise,  210  |   F'EhONY— continued. 

See  Abbest, 


FALSE   IMPRISONMENT. 

Assault  • 


FALSE  NEWS.    See  Conskbaoy,  Engbos- 

SIMG,  LlBEI, 

FALSE  PERSONATING.    See  Peesonat- 

INQ 

FALSE  PRETENCES.     See  Cheat 

FALSE  SIGNALS  AND  LIGHTS.  See 
Shifs,  Weeck 

FALSE  WEIGHTS.    See  Cheat 

FEES.  See  Costs,  Extoetion,  Cleek  of 
THE  Peace,  Coeonee,  Constable,  Gaol, 
Justice  oe  Peace,  Sessiohs 


See    FoBEEiTOEE    and 


FELO    DE    SE,. 
Homicide 

FELONY 

I.  Felony,  and  Punishment  for. 
Definition  of,  614 

Statute  creating,  515 

By  several,  515 

Reference  to   felonies   noticed  in   tliis 

work,  515 
Mode  of  apprehending  and  prosecuting 

a  felon,  515 
Expences  of  commitment,  515 
Offence  of,  not  punishable  by  particular 

statutes,  516 
Place  and  mode  of  imprisonment,  616 
Where  convict  is  under  imprisonment, 

516 
Punishment  in  general,  516 

II.  Offenders  guilty  of  a  Felony  subsequent 
to  a  previous  conviction. 

Offenders  guilty  of,  subsequent  to  pre- 
vious conviction,  516 

Punishment,  516 

Indictment,  616 

Evidence,  517 

False  certificate  by  clerk,  &c.,  517 

Hard  labour,  solitary  confinement,  &c., 
617 

Whipping,  517 

Proof  of  identity,  517 

Course  of  proceeding  as  to,  517 

Previous  conviction,  when  to  be  given  in 
charge  or  read  to  the  jury,  617 

III.  Misprision  of  Felony. 
What  is,  518 
Punishment  for,  518 

IV.  Thefthote,  or  compounding. 
What  is,  518 
Punishment  for,  618 

Form  of  indictment,  518 


V.  Forms  as  to. 

Indictment  for  compounding,  519 
Indictment  for  a  subsequent  felony  after 

a  prior  conviction  for  felony,  519 
See  Customs  (Prevention  of  Smuggling) 

FEMALES.    See  Factobies  (Bleaching  and 
dye  works),  £07 
See  Faotoeibs,  496 

FEME  COVERT.    See  Wieb 


See    Maliciods 


FENCES    AND    FENS. 
Ihjdet 

FERRY.    See  Bbidge 
FETTERS. .  See  Chains 


FIGHTING 

Prize-fighting,  a  breach  of  peace,  519 

As  to  arresting  parties  guilty  of,  see 
Arrest 

Death  by.    See  Homicide 

In  churches.    See  Church 

Amicable  contest.  See  Afebay,  As- 
sault, Riot 

FINDING  OF  JURY.    See  Sessions,  Jury 

FINDING  OF  GOODS.    ^Tce  Laeoent 

FINES,  FORFEITURES,  AND  FOR- 
FEITED RECOGNIZANCES,  LEVY- 
ING AND  ESTREATING  OF,  &c. 

Punishment  iy  Fine. 
Punishment  by,  520 
For  what,  520 
Who  may  fine,  520 
Presence  of  defendant,  520 
Who  to  have,  620 
Amount  of,  521 
Mitigation  of,  521 

Levying  and  Estreating  of,  and  compound- 
ing, &c.,  of,  in  general. 

Payment  of,  521 

Levying  of,  522 

Levying  amercement,  622 

Estreating  and  levying  of,  amercing  for 
not  returning  estreat,  522 

Process  for  levying  after  payment  to 
sheriff,  &c.,  622 

When  estreats  to  be  returned,  522 

Repeal  of  22  &  23  Car.  2,  u.  22,  ss.  2,  5, 
522 

Clerk  of  parliament  to  return  to  Trea- 
sury or  to  commissioners  an  account 
of  fines  set  in  the  House  of  Lords,  522 

And  pay  fines  received  as  Treasury  shall 
direct,  522 

Clerk  of  House  of  Commons  to  make 
return  of  all  recognizances,  622 

Account  of  fines  in  King's  Bench, 
Common  Pleas,  and  Exchequer,  to  be 
transmitted  to  Treasury  and  to  com- 
missioners of  audit,  523 
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FINES,  &c.~coniinued. 

Levying  and  estreating  of,  tic. — continued. 

Unpaid  fines  to  be  estreated,  523 
Fines,  &c.,  received  to  be  paid  as  Trea- 
sury shall  direct,  523 
Account  of  fines  to  be  transmitted  to 

Treasury  and    to    commissioners   of 

audit,  523 
Where  fines,  &c.,  are  now  estreated  upon 

oath,  such  oath  may  be  taken  before 

a  judge,  &c.,  523 
Form  of  roll  by  clerk  of  assize  or  clerk 

of  peace,  524 
Accounts  of  estreats  to  be  transmitted 

to.  Treasury  and  to  commissioners  of 

audit,  524 
Process    to    be  issued  every   term,   or 

oftener,  to  levy  estreats,  525 
Power  to  Treasury  to  stay  process,  and 

discharge  fines,  525 
Power  to  persons  entitled  to  any  fines, 

&c.,  to  inspect  accounts,  525 
Treasury  may  order  payment  of  fines, 

&o.,  525 
If   Treasury  reject    claims,  the    party 

may  appeal  to  Court  of  Exchequer, 

625 
Act  not  to  prejudice  rights  of  corporate 

bodies,  &c.,  526 
Act  not  to  affeet  jurisdiction  of  Court 

of  Exchequer,  526 
Eights  of  London,  &o.,  526 
Rights  of  city  of  Chester  saved,  626 
Compounding  and  discharging  fines,  and 

estreated  recognizances,  &o.,  by  Court 

of  Exchequer,  626 
Exchequer  may  discharge  recognizances, 

526 
Except  as  to  fines,  &c.,  before  justices  of 

the  peace,  627 
What  a  forfeiture  of  recognizances,  527 
Clerks  of  assize  now  to  estreat  fines,  &c., 

into   Court  of    Exchequer,  and  send 

process  to  sherifij  527 
Oath  of  clerk  of  assize  sending  process, 

627 
Sherlflf   to    return  writ    to    Treasury, 

528 
Until  fine  levied,  sheriff  to  retain  writ, 

528 
Writ  to  continue  in  force,  and  be  autho- 
rity to  act  upon,  628 
If  party  reside  in,  or  has  removed  to 

another  county,    sheriff  to  issue  his 

warrant    to   sheriff  of   such  county, 

528 
Penalty  on  sheriff  for  neglect,  528 
Estreats  may  be  required  to  be  enrolled 

in  Exchequer,  529 
Provisions  as  to  setting  over  fines,  529 
Recognizances  forfeited  at  coroner's  in- 
quests   to   be  returned   to   clerk   of 

peace,  529 
Compounding  for  forfeiture,  529 
Who  are  proper  judges  as  to  whether 


PINES,  &o.—contimied. 

Levying  and  estreating  of,  (bc^^contmued. 

recognizances  ought  to  be  estreated, 
529 

Recognizance  not  to  be  estreated  with- 
out the  party  has  an  opportunity  of 
being  heard,  529 

Scire  facias,  530 

Forfeited  recognizances,  &c.,  discharged, 
when,  630 

Traversing  queen's  right  to  fine,  530 

Respiting  and  staying  process,  530 


ing  amd  DiscJiargCj  Sc,  when  im- 
posed or  taken  before  Justices  or  at  Ses- 
sions. 

Fines  and  forfeitures  before  justices,  and 
at  sessions,  531 

Statements  of  fines,  &e.,  to  be  certified 
to  clerk  of  peace  by  the  justice  by 
whom  such  fine,  &c.,  is  imposed, 
531 

Clerk  of  peace  to  copy  on  a  roll  such 
fines,  &c.,  and  send  a  copy  with  writ 
of  distringas,  &c.,  to  the  sherifij  &c., 
532 

Sheriff,  &c.,  may  proceed  thereon,  532 

Clerk  of  peace,  &;c.,  to  make  oath  as  to 
fines,  &c.,  inserted  in  the  roll  and 
paid,  532 

Form  of  oath,  533 

Notice  to  sureties,  533 

What  recognizance  to  specify,  633 

Appeal  to  quarter  sessions  against  fines, 
&c.,  security,  633 

Proviso  for  non-appearance,  533 

Quarter  sessions  to  determine  such  ap- 
peals, 533 
'If  party  in  custody,   sessions  may  re- 
mand or  release  him,  534 

Costs,  534 

Allowance  to  sheriff  and  clerk  of  peace 
on  sums  levied,  634 

SheriflT,  &c.,  neglecting,  penalty,  501., 
534_ 

Proviso  for  the  usijal  mode  of  appro- 
priating fines,  634 

Compensation  to  officers,  536 

Proviso  for  rights,  &cj,  of  his  Majesty  in 
Duchy  of  Lancaster,  535 

Schedule  of  forms,  535 

Justices  in  sessions  may  insert  in  fol- 
lowing rolls  all  fines,  &c.,  as  have  not 
been  levied  or  accounted  for  by  the 
sheriff,  &c.,  or  that  have  not  been 
discharged,  536 

Sheriff  to  detain  original  writs,  which 
shall  continue  in  force,  and  be  autho- 
rity to  act  upon,  536 

Sheriff  to  deliver  over  to  his  successor 
all  rolls  and  writs,  particularising 
fines,  &c.,  636 

To  be  examined  and  examination  re- 
corded, 536 

Where  party  subject  to  fines,  &o.,  re- 
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FINES,  &o. — conlinued. 
Levying  and  Discharge,  &c.~ 

sides  in  another  county,  or  has  re- 
moved, sheriff  may  issue  his  warrant 
to  sheriff  acting  for  place  where  de- 
faulter resides,  or  where  his  goods 
are,  requiring  him  to  execute  the 
writ,  536 

Returns  thereon,  537 

Sheriff,  &c.,  to  render  an  account  yearly 
of  all  persons  incurring  fines,  &o., 
537 

Causes  of  non-payment  to  be  stated, 
637 

Account  to  be  transmitted  to  the  Trea- 
sury, 637 

Clerks  of  peace,  &c.,  to  send  to  Trea- 
sury, in  20  days  from  opening  of 
quarter  sessions,  copy  of  rolls  deli- 
vered by  sheriff,  537 

Recognizance  in  certain  cases  not  to  be 
estreated  without  judge's  order, 
638 

Lists  to  be  made,  537 

And  delivered  to  couits,  638 

Application  of  this  enactment,  638 

See  Customs  and  Excise 

FIRE 
Arson,  see  Burning 
Servants  firing  a  house,  to   forfeit   lOOZ., 

&o.,  538 
No  action  where  fire  accidentally  begins, 

539 
Liability  for  negligence  in  making  a  hay- 
rick, &o.,  539 

FIRE  ARMS 

Training  to  use  of,  and  seizing  arms,  see 
Riot 

Setting  spring-guns,  see  Spbinq-Guns 

As  to  gunpowder,  see  Gunpowder 

Using  in  progressive  stages  of  manufacture 
of  fire-arms  barrels  not  duly  proved, 
640 

Barrels  of,  sent  direct  from  maaufaoturers 
to  proof-houses,  540 

Delivering,  &e.,  for  sale,  except  through  o, 
proof -house,  540 

Receiving  barrels  for  purpose  of  making 
guns,  &c.,  hot  having  passed  proof- 
house  and  proved,  541 

Charter  to  gun-makers,  541 

Proof-master  of  company  of  gun-makers  of 
city  of  London  to  receive,  &c.,  barrels 
of,  541 

Penalty  for,  not  proved,  &c.,  541 

Not  to  extend  to  Scotland  or  Ireland,  or 
to  arms  made  for  her  Majesty  or  East 
India  Company,  or  certain  barrels  speci- 
fied, 542 

Forging,  &c.,  proof  marks,  or  Selling,  &c., 
larrels  with  forged  marks,  642 

Proof-marks  put  on  barrels  not  proved, 
penalty  for,  542 


FIRE  ARMS — continued. 
Repeal  of  part  of  53  Geo.  3,  c.  115,  s.  7, 

542 
Prices  for  proving  barrels,  642 
Offences  and  penalties,  how  heard,  levied, 

&c.,  543 
Limitation  of  prosecutions,  543 
Form  of  conviction,  543 
To  be  filed,  644 
Appeal,  544 

Limitation  of  actions,  545 
Notice  of,  545 
Tender  of  amends,  545 
Venue,  645 
General  issue,  545 
Costs,  546 

Proof-house  accounts  audited,  545 
Repeal  of  part  of  53  Geo.  3,  t.  115,  s.  4, 

646 
Company  of  guardians,  &c.,  of  gunbarrel 

proof-house  of  Birmingham  incorporated, 

545 

FIREWORKS.    See  Gunpowder 

Justices  to  license  places  for  making  per- 
cussion caps,  &c.,  547 

Manufacture  of,  not  to  be  carried  on 
without  licence,  546 

Nor  within  certain  distance  of  houses, 
646 

When  certain  quantity  of  explosive  mate- 
rial, 546 

When  not  to  be  kept  except  in  licensed 
places,  546 

Filling  or  charging  with  explosive  mate- 
rials, where  not  to  be  performed,  546 

Magazine  for  storing  fireworks  to  be  con- 
structed, 546 

Penalty  for  keeping  fireworks,  and  con- 
trary to  act,  546 

Fog  signals  are  fireworks  within  act,  547 

Penalty  for  throwing  fireworks  near  high- 
ways, 647 

Penalty  on  selling  fireworks  without  li- 
cence, 547 

Civil  liability  for  damage  done  by,  547 

Letting  off  fireworks,  &c.,  near  highways, 
547 

Information  for  selling  fireworks,  647 

Information  for  casting  and  throwing 
squibs  and  other  fireworks,  548 

Information  for  suffering  fireworks  to  be 
thrown  from  houses  into  the  street, 
643 

Percussion  Caps,  Ammunition,  Fire- 
works, and  Fulminating!  Mercury,  &o. 

Within  wha,t  distances  from  dwelliirg- 
houses,  ntt  to  be  made  without  licence, 
923 

What  quantity  may  be  kept  respectively, 
924 

Regulations  as  to  mixing,  924 

When  fulminating  mercury  to  be  kept 

mixed  with  water,  924 
As  to  loading  percussion  caps,  924 
As  to  filling  cartridges,  924 
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As  to  filling  fireworks,  924 

As  to  where  manufacture  of  fireworks 
containing  denotating  composition,924 
Penalty  for  breach  of  regulations,  924 
Magazines,  when  and  where  to  be  erected, 

924 
Justices  may  license   places    for   making 

and  keeping  ammunition,  925 
Notice  of  intention  to  apply  for  licence, 

925 
Licence  may  be  conditional  on  precautions 

being  observed,  925 
On  refusal  to  grant  by,  applicant  may  ap- 
peal to  Secretary  of  State,  926 
See  also  Gcnpowder 

FISH  AND  FISHERIES 

I.  Offences  relating  to  Private  Fisheries. 
In  general. 

Rights  to  private  fisheries,  649 
Any  one  may  have  a  fish  pond,  549 
Punishments  at  common  law,  549 

Talcing    or  Destroying   Fish,   seizing  Nets, 

&c. 

Taking  or  destroying  fish  from  water 
belonging  to  dwelling-bouse,  a  misde- 
meanor, 549 

In  any  private  fishery  elsewhere,  549 

Summary  conviction,  649 

Angling,  550 

Boundaries  of  parishes,  660 

Nets  and  rods,  &c,,  may  be  seized, 
650 

Proviso  as  to  angling,  £50 

The  taking,  550 

Claim  of  right,  550 

Points  as  to  indictment  or  conviction, 
651 

Several  offenders,  651 

Commitment  for  a  misdemeanor  for 
taking  (not  by  angling)  fish  in  water, 
in  land  belonging  to  a  house,  551 

Indictment  for  the  like  oiienoe,  652 

Convictions  for  taking  fish  in  water,  &c. , 
not  being  in  land  adjoining  or  belong- 
ing to  a  dwelling-house  of  owner, 
662 

Conviction  for  angling  in  water  belong- 
ing to  dwelling-house,  562 

Conviction  on  like  ao|;  for  angling  else- 
where, 553 

Destroying    Fish,    and    putting     Noxious 
Materials  into  Ponds,  die. 
Seven  years'  penal  servitude,  or  impri- 
sonment for,  653 
Commitment  for  breaking  the  dam  of  a 
fish-pond,  664     , 

Breaking    down    or  destroying    fish- 
ponds, &c.,  553 
Or    putting   noxious    materials    into 

same,  563 
Or  destroying  mill-ponds,  5;  3 
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FISH    AND  FiSE'ERlES— continued. 
I.  Offences  relating  to  Private  Fisheries — con. 
The  like  for  putting  lime,  &c.,  into  it,  654 
Indictment  for  breaking  the  dam  of  a 

fishpond,  654 
Indictment    for   other    offences    under 
same  section  of  the  act,  654 

II.  Laws  for  the  Preservation  of  the  Brood 
of  Salmon,  and  other  Fish  in  Rivers. 

Justices  at  sessions  to  appoint  conserva- 
tors of  rivers,  565 
May  grant  warrant  to  enter  suspected 

places,  565 
Statutes  for  protection  of  brood  of  fish 

generally,  654 
What  size  mesh  of  net  to  be,  655 
Definition    of    salmon   and    young    of 
salmon,  556 
Of  fishing  weirs,  fishing  mill-dam,  and 

fixed  engine,  556 
Of  river,  salmon  river,   quarter   ses- 
sions county,  566 
Home   Ofiice  to  have  general  superin- 
tendence of  salmon  fisheries,  6ti4 
Annual    reports   of  inspectors    to     be 

laid  before  parliament,  564 
Penalty  for  mixing   poisonous   matter 
in  rivers,  566 
On  second  conviction,  557 
For  fishing  with   lights,  spears,   ka., 
or  having  such  things  in  possession, 
intending  by  means  thereof  to  catch 
salmon,  557 
For  using  roe  as  a  bait,  557 
For  having  or  selling  roe,  558 
For  using  unlawful  nets,  658 
For  placing  or  fixing  fixed  engines  on 

any  inland  or  tidal  waters,  558 
What  is  not  a  fixed  engine,  558 
For  not  removing  fixed  engines   S6 
hours  after  commencement  of  close 
season,  561 
For    using    certain    dams     to     take 

salmon,  658 
For  not  electing  grating  to  prevent 
descent  of    salmon    into    artificial 
streams,  559 
For  taking,  selling,  or  having  in  pos- 
session any  imclean  fish,  669 
For  taking,  selling,  destroying,  or  in- 
juring young  of  salmon,  560 
For  disturbing  spawning  beds,  660 
Fordisturbing  fish  when  spawning,  560 
For  selling  fish  during  close  time,  561 
Salmon   not  to  be  taken  during   close 

season,  660 
What  is  close  season,  560 

May  be  varied  by  authority  of  Home 

Office,  560 
Weekly  close  time  from  Saturday  to 
Wondiiy,  except  with  rod  and  line, 
561 
Free  pass  to  be  left  for  fish  during 
weekly  close  time,  562 
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II.  Laws  for  the  Preservation  of,  die. — con. 

As  to  fish  passes. 

Proprietors,    with    consent    of     Home 

Office,  may  attach  fish  passes  to  ex- 
isting dams,  562 
Such  consent  not  to    be  given   unless 

notice  has  been  served  on  owner  of 

dam  of  intention  to   apply  for  con- 
sent, 562 
Are  to  be  attached  to  all  future  dams, 

663 
How  supply  of  water  to  fish  passes  pro- 
vided for,  563 
Fishing  weirs,  restrictions  as  to, 
When  extends  more  than  halfway  across 

stream,  to  have  free  gap  or  opening, 

563 
Regulations  as  to  such  free  gap,  563 
Free  gaps  in,  how  enforced,  563 
Boxes  and  cribs  in  fishing  weirs,  how  to 

be  constructed,  564 
No  spur  wall  longer  than  20  feet  to  be 

erected,  564 
Annual  reports  to  Parliament,  565 
Legal  proceedings. 

Penalties  to  be  recovered  pursuant  to 

11  &  12  Vict.  c.  43,  565 
Offences  on  rivers  may  be  tried  in  county 

on  either  side,  665 
On    sea    coast    deemed  committed    in 

county  adjoining,  565 
Exportation  of  salmon, 

Not  allowed  during  close  season,  566 
Penalties,  how  recovered,  666 
Conservator,  appointment  of,  and   forma- 
tion of  fishery  districts,  567 
Justices  may  apply  to  Secretary  of  State 

for  formation  of  fishery  district,  567 
Fishery  district. 

Secretary  of  State  may  enlarge,  567 
Alterations  in  limits   of,  how  effected, 

569 
Limits  of  river  and  fishery  district,  how 

settled,  567 
Provisions  where  several  rivers  flow  into 

a  common  estuary,  569 
Board  of  conservators  may  be  appointed, 

667  _ 
Committee    for   fishery   district,    how 

formed  when  district  lies  in  different 

counties,  567 
How  application  for  nomination  of  joint 

committee  to  be  made,  567 
Fishery    committees,  appointment     of, 

567 
Notice  of,  to  be  given  by  clerk  of  peace, 

568 
Proceedings  of,  how  regulated,  568 
To  meet  for  appointment  of  board  of 

conservators,  668 
For  deciding  upon  number  of  members 

to    be  appointed    by    each    county, 

568 
Naming  first  members  of  board,  568 


II.  Zaws  for  the  Preservation  of,  (be. — con. 

Fixing  time  and  place  of  meeting, 
668 

County  where  accounts  of  board  are  to 
be  audited  at  quarter  sessions,  568 

Dissolution  Committee  of,  568 
Conservators,  board  of. 

Their  tenure  of  office,  568 

Clerk  of  peace  to  notify  their  appoint- 
ment in  local  newspaper,  569 

Powers  of  existing  conservators  to 
cease,  669 

No  objection  to  be  made  to  validity  of 
orders  of  conservators  after  three 
calendar  months,  669 

Constitution  of  board,  and  regulation  as 
to  their  proceedings,  570 

Appointment  of  committees  by,  570 

To  make  application  to  Home  Office 
respecting  close  time,  670 

Acts  of  board  not  questionable  on  ac- 
count of  defect  in  form  or  vacancy  in 
their  number,  570 

Proceedings  at  meetings  of,  how  proved, 
670 

Powers  of  board  enumerated,  570 

May  mortgage  licence  duties,  571 

Accounts  of,  how  audited,  671 

May  alter  fish  gaps  and  fish  passes  with 
authority  of  Secretary  of  State,  572 
Conservator  or  water-bailiff, 

Powers  of,  for  protection  of  fisheries, 
671      . 

May  search  boats,  nets,  &c.,  671 

May  be  authorised  to  enter  lands  near 
salmon  river  for  detecting  suspected 
illegal  acts,  572 
Licences, 

To  be  granted  at  fixed  prices  for  use  of 
rods,  fishing  weirs,  fishing  mill  dams, 
and  other  devices  for  taking  salmon, 
572 

Rules  as  to  granting  of,  and  prices  pay- 
able, 573 

Penalty  on  fishing  without  licence  with 
rod  and  line,  574 

Or  with  nets,  or  at  weirs,  fishing-dams, 
&c.,  574 

To  be  produced  on  lawful  demand  by 
any  person  fishing,  674 
Fixed  engines, . 

What  old  existing  fixed  engines  exempt 
from  act  of  1861,  575 

Imprisonment  for  offences,  when  may 
be  awarded  instead  of  penalty,  575 

Nets,  when  may  be  forfeited,  575 

Compensation   for    damage   caused    by 
erection  of  fish  passes,  when  to  be  re- 
covered, 676 
Propagation  of  salmon  artificially, 

Not  allowed  without  consent  of  conser- 
vators, 576 

Penalties  when  payable  to  conservators. 
576 
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FISH  AND  FlSWERmS— continued. 

II.  Zawsfor  the  Preservation  of ,  Ac.-— con. 

Trout,  protection  of, 

What   parts   of   salmon   acts  apply    to 

trout  river,  576 
Export  of  salmon,  regulations  as  to,  677 
Appeal   to    quarter  sessions,   when  al- 
lowed, 677 

III.  Of  the  Herring  and  other  Fisheries. 

Herring  iishery,  577 

Casks  to  be  marked,  577 

Thickness  of  the  staves,  578 

Fishermen  may  set  up  trades,  578 

Certain  penalties  may  be  recovered  by 
two  justices,  578 

All  penalties  imposed  by  9  Geo.  2,  u.  33, 
may  be  recovered  by  two  justices,  678 

OfiFenders  may  be.  detained  for  forty- 
eight  hours,  578 

Where  the  goods  are  not  sufficient  to 
answer  the  distress,  578 

Security  may  be  given  for  payment  of 
the  penalty,  579 

Appeal,  579 

Conviction  not  to  be  set  aside  for  want 
of  form,  579 

Witnesses  may  be  summoned,  579 

Evidence  of  witnesses,  579 

Evidence  to  be  written  down,  679 

Kecovery  of  penalties,  579 

Disputes  between  officers  and  carers,  580 

Bounties,  &c.,  580 

48  and  55  Geo.  3,  and  1  &  2  Geo.  4,  so 
far  as  they  relate  to  marking  or  brand- 
ing barrels  of  herrings,  still  iu  force, 
581 

Old  barrels  employed  in  the  fisheries 
with  an  official  brand  to  be  forfeited, 
with  their  contents,  581 

Declaration  required  to  be  made  on  oath 
by  48  &  65  Geo.  3  may  be  made  on 
affirmation,  681 

Penalty  for  false  declarations,  681 

Commissioners  to  regulate  time  between 
salting  and  branding,  681 

Penalty  for  fraudulently  branding  empty 
barrels  or  casks,  682 

Barrels  under  weight  when  fish  not  ten 
days  in  salt  may  be  exported,  582 

What  nets  maybe  used  after  commence- 
ment of  regular  herring  fishery,  582 

No  fishing  boat  selling  and  delivering 
fresh  herrings  by  measure  to  use  basket 
holding  less  than  one-quarter  of  a 
cran,  683 

Forfeitures  and  penalties  how  enforced, 
683 

When  imprisonment  may  be  ordered  in 
default  of  payment  of  penalty  and  ex- 
penses, 683 

Powers  of  regulating  the  trade  of  the  cod 
and  ling  fisheries  iu  the  commissioners 
by  1  Geo!  4,  o.  103,  revived,  except  so 
far  as  respects  bounties,  58:J 


FISH  AND  FISHERIES— continued. 

HI.  Of  the  Herring  and  other  Fisheries— cm. 

Recovery  of  forfeitures  under  this  act, 
583 

IV.  Of  the  Oyster  and  Mussel  Fisheries. 

Stealing  oysters,  &o.,from  oyster  beds, 
583 

Dredging  for,  within  limits  of  oyster 
fishery,  584 

Form  of  indictment,  684 

Floating  fish,  584 

Punishment  for  dredging,  585 

Dredging  for,  585 

Indictment  for  stealing  oysters,  587 

Indictment  for  dredging  in  the  limits  of 
an  oyster  fishery,  687 

Board  of  trade  may  make  order  for  esta- 
blishment and  improvement  of,  584 

Persons  obtaining  an  order  for  establish- 
ment of,  may  remove  oysters  from 
public  to  private  beds  at  all  seasons, 
584 

Rights  and  powers  of  grantees  of  several 
oyster  fisheries,  584 

As  to  property  in  oysters  within  several 
fisheries,  585 

Property  in  oysters  removed  from  severa 
fisheries,  586 
Penalty  for 

Improper  use  of  fishing  implements,  585 

Improper  dredging,  585 

Depositing  ballast,  rubbish,  &c.,  585 

Or  any  implements  prejudicial  tobed,  685 
-  Disturbing  bed,  685 

Limits  of  fishery  to  be  kept  marked  out, 
585 

Fishery  to  be  deemed  within  adjoining 
county,  585 

Several  fishery,  right  to  cease  if  no  ade- 
quate benefit  derived,  585 

Board  of  trade  may  make  inquiry  and 
issue  certificates,  686 

Landowners,   when  entitled  to   receive 
compensation  for  lands  taken,  586 
Oysters 

To  include  brood,  spat,  and  spawn,  586 

In .  the  oyster  grounds  or  fishery,  to  be 
owner's  property,  686 

When  unlawfully  removed  from  fishery 
to  remain  owner's  property,  586 

Limits  of  fishery,  how  proved,  686 

V.  Rules  concerning  fishing  in  or  near  the 

Sea. 
Erecting  a  new  weir,  587 
Spawn  of  sea  fish,  587 
Size  of  nets  at  sea,  688 
Size  of  sea  fish,  588 
Ships  proceeding  to   the  whale  fishery, 

588 

VI.  Importing  Fish, 

Importing  fish,  589 
London  fish-markets,  589 
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FISHING    IMPLEMENTS.    See  Customs, 
153 

FISHING    COMMITTEE.    See  Fish   and 
Fisheries,  567 

FIXED  ENGINES.    See  Fish  akd  Fish- 
eries, 561,  575 

FIXTURES 

Stealing  of,  see  Laeoent,  &c. 
Malicious   injuries    to,  see    Malicious 
Injury 

FLAX.    See  Woollen  Manueactubes 

FLEET  BOOKS.    See  Evidence 

FLESH,  POISONED 

Penalty  for  placing  it  in  fields,  589 
Not  to  apply  to  occupier  of  house  or 
building,  or  owner  of  rick  or  stack 
of  corn,  &c.,  5S9 
Not  to  apply  to  gi'ain  or  seed  within 
Poisoned  Grain  Act,  590 

FLIGHT.     See  Foeeeituee 

FLOODGATES.     See  Malicious  Injuet 

FORCIBLE  ENTRY  AND  DETAINER 
Force  at  common  law,  what,  590 
Common-law  right  of  re-entry  on  landj 

by  force,  590 
Retaking  of  goods,  590 
Restrained  by  statutes  of  forcible  en 

591 
Action  for,  591 
Forcible  entry  an  offence  at  common  law, 

691 
Persons  having  been  in  possession  three 

years,  592 

I.  Statutes  relating  to. 
What  entry  illegal,  592 
Punishment  for,  692 
Justices    empowered   to   interfere    and 

commit  offender  till  fine  and  ransom, 

&c.,  in  cases  of  forcible  entry,  692 
8  Hen.  6,  c.  9.     Provisions  extended  to 

cases  of  forcible  detainer,  693 
Duty  of  justices  on,  693 
Restitution  to  be  awarded  by  justices, 

593 
Precept  to  sherifif  to  return  a  jury  to 

inquire  of,  594 
Juror  to  have  iCs.  per  annum,  694 
Sheriff's  penalty  for  neglect,  594 
Proceedings  against  sheriff,  &c.,  691 
Action  against  party  guilty  of,  594 
They  may  keep  their  land  by  force,  who 

have  had  three  years'  possession,  594 
No  restitution,  if  party  indicted  has  been 

three  years  in  quiet  possession,   and 

his  estate  not  ended,  595 
Costs  against  party  indicted,  if  his  said 

allegation  be  found  against  him,  595 
Provisions  extended  to  terms  for  years 

and  copyboldsj  595 


FORCIBLE  ENTRY,  &c.— continued. 

IL   What  is  a  Forcible  Enl/ry. 
What  is  a  forcible  entry,  696 
Species  of  pi-operty,  596 
Nature  of  right,  596 
Nature  of  the  force,  596 
What  a  mere  trespass  or  not,  696 
Actual  violence  or  terror  necessary,  597 
Strong  hand,  597 
Violence,  597 
Terror,  598 

Who  liable  to  conviction  for,  593 
Riot,  698 

III.  What  is  a  Forcible  Detainer. 
What  a  forcible  detainer,  598 

The  entry  must  have  been  unlawful,  698 
Not  after  three  years'  possession,  599 

IV.  Action  at  Law  for. 
Action  for,  599 
Treble  damages,  699 

V.  Indictment  far,  and    Restitution  after 
Indictment. 

Indictment  at  sessions  under  the  statutes 
600 

Elsewhere,  600 

At  common  law,  600 

When  indictable  as  a  riot,  600 

Form  of  indictment,  600 

Statement  of  force,  600 

Statement  of  tenement,  &c.,  600 

Statement  of  defendant  being  in  posses- 
sion, 600 

Statement  of  party's  interest  in  premises, 
601 

Ouster  and  continuance  thereof,  601 

Evidence,  602 

Witnesses,  602 

Punishment,  602 

Restitution,  602 

VI.  Proceedings  before  Justices  for,   and 
Restilution  in  case  of. 

Proceedings  for,  before  justices,  003 

Complaint  made,  603 

Oath  of  complainant,  603 

Summoning  of  defendant,  603 

View  of  justice,  604 

Finding  offence  and  other  proceedings , 
604 

Eight  of  claimant,  605 

Commitment,  606 

Record,  So.,  and  form  of  conviction,  606 

Fine,  606 

Fine  assessed  severally,  607 

Payment  of  fine,  607 

Proceedings  where  there  is  no  continu- 
ance of  force  in  view  of  the  justice, 
607 

Restitution  by  one  justice,  007 

Traverse,  608 

Plea  of  three  years'  quiet  possession,  608 

Mode  of  procui  ing  reseisin,  608 
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FORCIBLE  ENTRY,  ko.— continued. 

Vir.  Proceedings  before  Justices,  iScc. — con. 

Proceedings  removed  by  certiorari,  609 
On  certiorari,  609 

Where  oouviotiou  quashed,  court  must 
award  restitution,  609 

VI  r.  Forms  as  to. 

Commitment  on  6  Ric.  2,  u.  8,  for  a 
forcible  entry  into  a  freehold,  609 

Commitment  ou  21  Jac.  1,  c.  15,  for  same 
into  a  leasehold,  copyhold,  &o.,  609 

Commitment  for  a  forcible  detainer  ou 
stat.  8  Hen.  4,  c.  9,  or  21  Jac.  1,  c.  15, 
609 

Indictment  for  a  forcible  entry  and  de- 
tainer on  the  statutes,  610 

Indictment  for  same  at  common  law,  610 

Record  of  conviction  for  a  forcible  de- 
tainer upon  view,  610 

Commitment  for  a  forcible  entry  and 
detainer  by  one  justice,  612 

Precept  to  sheriff  to  return  a  jury,  613 

Foreman  of  jurors'  oath,  613 

Jurors'  oath,  613 

Inquisition,  or  finding  of  jury,  613 

Memorandum  to  be  endorsed  ther^'ou  by 
the  justices,  614 

Warrant  to  tie  sheriff  for  restitution 
614 

FOREIGN  JUDGE.    See  Evidence 

FOREIGN  COURTS.    See  Evidence,  64 

FOREIGN  JUDGMENT.     See  Evidence 

FOREIGif   L  VW  AND   REGISTER.     See 
Evidence 

FOREIGN  LOTTERIES.     See  Gaming 

FOREIGN  MARRIAGES.     See  Evidence, 

69 
FOREIGN  MONEY,  &c.     See  Com 

FOREIGNER  AND  FOREIGN  OFFENCES, 
615.    See  Admiraltt  and  Evidence 
No  defence  that  did  not  know  that  crime 

charged  was  an  offence,  615 
As  to  arrest  of  foreigners  in  England, 
615 

FOREIGN  SERVICE 

Entering  into,  when  an  offence,  615 
Prerogative  of  ne  exeat  regno,  &c.,  615 
Refusing  to  assist  her  Majesty  in  council, 

615 
Subjects   enlisting    in    foreign   service, 

military  or  naval,  616 
Accepting  commission,  &c.,  616 
Engaging  to  go,  or  going  into   foreign 

countries,  with  intent  to  enlist,  &o., 

616 
Retaining  or  procuring  others  to  enlist, 

&o.,  616 


FOREIGN  SERVICE  -continued. 

Justices  to  issue  warrants  for  the  appre- 
hension of  offenders,  617  • 

Where  offences  shall  be  tried,  618 

Where  offence  committed  out  of  United 
Kingdom,  justice  to  issue  warrant  for 
apprehension  of  offender,  618 

Vessels  with  persons  on  board  engaged 
in  foreign  service  may  be  detained, 
618 

Of  what  facts  and  circumstances  oath  is 
to  be  made,  618 

Masters  of  ships,  &c.,  taking  ou  board 
persons  enlisted  contrary  to  act,  619 

Persons  fitting  out  vessels  to  aid  in  mi- 
litary operations  with  any  foreign 
powers  without  licence,  619 

Or  issuing  commissions  for  ships,  619 

Ships,  &c.,  forfeited,  620 

Officers  of  customs  and  excise,  &a.,  may 
seize,  620 

Aiding  warlike  equipment  of  vessels  of 
foreign  states,  &c.,  620 

Offences  committed  out  of  the  kingdom 
may  be  tried  at  Westminster,  620 

How  penalties  sued  for  and  recovered, 
620 

Mutiny  acts,  620 

FOREST.     See  Game 

FORESTALLING,    INGROSSING,     AND 
REGRATING 

Derivation  of  terms,  621 
Repeal  of  statutes  against,  621 
Offence  punishable  at  common  law,  621 
Indictment  must  state  the  quantity,  621 

FORFEITURE 

As  to  levying  and  estreating  of  fines  and 
forfeitures,  see  Fines  and  For- 
feit u  res. 

I.  Furfeiture  of  Lands  and  Goods. 
Of  lands,  621 

The  4  &  5  Will.  4,  o.  23,  s.  3,  622 
Lauds,  &c.,  vested  in  any  trustee  shall 

not  be  escheated  by  attainder  of  such 

trustee,  622 
The  17  Edw.  2,  c.  16,  622 
Copyholds,  622 
Of  goods,  622 

Conviction  of  treason  or  felony,  622 
Flight  found,  622 
Goods  waived,  623 
Felo  de  se,  623 
Upon  outlawry,  623 
Description  of  personal  property,  623 
To  what  time  the  forfeiture  shall  relate, 

623 
What  is  to   be  done  with  the  felon's 

goods  before  forfeiture,  623 

II.  Of  Loss  of  Dower,  625 

III.  Of  Corruption  of  Blood,  625 
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FORGERY 

I.  At  Common  Law. 
.At  common  law,  625 

Uttering  at  common  law,  626 
Jurisdiction  of  justices  over,  at  common 
law,  626 

II.  By  Statute. 

Preliminary  observations,  627 
As  to  personating  bail,  see  Bail 
As  to  forging  registers,  see  Reoisters 
Repeal  of  former  acts,  628 
Interpretation  clause,  663 

Statutory  Provisions  as  to  Forgery   in  Ge- 
neral, 

Punishment   of,   in  general,  under  re- 
pealed acts,  627 
How   instruments   to   be  described  in 
indictments  for,  629 

Venue  in,  629 

All  forgers  and  utterers  may  be  tried  in 
the  county  where  they  are  appre- 
hended or  are  in  custody,  629,  674 

Offences  committed  at  sea,  or  within 
jurisdiction  of  admiralty,  662,  676 

To  apply  to  forging  or  uttering  in  Eng- 
land documents  purporting  to  be 
made,  or  actually  made,  out  of  Eng- 
land, 629 

And  to  forging  or  uttering  in  England 
bills,  &c.,  purporting  to  be  payable  out 
of  England,  630 

As  to  principals  in  second  degree,  and 
accessories,  630,  662 

Riile  of  interpretation  as  to  criminal 
possession,  and  as  to  parties  intended 
to  be  defrauded,  630 

Costs  of  prosecution  in  cases  of  mis- 
demeanors, 663,  677 

Not  triable  at  sessions,  630 

Penalties,  how  recovered,  667 

What  amounts  to  a  Forgery,  and  Evidence 
and  Indictment  fm,  in  general. 

What  amounts  to,  631 

Alteration,  631 

Addition,  631 

Fictitious  name,  631 

Must  be  calculated  to  deceive  persons, 
632 

Intention  to  defraud,  632 

What  an  uttering,  &o. ,  of  forged  instru- 
ment, 634 

Knowledge  of  cases  of  uttering,  634 

Several  combining,  &o.,  635 

Witnesses  to  prove,  635 

The  indictment,  636 

Venue  in,  636 

Statement  of  offence,  636 

Description  of  instrument  forged,  636, 
674 

Statement  of  intent  to  defraud,  638 

Statement  to  whom  instrument  was  dis- 
posed of,  639 


'FO'R.G'E&Y— continued. 

II.  By  Statute — continued. 

Intent  to  defraud  particular  persons  need 
not  to  be  proved  or  alleged,  675 

Criminal  possession,  meaning  of,  675 

Search  may  be  made  for  paper  or  im- 
plements used  in  forgery,  675 

Punishments  substituted  for  those  in 
former  acts,  675 

Accessories  and  principals,  676 

Fine  and  sureties  for  keeping  the  peace 
and  being  of  good  behaviour,  when 
may  be  required  under  Forgery  Act, 
24&25Viot.  c.  98,  677 

Forged  instruments,  how  to  be  described 
in  indictment  for,  660 

Instruments  in  indictments  for  engrav- 
ing, how  to  be  described,  660 

Intent  to  defraud  particular  persons  not 
necessary  to  be  alleged,  660 

Criminal  possession,  how  interpreted,660 

Search  for  paper  or  implements  used  in 
forgery,  660 

Punishment  for  certain  forgeries,  661 

When  hard  labour  and  solitary  confine- 
ment may  be  inflicted,  662 

When  fines,  662 

Of  the  Great  Seal,  Sign  Manual,  die,  639 

Of  Banh  Notes,  Wills,  Bills,  &c. 

Exchequer  bill,  exchequer  debenture. 
East  India  bond,  bank  note,  639 

Wills,  640 

Bill  of  exchange,  promissory  note,  or 
warrant  or  order  for  payment  of  mo- 
ney, 640,  642 

Punishment  for,  640 

Bank  notes,  640,  642 

Wills,  640 

Bills  of  exchange  and  notes,  640 

Orders  for  payment  of  money,  641,644 

Of  Records,  Process,  Instruments  of  Evi- 
dence, &c. 

Proceedings  of  Courts  of  Record,  641 
Copies  or  certificates,  642 
Instruments  made  evidence,  642 

Making  False  Entries  of  Slock  in  Public 
Funds,  d'c. 

False  entries  in  books  of  accounts  of 
public  stock,  or  transfer  of  stock  in 
any  other  name  than  the  true  owner's 
646 

Transfers  of  Stock,  Powers  of  Attorney,  &c. 

Transfer  of  public  stock ;  power  of  attor- 
ney relating  thereto,  647 

F.alse  personation,  647 

Personating  owner  of  public  stock,  &c., 
and  endeavouring  to  transfer  divi- 
dends, 647 

False  assumption  of  authority,  648 


FOnGEUY— continued. 
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II.  By  Statute — continued. 

Of   Attestation     to    Power    of  'Attorney, 

&c. 

Forging  attestation  to  power  of  attorney 
for  transfer  of  stock,  &c.,  transporta- 
tion for  seven  years  or  imprisonment, 
648 

BanTc     Officers,     &c.,   making    out    War- 
rant for  more  than  due. 
Clerks  of  bank   making  out  dividend 
warrants  for  a  greater  or  less  sum  than 
due,  648 

Of   Bonds,   Deeds,  Receipts,    Orders  for 

Delivery  of  Goods,  dc. 

Forgery  of  deeds,  bonds,  receipts, 
orders  for  delivery  of  goods,  &c., 
649 

Of  receipts,  &o.,  649,  651 

Of  orders,  &o. ,  for  delivery  of  goods,  &c., 
653,  654 

Forging  court  rolls,  649 

As  to  registry  of  deeds,  650 

Prders  of  justices'  recognizances,  affi- 
davits; &c.,  650 

Name  of  accountant-general,  &c.,  650 

Of  deeds  within  the  act,  651 

For  order  for  payment  of  money,  654 

Forging  proof  of  gun  barrels,  see  Fire- 
arms, 542 

Purchasing    or    Receiving    Forged  Bank 
Notes,  Bills  of  Exchange,  &c.    Making 
or    having  in  Possession,   &c..  Moulds, 
Plates,  <S:c.,  for  forging  same,  i&c. 
Purchasing  or  having,  &o.,  forged  bank 

notes,  656 
Making,  &c.,  moulds  for  making  paper 

with  the  words  "Bank  of  England" 

visible  in  substance,  or  for   making, 

&c.,  paper  with  curved  bar  lines,  &c., 

656 
Proviso  as  to  paper  used  for  bills,  &o., 

657 
Engraving  on  any  plate,  &c.,  any  bank 

note,  &c.,  or  using   or  having   such 

plate,  &o.,  657 
Uttering  or  having  paper  upon  which  a 

blank  bank  note,  &o.,  shall  be  printed, 

657 
Engraving  on  plate,  &c.,  any  word,  &c., 

resembling  any  part  of  a  bank  note, 

&c.,  657 
Using  or  havingany  such  plate,  &c.,  657 
Uttering  or  having  any  paper  on  which 

there  shall  be  an  impression  of  any 

word,  &c.,  658 
Slaking  or  having  any  mould  for  manu- 
facturing paper  with  the  name  of  any 

bankers  appearing  in  the  substance, 

658 
Manufacturing  or  having  such  paper,  or 

causing  name  to  appear  in  substance 

of  any  paper,  658 


II.  By  Statute — continued. 

Engraving  on  plate,  &c.,  bill,  &o.,  of 
bankers,  or  using  such  plate,  658 

Uttering  or  having  paper  upon  which 
any  part  of  such  bill,  &c.,  shall  be 
printed,  658 

Foreign  bills,  &c.,  engraving  plates,  &c., 
659 

Using  or  having  such  plates,  659 

Uttering  paper  on  which  any  part  of 
such  bill,  &o.,  may  be  printed,  659 

Making,  or  having  moulds,  frames,  &c., 
in  imitation  of  those  used  in  ex- 
chequer bills  and  debentures,  655 

Making  or  having  paper  in  imitation  of 
exchequer  bills,  bonds,  or  debentures, 
655 

Proviso  as  to  paper  for  bills  of  exchange, 
657 

Having  unlawfully  plates,  paper,  dies, 
&c.,  used  as  exchequer  bills,  bonds, 
or  debentures,  656 

Trade  marks,  forging  or  falsely  applying 
to  goods,  dec, 
A  misdemeanor,  663 
Oi  falsely  applying  to  vessels,  case,  or 

wrapper  containing   any  article   sold 

or  intended  to  be  sold,  664 
Seller  of   articles  with  trade   mark  or 

quantity  to  be   deemed,  to  contract 

that  genuine,  668 
Selling  articles  with  forged  trade  marks, 

penalty,  664 
Additions  and  alterations  of,  with  intent 

to  defraud,  deemed  forgery,  665 
Conviction  for,  not  to  affect   civil   re- 
medy, 666 
Possessor  of   articles,  falsely  marked,  to 

give  an  account,  665 
Justices  may  summon  offenders,  665 
Penalty  for  refusing  to  account,  665 
Falsely  marking  quantities  on  parcels  of 

goods,  penalty  for,  665 
Selling     such     falsely    marked    goods, 

penalty  for,  666 
Except  where  names  known  to  be  used 

for  particular  manufactures,  666 
Proceedings  before  justices,  668 
To  be  taken  pursuant  to  11  &   12  Vict. 

c.  43,  668 

Gold  and  Silver  marks. 

Forging  or  counterfeiting  die  for  mark- 
ing gold  or  silver  wares,  669 

Or  uttering  the  same,  669 

Penalty  for  making  wares  with  forged 
dies,  or  uttering  same,  670 

Forging  or  removing  marks,  or  uttering 
the  same,  670 

Having  any  such  die  or  articles,  &c.,  ia 
possession,  670 

Cutting  or  severing  marks  to  affix  them 
on  other  wares,  670 

Fraudulently  using  genuine  dies,  670 
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Punishment  for  above  offences,  670 
Dealer  having  forged  marks  in  his  pos- 
session, and  penalty  for,  670 
M'hen  exempted  from,  responsibilty  for 

possession,  671 
Notice  to  be  given,  671 
Such  exemptions  not  to  extend  to  case 

of  guilty  knowledge,  671 
Penalty  for  adding  to  any  article  with- 
out fresh  assay  and  mark,  672 
Penalty  for  selling  such  wares  without 

same  being  marked,  672 
Such  wares  at   dealers  may  be  seized, 

672 
False    Entries  in  Registers    of    Baptism, 

Marriage,  Bunal,  dc.    See  Kegisters. 
Forgery  in  other  Cases,  677 
Fm-ms, 

Commitment  for  forging  and  uttering  a 

bank  note,  677 
The  like  for  having  a  forged  bank  note 

in  his  possession,  677. 
The  like  for  forging  a  bill,  677 
The  like  for  uttering  same,  677 
The  like  for  forging   a   banker's  draft, 

678 
The  like  for  forging  a  receipt,  678 
The  like  for  forging  a  will,  678 
The  like  for  uttering  same,  678 
The  like  for  forging  a  bond,  678 
The  like  for  uttering  same,  678 
Indictment    for     forgery    in     general, 

678  ■ 

Indictment  for  forging  and  uttering  a 

bank  note,  679 
Indictment  for  forging  a  will,  679 
Indictment  for   forging   a  bill    of   ex- 
change, 680 
Indictment  for  forging  an  undertaking, 

warrant,  or  order  for  the  payment  of 

money,  680 
Indictment  for  making  false  entries  of 

stock,  681 
Indictment  for   forging  and  uttering  a 

transfer  of  stock,  681 
Indictment  for  forging  and  uttering  a 

power  of  attorney  to  sell  out  stock, 

&o.,  681 
Indictment  for  forging  a  bond,  682 
Indictment  for  forging  a  receipt,  682 
Indictment  for  having  forged  bank  notes 

in  possession,  682 
See  Factory,  441 

FORNICATION.      See  Lewdness,  Disoe- 

DEULY  House 
FORTUNE  TELLING.    See  Witchcraft, 
Egyptians 

FRAMES 

Malicious  injuries  to,  see  Malicious  In- 
juries TO  Property 
Exportation  of,  see  Manufacturees 
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FRAME-WORK  KNITTERS 

Frame -breaking,  see  MaltOious  In- 
jury 

Pieces  to  be  marked,  682 

Penalty  on  not  marking,  683 

Selling  unmarked  goods,  683 

Penalties  how  to  be  recovered,  683 

Appeal,  683 

Act  not  to  affect,  rights,  &o.,  of  com- 
pany of,  683 

FRAUD 

Obtaining  property  by  false  pretences, 
and  as  to  frauds  in  general,  see  Cheat 

As  to  conspiracy  to  defraud,  see  Con- 
spiracy 

Parol  evidence  admissible  to  prove,  see 
Evidence 

FREE    GAPS.    See  Fish  and  Fisheries, 

667,  572 
FREE  GOODS.    See  Customs,  Entry 

FREEHOLD 

Larceny  of  things  of,  see  Larceny 
Forcible  entry  into,  see  Forcible  Entry 
In  soil  of  highways,  see  Highways 
In  bridges,  see  Bridges 

FRIENDLY  SOCIETIES,  BUILDING  BE- 
NEFIT     SOCIETIES,    AND     LOAN 
SOCIETIES 
Friendly  Societies, 

Societies  under  repealed  acts  to  continue, 

686 
Their  rules  to  continue  in  force,  687 
Contracts,    &o.,    to    be    still    in   force, 

687 
Their  exemption  and  powers  under  18 

&  19  Vict.  c.  63,  687 
As  to  societies  dissolved  before  18  &  19 

Vict.  c.  63,  691 
What  interest  to  have,  700 
Society  may  change  its  name,  687 
How  formed,   and   for  what  purposes, 
687 
For  payments  on  death  of  members, 

688 
Relief  in  sickness,  688 
For  assisting  members  travelling  for 

employment,  688 
For  affording  temporary  relief,  688 
In  case  of  accident,  688 
In  case  of  shipwreck,  688 
For  purchasing  coals,  688 
For  assurance  against  cattle   losses, 

683 
For  accumulating  surplus,  688 
Registrars,  how  and  by  whom  to  be  ap- 
pointed, 687 
Their  salaries,  687 
As  to  expences  of  their  office,  687 
Award  of,  conclusive,  691 
Award,  evidence  of  dissolution,  691 
Annual  report  of,  to  contain  particulars 
of  award,  691 
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FRIENDLY  SOCIETIES,  &c.— continued. 
I.  Friendly  Societies— continued. 

Certificate  necessary  before  payment  on 

death  of  a  child,  688 
Benevolent  Societies, 
When  entitled  to  benefit  of   friendly 

societies  act,  689 
Society, 
How  dissolved,  689 
Dissolution  how  proved,  691 
Unlawful  oath  not  to  extend  to,  689 
On  dissolution  of,  what  not  necessary  to 

state  in  agreement,  690 
May   unite    with  other  societies,     and 

transfer  its  engagements,  691 
Minors  may  be  elected    members    of, 

692 
Buildings  or  lands  for  meetings  of  so- 
ciety may   be  purchased   or  leased, 

692 
Frauds,  how  punishable,  692 
In    case   of    withholding  money,    &c.j 

696 
Trustees  of  societies,   how    appointed, 

692 

Society's  property  to   vest  in  them, 
693 

May  bring  or  defend  actions  by,  or 
against  society,  693 

Indemnity  to,  699 

Transfer  of  stock  on  trustees  ceasing 
to  act,  701 
Officer  of  society  may  be  sued  and  made 

defendant  for  society,  693 

Eesponsibility,  how  limited,  694 

Property  of  society,  how  recoverable 
in  case  of  death  of,  695 

Or  insolvency  of,  695 
Treasurer  of  society, 

To  give  security,  694 

To  account,  694 

Property  of,  how  recovered  if  officer 
die  or  become  insolvent,  695 
Funds  of,  how  to  be  invested,  699,  700 
How  transferred,  701 
Rules  for  government  of,  to  be  framed, 

696 
What  rules  to  contain,  697 
Copies  of,  to  be  sent  to  registrar  and  his 

certificate  obtained,  697 
Form  of  registrar's  certificate,  697 
Actuary's  certificate,  with  rules  if   be 

table  of  annuities,  697 
May  be  altered,  amended,  rescinded,  at 

meetings  duly  convened,  698 
Certificate  of  registrar  necessary  to  va- 
lidity of  rules,  698 
Circulating  false  copy  of,  a  misdemeanor, 

699 
How  receivable  in  evidence,  699 
When  place  of  meeting  of,  is  altered  no- 
tice to  be  sent  to  registrar,  698 
Granting  payment  annually  to  nominees, 

when  may  have  benefit  of  18  &   19 

Vict.  c.  63,  706 
vor,.  II. 


FRIENDLY  SOCIETIES,  ko.— continued. 
I.  Friendly  Societies — continued. 

Member,  if  serving  in  militia,  extra 
payment  may  be  demanded  of,  706 

On  death  of,  sum  under  501.  may  be 
paid  without  administration,  699 

Not  to  receive  more  than  300/.  or  30^ 
a-year  from  any  number  of  societies, 
702 
Commissioners  for  reduction  of  national 

debt. 

Provisions  as  to  investing  societies'  funds 
with,  700,  701 

As  to  redepositing  money  withdrawn, 
701 
Trustees, 

May  subscribe  to  hospital  or  provident 
institution,  702 

To  make  returns  of  funds,  &c.,  to  regis- 
trar, 705 
Disputes, 

To  be  decided  according  to  rules  of 
society,  702 

To  be  settled  by  justices,  if  rules  so 
direct,  703 

Justices  may  mate  orders,  703 

When  may  be  settled  by  county  Court, 
703 

Order  of,  how  enforced,  704 

Lord  chancellor  may  make  order  respect- 
ing county  court  proceedings,  705 

How  to  be  settled  in  case  of  societies 
whose  rules  not  certified,  705 

Regulation  of  18  &  19  Vict.  c.  63,  ex- 
tended  to    other    disputes   between 
executors,  &c.,  705 
Penalty  for  not  making  returns  to  regis- 
trar, 705 

Returns  of  society's  funds  and  position, 
&o.,  to  be  sent  to  registrar,  annually, 
705 

How  to  be  made,  705 

II.  Benefit  SuilcHng  Societies. 

Persons  may  form  themselves  into  a 
society,  and  raise  a  fund  for  their  mu- 
tual benefit,  and  make  rules,  &o., 
716 

May  alter  and  amend  rules,  716 

Societies,  in  rules,  to  declare  purpose  of 
establishment,  &c.,  716 

Such  purpose  to  be  complied  with, 
717. 

Monies  not  to  be  misapplied,  717 

Manner  of  proceeding  in  case  barrister 
shall  refuse  to  certify,  717 

Justices'  approval  of  tables,  717 

No  society  entitled  to  benefit  of  act,  un- 
less rules  entered  in  a  book  and  con- 
firmed, &c.,  717 

Rules,  when  entered  and  deposited,  to 
be  binding  on  members  and  depositors, 
717 

Copy  of  transcript  evidence,  718 
4  Y 
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FRIENDLY  SOCIETIES,  kc— continued. 

II.  Benefit  Building  Societies — cmitinued. 

No  confirmed  rule  to  be  altered  but  at 
a  general    meeting    of    society,    &o., 
718 
Bules  to  specify  place  of  meeting  and 

duties  of  officers,  718 
Societies  may  alter  place  of  meeting, 

718 
Society  may  appoint  officers,  718 
Securities   to    be   given   for   offices    of 

trust,  if  required,  719 
Treasurer  or  trustees  to  give  bond  to 

clerk  of  peace,  719" 
Appointment  of  committees,  719 
Powers  of  standing  committees  to  be 
declared  in  rules   of   society,  and  of 
particular  ones  entered   in   a   book, 
719 
Committee  controllable  by  society,  719 
Treasurer  or  trustees  to  lay  out  surplus 

of  contributions,  719 
And  to  bring  the  proceeds  to  account, 

720 
Treasurers,  &c.,  to  render  accounts,  and 

pay  over  balances,  &c,,  720 
And  in  case  of  neglect,  application  may 

be  made  to  exchequer,  &c.,  720 
Where  trustees,  &c.,  are  out  of  jurisdic- 
tion of  court,  or  uncertain  if  alive,  or 
they   refuse   to   convey,  &c.,    exche- 
quer may  appoint  a  person  to  convey, 
721 
When  trustees  absent,  &c.,  courts  may 
order  stock  to  be  transferred  and  di- 
vidends paid,  721 
No   fee  for   any   proceedings   in   such 

courts,  722 
Who  to  be  named  in  orders  of  court  for 

making  transfers,  722 
Act  to  be  an  indemnity  to  the  bank, 

722 
Payment  in   case  of  death  of  officers, 

722 
Effects  of  societies  vested  in  trustees  or 
treasurer,  who  may  bring  and  defend 
actions,  &c.,  722 
Limitation    of    responsibility   of    trea- 
surers or  trustees,  723 
Treasurer,  &c. ,  liable  for  money  actually 

received,  723 
Payment  to  persons  appearing  to    be 

next  of  kin,  valid,  723 
For   payment   of  sums   not   exceeding 
201.,  where    members  die  intestate, 
723 
Justices  may  hear  cases  of  fraud,  and 
punish   by    fine    or    imprisonment, 
724 
Conviction,  72i 
Warrant  of  distress,  724 
Commitment,  724 
Proceeding  by  indictment,  &c.,  724 
Proceedings  necessary  for  dissolution  of 
spciety,  724 


FRIENDLY  SOCIETIES,  ka.— continued, 

II.  Benefit  BvMding  Societies — continued. 

Stock  not  divisible  but  for  general  pur- 
poses of  society,  725 

Penalties  for  illegal  dissolution  or  divi- 
sion of  funds,  725 

Bules  to  be  made  directing  whether  dis- 
putes shall  be  settled  by  justices, 
725 

Or  by  arbitration,  725 

Appointment  of  arbitrators,  725 

Award  conclusive,  725 

Justices  to  enforce  compliance  there- 
with, 726 

By  order,  726 

By  warrant  of  distress,  726 

Reference  of  disputes  to  justices,  if 
so  directed  by  rules  of  society, 
726 

Orders  of  justices  final,  728 
No  appeal,  728 

Not  removeable,  728 

Not  restrainable  by  injunction  of  court 
of  equity,  728 

Minors  may  be  members,  and  have  legal 
authority  to  act,  728 

Societies  shall  make  annual  audits 
and  statements  of  funds  to  members, 
728 

Returns  to  be  made  to  clerks  of  peace 
at  certain  periods,  728 

Exemption  from  stamp  duties,  728 

Construction  of  words  in  act,  728 

Two  transcripts  of  rules  to  be  submitted 
to  a,  barrister,  &c.,  who  is  to  certify 
same,  729 

Barrister,  &c.,  to  certify  both  tran- 
scripts, 729 

Fee  payable  to  barrister,  729 

One  transcript  to  be  returned  to  society, 
the  other  to  be  sent  to  clerk  of  peace, 
729 

Justices  to  confirm  rules,  729 

Transcript  to  be  filed,  729 

Rules,  &c.,  to  be  binding  when  certified 
by  barrister,  729 

Barrister  not  to  be  entitled  to  fee  in  re- 
spect of  alterations  within  three  years, 
nor  for  certificate  to  rules  being 
copies  of  those  already  inrolled, 
730 

Returns  of  sickness,  &c.,  to  be  sent  to 
barrister,  730 

If  rules  of  society  direct  reference  of 
disputes  to  arbitration,  and  society 
refuse  to  grant  arbitrators,  '&c., 
justices  may  determine  the  disputes, 
730 

Provision  in  case  member  is  expelled, 
730 

Executors,  assignees,  &c.,  of  officers  to 
pay  money  due  to  society  before  other 
debts,  730 
Letters  to  and  from  barristers  and  ad- 
vocates to  be  free  of  postage,  731 
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FRIENDLY  SOCIETIES,  &o.— continued. 

II.  benefit  Building  Societies— continued. 

Provisions  of  former  statutes  to  con- 
tinue in  force  as  to  societies  estab- 
lished under  them  until  they  shall 
conform  to  the  provisions  of  10  Geo. 
4,  c.  56,  as  hereby  amended,  731 

Construction  of  words,  731 

The  6  &  7  Will,  i,  c.  42,  731 

Societies  may  be  established  for  the  pur- 
chase or  erection  of  dwelling  houses, 
732 

Bonus,  &o.  not  to  be  usurious,  732 

Kules  may  be  made  to  provide  forms 
of  conveyance,  &c.,  732 

Provisions  of  friendly  societies  acts  ex- 
tended to  this,  732 

Receipt  indorsed  on  mortgage  to  be  suf- 
ficient discharge  without  re-convey- 
ance, 733 

Not  to  authorise  investment  of  funds  in 
savings  bank,  733 

Benefit  of  act  to  extend  to  all  societies 
established  prior  to  June,  1836,  733 

Exemption  from  stamp  duties,  733 

III.  Loom  Societies. 

The  3  &  4  Vict.  u.  110,  706 

Repeal  of  part  of  5  &  6  Will.  4,  t.  23, 
706 

Society  not  liable  to  penalties  for  loans 
made  before  passing  of  act,  707 

Formation  of  loan  societies  under  re- 
strictions in  this  act,  707 

Three  transcripts  of  rules  to  be  sub- 
mitted to  a  barrister,  &o.  707 

Who  is  to  certify  the  transcripts,  707 

Fee  payable  to,  707 

One  transcript  to  be  kept  by  the  bar- 
rister, 707 

Another  returned  to  the  society,  707 

And  the  third  sent  to  clerk  of  peace, 
707 

Justices  to  confirm  rules,  707 

Rules,  &c.,  to  be  binding  when  certified 
by  barrister,  707 

No  confirmed  rule  to  be  altered  but  at 
a  general  meeting  of  society,  &c., 
707 

Limitation  of  fee  payable  to  barrister, 
708 

Rules  to  be  entered  in  a  book  to  be  kept 
by  officer  of  society,  708 

Property  of  society  vested  in  the  trus- 
tees, 708 

Societies  to  issue  debentures,  709 

Trustees  signing  debentures  not  per- 
sonally liable  unless  specially  under- 
taken, 709 

Sums  under  oOZ.  deposited  in  any  loan 
society  payable  without  probate  to  re- 
presentative of  deceased  debenture 
holder,  709 

Treasurer,  &c.,  to  give  security,  709 


FRIENDLY  SOCIETIES,  kc— continued. 

III.  Loan  Societies— continued. 

Amount  of  loan,  709 

No  note  or  security  liable  to  stamp  duty, 

709 
Securities  not  transferable,  710 
Recovery  of  loans,  710 
Recovery  of  loans  in  courts  of  request, 

711 
Power  for  societies  to  reduce  demand  to 

enable  courts  of  request  to  adjudicate, 

711 
Treasurer  of  any  loan  society  to  sue  on 

securities  granted  to  his  predecessor, 

711 
Sum    to  be    demanded    for    inquiries, 

711 
Sum  for  interest,  711 
New    schemes    must    be    certified    by 

actuary  of  national  debt  office,  712 
Sums  herein  stated  to  be  in  fuU  of  all 

charges,  712 
Clerks,  &o.,  overcharging  liable  to  penal- 
ties of  usury,  712 
Instalments  not  to  be  paid  in  advance 

nor  loans  to  be  balloted  for,  712 
Forms  stated  in  schedule  may  be  used, 

713 
Abstract  of  accounts  to  be  made  yearly, 

and  sent  to  barrister,  713 
Copy  to  be   laid    before    Parliament, 

713 
Trustees  not  personally  liable,  713 
Forms 
Schedule  to  the  Z  Si  Vict.  c.  110,  713. 


IV.  Industrial  Societies. 

Established  under  former  acts  to  be 
deemed  established  from  date  of  re- 
gistration, 738 

Entitled  to  certificate  of  registration  on 
application  to  registrar  of  friendly 
societies,  733 

Form  of  certificate,  739 

Constitution  of,  under  30  &  31  Vict.  v. 
117,733 

Provisions  of  friendly  societies  acts  ap- 
plied to,  737 

Certificate  of  registration  to  vest  pro- 
perty in  society,  734,  737 

Exempted  from  income  tax,  738 

Copy  of  rules  of,  to  be  delivered  to  per- 
sons on  demand,  734 

Not  to  be  registered  in  name  of  existing 
society,  734 

Name  to  be  published,  734 

Penalty  for  non-publication,  734 

To  have  a  registered  office,  735 
Penalty  on  default,  735 
Notice  of  situation   to  be  given  to 
registrar,  735 

Rules  to  be  signed  and  effect  of  signa- 
ture, 735 

Declaration  to  accompany  copy  of,  738 
4  T  2 
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IV.  Industrial  Societies— continued. 

Alteration  of  or  additions  to  be  regis- 
tered, 738 
As  to  winding  up  of,  735 
Dissolution  of  not  to  prevent  winding 

up  of,  735 
Provisions  of  joint  stock  acts  may  apply, 

735 
Members  of,  liability  of  past  and  present, 

735 
Interest  may  be  transferred,  737 
May  inspect  books,  736 

Limitations  of  interest  of,  737 
May  be  constituted  under   company's 

acts,  736 
Annual  returns  to  be  made  out  for  regis  • 

trar,  736 

Penalty  for  not  making  returns,  738 
Rules,    schedule  of  matters  to  be  pro- 
vided, 736, 739 
Form  of,  738 
Penalties,  how  recovered,  738 
Forms,  schedule  of,  739 

FRUIT  AND  FRUIT  TREES.  See  Wood. 
Stealing  of,  see  Laeoent 

FULLER'S  EARTH.    See  "Woollen  Manu- 

]?AOTDEEE 

FULMINATING    MERCURY.      See  GuN- 

POWDEB,  PeeCDSSIOS  CaPS 

FUNDS, 

Forgery  relating  to,  see  Foegee? 
Larceny  of  stock,  see  Laeceny 

FUNERALS, 

When  exempt  from  tolls,  1237 

FURIOUS  DRIVING, 

Death  occasioned  by,  see  Homicide 
Injuries  to  passengers  occasioned  by,  see 

Stage  Coaches 
Penalty  for  riding  or  driving  furiously 

to    the    danger    of     passengers,    see 

Police 
Penalty  for  furious  riding  or  driving  on 

highways,  see  Highways  in  Genbeal 

FURZE, 

Burning  it  in  forests,  see  Buening 

FUSTIAN  CUTTING  WORKS.    See  Fao- 

TOEIES,  481 

GAME. 
I.  Bepeal  of  Statutes  hy  1  &2  Will.  4,  c. 
32. — Act  not  to  extend  to  Scotland  or 
Ireland. 


II.  What  shall  be  deemed  Game,  742. 

III.  Property  m  Gam,e  in  General. 

Tame  animals,  742 

Wild  animals,  742 

Taking  and  killing  them,  743 

Taking  and  taming  them,  743 

Inclosing  them,  743 

Young  ones,  &o.,  743 

Ratione  soli,  743 

IV.  Property  in,  and  Laws  as  to,  Game  in 
Franchised  Places. 

In  general  every  certificated  person  may 
kill,  744 

Statute  1  &  2  Will.  4,  c.  32,  not  to  affect 
any  existing  or  future  agreements 
respecting,  744 

Nor  any  rights  of  manor,  forest,  chase, 
or  warren,  744 

Act  not  to  affect  Queen's  forest  rights, 
&c.,  744 

In  franchises,  745 

Forests,  745 

Purlieu,  745 

Chase,  746 

Park,  746 

Free  warren,  746 

General  observations  as  to  these  fran- 
chises or  royalties,  747 

V.  Properly  in,  and  Laws  as  to,  Game  in 
Manors,  Warrens,  Decoys,  Preserves,  and 
Private  Grounds, 

Manors,  748 

Power  of  the  lord  to  seize   dogs,  &c., 

749 
The  4  &  5  Vict.  u.  35,  749 
Hare  and  rabbit  warrens,  750 
Decoys,  750 
Rookery,  750 

Preserves  and  private  grounds,  750 
Propertv  in  game  by  the  common  law, 

750 
Grant  of  mere  right  to  sport  must  be  by 

deed,  751 
But  parol  licence  as  such  suffices,  751 
A    reservation   or    exception,   when    a 

grant,  751 
What  rights   acquired  by   a  grant    or 

licence  to  sport,  751 
A  liberty  "  to  fowl "  is  a  profit  S.  prendre, 

751 
Liberty  "to  hawk,"  751 
"  To  fish,"  752 
"To  hunt,"  752 

"  To  hawk,  hunt,  fish,  and  fowl,"  752 
"  To  sport,"  752 
Landlord  to  have  game  under  existing 

leases  except  in  certain  cases,  752 
Exceptions,  752 
Act    not  to  affect  existing  or  future 

agreements  respecting  game,  nor  rights 
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QAME—continiied. 

V.  Property  in,  &c.  Game  m  Manors,  (be— con. 

of   manor^  forest,  chase,  or  warren, 

752 
Nor  to  affect  cattle-gates  or  right  of 

common,  752 
Lord  of  manor  to  have  game  on  waste, 

753 
Landlord,  having  reserved  the  right  to 

the  game,  may  authorise  others  to  kill 

it,  753 
Term,  "lord  of  manor,"  &c.  to  include 

"lady  of  manor,"  &o.,  752 
Where  landlord,  &o.  has  right  to  game 

in    exclusion   of    occupier,    occupier 

liable  to  a  penalty  for  killing  it,  764 
When  several  penalties  may  be  incurred 

or  not,  754 

VL  Who  may  kill  or  take  Qame;  Penalty, 
&c.  for  Icilling  it,  &c.,  without  being 
authorised. 

Who  authorised  to  kill  game,  &c.  in 
.  general,  753 

Certificated  persons  may  kill  game,  sub- 
ject to  the  law  of  trespass,  753 
Proviso  as  to  gamekeepers,  753 
Gamekeepers  not  to  act  beyond  limits  of 

appointment,  753 
Where  the  landlord,  &e.  has  the  right  to 

game  in  exclusion  of  the  occupier,  the 

occupier  shall  be  liable  to  a  penalty  for 

killing  it,  754 
Penalty  for  killing  or  pursuing  game 

without  a  certificate,  754 
Penalty  to  be  cumulative,  754 
Enactment  should  be  construed  strictly, 

754 
An  infant  subject  to  the  penalty,  754 
Feme  covert,  755 
Several  persons,  755 
Dog  or  engine  used  by  several  persons 

to  kill  game,  755 
Catching  a  hare,  evidence  of  taking  it, 

755 
What  an  using,  755 
The  justice  should  be  fully  satisfied  of 

the  intent,  755 
How  far  an  uncertificated  person  may 

sport  with  or  for  a  certificated  one, 

756 
What    dogs    and    engines  within    the 

enactment,  755 
What  deemed  game,  756 
What  number  of  penalties  incurred  by 

killing  several  heads  of  game,  &c.  756 
Several  penalties  in  same  conviction,  757 
How  far  punishable  by  indictment,  757 
Conspiring  to  kill  game,  &o.,  757 
Night  poaching,  &o.,  757 

VIL  Oameheepers,  and  herein  of  the  Puwer 
to  search  for,  seize,  and  kill  Game,  tkc. 
Lords  of  manors,  &c.  may  appoint  game- 
keepers, 757 


QAM  ^—continued. 

VIL  Gamekeepers,  ifcc. — continued. 

Power  of  gamekeepers  in  manors,  758 
Lords  of  manors,  &c.  may  grant  depu- 
tations, 758 
Appointment  of  gamekeepers  in  Wales, 

758 
Appointments  of  gamekeepers  to  be  re- 
gistered with  clerk  of  peace,  758 
Cannot  act  as  such  beyond  the  limits  of 

his  appointment,  759 
Power  over  trespassers,  769 
Gamekeeper's  certificate,  759 
Form  of  appointment  or  deputation  of 

gamekeepers,  761 
Hares  may  be  killed  without  deputation, 

761 

Authority   to    take    and   kiU,    how 
limited,  751 

Authorised  persons  not    subject   to 
gamekeepers'  tax,  762 
What  manor,  &c.  or  title  to,  sufScient, 

769 
Power  to  seize  guns,  dogs,  game,  &o.,  760 
Whether  power  to  shoot  dogs,  760 
Park-keepers  empowered  to  seize  guns, 

&c.,  760 
Gamekeeper  not  authorised  to  sell  game, 

761 
As  to  gamekeepers  sporting  beyond  their 

manors,  761 
A  gamekeeper  seizing  the  dog,  &c.  of 

another  gamekeeper,  761 
Discharging  gamekeeper,  761 
Form    of  appointment  or  deputation, 

761 

VIII.  Certificate  to  he  taken  out,  and  Con- 
sequences of  Omission. 
The  1  &  2  Will.  4,  c.  32,  not  to  affect 
existing  laws  respecting  certificates, 
762 
Penalty  for  killing  game  without  a  cer- 
tificate cumulative,  763 
Commissioners   of    taxes    to   have    the 

management  of  certificates,  763 
Licences  and  certificates,  to  take  and 
kill  game,  764 
Duties,  763 

To  be  excise  duties,  763 
Penalty  for   not  taking  out  licence, 

764  ^ 
Exceptions  and  exemptions,  764 
To  be  taken  out  on  behalf  of  assessed 

servants,    acting    as    gamekeepers, 

765 
May  be  continued  to   successors  on 

change  of  gamekeeper  or  revocation 

of  deputation,  765 
Not  available  out  of  limits  of  manor 

for  which  gamekeepers   appointed 

765 
Party  to  produce  licence  on  demand 

and  declare  name  and  place  of  resi- 
dence, 765 
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VIII.  Oeriificate  to  be  taken  out,  &c. — con. 
Penalty  for  refusal,  766 
To   be  void  if    party   convicted    of 

offence  under  1  &  2  W.  4,  u.  32,  or 

2  &  3  W.  4,  c.  68,  766 
List  of  persons  licensed  to  be  pub- 

lisbed,  766 

IX.  Wluen  and  how  Game  may  le  taJcen  and 
Jcilled,  tike. 

Killing  game  on  a  Sunday  or  Christmas 

day,  768 
Killing  game  out  of  season,  768 
Laying  poison  to  kill,  768 
Possession  of  game  illegal  after  ten  days 

in   dealers,  and   forty  days  in  other 

persons  from    expiration   of   season, 

768 
Destroying  or  taking  eggs  of,  769 

X.  Dealing  in  Game. 

Certificated   persons  may  sell  game  to 
licensed  dealers,  769 

Licences  to  deal  in  Game. 

Provisions  of  1  &  2  W.  4,  c.  32,  and  2  & 

3  Vict.  c.  35,  to  apply  throughout  the 

United  Kingdom,  767 
Parties  licensed  to  obtain  a  licence  under 

23  &  24  Vict.  c.  90,  767 
Penalty  for  dealing  in  game  without  ex- 
cise licence,  767 
To   be  granted  only  to  persons  having 

licences  from  justices,  767 
List  of  persons  licensed  to  be  kept  for 

inspection,  767 
To   be  granted  by  inland  revenue   at 

chief  office,  or  by  officers  at  other 

places,  767 
Duration  and    expiration    of    licences, 

768 
Available    throughout    the     kingdom, 

768 
Proviso  as  to  gamekeepers,  769 
Justices  to  hold  special  session  yearly 

for  granting  licences  to  deal  in,  769 
Form  of  licence,  770 
Dealer  to  put  up  a  board  on  his  house, 

770 
Duration  of  licence,  770 
Sessions  for  licence  may  be  held  at  any 

time,  770 
Proviso  as  to  partners,  770 
Licences  when  to  become  void,  770 
Penalty  for  selling  without  licence,  and 

on  certificated  persons  selling  to  un- 
licensed persons,  770 
Exceptions  as  to  innkeepers,  770 
Penalty  for  buying,  except  from  licensed 

dealers,  771 
Penalty  on  licensed  dealers  buying  from 

uncertificated  persons,  771 
Or  selling  without  a  board  affixed"  to 

house,  771 
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X.  Sealing  im  Game — continued. 

Or  fixing  boards  to  several  houses,  &o., 
771 

Or  persons  not  licensed  pretending  to  be 
licensed,  &c.,  771 

As  to  buying  and  selling  game  by 
servants  of  a  licensed  dealer,  771 

Indemnity  to  persons  prosecuting  for 
offences  committed  against  the  re- 
cited enactment,  771 

XI.  Trespasses  in  Pursuit  of  Game. 

Wliat  a  Trespass. 
In  general,  772 
Pursuing  game,  772 
Pursuing  beasts  of  prey,  as,  foxes,  &c., 

772 
Landlord's   right   to   enter  on  land  of 

tenant,  772 
On  highways,  772 

The  Remedies  for  Trespasses. 

Trespassing  in  day-time  upon  lands  in 

search  of,  773 
Five  or  more  persons  committing  tres- 
passes, 773 
Party  may  set  up  same  defence  as  to  an 

action,  773 
"Where  occupier,  not  being  entitled  to 

game,  allows  another  to  kill  it,  party 

entitled  to  game  may  enforce  penal- 

ty,  774 
Entering   and  being   on  land  but   one 

ofience  under  this  section,  775 
A  party  in  pursuit  of  game  on  highway 

may  be  a  trespasser  under  it,  775 
But  a  party  by  firing  into  a  field  cannot, 

775 
Information  under  it,  by  whom  may  be 

laid,  775 
Evidence  of  what  party  says  on  hearing 

of  case,  775 
Description    of    place    iri    proceedings, 

775 
Conviction  not  removable,  775 
Trespassers  after  game  may  be  required 

to  quit  the  land,  and  tell  their  names 

and  abodes,  and,  if  they  refuse,  may 

be  arrested,  775 
Party  arrested  to  be  discharged,  unless 

brought  before  a  justice  within  twelve 

hours,  776 
Trespassers  armed  using  violence,  &o., 

776 
Trespass  in  day-time  in  Queen's  forests, 

776 
What  to  be  deemed  day-time,  776 
The  provisions  as  to  trespassers  not  to 

apply  to  persons  hunting,  &c.,  777 
Game   may  be  taken  from  trespassers 

not   delivering    up    same   when    de- 
manded, 777 


GAME— continued. 

XI.  Trespassers  in  pursuit  of  Game— con. 

Act  not  to  preclude  actions  for  trespass, 
but  no  double  proceedings  for  the 
same  trespass,  777 

Eemedy  for  a  trespass  bv  action,  &c., 
779 

Costs,  779 

"Where  damages  under  40s.,  779 

Proviso  as  to  notice  not  to  trespass, 
780  ^ 

Certificate  to  deprive  plaintiff  of  costs, 
780 

Costs  after  notice  not  to  trespass,  780 

Damages  in  general,  780 

Damages  by  followers,  780 

Eemedy  by  action  on  bond, or  agree- 
ment, 781 

Eemedy  by  suit  in  equity,  781 

Eemedy  by  indictment,  &c.,  781 

The  Mode  of  Preventing  Trespasses. 
Poaching,  act  for  prevention  of,  (25  &  26 
Vict.  c.  114) 

"  Game,"  what  to  include,  778 
"  Justices,"  meaning  of,  778 
Power  to  constables  to  search  persons 

without  warrant  in   certain   cases, 

778 
Under    what    circumstances  justices 

may  convict  under  this  act,  778 
Penalties,  recovery  of,  779 
Conviction  not  to  be  quashed  for  want 

of  form,  or  removable  by  certiorari, 

779 
Power  of  appeal  to  quarter  sessions, 

779 
Eesisting  entry  or  forcing  off  land, 

782 
Seizing,  &c.  dogs,  &c.,  782 
Setting  spears,  782 
Setting  dog-traps>  782 
Setting   spring-guns,  prohibited   and 

made  a  misdemeanour,  784 
Persons  permitting  guns,  traps,  &c., 

set  by  others,  to  continue,  deemed 

to  have  set  them,  783 
Proviso  for  guns  set  in  a  dwelling- 
house,  783 
And  for  traps  for  vermin,  783 
Setting  dog-spears,  783 

XII.  Soldiers  sporting,  &c. 
Provisions  under  the  Mutiny  Act,  784 

XIII.  Recovery  and  Application  of  Penal- 
ties wider  thel  &  2  Will.  4,  c.  32.     Ap- 
peal.— Certiorari,  (be. 
Recovery  and  application  of  penalties, 

&o.,  784 

Tlie  Informaiion. 
Form  of,  784 
Oath  not  necessary,  784 
But,  before  any  proceeding  had  on  the 
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XIII.  Recovery,  tic.  of  Penalties,  Ac. — con. 

information,  the  charge  must  be  de- 
posed to  on  oath  by  a  witness,  784 

Limitation  of  prosecution,  785 

Statement,  &c.  of  time,  785 

Proof  of,  785 

Statement  of  place,  785 

Summons,  or  Warrant. 
Necessity  for,  785 
Enforcing  appearance,  785 
Power  to  summon  witnesses,  786 

Searing  of  the  Case  and  Evidence,  &c. 
In  general,  786 

Penalty  on  witnesses  not  attending,  786 
Evidence,  786 

Not  necessary  to  prove  a  negative,  786 
Upon  what   evidence  justice  ought  to 

convict,  786 
Minute  of  proceedings  to  be  taken,  786 

The  Conviction,  Costs,  &€. 

Form  of,  787      ~ 

As  to  a  literal  adherence  to  the  form 
prescribed,  787 

Where  defendant  makes  default  in  ap- 
pearance, 787 

Stating  the  evidence,  788 

Application  of  penalties,  788 

One  moiety  of  penalties  recovered  to  be 
paid  to  informer,  and  the  other  to 
overseer  or  parish  officer,  788 

Time  for  payment  of  penalties,  and  scale 
of  imprisonment  for  non-payment,  788 

Conviction  for  several  penalties,  788 

Amount  of  penalty,  789 

Costs,  789 

Convictions  to  be  returned  to  ses- 
sions, 789 

Levying  of  Penalty. 
Distress,  789 
Commitment,  789 
Commitment  not  bad  for  defect  in  form 

790 
Payment  of  penalty  after  commitment, 

790 

Appeal  and  Certiorari. 
Appeal  to  sessions,  790 
Notice  of,  790 
Eecognizance,  790 
Costs,  790 

No  certiorari.  Defects  in  form,  &c., 
791 

XIV.  Protection  of  Persons  acting  in  Execu- 
tion o/ 1  <fc  2  Will.  4,  c.  32. — lAmitation 
of  Actions. — Tender  of  Amends. 
Venue,  &c.  in  proceedings  against  per- 
sons acting  under  act,  791 

Notice  of  action,  791 
General  issue,  791 
Tender  of  amends,  791 
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XV.  Offence  of  Night-Poaching  and   going 
armed,  &c.,  against  9  Geo.  4,  e.  69. 

General  Clauses  of  9  Geo.  i,  c.  69. 
■What  shall  be  deemed  night,  792 
What  shall  be  deemed  game,  792 
Limitation  of  proceedings,  792 

Offences  pwnitkalle  under  9  Geo.  i,  c.  69, 
by  summary  Conviction  and  Apprehen- 
sion of  Offenders. 

Punishment  for  taking  game  at  night, 
,792 

First  offence,  792 

Second  offence,  792 

Third  offence,  792 

Apprehension  of  offenders,  792 

Assaulting  gamekeepers,  793 

Warrant  for  apprehension  of  offenders, 
793 

Limitation  of  prosecution,  794 

Form  of  conviction,  794 

Appeal,  &c.,794 

Notice  of  recognizance,  794 

Costs,  795 

No  certiorari,  &o.,  795 

Convictions  to  be  returned  to  sessions 
registered,  and  may  be  given  in  evi- 
dence, 795 

Who  has  authority  to  apprehend,  795 

Who  may  be  apprehended,  795 

In  what  way,  796 

Resistance  by  poachers  when  arrest 
lawful,  796 

Eesiatanoe  when  arrest  unlawful,  796 

Offences  under  9  Geo.  4,  c.  69,  punishalle 
by  Indictment. 
Persons  to  the  number  of  three  going 

out  armed,  797 
Punishment  for,  797 
Third  offence,  797 
What  an  offence  within  act,  797 
What  an  entry,  &o.,  797 
Evidence  of,  797 
Intent  to  take  game,  798 
Some  of  the  defendants  must  be  armed, 

798 
What  are  offensive  weapons,  798 
The  indictment  for,  798 
Description  of  close,  798 
Must    state   an   entry,   &o.    by  night, 

798 
That  defendants  were  armed,  799 
Joinder  of  counts,  799 
Evidence    confirmative  of   accomplice, 

799 

XVI.  Stealing,  ikc,  of  Deer,  destroying  Pari- 
Palings,  tfcc,  assaulting  Keepers,  (be. 
Stealing,  &c.  deer  in  parks  or  inclosed 

parts  of  forests,  800 
In  uninclosed  parts  of  forests,  &c.,  800 
Summary  conviction  and  penalty,  800 
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XVI.  Stealing,  &c.  of  Beer,  &e.—conlinmd. 

Second  offence,  800 

Penalty  on    suspected  persons   having 

venison,    or    engines    for   destroying 

deer,  and  not  accounting  for  it,  800 
How  justices  proceed  if   they  cannot 

convict,  800 
Setting    engines    and    destroying    park 

paling,  &o.,  801 
Seizing  of  dogs,  guns,  &c.,  801 
Assaultingl^keepers,  &o.,  801 
Destroying  covert,  801 

XVII.  Killing,  &c.  of  Hares  and  Conies  in 
Warrens,  &e. 

Offence  of  killing  hares  or  conies  in  war- 
rens, &c.,  in  night-time,  801 

In  day-time,  802 

Proviso  as  to  sea  and  river  banks,  802 

What  an  offence  within  act,  802 

Abettors  punishable  on  summary  con- 
viction, 802 

A  person  in  act  of  committing  offence 
may  be  apprehended  without  warrant, 
802 

A  justice,  on  suspicion  proved  on  oath, 
may  grant  a  search-warrant,  as  for 
stolen  goods,  802 

Compelling  appearance  of  persons  pun- 
ishable on  conviction,  803 

Application  of  forfeitures  and  penalties, 
803 

If  it  person  summarily  convicted  shall 
not  pay,  &c.,  the  justice  may  commit, 
803 

Scale  of  imprisonment,  803 

Justice  may  discharge  offender  in  certain 
cases,  803 

A  conviction  a  bar  to  other  proceedings 
for  same  cause,  804 

Appeal,  804 

No  certiorari,  &c.,  805 

Conviction  to  be  returned  to  sessions, 
805 

How  far  evidence  in  future  cases,  805 

Rights  of  warren,  &c.,  805 

Summary  proceedings,  how  to  be  taken, 
805 

XVIII.  Laws  as  to  Swans. 

A  swan  a  royal  fowl,  805 
Qualification  to  keep  swans,  805 
Stealing  swans  marked,  805 
Swans  unmarked,  805 
Swans'  eggs,  805 

XIX.  Laws  as  to  Pigeons. 

Who  may  erect  a  dovecote,  806 
Dove-cote  not  a  nuisance,  806 
Killing,  &c.  house-pigeons,  806 
Pigeons  trespassing,  806 
Pigeons  to  go  to  the  heir,  806 
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XX.  Laws  as  to  Wild  Ducks,  Teal,  or  Wid- 
geon, and  other  Birds. 

As  to  decoys,  760,  806 
Destroying  iiesta,  &c.,  808 
Grouse,  806 
Rookeries,  806 

XXI.  Laws  as  to  noxious  Birds  or  Animals, 

Noxious  birds  and  animals,  &o.,  806 
Ferocious  dogs,  807 

XXII.  FoJ-ms  as  to,  list  of,  807 

GAMING  AND  LOTTERIES.  See  Horses 

I.  Gaming  in  general. 

Gaining  not  an  offence  at  common  law, 
837 

Unless  by  fraud,  837 

Or  excessive,  837 

Keeping  a  gaming-house,  837 

Cook-figbting,  837 

Statutes  against,  837 

Artificers  and  servants  probibited 
gaming,  837 

Certain  games  declared  of  themselves 
illegal,  838 

No  person  shall  keep  a  place  for  playing 
roly-poly,  or  other  game  with  cards  ur 
dice,  838 

Persons  so  playing  shall  incur  the  penal- 
ties of  12  Geo.  2,  0.  28,  838 

Persons  may  be  summoned  to  give  evi- 
dence, who,  on  neglect  or  refusal,  or 
giving  false  evidence,  shall  forfeit  &01. 
or  be* committed  for  six  months,  838 

No  person  incapable  of  being  a  witness, 
except  the  parties  in  the  cause,  839 

Proviso  for  palaces,  839 

No  privilege  of  Parliament,  &c.,  839 

Winning  lOl.  at  one  sitting,  or  201.  in 
twenty-four  hours,  indictable,  839 

Penalty  for,  &c ,  839 

Offenders  discovering  others  shall  be 
discharged,  839 

What  a  losing  at  one  sitting,  838 

Form  of  indictment,  839 

Action  for  penalty,  839 

Vagrants,  839 

In  prisons,  839 

In  public-houses,  839 

II.  Keeping  or  haunting  Gaming  Souses. 
Keeping  one  an  offence  at  common  law, 

847 

Punishment  for,  847 

The  25  Geo.  2,  o.  36,  s.  5,  declares  the 
common  law,  848 

Gaming-houses  prohibited  by  23  Hen.  8, 
c.  9,  848 

What  deemed  sufficient  evidence  of  com- 
mon gaming-house,  857 

Playing  in  inns,  848 

Cock- pits,  848 

Haunting  gaming-houses,  848 


II.  Keeping  or  haunting  Oaming-hov^es — con. 

Power  of  justices  as  to  keepers  of  such 
houses,  and- those  found  there,  848 

And  of  officers  in  cities  and  towns,  849 

Masters  may  license  servants  to  play 
with  himself  or  friends  in  his  house, 
849 

Punishment  of  offenders  using  unlawful 
games,  849 

Power  of  justices  to  commit,  849 

Penalties,  how  recovered,  849 

Keeping  or  haunting  gaming-houses,  849 

Penalty,  200?.,  849 

No  privilege  of  Parliament,  849 

Overseers  and  constables  may  be  com- 
pelled to  prosecute  gaming-house 
keepers,  849 

In  public-houses,  849 

III.  Lotteries  and  Little  Goes. 

Lotteries  declared  nuisances,  8  JO 

Persons  keeping  such  lotteries,  penalty, 
500Z.,  850 

Offenders  deemed  rogues,  850 

Persons  playing,  &c.  to  forfeit  201.,  850 

Justices  to  prevent  such,  850 

Setting  up  or  advertising  such  lotteries 
a  penalty  of  100?.,  850 

Insurances  on  marriages,  &c.,  and  keeping 
of  offices  for  lotteries,  &c.,  prohibited, 
850 

Printers  publishing  same  subject  to  pe- 
nalty, 850 

Sales  of  lands  or  goods,  and  chances  in 
public  lotteries,  prohibited,  851 

Adventurers  in  same  subject  to  a  penalty 
of  double  sum  paid,  851 

Keeping  an  office,  &c.  for  the  sale  of 
property  by  lottery,  &c. ;  or  adver- 
tising, &c.  lotteries  of  money ;  or  ex- 
posing to  sale  lands,  jewels,  &o.  by 
lottery,  &c.,  shall  be  subject  to  a  pe- 
nalty of  200?.,  851 

Application  of  penalties,  852 

Certain  games  declared  illegal,  and  with- 
in the  acts,  852 

Penalty  of  50?.  on  the  adventurers,  853 

"Passage"  and  other  games  with  dice, 
&c.  illegal  within  the  12  Geo.  2,  c.  28 
853 

Penalty  ou  keepers  of  tables,  &c.,  853 

Penalty  ou  persons  playing  at  those 
games,  853 

Several  penalties,  863 

Sales  of  property  by  lottery,  &o.  void ; 
and  property  forfeited,  &o.,  853 

Little  goes  and  other  lotteries,  854 

Persons  keeping  any  place  for  a  game  or 
lottery  not  authorised  by  law,  &c.  shall 
forfeit  500?.  &c„  854 

Person  offending  to  be  deemed  rogue  and 
vagabond,  854 

Justices  may  authorise  persons  to  break 
open  doors  where  such  offences  com- 
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mitted,  and  apprehend  offenders,  &e., 
854 

Penalty  for  obstructing  persons,  854 

Persons  agreeing  to  pay  any  sum,  or  to 
deliver  goods,  &c.,  on  any  event  rela- 
tive to  such  game  or  lottery,or  publish- 
ing proposal,  shall  forfeit  100?.,  855 

Offenders  may  be  apprehended  on  the 
spot,  and  carried  before  a  justice,  who 
shall,  on  the  penalty  not  being  paid, 
commit  offender,  85.5 
,  Powers  of  justices  may  be  exercised 
under  warrant,  858 

Proof  of  gaming  for  money  not  necessary 
in  support  of  .information  for  gaming, 
858 

Commissioners  of  police  in  metropolis 
may  authorise  constables  to  enter  and 
seize,  858 

What  to  be  deemed  sufficient  evidence 
of  gaming,  858 

Witnesses,  indemnity  of,  858 

Wages  not  recoverable  at  law,  858 

Appeal  to  quarter  sessions  under  8  &  9 
Vict.  0. 100,  860 

Limitation  of  actions,  860 

Conviction  not  to  be  quashed  for  want 
of  form,  860 

Application  of  penalty,  855 

General  issue,  865 

Treble  costs,  855 

Penalties  to  go  to  the  Queen,  and  to  be 
sued  for  in  name  of  Attorney-General, 
&c.,  856,  857 

State  lotteries,  856 

Bankrupt's  certificate,  856 

Foreign  lotteries,  856 

Setting  up,  &c.,  penalty  for,  856 

Selling  or  procuring  chances  in  foreign 
lotteries,  856 

Appeal,  857 

Advertising  foreign  or  illegal  lotteries 
prohibited,  857 

I V.  Forms  as  to. 

Indictment  under  8  &  9  Vict.  e.  119,  861 

Indictment  on  1 8  Geo.  2,  c.  34,  s.  8,  for 
losing  more  than  201.  within  24  hours, 
861 

Commitment  for  keeping  a  gaming- 
house, 861 

Indictment  for  keeping,  862 

Second  count  for  keeping  a  common 
gaming-room  and  place,  862 

GAOLS  AND  HOUSES  OF  CORRECTION 
{For  Counties  and  Hidings,  tfcc.) 

As  to  gaols  and  houses  of  correction  for 

boroughs   and  corporate  towns.     See 

Corporation 
As  to  prisons  for  juvenile  offenders,  see 

Gaols    for  Juvenile   Ofpekdeks, 

post 


GAOLS,  &.O. — continued. 

By  what  Authority  erected.— To  whom,  they 
helong.  Definition  of  terms,  amd  as  to 
contracts  for.  i 

None  to  be  erected  but  by  statute,  864 

To  whom  they  belong,  864 
Prison  Act,  1865  (28  &  29  Vict.  u.  126). 

Repeals  former  acts,  864 

Definition  of  terms  in — municipal  bo- 
rough, prisoner,  prison,  criminal  pri- 
soner, prison  authority,  clerk  of  peace, 
treasurer,  gaoler,  864,  865 

Of  justices  in  sessions  assembled,  865 

Prison  authority,  contracts  by,  in  coun- 
ties, 865 
Prisons,  alligation  to  maintain. 

By  separate  prison  jurisdiction,  865 

Definition  of  separate  prison  jurisdiction, 
866 

Where  county  divided  into  ridings  or 
divisions,  866 

Repayment  of  loans,  extending  time  for 
repayment,  866 

Justices  on  presentment  may  provide 
more  than  one  gaol,  866 

Gaols   in    Ooimties    divided    into  Sidings, 

iH'c.  and  Sessions  for  such  Gaols. 

The  5  Geo.  4,  c.  12,  reciting  4  Geo.  4,  c. 
64,866 

In  counties  divided  into  ridings  or  di- 
visions, a  court  of  sessions  for  the 
gaol  shall  be  held ;  and  such  court  shall 
possess  all  powers  given  by  the  former 
act  respecting  the  common  gaol,  867 

Sheriff  to  give  notice  in  the  London  Ga- 
zette, &o.,  of  the  holding  such  court, 
867 

Chairman  and  clerk  to  be  appointed,  867 

Power  and  duty  of  such  court,  867 

Continuance  in  office  by  clerk  of  gaol 
sessions,  867 

Notice  of  holding  gaol  sessions  in  the 
newspapers,  867 

Place  for  holding  sessions  for  the  county 
gaol,  867 

Treasurer  to  be  appointed,  868 

To  account  upon  oath,  868 

Court  to  appoint  salaries,  868 

Proportions  of  county  rates  to  be  paid 
by  each  division,  868 

In  case  of  dispute  as  to  proportions, 
same  to  be  settled  by  arbitrators  ap- 
pointed by  the  justices  or  one  justice 
of  assize  on  circuit,  868 

Award  final  for  ten  years,  and  until  fur- 
ther order,  868 

The  5  Geo.  4,  c.  85,  reciting  5  Geo.  4,  o. 
12,  s.  8,  869 

One  arbitrator  competent,  869 

Order  for  money  to  be  transmitted  to 
treasurers  of  the  several  divisions,  869 

Rates  may  be  mortgaged  for  raising  the 
money,  869 
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Counties  divided  into  Ridings,  &c. — con. 

Bates  on  each  diviaion  to  be  charged  in 
same  manner  as  rates  on  counties  by 
recited  act,  869 

Reports  under  4  Geo.  4,  c.  64,  s.  23,  laid 
before  gaol  sessions,  869 
"  Eeports,  &c.,  transmitted  by  chairman  of 
court  of  gaol  sessions  to  secretary  of 
state,  869 

Beturns  from  keeper  of  prisons  to  be  de- 
livered to  clerk  of  gaol  sessions,  869 

By  whom  convictions  for  recovery  of 
fines,  &o.  to  be  made,  870 

Common  gaol  of  county  to  be  deemed 
within  each  riding  or  division,  870 

To  vihat   Qaols  Prisoners  are  to  be  com- 
mitted, and  Reception  of  them. 
Justice  empowered  to  commit  offenders 
to  any  house  of  correction  near  the 
place  where  they  are  to  be  tried,  870 
How  persons  convicted   of   offences  for 
which  they  are  liable  to  death,   &c. 
shall  be  disposed  of,  870 
Punishment  of  death  to  be  executed  by 

sheriff,  871 
Powers  of  keepers  of  houses  of  correc- 
tion enlarged,  871 
Liability  of  gaoler  for  receiving  person 

illegally  taken,  871 
EogueS  and  vagabonds    committed    to 

house  of  correction  only,  871 
Prisoners  may  be  committed  to  borough 
gaols  for  trial  at  assizes,  871 

Except  where  charged  with  murder, 

871 
Expenses  in  such  cases  how  pro- 
vided for,  871 
How  to  be  calculated,  872 
May  be  removed   to  county  gaol 

previous  to  trial,  872,  874 
Whilst  under  removal  to  be  deemed 

to  be  in  legal  custody,  872,  874 
Account  of  expenses  to  be  made  out 
by,  and  signed  by  clerk  to  jus- 
tices, and  sent  to  town  clerk  of 
borough,  872 
Convicted  at    assizes    for   offences 
within  city  or  borough  may  be 
committed  to  borough  gaol,  872 
In    certain  counties   of   cities  and 
towns,  may  be  committed  and 
tried  at  adjoining  county  assizes, 
873 
Borough  justices  to  have  same  jurisdic- 
tion as   county  justices   under  local 
acts  as   to   offences   within  boroughs, 
873 
Justices  to  declare  when  gaols  or  houses 
of  correction  are  fit  for  reception  of 
persons  committed  for  trial,  874 
As  to  execution  of  sentences  and  costs, 

875 
What  to  be  deemed  adjoinitig  county,  875 
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Appointment  and  removal  of 
their  Remuneration. 

Who  to  have  the  keeping  of  gaols, 
875 

Buying  ofBoe  of  gaoler,  875 

Sheriff  quitting  ofBce,  875 

Liability  of  keeper  for  receiving  a  per- 
son wrongfully  taken,  875 

Entitled  to  protection  of  24  Geo.  2,  u. 
44,  876 

Threatening  or  assaulting,  &c.,  gaolers, 
876 

Escape,  876 

Taking  prisoner  out  of  county  without 
habeas,  876 

Misconduct  of  gaolers  punishable  at 
common  law,  876 

Officers  of  prisons  to  be  appointed  by 
justices  at  sessions,  876 

Chaplain,  assistant  chaplain,  gaoler,  as- 
sistant gaoler,  surgeon,  and  all  neces- 
sary subordinate  officers,  876,  877 

Matron  and  subordinate  officers  where 
females  are  confined,  876 

Matron  when  deemed  gaoler,  876 

Chaplain,  when  may  be  appointed  to  two 
prisons,  876 

Notice  of  appointment  of  chaplain  and 
assistant  to  be  notified  to  bishop,  877 

Tenure  of  office  and  salaries  of  prison 
officers,  877 

Superannuation  of  officers,  877 

Prison  officers  resigning  or  discharged, 
to  vacate  apartments,  877 

Discipline  of  Prisoners  and  Government  of 

Prismis. 

Separation  of  prisoners,  regulations  as  to, 
878 

Cells  to  be  certified  by  inspectors  of  pri- 
sons, 878 

Not  to  be  used  until  certified,  878 

To  be  distinguished  by  separate  mark, 
878 

Appeal  on  refusal  of  certificate  to  secre- 
tary of  state,  879 

Hard  labour,  regulations  respecting,  879 

Dietary  to  be  regulated  by  justices,  and 
tables  to  be  framed,  879 

To  be  approved  by  secretary  of  state, 
879 

Inspector  of  prisons  to  call  attention  to 
any  irregularity  in  any  prison,  879 

Eegulatiou  of  28  &  29  Vict.  c.  126,  sche- 
dule l,f  or  the  government  of  prison3,880 

Prison  to  be  kept  clean,  and  cells  to  be 
painted  or  limewashed,  880 

Sleeping  cells  to  be  washed  once  a 
week  or  oftener,  880 

Trees  not  allowed  against  walls,  880 

Thermometer  to  be  placed  in  prisons, 
880 

Visitors  not  to  sleep  within  precincts, 
880 
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Hours  of  locking  and  unlocking,  880 
Prisoners,    aiimissiou  and    discharge    of, 

880 
To  be  searched  on  admission,  but  not  in 

presence  of  another  prisoner,  880 
Effects  of,  to  be  kept  by  gaoler,  and  an 

inventory  made,  BSO 
Particulars,  as  name,  height,  &c.,  of,  to 

be  registered,  880 
To  be  examined  by  surgeon  previous  to 

discharge,  880 
Not  to  be  discharged  if  suffering  from 

acute  or  dangerous  distemper,  880 
Food,  clothing,  and  bedding  of  prisoners, 
No  spirituous  liquors  or  smoking  allowed, 

but  by  order  of  surgeon,  881 
Such  order,  by  surgeon,  to  be  entered  in 

his  journal,  881 
Debtor  not  to  sell  provisions   to  other 

prisoners,  881 
Prison  allowance  to,    when  unable   to 

maintain  themselves,  881 
Criminal    prisoners     before    trial    may 

maintain  themselves  subject  to  rules, 

881 
And  may  wear  their  own  dress  if  they 

please,  881 
Convicted  prisoners  to  have  allowance  of 

food,  according  to  scale,  to  be  of  pro- 
per quality  and  weight,  881 
To   be  restricted  to  prison   allowances, 

881 
To  be  provided  with  prison  dress,  and  to 

wear  it,  882 
On  discharge  to  have  his  own  clothes, 

or  others  if  necessary,  882 
Bed  and  bedding  to   be    provided   for 

each   prisoner,  regulations  as   to  one 

or  more  in  one  cell,  882 
Regulations  as  to  airing,  washing,  &c.,  of 

bedding,  882 
Prisoners    to    keep    themselves    clean, 

882 
Hair  of  female  prisoner  not  to  be  cut 

without  her  consent,  except  when  ne- 
cessary on  account  of  dirt  or  vermin, 

882 
Prisoners,  employment  of,  882 
Gaming  prohibited,  882 
Work  and  earnings  of  debtors  and  de- 
ductions for    implements    furnished, 

882 
Criminal  prisoners  before  trial  to  have 

option  of  working,  882 
Allowance  out  of  earnings  to  be  made  to 

acquitted  prisoners,  882 
Hard  labour,  regulations  as   to,  of  the 

first  and  second  class,  882 
Days  of  exemption  from,  883 
Prisoners  at  hard  labour  to  be  examined 

by  surgeon,  883 
Employment  of  prisoners  not  sentenced 

to  hard  labour,  883 
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6.  Discipline  of  Prisoners,  &c. — continued. 

Prisoners,  health  of,  883 

Debtors,  regulations  as  to  exercise  of, 
883 

Regulations  as  to  prisoners  in  separate 
confinement,  883 

Prisoners  desiring  to  see  surgeon,  to  be 
reported,  883 

Directions  of  surgeon  to  be  entered, 
883 

Infirmaries  for  sick  prisoners  to  be  pro- 
vided, 883 

Religious  instruction  of  prisoners,  883 

Where  no  chapel  for,  chapel  to  be  pro- 
vided, 883 

Prayers  to  be  read  daily,  883 

Divine  service,  regulations  respecting 
performance  of,  884 

Ministers  of  different  religions  allowed 
to  visit  prisoners,  and  regulations  re- 
specting, 884 

Additional  ministers,  when  may  be  ap- 
pointed, 884 

Regulations  as  to  admission  of,  884 

Gaoler  to  register  religious  persuasions 
of  prisoners,  885 

Books,  printed  papers,  rules  as  to  ad- 
mission of,  885 

Chaplain  to  inform  gaoler  of  any  abuses 
or  improprieties,  885 

Prisoners,  general  instruction  of,  in 
reading,  writing,  and  arithmetic, 
886 

Prisoners,  visits  to,  and  communications 
with,  regulations  as  to,  and  powers  of 
gaolers  respecting,  886 

Prison  offences,  and  regulations  as  to 
punishment  for,  886 

Punishment  by  gaolers  or  visiting  jus- 
tices, 886 

Prisoners  not  to  be  put  in  irons,  except 
in  urgent  necessity,  887 

Corporal  punishment  to  be  attended  by 
gaoler  and  surgeon,  887 

Under  sentence  of  death,  regulations  as 
to  charge  and  custody  of,  887 

Criminals  or  debtors,  rules  as  to,  892 

Regulation  as  to  employment  of,  in  pri- 
son offices,  887 
Prison  officers. 

Assistant  chaplain  may  perform  duty  of 
chaplain,  885 

Chaplain's  substitute,  when  may  act, 
and  his  duties,  885 

Prison  minister's  substitute,  rules  re- 
specting, 885 

Substitute  on  death  of  minister  or  chap- 
lain, 885 

Who  to  be  deemed  subordinate  officers, 
892 

No  prisoner  to  be  employed  as  such,  ex- 
cept debtors  under  certain  conditions , 
887 

Td  obey  gaoler,  890 
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GAOLS,  &o. — continued. 


Discipline  of  Prisoners,  &c, — continued. 

To  be  coustablas  while  acting  as  prison 

officers,  887 
Not  to  receive  visitors  without  leave, 

891 
Not  to  sell  or  let   any  articles  to  pri- 
soners, 887 
Not  to  contract  for  supplies  to  prison, 

888 
To  examine  looks,  bolts,  &c.,  frequently, 

891 
Not  to  take  gratuities,  888 
Not  to  be  absent  without  leave,  891 
Female  prisoners  to  be  attended  by  fe- 
males, 888 
Gate  porter,  duties  of,  891 
Gaoler,  to  reside  within  prison,  888 

To  attend   session    and   make    report, 

891 
To  conform  to  rules  and  regulations  of 

prison,  888 
May  suspend  subordinate  officers,  888 
Must  inspect  prison  daily,  888 
To  transmit  lists  of  prisoners  to  secretary 

of  state,  891 
To  put  up  in  cells  abstract  of  gaol  regu- 
lations, 888 
To  report  mental  state  of  prisoners  to 

visiting  justices  and  surgeon,  888 
To  notify  to  surgeon  and  chaplain  when 

prisoners  want  their  attention,  888 
To  notify  death  of  prisoner  to  coroner, 

888 
And  to  relations,  888 
What  books  and  records  to  be  kept  by, 

888 
Responsible  for  safe  custody  of  all  do- 
cuments in  his  care,  889 
Not  to  be  absent  without   leave   from 

visiting  justices,  889 
Deputy  gaoler,  his  powers  and  duties, 
889 
Matron, 

To  reside  within  prison,  and  her  duties, 

889 
To  inspect  female  prisoners  daily,  889 
Not  to  be  absent  without  leave,  889 
To  appoint  deputy,  when  absent,  with 

consent  of  visiting  justices,  890 
To  keep  journal,  and  what  to   record 
therein,  890 
Surgeon, 

To  visit  prison  twice  a  week,  and  pri- 
soners during  week,  890 
To    make    records   of    sick   prisoners, 

890 
When  to  inspect  every  part  of  prisons, 

890 
To  report  special  cases,  890 
When  may  call  in  additional  medical 

aid,  890 
What  entry   to  be  made   on  .death  of 

prisoner,  890 
When  may  appoint  substitute,  890 


,  Discipline  of  Prisoners,  tt'C. — continued. 

To  report  condition  of  prison  to  jus- 
tices in  sessions,  891 ' 

To  enter  visits  in  book  kept  by  gaoler, 
892 

Prison  iuilding,  enlarging  and  repairing 

o/._ 

Prison  authority  may  .build,  &c.,  and 
borrow  money,  892 

Conditions  as  to  building  prisons  for 
counties  or  boroughs,  892 

Consent  of  secretary  of  state  for  build- 
ing prisons,  how  obtained,  892 

Secretary  of  state  may  approve  or  dis- 
ap  prove  of  plans,  892 

Money  borrowed  may  be  charged  on 
county  rate,  893 

Public  works  loan  commissioners  may 
lend  money  for  building,  893 

Surveyor-general  of  prisons  to  be  ap- 
pointed, 893 

Maintenance    of   prisoners,  contracts   for 
and  appropriation  of  prisons. 
Prison  authority  may  contract  for  main- 
tenance of  prisoners,  893 
With  sanction   of   secretary    of   state, 

893 
Expenses  of  contracts,    how  provided 

for,  894 
Time  of  payment  of  expenses,  895 
Prison  appropriated  for  classification  of 

prisoners,  894 
Public  notice  thereof  to  be  given,  894 
Maintenance  of   prisoners  removed  out 

of  jurisdiction  for  trial,  894 
Who  liable  to  pay  for,  894 
Disputes  as  to  amounts  payable,  settled 

by  arbitration,  895 
Kegulations  as  to  custody  of  prisoners 

by  receiving  authority,  895 

InadeqvMte  prison,  penalty  for,  895 

Government  allowance  withheld  from, 

895 
When  secretary  of  state  may  direct  to 

be  closed,  895 
Prison  regulations    as  to   purchase    of 

lands,  898 

Prisons,  offences  in  relation  to,  896 
Assisting  prisoners  to  escape,  896 
Punishment  for  carrying  in  spirituous 
liquors,  tobacco,  &c.,  contrary  to  pri- 
son rules,  896 
For  carrying  letters  in  and  out  of  prison, 

897 
Notice  of  penalties  to  be  affixed  outside 
prison,  897 

Prisoners,  discharge  of,  897 
When  term  of  imprisonment  expires  on 
Sunday,  prisoner  to  be  discharged  on 
preceding  day,  897 
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Prisoners,  discharge  of — continued. 

Allowances  to  discharged  prisoners,  897 
Means  to  be  given  enabling  prisoners  to 

return  to  place  of  settlement,  897 
Justices  may   grant   certificates  of  ap- 
proval of  prisoners'  aid  society,  897 

Purchase  of  lands  for  gaols,  898 

Jiecovei-y  of  penalties,  actions,  inquests  on 

prisoners. 

Penalties  incurred  under  gaol  act,  how 
to  be  recovered,  899 

Inquests  on  prisoners,  how  held,  899 

Visiting  justices,  how  to  be  appointed,  899 
To  make  rules  for  regulation  of  prisons, 

900 
Visits  of,  to  prison,  900 

Law  of  prisons  generally. 

Distinction  between  gaols  and  houses  of 
correction  abolished,  900 

Prison  to  be  deemed  within  limits  of 
place  for  which  it  is  prison,  900 

Prison  to  be  deemed  within  legal  cus- 
tody of  gaoler,  900 

Nothing  to  affect  jurisdiction  of  sheriff, 
900 

Sheriff  not  liable  for  escape,  except  of 
debtors,  901 

Gaoler  to  give  security  to  sheriff  for 
safe  custody  of  debtors,  901 

Prison,  how  may  be  described  in  writ, 
warrant,  &c.,  901 , 

Gaoler  to  dehver  calendar  of  prisoners  to 
judge  and  justices  at  assizes  and  ses- 
sions, 901 

Prisoners,  how  to  be  removed  for  trial, 
901 

How  in  other  cases',  901 

When  may  be  removed  to  another  pri- 
son by  order  of  her  Majesty,  901 

Custody  and  trial  of,  in  such  substituted 
prison,  901 

Misdemeanor  to  be  divided  into  two  di- 
visions, 902 

Discontinuance    of    certain    prisons    and 

removal  of  prisoners. 

Schedule  of  discontinued  prison,  904 

Provisions  as  to  removal  of  prisoners,905 

As  to  expenses  of  persons  confined  in 
county  prisons  under  act,  905 

Scheduled  prisons  may  be  used  as  look- 
ups, 905 

Compensation  may  be  made  to  persons 
for  loss  of  office,  906 

Justices  in  sessions  assembled,  meaning 
of,  906 

Executions  tvithin  Prisoris. 

Regulations  respecting,  may  be  made  by 

secretary  of  state,  908 
Judgment    of   death    to    be    executed 

within,  907 
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GAOLS,  &c. — continued. 

Executions  within  Prisons — continued. 

Sheriff  to  be  present,  and  to  sign  decla- 
ration, 907 

His  duties  and  powers  extended,  908 
Surgeon  to  certify  death,  907 
Penalty  for  false  certificate,  908 
Body  where  to  be  buried,  907 
Certificate  to  be    sent  to   secretary   of 

state,  and  exhibited  at  prison,  908 
Form  pf.  certificate  and  declaration,  909 

Repeal  of  former  Acts  and  saving  clauses, 

909  ..     "        ,. 

Fees  to  Gaolers,  ffec,  on  Discharge,  cfcc,  of 

Prisoners, 

55  Geo.  3,  v.  50,  902 

Fees  or  gratuities  abolished,  902 

Prisoner  charged  with  felony  or  misde- 
meanor and  acquitted,  discharged 
without  fees,  902 

Fees  usually  paid  to  clerks  of  court, 
assize,  &c.,  aholi^ed,  902 

County  treasurers  to  pay  allowances  for 
places  not  usually  assessed  to  county 
at  large,  903 

Indemnification  for  fees  to  clerks  of 
peace,  903 

Clerks  of  assize  to  deliver  account  of 
fees,  903 

Officers  exacting  fees,  903 

Misdemeanor,  903 

Liberates  to  debtors  granted  free  of  ex- 
pense :  compensation  made  to  sheriSS 
for  same,  903 

How  allowances  raised  for  places  which 
do  not  contribute  to  county  rates,  904 

Allowances  in  certain  places  paid  out  of 
poor-rates,  904 

Provisos,,  S04 

Gaolers  exacting  fees,  &c.,  firom  pri- 
soners, misdemeanor,  904 

Act  not  to  extend  to  King's  Bench,&c.,  904 

GAOLS  FOR  JUVENILE  OFFENDERS, 
Her  Majesty  may  appoint  the  building 

at  Parkhurst  to-be  used  as  a  prison  for 

juvenile  offenders,  912 
Officers  to  be  appointed  by  theCrown,912 
Young  offenders  under  sentence  may  be 

removed  to  Parkhurst,  912 
Term  of  imprisonment  there,  913 
Gaolers,  &c.,  having  custody  of  offenders 

ordered  to  be  placed  there,  shall  cause 

them  to  be  delivered  to  the  governor 

thereof,  913 
As  to  offenders  removed  from  Parkhurst 

as  incorrigible,  913 
Powers  of  the  governor,  913 
Secretary  of  state  to  make  regulations 

for  the  government  of  the  prison,  913 
Corporal  punishment  may  be  inflicted  in 

Parkhurst  prison,  913 
Visitors  to  be  appointed  by  the  Queen 

in  council,  913 
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GAOLS  FOR  JUVENILE  OFFENDERS 
—continiMd. 

Visitors  to  report  the  state  of  the  prison 
to  the  secretary  of  states  914 

Offenders  pardoned  oouditionally  may 
be  comraitted  to  house  of  correction 
if  they  break  the  condition,  or  re- 
mitted to  their  former  sentence,  914 

Offenders  breaking  prison,  &o.,  914 

Penalty  on  rescuing  or  aiding  in  the 
rescue  of  offenders,  915 

Where  offenders  escaping  shall  be  tried, 
915 

Order  of  commitment  'to  be  evidence, 
915 

Expenses  of  prosecution,  915 

Protection  of  the  governor,  915 

Limitation  of  actions,  915 

Annual  report  to  be  laid  before  Parlia- 
ment, 915 

Court  of  Chancery  empowered  to  assign 
the  care  of  any  infant  convicted  of 
felony  to  any  person  other  than  the 
testamentary  or  natural  guardian,  916 

Court  may  rescind  or  alter  such  assign- 
ment, 916 

And  award  costs  in  certain  cases,  916 

Infant  not  to  be  sent  beyond  the  seas, 
&c.,  916 

No  fee  to  be  taken  by  officer  of  court, 
916 

Counsel  may  be  assigned,  916 

This  act  not  to  interfere  with  execution 
of  the  sentence,  916 

GARDENS, 

Larceny  from.     See  Larceny. 
Malicious  Injuries  to.    See  Malicious 
Injuries  to  PBOPEKir. 

GAS.      See  Watching   and  Lighting  op 
Parishes. 

Nuisances  from.     See  Nuisance. 

GATES.    <Sce  Railways. 

Stealing  of,  &c.     See  Larceny. 
Injuries,  &o.  to.    See  Malicious  Inju- 
ries TO  Property. 
On  side  of  highways.     See  Highways. 

GAUGER.    See  Excise. 

GAZETTE. 

Proof  by.    See  Evidence. 

GENERAL   ISSUE.     See  Plea,  Justices, 
Constable. 

GIN.    See  Excise,  Alehouse. 

GLASS, 

Stealing  of.    See  Larceny. 

GLASS  WORKS.    See  Factory,  487,  488 

GLEANING,  917 


GOLD  AND  SILVER  WARES, 

Her  Majesty  by  order  in  council  may 

alter  any  standard  for  gold  wares  not 

less  than  one-third,  917 
To  be  assayed  at  any  lawful  assay  office, 

918 
Gold  not  necessarily  liable  to  marking, 

not  liable  to  gold  plate  duty,  918 
Existing  acts  applicable  to  new  stand- 
ard, 918 
Penalty  for  marking  lower  standard  with 

higher  standard  mark,  918 
Gold  wedding  rings  to  be  assayed  and 

marked,  919 
Indemnity   to  certain   companies,   919. 

See  Forgery,  669 

GOOD  BEHAVIOUR.    See  Surety  for. 
GOODS, 

How  described  in  indictment.      See  In- 
dictment. 
How  described  in   a   conviction.      See 
Conviction. 
See  Customs. 

GORZE, 

Setting  fire  to.    See  Burnins. 

GRAIN.    See  Corn,  Assaults. 

GRAND  JURORS, 

Who  may  be,  &c.  See  Jurors. 

GREAT  SEAL, 

Counterfeiting.     See  Forgery,  639, 

GROUSE,    See  Game. 

GUNBARRELS.     See  Firearms,  540 

GUNS, 

As  to  the   manufacture  of.  See  Fire 

Arms. 
Training  to  use  of  arms.      See  Riot, 
Vol,  IV. 

GUNPOWDER, 

As  to  fireworks,  see  Fireworks. 

Erecting  powder  mills  near  a  town,  a 
nuisance,  919 

Who  may  make,  919 

To  include  peroussion  caps,  ammunition, 
fireworks,  fulminating  mercury,  or 
other  explosive  articles,  923 

Regulations  as  to  making  and  keeping,  921 
Penalty  for  breach  of,  923 

Secretary  of  state  'may,  on  cause  shown, 
sanction  continuance  or  construction 
of  any  magazine  within  prescribed 
distance,  922 

Owners  of  mills  may  make  rules  for 
servants,  and  for  preventing  accidents, 
926 

Penalty  for  doing  any  act  tending  to 
create  an  explosion,  926 

Secretary  of  state  may  authorise  inspec- 
tion of  mills,  927 


1440 

GVNFO'WBER— continued. 

Penalty  for  obstructing  inspection,  927 

When  imports  and  exports  of  may  be 
prohibited,  118,  119 

In  what  places  may  be  made,  927 

What  quantity  shall  be  made  at  one 
time,  921 

What  quantity  shall  be  dried  at  one 
time,  921 

What  quantity  shall  be  kept  in  or  near 
the  place  of  making,  921 

Magazines  to  be  kept  remote  from  the 
mill,  921 

Charcoal  not  to  be  kept  near  the  mill, 
923 

Justices  to  licence  the  erecting  of  mills 
or  magazines,  925,  933 

Notice  of  intention  to  apply  for  licence 
to  be  given  14  days  before,  92.5 

What  quantities  shall  be  carried  at  one 
time,  928 

Loading  gunpowder  before  condemned 
gunpowder  unloaded,  929 

Combustibles  not  to  be  kept  on  ship- 
board, 929 

Gunpowder  in  carrying  not  to  be  de- 
layed, 929 

Power  of  the  justices  to  issue  search 
warrants,  930 

Regulations  on  the  river  Thames,  930 

Seizure  of,  930 

Penalties,  how  to  be  recovered  and  ap- 
plied, 931 

General  exception,  931,  932 

Importation,  919 

Places  appointed  for  breaming  ships, 
and  leaving  and  receiving  gunpowder, 
919 

Penalty,  920 

When  pilots  rendered  incapable,  920 

Unlawful  quantities  of  gunpowder  may 
be  seized,  921 

Seizure  by  police,  921 

What  quantity  of  powder  may  be  kept 
by  persons  not  manufacturers,  of  fire- 
works, ammunition,  &c.,  and  where,  927 
or  manufacturers  of  safety  fuzees, 
933 

Under  what  conditions  may  be  kept  for 
mining  purposes,  928 

Justices  at  petty  sessions  may  regulate 
fees  payable  on  application  for  licence, 
933 

GYPSIES.    See  Egyptians,  Vaqbants. 

HABEAS  CORPUS 

As  to  habeas  corpus  ad  testificandum, 
see  EviDENOB 

I.  Habeas  Corpus  ad  Suhjiciendum. 

The  Habeas  Corpus  Act,  and  other  Acts, 
as  to. 
The  31  Car.  2,  o.  2,  934 
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I.  Habeas  Corpus  ad  Subjiciendum— continued. 

Recital  of  expediency  of  amending  the 
law  as  to  writs  of,  934 

Writ  to  be  returned  in  three  days  after 
service,  and  the  body  brought,  if 
within  twenty  miles,  &c.,  934 

Charges  for  bringing  up  body,  934 

Writ,  how  to  be  marked,  934 

Proceedings  thereon  in  vacation,  93 1 

Persons,  neglecting  two  terms  to  pray  a 
habeas,  shall  have  none  in  vacation 
time,  935 

Officer,  how  to  be  proceeded  against  for 
not  obeying  writ,  935 

Persons  set  at  large  not  to  be  re-com- 
mitted but  by  order  of  court,  936 

Persons  committed  for  treason  or  felony 
to  be  indicted  the  next  term,  or  let  to 
bail,  936 

And  tried  the  term,  &o.,  after,  or  dis- 
charged, 936 

Persons  in  custody  for  debts,  &c.,  936 

Persons  in  custody  iu  one  prison,  how 
removable  to  another,  936 

Habeas  obtainable  out  of  what  courtB,937 

Penalty  for  denying  the  writ,  937 

Counties  palatine  and  privileged  places, 
937 

No  subjects  shall  be  sent  to  foreign 
prisons,  937 

Persons  receiving  earnest  upon  contracts 
to  be  transported,  excepted,  938 

Persons  convicted  of  felony,  and  praying 
transportation,  excepted,  938 

Offenders  may  be  sent  to  be  tried  where 
offences  were  committed,  938 

Prosecutions  for  offences,  within  what 
time,  938 

After  assizes  proclaimed,  no  prisoner  to 
be  removed,  but  before  judge  of  as- 
size, 938 

General  issue,  &c.,  938 

Persons  committed  as  accessaries  before 
the  fact  to  petty  treason  or  felony 
shall  not  be  removed  or  bailed  other- 
wise than  before  this  act  made,  929 

The  56  Geo.  3,  c.  100,  939 

Judges  to  issue,  in  vacation,  writs  of 
habeas  returnable  immediately,  iu 
cases  other  than  for  criminal  matters 
or  for  debt,  939 

Non-obedience  to  such  writ,  contempt  of 
court,  939 

Punishment,  940 

Judges  to  make  writs  of  habeas  issued 
iu  vacation  returnable  in  court  in  next 
term,  940 

Courts  to  make  writs  issued  in  term 
returnable  in  vacation,  940 

Process  of  contempt  may  be  awarded  in 
vacation  against  persons  disobeying 
writs  of  habeas  in  cases  within  31 
Car.  2,  c.  2,  940 

Writ  not  to  issue  out  of  England  into 
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issue  writ,  941 

The  Writ,  when  granted,  how  obtained,  and 
Proceedings  on. 

When  granted,  941 

How  obtained,  its  form,  &c.,  943 

Service  of  writ,  and  proceedings,  944 

What  to  be  done  by  gaoler,  &c.,  944 

Service  on  gaoler,  944 

Service  abroad,  944 

The  return,  944 

Insufficient  return,  945 

Neglect  to  return,  945 

Impeaching  truth  of  return,  945 

False  return,  945 

Amendment  of  return,  945 

Filing  return,  &c.,  945 

Moving  to  discharge,  946 

Remanding  accused,  948 

Bail  by  justices  of  gaol  delivery,  946 

Bailing  by  magistrates  in  country,  946 

Recognizance,  &o.,  946 

Bail,  946 

II.  Habeas  Corpus  ad  Deliberandum  et  Reci- 
piendum, and  Habeas  Corpus  cum  Causd. 

Habeas  corpus  ad  deliberandum  et  reci- 
piendum, 943 
Habeas  corpus  cum  causa,  947 
Exoneretur  on  bail-piece,  947 

III.  Forms  as  to. 

Affidavit  of  prisoner  and  solicitor  to 
ground  habeas  corpus  to  admit  to 
bail,  947' 

Writ  of  habeas  corpus  ad  subjiciendum, 
947 

Return  to,'  948 

Certiorari  to  two  committing  justices  to 
certify  information,  examination,  and 
depositions  upon  which  prisoner  com- 
mitted, 948 

Notice  of  bail  at  judge's  chambers,  949 
See  Customs,  165,  168 

HAIR  POWDER, 

Making  hair-powder,  and  the  excise 
duty  thereon.    See  Taxes. 

HAND- WRITING, 

Proof  of,  See  Evidence. 

HANGING.    See  Execdtion,  Judgment. 

HARBOUR, 

Damaging,  filling  up,  &c.     See  Eivees. 

HARBOURS,  DOCKS  AND  PIERS, 

Harbours  Docks  and  Piers  Clauses  Act, 

1847,  948 

Errors  and  omissions  in  plans,  &c,  may 


HARBOURS,  DOCKS,  AND  PIERS— core. 

be    corrected    by   justices,    who    to 

certify  the  same,  948 
Certificate  to  be  deposited  with  clerk  of 

peace,  948 
Certificate  of  completion  required  before 

rates  taken,  949 
Justices  to  settle  disputes  concerning 

rates  occasioned  by  distress,  949 
Owner  of  vessels  liable  for  damage  to 

works,  949 

Damages,  how  recoverable,  949,  950 
May     recover    damages     from  his 
servauts,  949 
Bye  laws,  how  to  be  published,  950 

To  be  binding  on  all  parties,  950 

Proof  of  publication  of,  950 

May  be  enforced  by  undertakers,  950 
Constables  may  be  appointed,  9.50 

HARBOURING  OFFENDERS.   See  AcoES- 

SABIES. 

HARD  LABOUR,  PUNISHMENT  OF, 
The  3  Geo.  4,  c.  114,  951 
Persons  convicted   of    certain    ofiences 

may  be   sentenced  to   imprisonment 

with,  951 
In  larceny,  961 

Malicious  injuries  to  property,  952 
In  offences  against  the  person,  952 
Robbery,  &o.,  952 
Burglary,  &c.,  952 
Forgery",  962 
Piracy,  952 

Arson,  and  destroying  ships,  &o.,  952 
Other  cases,  952 
Duration  of  labour,  952 
Mode  of  enforcing,  952.  See  Gaols,  879 

HARES    AND     HAREPIPES,    &a.      See 
Game. 

HAWKERS  AND  PEDLARS. 
Who  are,  952 
Expediency  of  laws  as  to,  952' 

I.  Duties,  Licences,  in:. 
The  9  &  10  Will.  3,  o.  27,  and  all  acts 

relating  to  duties  thereby  imposed, 

&c.,  repealed,  953 
Powers  of  9  &  10  Will.  3,  extended  to 

50  Geo.  3,  c.  41,  953 
Who  to  grant  licences  and  to  whom  the 

duty  is  to  be  paid,  953 
When  to  expire,  954 
Licences  annual,  954 
Certificate  for,  954 

Duty  payable  at  time  of  granting,  954 
Exemptions,  954 
Who   are     hawkers,    &o.,    within    the 

statute,  954 
Persons    seeking  orders  for    goods    at 

other    men's    houses    to  be  deemed 

hawkers,  956 

4  z 
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II.  Certificate  to  obtain  Licence. 
Hawkers,  before   licensed,   to    produce 

certificate  of  cliaracter,  956 
Form  of  certificate,  957 

III.  Packages,  Ac.  to  he  marked. 
Packages  of  hawkers  to  have  the  words 

"licensed  hawker,"  &c.,  957 
Persons  not  licensed  using  such  words, 

957 
Penalty,  957 

IV.  JSxemptions  from  talcing  out  Licence. 
Goods  may  be  exposed  to  sale  in  public 

markets,  958 
Proviso  for  sale  of   certain  goods,  &o., 

9.58 
Makers,  &o.  of  goods,  &o.,  958 
Particular  trades,  958 
Foreign  manufactures,  958 
Victuals,  958 

Workers  or  makers  of  goods,  958 
Agents  or  servants  residing  with  maker, 

959 
No   wholesale  trader    deemed   hawker, 

nor  liable  to  penalties  for  going  from 

house    to    house,    selling    goods    by 

wholesale  only,  959 
Carrying  about  coals  in  carts,  &o.  960 

V.  Licensed   Hawkers  may   set    up   any 
Trade. 

Hawkers  duly  licensed  may  set  up  trade 

in  place  of  residence,  960 
General  issue,  when  may  be  pleaded,  960 
Double  costs,  960 
May  sell  tea  and  coffee  under  licence, 

961 

VI.  Wliat  Goods  Sawkers,  tbc.  Prohibited 
Hawking. 

Hawkers  not  to  deal  in  smuggled  goods, 
960 

VII.  Selling  Try  Auction. 

Hawkers  (not  being  residents)  selling  by 

auction,  961 
What  an  offence  within  act,  961 
Form  of  information,  961 

VIII.  Hawking  contrary  to  or  without  a 
Licence,  or  refusing  to  produce  it. 
Trading  contrary  to  licence,  962 
Refusing  to  produce  licence,  962 
Persons  trading  without  a  licence,  or 

refusing  to  produce,  it,  may  be  taken 

before  a  justice,  962 
Trading  without  licence,  962 
What  au  offence  within  act,  962 
Amount  of  penalty,  963 

IX.  Hiring  or  lending  Licences. 
Hiring  or  lending  licences,  963 
What  not  an  offence  within  act,  964 


X.  Forging  Licences. 

Forging  or  using  forged  licence,  964 

XI.  Oonstables  refusing  to  assist,  &c. 
Constables  refusing  to  assist,  964 

XII.  Penalties,  Recovery  and  Application, 
of. — Non-attendance  of  Witnesses. 
Penalties    above  201.   where   to   be  re- 
covered, 964 

Penalties  under  20?.,  how  to  be  recovered, 
965 

Distress,  965 

Overplus,  965 

Imprisonment,  965 

Recognizance,  965 

Time  of  commitment,  965 

Witnesses  refusing  to  attend  or  to  give 
evidence,  965 

Justices  may  mitigate  penalty  on  con- 
viction, 965 

XIII.  Conviction. — General  Issue. 
Form  of  conviction,  966 
Certiorari,  966 

Justices  to  transmit  accounts  of  con- 
victions and  penalties,  966 

To  pay  over  money  to  clerk  of  peace, 
who  to  remit  same,  967 

General  issue,  967 

Treble  costs,  967 

XIV.  Appeal,  967 

XV.  Forms. 

Information  against,  for  not  having  the 
words  "licensed  hawker,"  &o.,  on 
package,  &c.,  968 

Information  against  a  person  not 
licensed  for  having  the  words  "  li- 
censed hawker,"  &c.  on  his  pack,  &c., 
968 

Information  against  a  person  for  trading 
as  a  hawker  without  a  licence,  969 

Information  against  a  hawker  for  acting 
contrary  to  his  licence,  969 

Information  for  not  producing  the 
licence,  969 

Summons  on  preceding  information, 
969 

Conviction,  969 

Warrant  of  distress,  969 

Commitment  for  non-payment,  970 

HAWKS  AND  HAWKING.     See  Game. 
HAY, 

MaHoious  burning  of,  970,  and  see  Burn- 
in  a. 

HEARSAY  EVIDENCE.    See  Evidence. 
HEDGES.    See  Malicious  Injueies. 
HEIR 

Forfeiture  of  lands,  &c.  on  conviction. 

See  FORTEITUBE. 
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HERALDS'  OFFICE. 

Evidence  by  books,  &o.,  49 

HERRINO  FISHERY.    See  Fishebies 

HIGH  SEAS.    See  Customs,  166 

HIGHWAYS  IN-  GENERAL 
What  is  a  Highway. 

At  Common  Law  : 

Definition  of  highway,  975 

Kinda  of,  975 

A  common  street,  975 

Open  river,  975 

Banks  of  same,  975,  984 

Towing-path,  975,  984 

Bridge,  975 

Flight  of  stairs  leading  to  the  Thames, 
973 

Railway,  976 

Size  of  way,  976 

Highway  may  be  circuitous,  976 

Where  it  must  lead  to,  976 

There  may  be  a  highway  without  a 
thoroughfare,  976 

Whether  there  may  be  an  occupation- 
way  and  highway  over  the  same  road, 
976 

By  Statute,  976 

How  a  Highway  may  ie  created. 

By  Prescription,  977 
Direct  evidence  of   way  being  public, 

977 
Presumptive  evidence  of  same,  977 
Termini,  977 
Repairs  by  parish,  977 
Reputation,  977 
Verdict,  978 
Evidence  that  river  public,  978 

By  Dedication,  978 

Express  dedication,  978 

Implied  dedication,  978 

When  presumed,  978 

When  land  under  lease,  979 

Of  crown  lands,  979 

How  presumption  of  dedication  rebutted, 

979 
May  be  partial,  not  qualified,  980 
When  not  taken  to  by  parish,  981 
For  limited  time,  981 
Evidence  of  dedication,  982 
Must  be  by  owner  in  fee,  982 
Consent  of  parish,  983, 1117 
Consent  of  public,  983 

By  A  ct  of  Parliament,  983 

By  Necessity,  984 
Eights  of  public  when  highway  impass- 
able, 984 

By  river  overflow,  984 
Across  open  fields,  985 
See  Highways  (Survjetob) 


HIGHWAYS  m  QE^'KRAJj— continued. 
Of  the  Ownership  of  the  Soil,  &c.,  in. 
To  whom  the  freehold  in,  belpngs,  986 
Presumption  of  ownership  of  soil,  and 

of  waste  lands  adjoining,  986 
As  to  pursuit  of  game  upon,  987 
Encroachment  on  waste  lauds,  987 
Soil  of  navigable  rivers,  987 

Eepeal  of  former  Statutes  If  the  general 
Highway  Act,  5  (fc  6  Will,  i,  c.  60,  987 

Inteipretation  Clause  m  5  <fc  6  Will.  4,  c.  50. 

Interpretation  clause,  988 

"Surveyor,"  988 

"  Parish,"  988 

Inhabitants  of  any  parish  in  vestry 
assembled,  988 

"Highways,"  988 

"  Justices,"  988 

"Church,"  988 

"Division,"  988 

"Owner,"  988 

"Inhabitant,"  988 

"Petty -Session,"  988 

Singular  number,  9,88 

Masculine  gender,  938 

Powers,  &c.  given  to  surveyors  applic- 
able to  bodies  politic,  &c.,  988 

And  see  definition  under  district  high- 
ways acts  of  1862  and  1864,  1096 

Repair  of  Highways. 

Idahility  of  the  Parish  to  repair. — High- 
ways in  Two  Parishes. — Nature  of  Se- 
pairs,  &c. 

Liability  of  parish  to  repair,  989 

Way  under  commissioners,  990 

Way  set  out  under  General  Inolosure 

Act,  990 
Bridges,  990 
Rivers,  991 
Private  ways,  991 
May  be  declared  public  and  repairable 

by  parish  on  application  to  justices  by 

surveyor,  at  request   of   inhabitants 

and  with  consent  of  owner,  1117 
New  highways,,  when  to  be  repaired  by 

parishes,  992 
When 'by    the'councUs    of    cities    or 

■borpnghs,  1122 
Proviso  as  to  determining  utility   of, 

992 
Parish  in  two  counties,  993 
Highway  in  two  parishes,  993 
Justices  to  determine  what  parts  shall 

be  repaired  by  each  parish,  993 
Order  to  be  filed  with  clerk  of  peace,  994 
Proviso  in  case  of  highway  repaired  by 

party  ratione  tenurse,  &c.,  994 
Sessions  may  decide  liability,  994 
Parishes,  &c.,  bound  to  repair  the  part  so 

allotted,  995 
Costs  of  proceedings  how  defrayed,  &c., 

995 

4  z  2 
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Repair  of  Sighways — continued. 

Boundary  o£  counties,  &o.  not  to  be 
olianged,  except  for  purpose  afore- 
said, 995 

To  charge  parish,  with  repair  of  high- 
way lying  out  of  it,  must  show  con- 
sideration, 995 

No  agreement  can  exonerate  a  parish 
from  liability  to  repair,  995 

As  to  nature  of  repairs,  996 

Widening,  996 

Where  repairs  must  be  ineffectual,  996 

Cleaning,  parish  not  bound  to  do,  996 

Fencing,  when  not  bound  to  do,  996 

Liahility    of   a    Township,  or  part  of  a 
Parish,  to  repair. 
Township  or  part  of  pariah,  when  liable, 

996 
By  private  agreement,  997 
Where  township  exempted  by  statute, 

993 
What  parishes,   townships,    &o.    to   be 

deemed  places  separately  maintaining 

their  own  highways,  1103 

Liability  of  an  Exlra-parochial  Place   to 
repair,  998 

Liability  of  Individuals  to  repair  in  Re- 
spect of  Inclosure. 
When  liable,  998 

When  freed  from  such  charge,  998 
When  not  liable,  999 
Stiles,  who  to  repair,  999 
Owner  not  liable  by  reason  of  erecting 
fences,     with     consent    of    highway 
board   or  surveyor,    where   highway 
crosses  open  fields,  1123 

Liability  of  Individuals,  &c.  to  repair  by 
Prescription,  <Scc. 

Eepairs  by  individuals,  &c.,  by  prescrip- 
tion, &c.,  999 
From  when  liability  to  repair  ratione 

tenurse  must  have  existed,  1000 
Reputation  no  evidence  to  prove  such 

liability,  1000 
Indictment  for  not  repairing,  1000 
Liability  of  part  of  a  parish  to  repair, 

1000 
Of  parish  where  highway  is  not  situate, 

1000 
Of  extra-parochial  hamlet,  1000 
Indictments  for  non-repair  in  these  cases, 

1000 
Repair  of  roads  diverted,  &c.,  1001 
Negotiation  with  trustees  of  turnpike 

roads,  1001 
Highway     repaired   by    party   ratione 

tenurse,   &c.,  how    may  be  made  u 

parish  highway,  1001 
Repair  of  Roads  passing  over,  tbc.  Bridges. 
As  to  repair  of  highways  adjoining,  &c. 

bridges  hereafter  to  be  built,  1002 
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Repair  of  Eighways — continned. 
Raised  causeways  and  walls,  &c.  of  the 
bridge,  1002 

Board  for  repair  of  Highways. 

Appointment  of,  in  large  parishes,  1002 

Powers  of,  1002 

To  present  to  vestry  copies  of  accounts, 
&o.,  1003 
Power  for  Board  to  hire,  <fcc.  Premises  for 

keeping  of  Materials,  die,  and  to  direct 

how  highways  are  to  be  paved,  1003 

Direction-posts,  Flood-posts,  to  be  erected, 
and  Causeways  to  be  secured  from  Car- 
riages, due. 

Where  and  how  to  be  erected,  1004 
Causeways  to  be  secured,  1004 
Surveyor  to  be  reimbursed  his  expenses, 

1004 
Grounds  adjoining  Roads,  except  Gardens, 
dc,  may  be  used  as  a  temporary  Road. 
"Whilst  old  road  widening,  1004 
Recompense  to  be  made  to  owner  and 

occupier,  1004 
To   be   settled  by  justices  at   sessions, 

1004 

Surveyor  to  remove  Obstructions  from  Snow 
or  falling  down  of  Banks,  <fcc.,  1005 

Materials  for  Repairs,  how  obtained. 

Contract  for,  by  Surveyor. 

Surveyor  may  contract  for  getting  and 
carrying  materials;  not  to  share  in 
any  contract,  or  let  to  hire  any  team, 
or  dispose  of  any  timber,  stones,  &c., 
without  licence  from  two  justices, 
1005 

Penalty  for  taking  away  Materials,  <tc., 
property  of  Surveyor,  1005 

Lands  allotted  for  Materials  {Sale  o/),10C6 
May  be  sold  when  materials  exhausted, 

1006 
Other  lands  to  be  bought  with  proceeds 

of  sale,  1006 
Any  other  lands  belonging  to  parish  may 

be  sold  in  like  manner,  1006 

Compensation  for  Damages. 

Tenant  for  life,  &c.,  may  renounce  da- 
mages, 1006 

Powers  of  Trustees  of  Lands  given  for  Main- 
tenance of  Highways  to  grant  Leases. 
Persons  enfeoffed  with  lands  for  mainte- 
nance of  highways,  &o,,  shall  let  them 
to  farm  at  the  moat  improved  value, 
with  consent  of  justices,  1007 

Mode  of  getting  Materials  by  Suneyors,  and 
their  Duties  as  to. 

Where  and  in  what  manner  to  be  taken 
by,  1007 
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Materials  for  Repairs— continued. 

May  gather  stones  without  making  satis- 
faction, but  satisfaction  to  be  made 
for  damages  done  by  carrying  them 
away, 1007 

Not  to  extend  to  sea-beach,  &c.,  if  removal 
injurious,  1007 

Notice  to  be  given  before  materials 
taken  from  inclosed  lauds,  1007 

If  occupier  shows  cause  against  removal, 
two  justices  to  decide,  1008 

If  suf&cieut  materials  cannot  be  found 
in  waste  lands,  &o.,  may  take  them 
from  the  several  or  inclosed  lands, 
making  satisfaction,  1008 

Decisions  upon  29  Geo.  2,  o.  67  (now 
repealed),  1008 

Pits  or  holes  made  in  getting  materials 
to  be  filled  up  or  sloped  down,  and 
fenced  off,  1009 

And  so  as  to  all  those  already  made, 
1009 

Penalties  on,  for  neglect,  1010 

Penalty  on  allowing  heap  of  stone,  &o., 
to  remain  on  highway  at  night,  1010 

Penalty  on  damaging  mills,  dama,  &o., 
by  digging  materials,  1010 


Of  the  Smiieyors  of  Sighwaye. 

Are  not  to  be  appointed  under  4  &  5 

Will.  4,  c.  50,   for  any  parish  within 

a  highway  district,  1121 
Appointment  of  surveyor. 

To   be  elected   annually  at   vestry   for 

nominating  overseers,  1010 
May  be  re-elected,  1011 
When  and  how  elected  where  no  meet- 
ing for  election  of  overseers,  1011 
When  may   be  appointed   for   different 

divisions  of  parish,  1011 
Where  several  appointed,  each  of  them 

surveyor,  1011 
Appointment  must  be  stamped,  1011 
Certiorari,  and  appeal  against,  1011 
Evidence  of  old  appointment,  1012 
Qualification  of— exemption  from  oflioe, 

1012 
Penalty   on   not   acting  when    chosen, 

1012 
May  appoint  deputy,  1012 
Penalty  for  neglect  to  appoint,  1012 
Powers  and  duties  of  deputy,  1 012 
A  salary  may  be  given. 

May  be  appointed  with  a  salary,  1012 
Salary,  how  may  be  raised,  1013 
On -dismissal  of,  salary  to  cease,  1013  ■ 
Not  to   apply  to   any  parish   within  a 

highway  district,  1120 
Surveyor  to  name  his  successor. 

On  verifying  his  accounts,  to  name  his 

successor,  1013 
Not  to  apply  to  any  parish  within  a 

highway  district,  1120 


Of  the  Swveyors  of  Highways—  continued. 

Appointment  of  surveyor  by  justices. 
When  justices  may  appoint   surveyor, 

1013 
Powers,  &c.,  of  surveyor  so  appointed, 

1013 
When  so  appointed  to  parish  situate  in 

more  than  one  county,  1013 
Evidence  of  old  appointment,  1014 
Penalty  on  Surveyor,  &o.,  for  Neglect  of 
Duty  where  no  other  particular  Penalty 
imposed. 
Penalty  on,  &c.,  for  neglect  of  duty, 

1014 
Indictment  against,  when  lies,  1014 

Of  District  Surveyors  in  Parishes  formed 
into  Districts. 

Mode  of    proceeding  —  Appointment    of 

district  surveyor. 

None  of  these  provisions  apply  to  pa- 
rishes within  any  highway  district, 
1020 

Parishes  may  direct  application  to  be 
made  to  justices  at  sessions  for  form- 
ing them  into  districts,  1014 
.  Justices  at  Sessions  may  unite  such  pa- 
rishes into  districts,  and  appoint  dis- 
trict surveyor,  1015 
Record  and  duration  of  union. 

Nan\es  of  parishes  and"  of  district  sur- 
veyor to  be  recorded,  and  a  copy  sent 
to  each  churchwarden,  &c.,  1015 

Parishes,  when  united,  to  form  a  dis- 
trict for  three  years,  and  until  twelve 
months  after  any  one  parish  shall  give 
notice  of  intention  to  cease  to  form 
one  of  said  district,  1015 
Powers  and  salary  of  district  surveyor. 

District  surveyor  to  have  power,  &c.,  of 
surveyor,  except  in  levying  rate,  1016 

Salary  of  district  surveyor,  how  to  be 
paid,  1016 

Penalty  on  distiiot  surveyor  for  neglect 
of  duty,  &o.,  1016  _ 

Surveyors  to  be  appointed  to  make  rate, 
1016 

The  Surveyor's  Accounts,  Inspection  of,  and 
enforcing  Payment,  <i:c.  of. 
Separate  accounts  to  be  kept,  1018 
To  keep  books  and  account  of  monies 

received,  &c.,  to  be  open  to  inspection 

of  rated  inhabitants,  1017 
The  property  in  books,  materials,  &c.,  to 

be  vested  in  surveyor  for  time  being, 

1017 
On  quitting  office,  to  deliver  books,  ic, 

to  successor,  1017 
His  duty  on  giving  up  office  where  pa  ■ 

rish  is  within  a  highway  district,  1121 
Decisions  under  the  13  Geo.  3,  c.   78, 

1017 
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The  Surveyors'  Accoimts,  &c. — continued. 

Surveyor  guilty  of  embezzlement  may 
he  indicted,  1018 

In  case  of  death  of  surveyor,  executors 
to  account,  1018 

Action  against  executor,  when  maintain- 
able, 1018  ,       ■   ■ 

Yearly  accounts  to  be  made  by,  &c.,  and 
laid,  before  the  justices  at  a  special 
sessions  for  highways,  1019 

Complaint  may  be  made  against  such 
accounts,  1019 

No  appeal  to  quarter  sessions  against 
allowance  of  accounts,  1019 

At  special  sessions  surveyor  to  verify 
accounts,  and  make  return  of  state  of 
roads,  &e.,  1019 

Accounts,  how  to  be  prepared,  1021 

May  charge  for  legal  proceedings,  1021 

Clerks  to  justices  and  town  clerks  of  bo- 
roughs to  prepare  statement  of  sur- 
veyor's accounts,  1020 

And  transmit  them  to  secretary  of  state, 
1020 

Such  statements  to  be  laid  before  Par- 
liament, 1020 

Sighway  Sates. — Tlieir  Assessment,  dc. 
Statute  duty,  and  composition  in  lieu 
of,  abolished,  1021 

ffow  Rate  to  he  assessed  and  made. 
Surveyor  to  make  rate,  1022 
How  to  be  made,  1022' 
To  be  allowed  by  justices,  1023 
Principle  and  proportion  of,  1023 
Proviso  as  to  woods,  &o.,  1023 

Poor-Hate  Assessments  m,ay  te  inspected  hy 
Surveyor. 

May  inspect  rate-book,  and  obtain  copies 

or  extracts^  1023 
Penalty  if  books  are  not  produced,  1023 
Demand  of  inspection  to  be  made  at  rea- 
sonable times,  1023 

Porm  and  Amount  of  Rate,  1024. 
Powers  in  Local  Acts  of  compounding  for 
Sates  extended  to  Surveyor,  1024 

Errors  in  Rates  may  he  corrected  by  Surveyor 
1024 

Poor  Persons  may  he  discharged  from  pay- 
ment of  Rate,  1025 

Persons  exempt  from  former  Statute  Duty, 
not  liable  to  Sate,  1025 

Mode  of  proceeding  for  the  Secoveri/  of  Sates. 

IStes,  how  to  be  recovered,  1025 
Carriage  of  Materials,  Cost  of. 
Rate-payers  may  divide  among  them 
selves  the  conveyance  of  stone,    Sic 
for  repair  of  highways,  which  shall  be 
paid  for  by  surveyor,  1 026 


Highway  Rates — continued. 

But  this  is  not  to  apply  to  any  parish 

within  a  highway  district,  1020 
At  what  time  carrying  to  be  performed, 

1027 
Mode  of  proceeding  where  improperly 

done,  1027 


The     Collector    of     Hii 
Duties. 


Rates,    his 


Surveyor,  with  consent  of  vestry,  may 

appoint,  1027 
Security  to  be  taken  from,  1027 
To  make  out  and  deliver  full  accounts  of 

monies  received,  1027 
List  of  defaulters  to  be  made,  1027 
To  pay  over  monies  received,  1027 
Proceedings  in  default,  &c.,  1027 
Conviction  of,  not  to  discharge  security, 

1028 

Widenhig,    changing,    and     stopping     up 
BighwoA/s. 

By  Common  Law: 

By  writ  of  ad  quod  damnum,  1028 
Highways  may  be  changed   by  act  of 

God,  1029 
As  to  right  of  way  over  road  where  one 

end  stopped  up,  1030 
Sy  Statute,  1030 

Widening  and  enlarging  of. 
Provisions  to  extend  to  highways  flagged, 
paved,  &o,.  under  local  acts,  1121 

Order  of  Justices  for.      Compensation  to 

Owners.  &c. 

Justices  may  order  narrow  highways  to 
be  widened,  1030 

If  surveyor  cannot  agree  with  owners  of 
lands  for  recompense,  same  may  be 
assessed  by  a  jury  at  quarter  sessions, 
1031 

On  payment  of  money  assessed,  ground, 
to  be  deemed  a  public  highway,  1032 

Saving  to  owner,  mine^  timber,  which 
can  be  got  without  injury  to  highway, 
1032 

Where  not  money  sufficient  to  pay 
owner,  a  further  rate  may  be  made 
by  order  of  justices  at  quarter  ses- 
sions, 1032 

Costs  of  the  Proceedings,  (Sec. 
By  whom  payable,  1032 

Stopping  up,  diverting,  and  turning. 

Proceedings  to  obtain  Justice's    Certificate 
and  Cerlijicate  for,  &o. 
Vestry,  if  they  think  that  way  should 

be  stopped  up,  &o.,  to  direct  surveyor 

to    request    justices    to   view  same, 

1033 
Where  other  party  desires  to  stop  up, 

&c.,  to  require  surveyor  to  give  notice 
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Widening,  Changing,  ^x. — continued. 

to  churchwardens  to  assemble  vestry 

meeting,  1033 
I£  inhabitants  agree,  surveyor  to  apply 

to  justices,  1033 
Expenses  in  such  case,  1033 
If  justices  think  way  unnecessary,  &o  , 

and  consent  of  owner  of  land  obtained, 

notices  to  be  given,  1033 
Upon  proof  thereof,  and  upon  plan  of 

old  and  new  highway  being  left  with 

justices,  justices  to  certify  according 

to  the  fact,  1034 
Certificate,  &c.,  to  be  lodged  with  clerk 

of  the  peace,  &c.,  read  at  quarter  ses- 
sions, and  inroUed,  1034. 
Inspection,  &o.,  of  certificate  and  plan 

before  sessions,  1 034 
What  certificate  is  sufficient,  1034 
More   than   one  highway  may  be  con- 
nected together,  1035 
Court  may  confirm  order  for  so  doing 

wholly  or  in  part,  103.5 
Difference  between  existing  and  former 

laws  as  to  justices'  certificate,  &o.,  1035 
When  proceedings  may  be  taken  to  stop 

road  and  not  necessary  to  proceed  as 

in  case  of  a  diversion,  1035 
Stopping   up  half  breadth  of  highway, 

order  bad,  1035 
View  by  justices  must  be  joint,  1036 
Whether  consent  of  owner  of  land  to 

new  way  passing  through  it  necessary, 

1036 
Notices  required  by  85th  section,  when 

to  be  given  and  how,  1036 
Certificate  of  justices  should  show  that 

view  had  been  had,  &c.,  1037 
What  ought  to  appear  on  the  face  of  the 

certificate,  1037 
May  be  made  if  new  highway  be  nearer 

or  more  commodious,  1040 
To  be  lodged  with  the  clerk  of  peace, 

and  to  be  inrolled,  1038 
Justices  must  not  contravene  provisions 

of  local  acts,  1033 

Appeal  against  stopping  up,  &c.     Costs  on, 
&c. 

Persons  aggrieved  by  order  and  certifi- 
cate may  appeal,  1038, 1039 
Notice  and  grounds  of  appeal  to  be  given, 

1038,  1040 
On  appeal,  jury  at  sessions  to  determine 

whether  new    highway  unnecessary, 

&c.,  1039 
Proceedings,   if  jury    decide  that  way 

unnecessary,  &c.  1039 
The  same  if  jury  decide  the  contrary, 

1039 
Costs  of  appeal  may  be  awarded,  1039, 

1040 
To   what   sessions   appeal   to  be  made, 

1040 
Proceedings  at  sessions,  ]  040 
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The  order  for  stopping  up,  dec. 

If  no  appeal  made,  or  if  dismissed,  ses- 
sions to  make  order  for  stopping,  &o., 
ways,  1041 
New  way  to  be  public,  1041 
Old  way  not  to  be  stopped,  in  case  of  a 
diversion,  until    new  completed  and 
certified  by  justices,  1041 
Decisions  under  repealed  acts,  1042 
Order  of  sessions  conclusive,  1042 
Sepair  of  Highways  diverted,  dec. 

Parish  or  party  liable  to  repair  of  old 
highways  to  repair  new,  1042 
Provisions  as  to  widening  and  diverting,  &c. 
extended  to  Highways  repairable  Ratione 
Ternirm,  dec,  1043 

Justices  to  fix  annual  or  other  amount 
payable  by  party  previously  bound  to 
repair,  1043 
Special    Sessions  for  Purposes    of   High- 
ways. 

May  exercise  jurisdiction  at  petty   ses- 
sions, 1123 
Justices   to   hold   special    sessions   for, 

1043 
Surveyor  to  verify  his  accounts,  1043 
To  make  return  of  state  of  roads,  &c., 
1043 
Width  of  Cartways. 

Cartways  to  be  20  ft.  wide,  horseways 

8  ft.,  footways  3  ft.,  1044 
Surveyor  not  to  make  public  footways 
without  consent  of  vestry,  1044 
Wliat  to  be  deemed,  the  Centre  of  Highioay, 

1044 
Nuisances,  Annoyances,   and    Obstructions 

on  Highways. 
Trees  and  Hedges. 
No  tree,  &c.  to  be  planted  .within  fifteen 

feet  of  centre  of  carriage-way,  1045 
If  highway  prejudiced  by  hedges,  &c. 
surveyor  to  obtain  order  of  justices 
for  cutting,  1045 
If  order  of  justices  not  complied  with, 
surveyor  may  cut  and  lop  trees,  1045 
Justices  may  levy  expenses,  1046 
When  court  will  not  grant  mandamus  to 
compel  justices  to  issue  warrant  for, 
1047 
Time  of  cutting  hedges  and  trees,  and 

felling  timber  trees,  1046 
Surveyor    Hable    where    order  invalid, 

1047 
What  is  common  law  right  to  lop  trees, 
1047 
Ditches,  Drains,  d-c. 

Surveyor  to  make  and  keep  open  ditches, 
&c. ,  and  to  lay  trunks,  &c.  through 
lands  adjoining  highway,  paying  for 
damage,  1047 
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Nuisances,  Annoyances,  efcc. — continued. 

Owner,  occupier,  &c.  not  to  alter  Buch 
ditches  without  consent,  1048 

Injuring  highway  by  keeping  adjoining 
ditches  full^  is  nuisance  at  common 
law,  1048 

Encroachments  c»  Highway, 

Penalty  for  encroaching  on  highway, 
1048 

Encroachment  to  be  taken  down  by  sur- 
veyor, 1048 

Expenses  of  removal  may  be  levied  by 
distress,  &c.,  1048 

What  are  encroachments  on  highways, 
1048 

Must  be  recent,  1049 

Pits,  Steam-Engines,  Machines,  Windmills, 

Kilns,  Railways,  &C. 

No  pit  to  be  sunk,  or  steam-engine, 
machine,  or  windmill  to  be  erected,  or 
fire  to  be  made,  within  certain  dis- 
tance of  roads,  unless,  &o.,  1050 

How  penalty  to  be  levied,  &c.,  1050 

Proviso  as  to  windmills,  &c.,  erected  at 
passing  of  act,  1060 

Proprietors  of  railways  to  erect  gates, 
&o.,  where  they  cross  highways, 
1050 

And  to  keep  them  closed  across  each 
end  of  road  crossing  any  railway  ex- 
cept during  passage  of  carts,  &o., 
1051 

Size  and  construction  of  such  gates, 
1051 

Penalty  for  neglect,  1051 

How    penalties    to  be    recovered    and 
applied,  1051 
Qates. 

Width  of  gates  across  public  cartways 
and  horseways,  1051 

Carts  and  Carriages,  Names  of  Owners  to  ie 

painted,  die. ;    Misbehaviour  of  Drivers, 

&c. 

Names  of  owners  to  be  painted  on  all 
waggons,  &c..  1052 

Length  and  colour  of  letters,  1052 

One  driver  may  take  charge  of  two 
caits,  provided  they  are  drawn  only 
by  one  horse  each,  1052 

Drivers  of  wagi^ons  or  carts  not  to  ride, 
unless  other  person  driving,  1052 

Drivers  causing  hurt  or  damage  or  quit- 
ting the  road,  or  driving  carriage 
without  owner's  name,  or  not  keeping 
the  left  side,  or  interrupting  passage, 
if  not  the  owner,  to  forfeit  20s. ;  if 
owner,  40j.,  1052 

Penalty  if  driver  will  not  discover  name, 
1053 

Power  of  surveyor,  &c.,  to  detain  un- 
known offenders,  1054 

As  to  misconduct  of  coachmen,  1054 


Nuisances,  Annoyance,^,  &C. — continued. 
Wheels  and  Weights  of  Carriages,  <bc. 
Excessive  weight  on  highway,  1054 
Surveyor   leaving  Heaps  of  Stone,  ttc,  on 

Highway,  at  Night,  1054 
Riding,  dc.  on  Footways  ;  tethering  Horses; 
injuring  Road  ;  damaging  Banles,  Direc- 
tion Posts,  &c, splaying  at  Games,  encamp- 
ing, mahing  Fires,  baiting  Bulls,  laying 
Timber,  iScc,  running  Filth,  &c.,  wilfully 
obstructing  Passage. 
Nuisances  to  highway  by  persons  riding, 

&o.,  on  footpaths,  1054 
By  tethering  horses,  &c-,  1054 
By  injuring  the   road   or  hedges,   &o, 

1054 
By    damaging    banks,   direction   posts, 

mile-stones,  &c.,  1054 
By  playing  at  games,  1064 
By  encamping  on  highway,  1054 
By  making  fiies,  &o.,  1064 
By  letting  off  fireworks,  1055 
By  baiting  bulls,  1055 
By  laying  timber,  &d.,  1055 
By    allowing   dirt,   &c.    to    flow   upon, 

1055 
Wilfully  obstructing  passage,  1055 
Penalty  for  any   of    above  nuisances, 
1055 

Injuries  and  Annoyances  at  Common  Law, 

What  injury  to  highway  is  nuisance  at 
common  law,  1055 

Narrowing  a  highway,  1055 

Ploughing  up,  1055 

Carriage  of  un  usual  weight  with  extra 
number  of  horses,  1055 

Ditches,  fouling,  1055 

Boughs  of  trees  hanging  over  road, 
1056 

Erecting  telegraph  posts  without  autho- 
rity, 1055 

Gates,  erecting,  1056 

Stiles,  raising  height  of,  105S 

Leaving  carts,  1056 

Coaolies,  &o.,  standing  unreasonable 
time,  1056 

Laying  timber  in  highway,  1056 

Carriages,  &c.  at  a  rout,  1056 

Public  exhibitions,  &o.,  1056 

Distributing  handbills,  when  are  nui- 
sance, 1057 

Mere  temporary  obstructions,  no  nui- 
sance, 1057 

As  scaffolding,  erection  of,  unloading 
carts,  when  no  nuisance,  1057 

Repairing  house,  1057 

Darkening  street  when  not  a  public 
nuisance,  1057 

Fair  or  market,  1057 

Leaving  open  cellar  doors,  1067 

Public  rivers,  obstructing  passage  of, 
1058 
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Nuisances,  Armoyancea,  Sc. — continued. 

By  laying  timber  in  river,  1058 

By  diverting  river,  1058 

Removing  ship  sunk  in,  1053 

Weirs,  vphen  a  nuisance,  1058 

As  to  owners  of  lands  adjoining  a  river 
having  a  right  to  raise  banks  to  con- 
fine the  flood-water,  1059 

Nuisances  in  ports,  1060 

Where  injury  very  slight,  no  nuisance, 
1060 

Nuisance,  though  act  for  public  benefit, 
1060 
■  Where  act  authorised  by  statute,  1061 

Existence  of  nuisance  for  a  number  of 
years  does  not  render  it  legal,  1061 

Continuing  nuisance,  1061 

Securing  unJcnomi  offenders  committing  any 
nuisance,  lOGl 

Power  of  surveyor  to  remove  nuisances  and 
obstructions. 
Surveyor     may    remove    timber,    hay, 

straw,  or  other  nuisances,  &c.,  1062 
By  order  in  writing  of  justice,  1062 
And  dispose  of  the  same,  1062 
And  recover  expenses  of  removal  if  not 

covered  by  sale,  1062 
Not  bound  to  fence  dangerous  places, 

1062 

Cattle  straying,  d-c,   may  be  impounded, 
1063 
Cattle  on  highways  may  be  impounded 

until  penalty  and  charges  paid,  1063 
Although  they  are  under  charge  of  a 

keeper,  1063   . 
Right  of   pasturage  not    taken    away, 

1063 
Persons  guilty   of    poundbreach,   how 

punishable,  1063 

Nuisances,  abatement   of,  at  common  law, 
1064 

Nuisances,  <tc;  indictment  for,  punishment, 
1064 

Who  may  be  indicted,  1064 
Requisites  of,  1064 
Objections  to,  when  to  be  made,  1065 
Particulars  of  nuisance,  when  will   be 

granted,  1065 
Plea  of  not  guilty,  1065 
Punishment  by  fine  or  abatement,  1065 
As  to  costs,  when   and  how    awarded, 

1065 

Presentment  for  nuisances,  where  and  how 
to  be  made,  1065 

Action  for  nuisance,  where  it  lies,  1066 

As  to  locomotives  on  highways,  1066 

Proceedings  for  not  repairing  highways. 


Proceedings  for  not  repairing — continued. 

Where  obligation  to  repair  is  not  disputed. 

Proceeding  before  justices  if  highway 
out  of  repair,  and  obligation  to  repair 
not  disputed,  1066 

Justices  to  appoint  person  to  view  the 
highway,  1067 

If  out  of  repair,  may  convict  surveyor, 
1067 

And' order  repairs  to  be  done,  1067 

May  impose  penalty,  if  order  disobeyed, 
1067 

If  highway  a  turnpike  road,  to  summon 
surveyor  or  treasurer,  1067 

Justices  cannot,  interfere  where  obliga- 
tion to  repair  disputed,  1 068 

Magistrates  ■  not  bound  by  report  of 
viewer,  1088 

Proceeding  when  highway  a  turnpike 
road,  1069 

One  magistrate  no  authority  to  summon 
survej'or,  1069 

State  of  turnpike  funds  may  be  ex- 
■  •        amined,  1069 

Parties  primd  facie  liable  first  to  be  sum- 
moned, 1069,  1068 

When  surveyor  of  turnpikes  to  be  sum- 
moned, 1069 

Forfeiture  by  him,  when  may  be  de- 
creed, 1069 

Magistrates'  discretionary  power  as  to 
turnpike  road,  1070 

Mode  of  proceeding  by  Indictment,  where  Ob- 
ligation to  repair  is  disputed. 

If  obligation  to  repair  is  disputed,  jus- 
tices to  direct  indictment,  1070 

Witnesses  to  be  subpoenaed,  1070 

Certiorari,  indictment  removeable  by, 
1070,  1079 

Order  must  show  that  highway  within 
district  for  which  special  session  is 
held,  1068 

May  be  made,  where  has  been  neglect  in 
causing  the  non  repair,  1068 

Where  criminal  information  for  non- 
repair maybe  granted,  1068 

Indictment  at  common  law  for  non- 
repair not  taken  away,  1071 

Indictment  against  parish  must  contain, 
1071 

Description  of  highway,  1071 

Description  of  way,  1071 

Termini  of  highway  need  not  be  stated, 
but  if  stated  must  be  proved,  1072 

Must  state  that  highway  is  in  parish 
indicted,  1072 

Highway  in  two  parishes,  1073 

Must  state  that  way  is  out  of  repair,  1072 

Will  not  lie  for  not  re-buildmg  a  sea- 
wall, 1073 

Indictment  against  a  township  or  an  in- 
dividual, &c.,  1073 
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Proceedings  for  not  repairing — continued. 

Three  townships  may  be  indicted  toge- 
ther, 1074 

Liability  of  extra-parochial  hamlet,  how 
stated,  1074 

Of  individual,  how  stated,  1074 

Non-repair  of  way  destroyed  by  encroach- 
ment of  sea,  when  not  indictable, 
1075 

Appearance  by  a  corporation  aggregiite, 
1075 

Particulars  of  ways  out  of  repair,  &c., 
may  be  obtained,  1075 

Plea  of  not  guilty  by  parish  for  non- 
repair, what  may  prove  under,  1075 

When  special  plea  requisite,  1075 

Form  of  special  plea,  1077 

Plea,  where  defendants  charged  by  cus- 
tom, prescriptions,  &c.,  1077 

Plea  in  abatement  when  highway  nob 
sufficiently  described,  1077 

Staying  proceedings,  1078 

Evidence,  1078 

How  far  former  acquittal  or  conviction 
evidence,  1078 

Eeputation,  how  far  evidence,  1078 

Award,  where  evidence,  1078 

View,  when  can  be  granted,  and  at  whose 
instance,  1079 

Costs  of  special  jury,  1079 

Judgment  and  punishment  for  non- 
repair, 1079 

Fines,  penalties,  and  forfeitures,  how  to 
be  levied  and  applied,  1080 

Apportionment  of  fine  for  non-repair  of 
turnpike  road,  1081 

Costs  of  prosecution,  when  to  be  paid 
out  of  the  highway  rate,  1081 

When  may  be  awarded  to  be  paid  by 
party  indicted,  1082 

By  whom  payment  of  may  be  directed, 
1082 

Costs  on  removal  by  certiorari,  1083 

Judgment  non  obstante  veredicto,  1084 

When  new  trial  may  be  granted  after 
verdict  of  not  guilty,  1086 

Judgment  will  be  suspended,  1085 

Information  in  Queen's  Bench  for  not  re- 
pairing, when  grantable,  1085 

Mandamus  for  not  repairing  will  not  be 
granted,  1085 

Entering  and  repairing  highway  hy  an  in- 
dividual, 1086 

Presentments  for  non-repair   of  highioays 
aholislied,  1086 

Boohs  and  materials,  <tc.,  in  whom  vested, 

and  hy  whomi  to  be  kept.  &c. 

Property  in  books,  tools,  materials,  &o., 
to  be  vested  in  surveyor,  1086 

In  whom  property  to  be  described  in  in- 
dictment, 1086 


Costs  on  information  and  complaints  before 


Justices  empowered  to  award  costs  to 

informer,  1087 
Costs  of  defendant,  1087 
Distress,  costs  may  be  levied  by,  1087 
When  may  be  directed  to  be  paid  by 

surv^or,  1087 
Commitment   for,    with   hard    labour, 

1087 

Attendance  of  witnesses. 

Mode  of  compelling  witnesses  to  attend 
and  give  evidence,  penalty  for  non- 
attendance,  1087 

Mode  of  recovery  and  application  of  pe- 
nalties. 

Justices  may  proceed  by  summons  in  the 
recovery  of  penalties,  1088 

No  information  in  writing  requisite, 
1088 

Forfeitures,  costs,  and  charges  may  be 
levied  by  distress  and  sale,  1088 

Security  for  appearance  at  return  of  dis- 
tress, may  be  required,  1088 

Commitment  for  non-payment,  1089 

Application  of  penalties,  1089 

Forms  of  proceedings,  regulations   as    to, 

1089 
Appeal  against  rates,  and  proceedings,  <&c., 
cbc, — want  of  form,   &c., — certiorari, — 
special  case. 
May  be  made  to  quarter  sessions,  &c., 

1089 
Notice  of  to  be  given,  1090, 1091 
Eecognizance  to  be  entered  into,  1 090 
Costs  on  may  be  awarded,  1090 
Provisions  of  41  Geo.  3,  n.  23,  applicable, 

1090 
Hates,  &c.,  not  to  be  quashed  for  want 

of  form,  1090 
Certiorari,  not  removeable  by,  1090, 1091 
On  appeal,  sessions  may   grant  special 

case,  1090 
Proceedings  upon  appeal  and  special  case, 

1091 

» 
Action  for  damages,  <0c. 

Satisfaction  recoverable  for  special  da- 
mage, 1092' 
Distress  not  to  be  deemed  unlawful  for 

want  of  form  in  proceedings,  1092 
Plaintiff  not  to  recover  for  irregularity 

if  amends  tendered,  1092 
Payment  into  court  allowed,  1092 
Notice  of  action,  21  days  to  be  given, 

1092,  1094 
Tender  of  satisfaction,  1092 
Limitation  of  actions,  1092 
Venue,  1093 

General  issue,  when  may  be  pleaded,l  093 
As  to  costs,  i  093 
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A  mount  of  fees  to  he  taken  hy  OlerJcs  of 
Peace  and  others,  1094 

Surveyor  now  empoweredto  charge  in  A  ccount 
Expensis  of  Legal  Proceedings,  1095 

Exemptions  from  5  <fc  6  Will.  4,  c.  50. 

Not  to  extend  to  turnpike  roads,  or  to 
roads  under  local  acts,  1096 

Or  roads  within  a  parish  made  a  district 
under  local  goverument  act,  1096 

Not  to  affect  the  universities,  1096 

Nor  rights  and  liberties  of  city  of  Lon- 
don, 1098 

Highways  into  districts,  formation  of, 
under  25  <t-  26  Vict.  c.  61,  and  27  <£••  28 
Vict.  V.  101. 

Formation  of  highway  districts  by  justices  at 
general  or  quarter  sessions. 

Definition  of  county,  highway  acts, 
borough  highway  district,  highway 
board,  1096 

Of  poor  law  parish,  highway  parish, 
highway  rate,  county,  1097 

Provisional  and  final  order,  1102 

Justices  may  issue  provisional  order  for 
formation  of,  after  giving  due  notio3, 
1097 

Form  of  notice,  1097 

Such  order  may  be  for  the  division  of  a 
county  or  a  part  thereof,  into  highway 
districts,  1097 

Order  not  valid  until  confirmed,  109S 

Eegulations  as  to  making  order,  1098 

Number  of  justices  required  to  make 
proposal  for  formation  of  highway 
district,  1097,  109S 

Order  may  be  altered  from  time  to  time, 
1117 

As  to  publication  of  order  in  gazette, 
1105 
Such  order  may  not  include. 

Certain  parts  of  Welsh  counties,  1099 

The  Isle  of  Wight,  1099 

Districts  under  local  government  or 
public  health  acts,  1099 

Places  under  direction  of  boards  pur- 
suant to  4  &  5  Will.  4,  c.  50,  s.  18, 
1099 

Metropolitan  parishes,  1100 

Places  the  highways,  of  which  are  main- 

.    tained  under  local  acts,  1100 

Places  within  boroughs,  without  con- 
sent of  council  and  of  vestry,  1100 

By  their  order  may  combine  two  or  more 
townships  in  any  parish  separately 
maintaining  their  own  highways,  1100 

What  to  be  deemed  parishes  separately 
maintaining  their  own  highways,  1103 

Such  combination  to  be  deemed  a  high- 
way parish,  1100 

May  combine  parts  of   townships  with 


Highways  into  districts — continued. 

parishes  in  which  such  parts  are  situ- 
ate respectively,  1100 

May  declare  what  poor  law  parish  or  part 
thereof  may  be  a  highway  parish,  1100 

To  provide,  by  their  order,  for  election 
of  waywarden,  where  no  surveyor,  &c., 
had  been  elected,  1101 

Provision  as  to  places  partly  within 
boroughs,  1101 

As  to  extra-parochial  places,  1101, 

1115 
As  to  places  where  no  sm'veyor  had 
been  elected,  1105 

May  appoint  day  for  first  election  of 
waywardens,  1101 

On  such  day  waywardens  to  be 
elected,  and  how  long  to  remain 
in  office,  1101 

May  combine  contiguous  places  situate 
in  diSerent  countie.s,  partly  in  one 
county,  and  partly  in  another,  1101 

Approval  of  justices  of  adjoining  county 
when  required,  1101 

Costs  of  application  for  removal  of  parish 
from  any  district,  to  be  paid  by  such 
parish,  1102 

Order  not  invalid,  because  it  includes 
places  not  liable  to  be  included,  1102 

Expenses  of  justices  payable  out  of 
county  rate,  1102 

Extent  of  justices'  powers  as  to  forming 
districts  and  boards,  1102 

No  legal  objection  to  validity  of  order, 
&c.,  after  3  months  from  date  of  pub- 
lication, 1102 

Amendment  of  order  as  to  any  one  dis- 
trict, not  to  affect  other  distncts  com- 
prised in  such  order,  1102 

Highway  Board  for  District,  Constitution 
and  Powers  of. 
To  consist  of   elected  waywardens  and 

resident  justices,  1103 
Qualification   of   ex   officio  waywarden, 

1104 
To  be  a  corporate  body,  1103 
Proceedings  of,  not  to  be   questioned, 
because  of  any  vacancy,  1103 

Nor  on  ground  of  invalid  election 
or  appointment,  1103 
Minutes  of,  duly  signed,  admissible  in 

evidence,  1103 
Members    of,  not    to   be    individually 

Uable,  1104 
Not  liable  to  pay  for  work  contracted  for 

by  a  member  of  board,  1105 
Property  formerly  belonging  to  different 
surveyors  to  vest  in,  and  to  be  held  in 
trust  for  several  parishes,  1106 
Rights,  powers,  and  duties  of  surveyor 
to  vest  in  board,  11C6 

Except  power  to  make  and  levy 
rates,  1106 
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Highways  into  districls— continued. 

To  te  successors  in  office  of  parish  sur- 
veyors, 1121 
First  meeting  of,  to  be  held  on  day  ap- 
pointed  by   order  of  justice   of  the 
peace,  1099 
Provision  on  default  of  meeting  pursu- 
ant to  orders,  1117 
Works  and  duties  of  board. 

To  maintain  roads  within  district  in  good 

repair,  1108 
Proceedings  against  board  if  roads  out  of 

repair,  1108 
May  direct  unnecessary  ways  to  be  dis- 
continued, 1109 
Indictment  for  non-repair  to  be  directed . 

if  liability  disputed,  1110 
Highways  repairable  ratione  tenurse  may 
be  repaired  by  board,  1116 

And  expenses  recovered  from  party 

liable,  1115 
Or  may  be  made  repairable  by  pa- 
rish with  consent,  &.C.,  1116 
Appeal   against   order  of    justices, 
when  allowed,  1116 
Highway  board  for  district. 
Sums  paid  in  discharge  of    individual 
liability  to  repair,  to  be  invested  in 
name  of  board,  1116 
May  contract  for  purchase  of  necessary 
laud  and  materials  for  repair  of  high- 
ways, 1122 
!May  contract  to  repair  highways  repair- 
able by  other  persons,  1109 
Other  persons  may  contract  with  board 

for  repair  of  highways,  1109 
May  convert  any  highway  into  atoned 

road,  1110 
May  make  any  of  the  following  improve- 
ments, 1109 

Widen  or  make  new  roads,  1110 
Cut  off  corners  or  level  roads,  1110 
Build  or  enlarge  bridges,  1110 
Do  anything  beyond   ordinary  re- 
pairs essential  to  placing  road  in 
proper  repair,  1110 
May  borrow  money  for  such  improve- 
ments,  with    sanction    of     sessions, 
1109 
Form  of  mortgage  and  transfer,  1122 
Estimate  of  the  expense  to  be  prepared 

before  application  to  8es,sion3,  1109 
Notice  of  such  intended  application  to 
be  given,  1109 
How  to  be  made  out  and  published, 
1109 
Application  to  sessions  may  be  opposed, 

1110 
May  borrow  money  for  making  such  im- 
provements, 1109 
Parishes  and  districts  may  contribute  to 

improvements,  1110 
Loans  to  be  first  charged  on  rates  of 
contributing  parishes,  1110 


Highways  into  districts — continued. 

Incorporation  of  sections  of  Commission- 
ers Clauses  Act,  as  to  borrowing,  1121 

Board  liable  to  contribute  to  repair  of 
turnpike  roads  within  district,  1111 
As  to  expenses  of  highway  boards. 

Kateable  value  of  property  in  district, 
how  ascertained,  1111 

What  proportion  of  expenses  chargeable 
to  district  fund,  1111 
Or  to  separate  parishes  within  the 
district,  1111 

Precepts  for  payment  of,  to  be  issued  to 
waywardens,  1111 
Or  to  overseers,  1112 

Contributions  to  be  paid  by  any  parish 
limited,  1112 
Accovmts  of  highway  board. 

When  to  be  made  up  and  balanced,  1114 

To  be  examined  and  signed  by  chair- 
man, 1114 

Auditor  may  be  appointed,  1114 

To  publish  statement  of  receipts  and 
expenses,  1114 

To  transmit  statement  to  secretary  of 
state,  1114 

Proceedings  of  Highway  Board, 

How  notices  issued  by  are  to  be  served 
1118 

When  to  meet  for  dispatch  of  business. 
1123 

Meetings,  how  often  to  be  held,  1123 

Names  .of  members  present  to  be  re- 
corded, 1123 

Chairman  and  vice-chairman  to  be  ap- 
pointed, 1123 

Casual  vacancy  in  oflSce  of  chairman,  &o 
how  filled  up,  1123 

As  to  signature  of  orders,  precepts,  &c, 
1123 

No  member,  being  a  justice,  to  act  as 
such  in  any  matter  in  which  he  has 
acted  as  member  of  board,  1117 
Officers  of  Hirfliway  Boards. 

To  be  appointed  by  board  at  first  or 
adjourned  meeting,  1106 

Appointment,  how  made,  1107 

Clerk,  treasurer,  district  surveyor,  and 
assistant  surveyor,  1106 

Salaries  to  be  paid  to,  1106 

Treasurer  to  give  security,  1106 

Only  one  office  to  be  held  by  one  person 
at  once,  1107 

Or  by  persons  in  partnership,  1107 

Treasurer's  duties,  1107 

Clerk's  duties,  1107 

District  surveyor's  duties,  1107 

Paid  collector's  duties,  and  appointment, 
1107 

In  default  of  appointment  by  highway 
board,  justices  may  Mpoint  officers, 
1107 

District  surveyor  to  submit  yearly  an 
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estimate  of  probable  expense  for  eacli 
parish,  1108 

Salaries  of,  appointed  for  district,  pay- 
able out  of  district  rate,  1111 

To  account  to  board  when  required  so 
to  do,  1114 

On  refusal,  monies  apparently  due  may 
be  recovered  by  distress,  1115 

In    default  of    sufficient   distress, 
justice  may  commit  offender,  1115 

Surveyor  on  duty  not  liable  to  turnpike 
tolls,  1117 

District  surveyor  to  apply  to  j  ustices  to 
declare  a  private  way  repairable  by 
parish,  when  requested  by  vestry,  1117 

Waywardms. 
Elections  of,  provisions  respecting,  1104 
To  act  until  successor  appointed,  1105 
Penalty  for  being  concerned  in  contracts 

within  their  district,  1105 
Money  paid  to,  under  such  contract  may 

be  recovered,  1105 
May  contract  for  carriage  of  road  mate- 
rials, 1105 
Before  taking  seat  at  board,  to  produce 

oerti5cate  of  election  or  appointment, 

1108 
May  sit  for  more  places  than  one,  llOS 
May  appoint  paid  collector  of  rates  for 

his  parish,  1107 
Proceedings  against  if  highways  in  his 

parish  out  of  repair,  1108 
If     denies    liability    of    his    parish  to 

repair,  indictment  to  be  directed, 111  0 
Consent  of,  required  to  contributions  by 

his  parish  towards  improvements  in 

another  parish,  1110 
When  precept  for  payment  of  contribu- 
tions to  be  addressed  to,  1112 
To  pay  amount  of  contributions  out  of 

separate  rate,  1112 
Rate,  how  to  be  assessed,  and  made,  and 

levied,  1112,  1113 
And  how  published,  1112 
To  account  to  highway  board  for  all 

rates  levied  by  him,  1112 
To  pay  surplus  to  treasurer  of  board,  11 12 
May  be  summoned  for  non-payment  of 

contributions,  1113 
Proceedings  upon  such  summons,  1113 
To  be  summoned  before  justices  when 

application  made   for  transferring  to 

parish    highways    repairable    ratione 

tenura3,  1116 
Justices  to  fix  terms  on  which  transfer 

made,  1116 
May  appeal  on  certain  grounds  against 

order  for  repair  of  roads  in  his  parish, 

1118 
In  respect    of    any    item   of    expense 

charged  to  separate  account  of  his 

parish,  1118 
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In  respect  of  items  charged  to  district 

fund,  1118 
In  respect  of  contributions  to  district 

fund,  1118 
Notice  and  grounds  of  appeal  must  be 

given,  1119 


Appeal  against  Rate. 

Any  person  aggrieved  may  appeal  against 

rate  levied  pursuantto  board's  precept, 

1118 
When  rate-payer  may  appeal,  1119 
Questions  in  dispute  may  be  referred  to 

arbitration  by  the  sessions,  1119  ' 
Proceedings  on  appeal,  1119 
Costs  of,  when  may  be  awarded,  and  to 

whom,  1119 
To    what    sessions    places  situated  in 

different  counties  and  united  in  one 

district  may  appeal,  1120 

Parishes  within  District 

May  contribute  to  costs  of  improvements 

in  another  parish,  1110 
With  consent  of  waywarden,  1110 
Outlying  parts  of,  to  be  deemed  separate 

parishes   when    annexed  to    district, 

1115 
Extra-parochial  places,    when    deemed 

annexed  to  parish,  1115 
Any  such  parish  or  a  part  may  adopt  a. 

local  government  act,  1118 

Highways  in  South  Wales,  1124 

Forms  of  Proceedings  relative  to  Highways 
in  General,  1125 

HIGHWAYS,  TURNPIKE 

Preliminary  observations,  1150 

Statutes  repealed. 

List  of,  1155 

Not  to  revive  repealed  acts,  1155 
Nor  to  prevent  the  recovery  of  penalties 
incurred  for  offences  against  acts  re- 
pealed, 1165 

Provisions  of  certain  Acts  extended  to 
all  Local  Turnpike  Acts,  and  Con- 
solidation of  General  Turnpike  Acts. 

The  3  Geo.  4,  c.  126,  to  extend  to  all 
local  Acts,  except  in  certain  cases,  1155 

To  extend  to  4  Geo.  4,  c.  95,  1156 

Powers  of  Acts  to  extend  to  7  &  8  Geo. 
4,  e.  24,  and  9  Geo.  4,  c.  77,  1156 

T,he  9  Geo.  4,  c.  77,  to  extend  to  all 
local  Acts,  1156 

Acts  not  to  be  recited  unless  for  purpose 
of  being  altered,  1156 

Powers  of  general  turnpike  acts  ex- 
tended to  certain  other  acts,  1156 

F.vceptior.s  from  Operation  of  Acts,  1156 
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What  shall  be  deemed  the  road,  1157 

What  the  centre,  1157 

No  enoroachmeut  to  be  made  on  waste 

lands  lying  on  side  of  road,  1157 
What  a  day,  1157 
Trustees,  1157 
Persons,  1157 
County,  1157 
Parish,  1157 

Trustees. 

Trustees,  their  Qualification  and  Oaths. 

Justices  of  peace  to  be  trustees,  1158 

.Oath  of  qualification  as  trustee  not  re- 
quired from  justices,  1158 

Justices  acting  for  ridings  or  divisions, 
&c.  through  which  roads  pass,  shall 
have  like  powers  for  making  and  re- 
pairing turnpike  roads  as  justices  for 
counties,  1158 

Qualification  of  trustees,  1158 

A  declaration  substituted  in  lieu  of 
oath,  1159 

Qualification  by  personal  property 
■within  ten  miles  of  London,  1159 

Trustees  to  be  sworn,  1159 

Penalty  for  acting  without  taking  oath, 
1159 

Proceedings  valid,  though  oath  omitted 
to  be  taken,  1159 

Quakers  making  affirmation  may  act  as 
trustees,  1159 

Explaining  trustees'  qualification,  1160 

Appointment  of  new  trustees,  1160 

Notice  to  be  given  fourteen  days  before 
meeting,  1160 

Trustees  disqualified  where  interested  or 
being  Victuallers,  itc. 

Trustee  not  to  act,  &c.,  while  keeping  a 

victualhng-house,  &c.  1160 
Or  being  a  lessee  of  tolls,  1160 
Penalty  for  acting,  not  being  qualified, 

1161 
Persons  sued  to  prove  qualification,  1161 
Proceedings   not  to   be   impeached   on 

account  of  disqualification,  1161 
Mortgages  on  the  tolls  not  disqualified 

on  that  account,  1161 
Owners  of  estates,  &c.  not  disqualified 

as  interested  persons,  1161 

Trustees  not  to  hold  places  of  Profit,  or 
to  he  concerned  in  certain  Contracts. 

Trustee  not  to  hold  place  of  profit,  or 
be  concerned  in  contracts,  1162 

Or  receive  money  out  of  the  tolls  to  his 
use,  1162 

Contracts  void,  1162 

Acts  previous  to  conviction  valid,  1162 

Prohibition  not  applicable  to  purchase- 
money,  1162 

Trustees  having  shares  in  canal  com- 
panies, &o.  ]  which  shall  contract  for 
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conveyance  of   materials   for   roads, 
not  liable  to  penalty  on  account  of  such 
contract,  1163 
Contracts  for  amending  roads,  1163 
Contracts  for  materials,  1163 
Not  liable  to  penalty  if  shareholder  in 
gas  or  water  companies  supplying  roads, 
1163 
Property  Vested  in  Trustees. 

Trustees  no  interest  in  soil,  1163 

The  property  of  toll-houses,  &c.  vested 

in,  1163 
Scrapings  of  roads,  1163 
Actions  may  be  brought  in   name    of 

clerk,  1164 
Property  may  be  described  as  the  clerk's, 

1164 
Sale  of  toU-houses,  &o.,  1164 
Tolls,  1164 
Minerals  tinder  road  to  belong  to  original 

proprietors  of  land,  1164 
Kights  of  pasturage,  1164 
Trustees'  Powers  in  general. 
Trustees'  general  powers,  1164 
Bonds,  contracts,  &o.   to  remain  in  full 
force  notwithstanding  the  repeal  of 
any  act,  1164 
Trustees  of  several  turnpike  roads  may 
hold  joint  meetings  and,  if  deemed 
expedient,  trusts  may  be  united  on 
creditors'  assent,  1165 
United  trust  subject  to  liabiUties  and 

entitled  to  tolls  of  each,  1165 
Special  provisions  in  acts  not  to  apply  to 

particular  road,  1165 
Rights  of  officers  not  to  be  affected,  1165 
When  meetings  of  united  trusts  may  be 

held,  1166 
On  expiration  of  trust  to  pay   balance 

to  parish,  1177 
Provisions   for      facilitating    union    or 
division  of  districts  into    one  trust, 
1166 
Not  to  charge  tolls  without  consent  of 
secretary  of  state,  1176 
Sinking  Fund  for  Payment  of  Debts. 
Meetings  of,  when  to  be  held. 
Proceedings  at,  dc. 
Where  sufficient  number  do  not  attend 

first  meeting,  what  to  be  done,  1166 
Where  cannot  meet  on  day  appointed 
for  first  meeting,  the  day  being  an- 
tecedent to  the  passing  of  the  act,  any 
three  may  meet  on  •  fourteenth  day 
after  passing  of  act,  1166 
General  annual  meetings    to  be  held, 

1167 
Trustees  may  hold  meetings  when  and 

where  they  think  proper,  1167 
And  may  adjourn  the  same,  1167 
Expenses  of  such  meetings,  1167 
Orders  at,  1167 
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Trustees — continued. 

Chairman,  1167 
Votes,  1168 

Orders,  how  revoked,  1168 
Proviso  as  to  expense  of  rooms,  1168 
How  meetings  on  emergencies  are  to  be 
held,  1168 

Boohs  of  Account  to  be  Tcept,  a/nd  what  to  he 

entered  therein,  &c. 
Proceedings   to    be    entered  in   books, 

which  shall  be  open  for  inspection, 

1168 
Boots  of  account  to  be  kept,  and  to  be 

open  to  inspection    of  trustees  and 

creditors,  1169 
Penalty  on  refusing  inspection,  1169 
As  to  Audit  of  account,  1170 

Annual  Statement  of  Debts,  t&c.  to  be 
made  out,  and  to  be  transmitted  to  the 
Secretary  of  State,  <!ic. 

Annual  statement  of  debts  and  accounts 
to  secretary  of  state,  1170 

Clerk  of  trustees  to  transmit  copies  of 
all  annual  statements  of  debts,  &c.  to 
secretary  of  state,  1171 

Regulating  time  for  making  out  annual 
statement  of  debts,  &c.,  1171 

Clerks  to  prepare  estimates  for  annual 
meetings,  1172 

Secretary  of  state  to  cause  abstracts  of 
annual  statements  to  be  laid  before 
Parliament.  1172 

And  for  that  purpose  to  summon  any 
clerks,  surveyors,  &c.  before  him,  and 
inquire  into  state  of  roads  and  method 
of  maintaining  them,  1172 

Clerks  to  trustees  to  send  'copies  of 
resolutions  of  trustees  as  to  continua- 
tion or  alteration  of  turnpike  acts, 
&c.,  to  secretary  of  state,  1172 

Penalties,  how  to  be  recovered,  1173 
Sinking  Fund  for  Payment  of  Debts. 

To  be  provided  for  payment  of  money 
borrowed,  1173 

Extended  to  debts  contracted  before 
passing  of  12  &  13  Vict.  c.  87,  117i 

When  fund  amounts  to  200?.  it  is  to  be 
applied  to  reduction  of  debt,  1173 

Clerk  to  transmit  annual  statement  of 
accounts  to  secretary  of  state,  1174 

Secretary  of  state  may  authorise  trus- 
tees not  to  set  apart  a  sinking  fund, 
1175 

Nothing  in  act  to  interfere  with  sinking 
fund  under  any  local  Act,  1175 

Insolvent  Twrnpike  Trusts. 
Trustees  of,  may,  with  certain  consents, 
apply  to  secretary  of  state  for  order 
for  reduction  of  interest,  or  ex- 
tinguishment of  arrears,  1175 
Power  to  executors,  &c,  to  consent, 
1176 


Trustees — continued. 

Secretary  of  state  may  make  provisiona 
order,  1176 

Trustees,  Personal  Liability  of. 

Trustees  personally  liable  for  money  ex- 
pended on  roads  not  in  trust,  1177 

No  trustee  to  be  personally  liable  as 
such,  1177 

Trustees  not  personally  liable  for  mort- 
gages, 1177 

Costs  of  proceedings  against,  to  be  paid 
out  of  tolls,  1177 

Materials,  1177 

As  to  their  personal  liability  for  con- 
tracts, 1177 

As  to  personal  liability  of,  for  torts, 
1177 

Actions  by  and  against  Trustees. 

Trustees  may  sue  and  be  sued  in  name 

of  clerk,  1180 
Indemnity  to,  1180 
For  torts,  1180 
On  contracts,  1180 
Evidence,  1180 

Limitation  and  notice  of  action,  1180 
Decisions  as  to  the  parties   to   actions, 

&c.,  1180 
As  to  the  form  of  action,  1181 
Mode  of   obtaining  damages  recovered 

against  clerk,  1181 
Execution  cannot   issue  against   clerk, 

1181 
Mandamus,  when  issued,  1182 

Officers,  their  Appointment,   Removal,   Ac- 

counts,  and  Zdabilites. 
Appointment  of,  in  general,  1182 
Removal,  1182 
Salaries,  &c.,  1182 
Stamps,  1182 
Victuallers  not  to  hold  places  of  profit, 

1182 
To  hold  office  after  any  Act  is  repealed, 

unless  removed,  1183 
To  account  when  required  by  trustees, 

1183 
Proceedings  on  neglect  to  account,  1183 
Officers  under  expired  acts  to  account 

with  trustees  under  new  act,  1184 
Penalty  on  constables,  &o.,  refusing  to 

execute  act,  51.,  1185 
Mandamus  to  admit,  1185 
Personal  liabilities,  1185 
Security  from,  1186 

Treasurer  and  Cleric. 

Not  to  be  the  same  person,  1185 
Treasurer  to  give  security,  1186 
Security  may  be  taken  from  any  other 

officer,  1186 
When  damages  may  be  levied  on  goods 

in  hands  of,  1186 
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Execution   cannot  issue  against  clerk, 

1186 
Books  of  account,  1186 
Annual  statement  of  debts,  1 186 
Estimates   for  annual   meetings  to  be 

prepared  by  clerk,  1186 
Neglecting  to  account, penalty  lOOZ.,  1 1 81 
Trustees  may  appoint  and  remove,  1186 
Bond  of  treasurer,  1186 
When  may  levy  on  goods  in  the  hands  of 

treasurer,  1186 

Surveyor  and  Clerh. 

Not  to  be  same  person,  1187 

Surveyor  to  hold  no  other  place  of  profit 
under  trustees,  1187 

Surveyor  not  to  be  concerned  in  con- 
tracts, or  sell  materials,  1187 

Duties  and  liabilities,  1187 
Collector  and  Receiver. 

Trustees  may  appoint  temporary  collec- 
tors, &c.  in  certain  cases ;  may  recover 
tolls,  though  illegally  appointed,  1187 

Penalty  on  former  collector,  &c.  neg- 
lecting duty,  &o.  1187 

No  person  to  gain  a  settlement  by 
renting  tolls,  or  by  residence  in  toll- 
houses, 1188 

Tolls  and  toll-houses,  and  persons  in 
respect  of  the  same,  not  liable  to  be 
rated  to  poor-rates,  &o.  1188 

Similar  enactment  in  respect  of  tolls  for 
overweight,  1188 

Collectors  permitting  carriages  to  pass 
otherwise  than  allowed  by  the  act, 
and  not  prosecuting,  to  forfeit  not  ex- 
ceeding 5«.,  1188 

Collector  guilty  of  misconduct,  1188 

Toll-collectors  to  put  up  their  names, 
1189 

Taking  greater  or  less  toll,  &c.,  1189 

Taking  toll  from  person  exempt,  1189 

Other  offences,  llh9 

Obstructing  passengers,  1189 

Collectors  taking  more  toll  than  allowed, 
to  be  proceeded  against  before  a  jus- 
tice, and  not  by  indictment,  1189 

Penalties  on  toll-collector,  &c.  abscond- 
ing, IIJO 

Their  accounts,  1190 

VII.    MaJcing  and   diverting,   <bc.   Roads, 

Footpaths,  &c. 
(1.)  Powers  and  Duties  as  to,  in  general. 
Trustees  may  shorten,  vary,  and  alter 

roads,  1190 
Through  private  lands,  1190 
Through  waste  lands,  1191 
Not  exceeding  60  ft.  in  width,  1191 
Power  to  enter  on  lands  without  being 

trespassers,  1191 
Penalty  for  destroying  marks  of  trustees, 
&c.,  1191 
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Power  to  make  and  repair  footways,  1191 

When  road  is  ruinous,  roads  may  be 
made  through  adjoining  grounds,  1192 

Recompense  to  be  made  to  owners  for 
damages,  1192 

In  cases  of  difference,  two  j  ustioes  shall 
settle  it,  1192 

Trustees  not  to  make  or  repair  pave- 
ments, causeways,  &c  ,  in  towns,  un- 
less specially  directed,  1192 

Trustees  not  to  pull  down  dwelling- 
houses,  or  deviate  more  than  100 
yards,  or  take  in  gardens,  &c.  without 
consent,  1192 

Proviso  as  to  acts  in  force  at  time  of 
passing  act,  1193 

Trustees  to  fence  roads,  1193 

Materials  for  making  roads,  how  ob- 
tained, 1194 

Contract  for  repairing,  1194 

Road  must  be  completed  before  repair- 
able by  the  public,  1194 

(2.)  Purchasing,  d-c.  Lands,  (tc.  for  improv- 
ing Roads. 

Lands  may  be  purchased  for  improving 
the  road,  1194 

Bodies  politic,  &c,,  aud  incapacitated 
persons  empowered  to  sell,  1194 

Such  bodies  and  persons  may  convey  by 
deed,  &c..  1194 

Contracts  binding,  11 94 

Bodies  politic,  &c.,  indemnified,  1195 

AVhen  persons  neglect,  &c.  to  treat,  &c., 
damage,  &c.  to  be  ascertained  by  a 
jur^,  1195 

Power  to  summon  witnesses,  1195 

View,  &c.  1195 

Order  of  payment  of  value  assessed,  1195 

Verdict  final,  1195 

Trustees  empowered  to  issue  warrants, 
&c.,  to  sheriff  for  a  jury,  1196 

Who  is  to  summon  same,  &c.,  1195 

Challenges,  1197 

Fines  may  be  imposed  on  sheriffs,  1197 

Persons  summoned  on  jury,  and  wit- 
nesses making  default,  &c.,  1197 

Provision  for  payment  of  mortgages  on 
land  purchased,  1197 

Money  assessed  for  lands,  &c.  to  be  paid 
by  trustees,  and  tendered  to  parties 
entitled  thereto,  or  paid  into  Bank, 
upon  which  the  premises  shall  vest  in 
trustees,  1197 

After  new  road  completed,  the  old  may 
be  sold,  1193 

When  old  road  leads  to  place,  &c.  which 
new  does  not,  what  to  be  done,  1198 

Purchase-money  to  be  applied  to  pur- 
poses of  act,  1198 

Conveyances  executed  by  trustees,  and 
inrolled  with  clerk  of  peace,  to  be 
vaUd,  1199 
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VII.  Making  and  diverting  Roads,  dec. — con. 

Instead  of  selling  old  road,  trustees  may 
give  it  in  exchange  to  owners  of  land 
for  new,  1199 

Application  of  compensation  when 
amounting  to  2002.,  and  when  the 
party  entitled  is  under  any  incapacity, 
1199 

Application  when  under  200Z.,  and  above 
Wl.,  1200 

When  less  than  Wl.,  1200 

Payment  of  money  where  title  not  satis- 
factory, or  owner  not  being  found, 
&c.,  1200 

Persons  in  possession  presumptively  en- 
titled, 1201 

The  court  may  order  reasonable  expenses 
of  purchases  to  be  paid,  1201 

Trustees  to  pay  expense  of  sales  of  lands, 
&o.,  1201 

Form  of  conveyances,  1202 

How  expenses  of  jury  and  witnesses  to 
be  borne,  1202 

(3).  Old  Soads,  tUc,  Stopping  up  and  Sale, 
die. 
New  road  to  be  deemed  a  highway,  1203 
Old  road  to  be  stopped  up  and  sold, 

1203 
When  old  road  leads  to  a  place,  &c.  to 

which  the  new  does  not,  what  to  be 

done,  1203 
Purchase-money  of  old  road,  how  applied, 

1203 
On  completion  of  contract,  soil  vested  in 

purchaser,  1203 
Mines,  &c.,  1204 
When  land  not  wanted  for  the  road  is  to 

be   sold,    first   oifer  to   be   made  to 

original  or  adjoining  owners,  120i 
What  evidence  of  such  offer  and  refusal, 

1204 
On   dispute  as  to   price,   value   to   be 

aBcertained  by  a  jury,  1204 
Purchase-money,  how  to  be  applied  by 

trustees,  1204 
Form  of  conveyances,  1204 
Sale  of  unnecessary  tenements,  1204 

(4).  Agreements   to  subscribe   for  making 
Roads,  and  how  Subscriptions  enforced, 
Ac. 
Agreements  to  subscribe  for  making,  &c. 

roads,  and  how  subscription  enforced, 

1205 

VIII.  Repairs,  die.  of  Turnpike  Roads. 

Who  liable  to  repair  in  general,  1206 

Parish  not  exempt,  1206 

Duty  of  trustees,  1206 

Where  old  road  diverted,  new  road  be- 
comes a  highway,  1207 

Persons  liable  by  tenure,  &c.  to  repair 
old  road  shall  repair  the  new,  1207 

VOL.  II. 


HIGHWAYS,  TVKSFIKE— continued. 
VIII.  Repairs,  die.  of— continued. 

Lands  liable  to  repair  of  roads,  bridges, 
&o ,  to  continue  so,  1207 

Contracts,  1208 

How   repairs    enforced   by  indictment, 

-    1208 

Mandamus,  1208 

Jurisdiction  of  justices  to  compel  re- 
pairs, 1208 

Statute  duty  abolished,  1208 

Justices  at  special  sessions  for  high- 
ways, on  proof  of  deficiency  of  funds, 
&c.  of  any  turnpike  trust,  may  order 
payment  to  said  trust  of  portion  of  the 
highway  rate,  1209 

Parish  surveyor  neglecting  to  pay  such 
portion  of  rate,  it  may  be  levied  by 
distress,  1210 

Application  of  highway  rates,  1210 

Appeal  to  justices  at  quarter  sessions, 
1210 

Interpretation  of  terms,  1211 

Subscriptions  for,  and  how  enforced,  1211 
Ratepayers  to  have  access  to  accounts 
of  trust,  1211 

Materials  for  making  or  repairing  Roads. 

Power  to  get  from  any  river  or  brook, 
or  common  or  waste  lands,  without 
expense,  but  filling  up  the  pits,  &c., 
1211 

Or  from  lands  of  any  person,  not  being 
garden  ground,  &c.,  on  tendering  satis- 
faction, 1212 

May  be  carried  through  any  inclosed  or 
open  lands,  on  tendering  damages,. 
1212 

Differences  as  to  damages  may  be  settled 
by  two  justices,  1212 

Notice  to  be  given  before  taken  from 
private  lands,  and  two  justices  shall 
decide  therein,  1213 

Order  of  justices  where  no  appearance, 
1213 

Power  to  purchase  limds  for,  1213 

Justices  to  award  for,  no  larger  sum 
than  they  could  actually  be  sold  for, 
1213 

Pits  or  holes  made  in  getting,  to  be  filled 
up  or  fenced  off  by  surveyor,  1214 

Penalty  for  neglect,  1214 

Penalty  on  taking  away,  before  surveyor 
has  discontinued  digging  for  them, 
1214 

Repositories  for,  to  be  purchased  or 
rented,  1214 

Two  justices  shall  settle  difference  as  to 
value,  1214 

Canal  companies  may  lower  their  tolls 
on,  for  repairing  turnpike  roads,  1214 

Ground  may  be  purchased  for  reposi- 
tory of,  within  ten  miles  of  Royal  Ex- 
change, 1215 
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VIII.  Hepairs,  <fcc.  of  ^continued. 
Not  to  exceed  half  an  acre,  1215 
Goods   vested  in   trustees  or  treasurer 

liable  to  distress  upon  nonpayment  of 

compensation  for  damages  or  materials, 

1215      ■ 
Treasurer's  indemnity,  1215 
As  to  overplus   in  hands   of    trustees, 

1215 

Mile-Stones,  &c.,  to  he  erected. 

Names  of  towns  and  villages  to  be  put 
up  at  entrance,  and  stones  to  mark 
boundaries  of  parishes,  1215 

Penalty  for  defacing  them,  1215 

Watering  Roads. 
Extending  time  for  watering  roads,  121 6 

Contracts  for  Repairs. 
Agreements  may  be  made  for  amending 

roads,  &o.,  1216 
Trustees    may    contract    with    persons 

liable  to  the  repairs  of  roads  by  tenure, 

1217 
Composition  may  be  entered  into  by  coun- 
ties for  repairing  bridges  repaired  by 

parishes,  1217 
Compositions  may   be   entered  into  by 

trustees  and  parishes  for  repair    of 

bridges,  1217 
Fines  for  not  Repairing. 
In  general,  1218 
Where  parish  indicted   for  non-repair, 

court  to  apportion  fine  between  pariah 

and  trustees,  1218 

IX.  Tolls. 
What,  1219 

General  Power  to  Collect. 

Tolls  to  be  collected  every  day,  1219 
What  a  day,  1219 

What  payable  in  general. 
Amount,  1220 
Tolls  to  be  paid  upon  carriages  affixed  to 

others,  1220 
Tolls  upon  horse  fixed  to  cart,  &c.  but 

not  drawing,  1220 
Two  oxen  to  be  considered  as  one  horse, 

1220 
Additional  toll  for  watering,  1220 

Tolls  for  Overweight,  and  Explanation  of 

Provisions  in  Local  Acts   as   to  Double 

Tolls. 

Eegulating  the  weights  of  waggons,  &c., 
1-220 

Additional  weights  for  carriages  built 
with  springs,  1221 

Two- wheeled  drays  with  three  horses, 
within  London  or  the  bills  of  mor- 
tality, allowed  2  tons  16  cwt.,  1221 


IX,  Tolls — continued. 

Additional  tolls  for  overweight,  1222 
Composition  for,  1222 
Reduction  of  tolls  for,  1222 

Explanation  of  local  acts  as  to  double 
tolls,  1222 

Carts,  &c.,  having  passed  through  a  turn- 
pike gate,  and  paid  single  toll,  upon 
returning  so  laden  as  to  be  subject  to 
double  toll  liable  to  pay  only  one  more 
toll,  1222 

Penalty  for  overweight  not  to  be  twice 
incurred  on  same  day,  &o.,  1222 

Exemptions  from  tolls  not  to  extend  to 
tolls  for  overweight,  xmless  specially 
exempted,  1223 

Regulations  as  to  weight,  &o.,  not  to  ex- 
tend to  certain  coaches,  &c.,  1223 

Carriages  conveying  king's  stores,  &o,, 
1223 

Of  metal,  &o.,  1223 

Carrying  manure,  &o.,  or  one  log  of  tim- 
ber, &c.,  1223 

Erecting  weighing-machines,  1224 

Where  turnpike  roads  on  dijferent  trusts 
meet,  trustees  to  fix  on  some  place  for 
erecting  a  weighing-engine,  and  pro- 
portion expense,  &c.,  1224 

Evading  toll,  1224 

Where  weighing-engines  erected,  toll- 
keepers  to  weigh  waggons,  &c.,  of 
greater  weight  than  allowed,  and  not 
suffer  them  to  pass  without  paying 
additional  toU,  1224 

Penalty  on  obstructing  weighing,  1224 

Trustees,  &c.,  may  cause  waggons,  &c.. 
to  return  to  be  weighed,  in  case  of 
neglect  of  duty  of  collector,  1224 

Surveyors  to  make  convenient  places  for 
turning  carriages  where  weighing-en- 
gines erected,  1225 

Drivers  refusing  to  return,  to  forfeit  not 
exceeding  51.,  1225 

Tolls  for  overweight,  &c.,  exempt  from 
poor-rate,  &c.,  1225 

Tolls  for  narrow  Wheels. 

Waggons,  &c.,  having  fellies  of  wheels 
less  than  four  inches  and  a  half  broad, 
to  pay  one-half  more  than  the  toll 
payable  on  waggons,  &c.,  having  six- 
inch  wheels,  1225 

Where  wheels  four  inches  and  a  half  and 
less  than  six  inches  in  breadth,  one- 
fourth  more  toll  shall  be  paid,  1225 

Where  waggons  or  carts  constructed  in  a 
particular  manner,  trustees  may  order 
toll  to  be  taken  not  less  than  two- 
thirds  of  full  toll,  1226 

Breadth  of  wheels,  or  regulations  as  to , 
weight,  &c.,  not  to  extend  to  coaches 
&o.,  1226 

Power  to  trustees  to  measure  wheels 
1226 
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IX,  I'olls — coniiniKd. 

Penalty  on  obstructing  meaBuremeut, 
1228 

Penalty  on  toU-coUeotor  allowing  wag- 
gons to  pass  before  measurement,  &o., 
1226 

Where  13  Geo.  3,  o.  84,  as  to  tolls  for 
carriages  with  wheels  of  certain  de- 
scription, has  not  been  acted  upon, 
tolls  shall  be  payable  according  to 
scale  herein,  1227 

Where  there  is  a  scale  of  tolls  adapted 
to  the  width  of  wheels,  and  additional 
tolls  under  13  Geo.  3  not  collected, 
the  scale  of  tolls  imposed  by  local  act 
to  continue,  1227 

Ea^emptions  from  Tolls. 

By  the  local  act,  1228 

The  3  Geo.  4,  c.  126,  not  to  take  away 
exemptions  granted  by  local  acts,  1228 

No  toll  to  be  taken  for  manure,  except 
Hme,  1228 

Not  to  exempt  from  toll  imposed  by 
local  act,  1228 

Exemptions  from,  on  manure,  &c.,  or 
materials  for  roads,  contained  in  any 
act,  to  be  in  force  notwithstanding 
same  carried  into  or  from  an  adjoining 
parish,  1228 

Meaning  of  "  stage  waggon,"  in  exempt- 
ing clause,  1228 

Tolls  on  waggons  going  empty  for  mar 
nure  or  road  materials,  &c.,  to  be  re- 
paid when  returning  laden,  1229 

Penalty  for  not  returning  such  toUs, 
1229 

Implements  for  loading  and  unloading 
shall  not  cause  the  payment  of  toll 
from  which  the  lading  would  other- 
wise be  exempt,  1230 

Carriages  laden  with  dung  not  to  be  ex- 
empted from  toll  when  charged  by 
any  local  act,  1230 

Post-horses  having  passed  through  gate 
may  return  toll-free  before  nine  next 
morning,  1230 

Evading  toll,  1233 

Cattle  going  to  pasture  or  to  be  shod, 
&c.,  exempt,  1234 

Officers  and  soldiers  exempt  from  toll, 
1234 

Same  with  officers  and  marines,  1234 

Same  with  horses,  &c.,  in  service  of  po- 
lice, 1236 

Horses  and  carriages  attending  her  Ma- 
jesty, 1236 

Carriages  conveying  materials  for  roads 
and  bridges,  1236 

Manure  (except  lime),  1236 

Agricultural  produce  not  sold  or  for  sale. 
1237 

Or  for  horses  employed  in  husbandry, 
&c.,  1237 


HIGHWAYS,  TURNPIKE— conimued 

IX.  Tolls — continued. 

Or  for  going  to  or  returning  from  church, 

1237 
Or  for  attending  funerals,  1237 
Or  from  ministers  attending  their  duty, 

1237 
Or  for  conveying  vagrants  or  prisoners, 

1238 
Or  for  conveying  mails,  1238 
Or  for  horses  of  officers  or  soldiers  on 

duty,  1238 
Or  for  conveying  baggage,  or  any  sick, 

ordnance,  or  public  stores,  1238 
Or  for  horses  and  carriages  of  yeomanry, 

&c.,  1238 
Penalty  for  personating  volunteers,  1235 
Volunteers'  horses  and  carriages  exempt, 

1235 
Penalty  for  demanding  toll  of,  1235 
Or  for  conveying  persons   to   or  from 

county  elections,  1238 
Or  for  crossing  roads,  or  not  passing 

above  100  yards  thereon,  1238 
To  what  horses,  carriages,  &c.,  this  part 

of  enactment  to  extend,  1238 
Carriages,  &c.,  laden  with  lime,  when 

exempted  from  toll  by  local  act,  1240 
Exceptions  from  exemptions  from  tolls 

in  certain  cases,  xmless  carriages  with 

four-and-a-half-inch  fellies  are  used, 

1240 
Penalty  on  fraudulently  taking  benefit 

of  exemption,  1241 
Taking  exemption  of  local  act,  1241 
When  exemption  cannot  be  tried  by  in- 
dictment, 1241 

Power  to  reduce  or  advance  Tolls. 

Trustees  may  reduce  or  advance,  1241 
Eeduction  of,  not  to  be  made  without 

consent  of  creditors,  1242 
Reduction  or  advance  of,  to   be   made 

proportionably,  1242 
Trustees   may   reduce,  for  overweight, 

1242 
May  reduce  or  take  off  tolls  on  lime  for 

agriculture,  1243 
Trustees  in   certain   cases   may   reduce 

toUs,  and  fix  their  amount  according 

to  4  Geo.  4,  u.  95, 1242 

Composition  for. 
May  be  made  for  one  year,  1243 

Toll-Somes. 

Property  in,  1243 

Not  wanted  to  be  pulled  down,  and  the 
materials  and  site  s6ld,  1243 

ToU-Oates,  erecting  and  lighting,  ic. 
Property  in,  1244 

Power  to  continue  or  erect    toU-gatea, 
1244 

5  A.  2 
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IX.  Tolls — continued. 

If  trustees  cause  erection  of,  contrary  to 
act,  justices  may  order  removal,  1245 
Lamps  to  be  lighted  at,  1246 

TMe  of  Tolls,  Tickets. 

Trustees  to  put  up  table  of  tolls,  with 

names  of  gates,  1246 
Tickets  denoting  payment  of  tolls,  1246 

Recovery  of  Tolls,  and  Penalty  for  Evasion. 

Recovery  of,  1246 

Collector  may  distrain,  1246 

If  toll  and  charges  be  not  paid  in  fouf 
days,  distress  may  be  sold,  1246 

Any  justice  may  settle  disputes  concern- 
ing, 1247 

Penalty  for  evading,  1247 

Penalty  on  unloading,  &c.,  to  evade 
toll,  or  obstructing  weighing,  51.  on 
owner  of  waggon,  &c.,  and  not  exceed- 
ing 40s.  on  driver,  1248 

Assaulting  collector,  passing  through 
gate  without  paying  toll,  not  exceed- 
ing \0l  penalty,  1248 

Letting  of  Farm,  and  duties    and  power 

of  Lessee  and  Collector 

Powers  for  trustees  to  let  to  farm  the 
tolls,  1248 

Notice  to  be  given  of  letting,  1249 

Tolls  to  be  put  up  at  sum  produced  the 
preceding  year,  1249 

Mode  of  receiving  biddings,  1249 

If  tolls  be  not  let  at  such  auction,  pri- 
vate tender  may  be  accepted,  1249 

Penalty  on  collectors  taking  more  or 
less  than  authorised  toll,  51.,  1249 

Trustees  may  bid,  1250 

Limiting  leases  to  three  years,  1250 

Tolls  may  be  let  in  lots,  1261 

Trustees  may  bid  at  letting,  1251 

Tolls  of  another  trust  adjoining  may  be 
farmed,  1251 

Contracts  and  agreements  to  be  valid 
when  signed  by  trustees,  &c.,  1251 

Where  two  persons  fill  office  of  clerk, 
both  must  join  in  contract,  1262 

Lessees  of  tolls  may  appoint  persons  to 
receive  same,  who  shall  be  subject  to 
like  penalties  as  collectors  appointed 
by  trustees,  1252 

Lessees,  or  persons  appointed  by  them, 
may  occupy  toll-houses,  1252 

Trustees  may  take  possession  of  toll- 
house, &c.,  when  let  to  farm,  or  held 
by  collectors,  in  default  of  perform- 
ance of  conditions,  &c.,  1262 

Power  to  vacate  leases,  1253 

Mortgage  of  Tolls. 

Mortgagee  may  act  as  trustee,  1263 
Power  to  borrow  money,  1253 
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IX.  Tolls — continued. 

Form  of  mortgage,  1253 

Mortgages  may  be  assigned,  1254 

Form  of  assignment,  1254 

Trustees  may  pay  any  one  creditor,  to  be 
determined  by  lot,  1255 

Or  any  one  creditor,  by  consent  of  the 
otiiers,  1255 

Mortgagees  in  possession  to  account  to 
trustees,  1255 

If  mortgagee  keep  possession  after  he 
has  received  the  money  due,  he  shall 
forfeit  double  the  sum  and  treble 
costs,  1255 

Mortgagee  of,  in  possession,  may  let 
tolls,  1173 

To  transmit  account  to  secretary  of 
state,  1173 

Not  to  enter  whilst  interest  paid,  1175 

Action  of  ejectment  may  be  supported 
by  one  mortgagee,  1255 

Mortgages  under  former  acts  to  remain 
good,  1255 

Trustees  may  cancel  mortgages  and  ex- 
ecute others,  1257 

And  renew  mortgages,  &c.,  lost  or  mis- 
laid, 1257 

Trustees  not  personally  liable  on  mort- 
gages, 1267 

Decision  upon  local  act  as  to  action  for 
interest,  1257 

Turnpike  tolls  not  within  42nd  section 
of  3&4  Will.  4,  0.  27,  1257 


X.  Injuries,  Nuisances,  and    Annoyances, 
Remedies  and  Punishments  for. 

Ditches,  Drains,  Sc. 

To  be  made  by  occupiers  of  lands  for 
keeping  roads  dry,  1258 

May  be  turned,  1259 

Expenses  of  repairing  in  towns  to  be 
defrayed  between  trustees  and  inha- 
bitants, 1259 

Account  of  expense  of  repairs  to  be  laid 
before  two  justices,  who  shall  propor- 
tion amount  to  be  paid  by  the  parties, 
1259 

Surveyors  may  make  drains,  &c.,  1260 

Trees  and  Sedges,  <i;c. 

Owners  of  the  adjoining  lands  to  cut  the 

hedges  and  trees  obstructing  the  road, 

1260 
If  neglected  for  ten  days,  surveyor  may 

complain  to  a  justice,  who  may  order 

same  to  be  done  on  pain  of  forfeiting 

2s.  for  every  24  ft.  in  length  of  the 

hedge,  1260 
May  be  trimmed  at  expense  of  defaulter 

1261 
Time  of  cutting,  1261 
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HIGHWAYS,  rUR^SPlKK— continued. 

X.  Inj lines,  Nuisances,  Annoyances — con. 

Encroachments  on  Roads. 

Persons  making  enoroaohments  on  roads 
by  reducing  breadth  or  limits  thereof, 
1261 

Or  making  drains  across,  or  otherwise  in- 
juring, 1261 

Or  turning  the  plough  on  the  ground 
within  a  certain  distance  of  the  road, 
shall  forfeit  40s.,  1261 

Encroachments  to  be  removed,  1261 

Soil  and  slips,  who  owner  of,  1262 

Laying  Mulbish,  dsc. 

Laying  rubbish,  &o.,  1262 

Removal  of,  1262 

Expenses  of,  1262 

Penalty  for  a  second  offence,  51,,  1262 

Gates  amd  Windmills. 

Gates  to  open  inwards,  1262 

Otherwise  to  be  removed,  1262 

Owner  to  pay  expense  of  removal,  and 

forfeit  not  exceeding  40«.,  1263 
No  windmill  to  be  erected  within  200 

yards  of  road,  1263 

Dogs. 

Carriers'  dogs  to  be  fastened  to  the  car- 
riage, 1263 

Cattle. 

Cattle  tethered    or  found   straying   on 

road,  to  be  impounded,  1263 
Bight   of    pasturage   not  taken    away, 

1264 
Punishing  persons  guiltyof  pound-breach, 
1264 
Siding,    or    driving    on,    or   encumbering 
Footways,  1265 

Drivers, 

One  may  take    charge  of   two  carts,  if 

drawn  only  by  one  horse  each,  1265 
Children  not  to  drive  carts,  &c.,  penalty 

10«.,1265 
Of  carts,  &c.,  not  to  ride  thereon,  unless 

some  person  on  foot  guide  the  same, 

1265 
Of  any  carriage  causing  hurt  or  damage 

to  others,  or  quitting  the  road,  1265 
Driving  carriage  without  owner' s  name, 

1265 
Not  keeping  the  left  side,  and  damaging 

the  carriage,  1266 
Interrupting  free  passage,  1266 
Penalty  on  for   driving  horse  or  beast 

with  projections,  so  as  to  be  obstruc- 
tion, 1273 
Penalty  on,  not  discovering  his  name, 

1266 
If,  offend  against  any  act,  and  abscond, 

master  to  pay  the  penalty,  1266 
For   discovery   of   offenders,   names  of 

owners  to  be  painted  on  waggons,  &c. , 

in  the  manner  herein  mentioned,  1267 


HIGHWAYS,  TUnifiFIKE— continued. 

X.  Injuries,  Nuisances,  Annoyances— con. 

Driving  on  footpaths,  1265 
Leaving  carts  unguarded,  1275 
Not  using  skidpans,  penalty,  1273 
Evasion  of  tolls,  1241,  1247 
Various  regulations   as  to  driving,  dri- 
vers, and  owners  of  carriages,  1275 

Locomotives  on  Tumpihe  Roads. 
Tolls  to  be  taken  for,  1263 
Bepeal  of  former  acts  as  to  tolls,  1268 
Weight  of  locomotives,  1268 
What  to  be  size  and  weight  of,  1269 
Weight  of  each  pair  of  wheels,  1269 
When  secretary  of  state  may  prohibit 

use  of,  on  roads,  1270 
Restriction  as  to  use  of  suspension  and 

other  bridges,  1270 
Damage  caused  by,  to   bridges,  to  be 

made  good,  1270 
Light  on,  to  be  used  at  night,  1271 
To  consume  their  own  smoke,  1271 
What  number  of  persons  to  be  in  charge 

of,  1271 
Waggons,  &e. ,  exempt  from  tolls  to  con- 
tinue exempt  when  drawn  by  locomo- 
tive, 1271 
Limit  of  speed  of,  on  roads,  1271 
Provisions  of  general  acts  to  apply  to, 

1271 
Eight  of  action  in  case  of  nuisance  to 

continue,  1271 
Loaded    carts    built    for  use    on    rail- 
ways and  tramroads  used  on  turnpike 
roads,  beyond  100yards,penalty,  20s., 
1267 

Tires  of  Wheels. 

Nails  of  the  tires  of  wheels  to   be  so 

countersunk  as  not  to  project  beyond 

one    quarter    of     an    inch,    penalty, 

1272 
Penalty  on  using  them  contrary  hereto, 

1272 

Skidpans  to  ie  used. 

Directing  the  using  of  skidpans  or  slip- 
pers, 1272 
Penalty  on  driver  not  using  them,  1272 

Tumpihe  gates,  destroying. 

Destroying  turnpike  gate,  toll-house,  &c., 

1272 
Destroying  other  things,  1273 
Penalty,  1273 

Nuisances,  Injuries  and  Annoyances. 

Penalty  on  persons  committing,  by  riding 

on  footpaths,  1273 
By  damaging  bridge,  &o.,  1273 
By  drawing  timber,  &c.,  1273 
By  injuring  the  road,  1273 
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HIGHWAYS,  TVRTSPIKE— continued. 

X.  Injuries,  Nuisances,  Annoyances — con. 

By  slaughtering  of  cattle,  1273 

By  obstructing  passage,  1273 

By  encamping  on  sides  of  road,  1274 

By  light  of  blacksmiths'  shops,  1274 

By  making  bonfires,  1274 

By  baiting  bulls,  playing  at  foot-ball,  or 

other  games,  1274 
By  leaving  waggon,  &c.,  1274 
By  laying  timber,  &c.,  1274 
By  running  of  water  or  filth,  1274 
By  swine,  1274 

By  leaving  block  stones,  &o.,  1274 
Or  by  damaging  lamps,  1274 
Wilfully  injuring,  1274 
Table  of  tolls,  1274 
Posts,  &c.,by  gravel-pit,  1274 
Buildings,  &o.,   1275 
Casting  rubbish  into  drains,  1275 
Scrapings  of  road,  1275 
Obstructing  passengers,  1275 
Saw-pits,  1275 
Penalty,  40s.,  1275 

XI.  Penalty  for  Hindering  Execution  of 
Act,  Assaulting  Collector,  die,  1275 

Passing  without  paying  toll,  1276 

XII.  Apprehension  of  Transient  Offenders, 
1276 

XIII.  Trustees,  die,  may  direct  Prosecutions, 
1276 

XIV.  Property  in    Indictments,  <fcc.,  to  ie 
laid  in  Trustees,  1276 

XV.  Recovery  and  Application  of  Penalties. 
Justices  may  proceed  by  summons  in 

recovery  of  penalties,  1277 
No  information  in  writing neCBSsary,  1277 
Recovery  and  application  of   nenalties, 

1277 
Distress  and  sale,  1277 
Irregularity  in  distresses,  &c.,  1279 
Commitment,  1277 
Application  of  penalty,  1278 
Damages  and  charges  in  dispute  to  be 

settled  by  justices  in  addition  to  pe- 
nalties, 1278 
Penalties,  when  recoverable  by  action, 

&c.,  1278 
Limitation  of,  1279 
When  recoverable  only  by   conviction, 

1279 
Certiorari,  1279 
If  toll-collectors  abscond,  penalties  to  be 

levied  on  lessees,  1 279 
Conviction  to  be  within  six  months  from 

ofience,  1279 

XVI.  Actions,  I/imitation   of. — Tender  of 
Amends,  and  Costs. 

By  and  against  trustees  and  others,  1279 
Distress  not  unlawful  ab  initio,  1280 


HIGHWAYS,  TURNPIKE- 

XVI.  Actions,  Limitation  of- 

Action  on  the  case  given,  1280 
Tender  of  amends,  1280 
Limitation  of  actions,  1280 
Venue  local,  1280 
General  issue,  1280 
Costs,  1281 

Costs  of  trustees,  1281 
Notice  of  action,  1281 

XVII.  Evidence,  Witnesses,  cmd  Oaths. 
Order  and  proceedings  to  be  entered  in 

books,  which  shall  be  open  for  inspec- 
tion, 1281 

Books  to  be  evidence,  1281 

Books  of  accounts  of  proceedings,  evi- 
dence, without  proving  their  contents, 
notwithstanding  act  under  which  they 
have  been  repealed,  1281 

To  be  open  to  inspection,  1282 

If  action  be  against  a  trustee,  evidence 
of  his  being  appointed  and  acting 
suficient,  1282 

Proof  of  exemption  from  toll,  1282 

Penalty  on  witnesses  not  attending 
when  summoned,  not  exceeding  40s., 
1282 

Power  to  administer  oaths,  1282 

XVIII.  Form  of  Proceedings. 

Forms  in  the  schedule  annexed  to  be 
used,  1283 

XIX.  Appeal  and  Certiorari. 

Persons  aggrieved  may  appeal  to  quarter 

sessions,  1283 
Notice  of  appeal,  1283 
Recognizance,  1283 
Costs  on,  1284 
Certiorari  in    proceeding    pursuant   to 

3  Geo.  4,  c.  126,  1284 
Notice  of  appeal,  1284 
Who  may  appeal,  &e.,  1284 
Mandamus  to  hear  appeal,  1285 

XX.  Consent  to  Turnpike  Bill  may  be  ly 
Affidavit. 

Parties  interested  may  signify  their  con- 
sent to  any  turnpike  bill  by  affidavit. 
1285 

Justices  of  peace  or  masters  extraordi- 
nary in  Chancery  empowered  to  take 
such  affidavits,  1285 

Affidavit  not  liable  to  stamp  duty,  1285 

Proof  of  handwriting  of  justice  to  be 
deemed  sufficient,  1285 

XXI.  Forms  as  to.  List  of,  1286 

HIGHWAYMAN.  See  Robeeet,  Hundred. 

HIRING  AND  SERVICE. 
Settlement  of  poor  by.    See  Poor 
As  to  the  hiring  of  servants,  see  Servants 
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HOMICIDE. 
What,  1312 

I.  Justifiahle  Homicide. 
On  a  real  necessity,  1313 

In  execution  of  a  criminal,  1313 

In  execution  of  duty  of  officer,  or  pro- 
cess, &o.,  1313 

In  arrest  of  felons,  1313 

In  arrest  of  prisoners  escaping,  1313 

In  arrest  of  persons  guilty  of  misde- 
meanours, &o.,  1313 

On  civil  process,  1314 

In  prevention  of  crime,  &c.,  1314 

Necessity  must  exist,  1314 

Trial  and  discharge,  1314 

Homicide  se  defendeudo,  1314 

What,  1314 

Cases  of  se  defendendo,  1314 

Chance  medley,  1315 

Defence  of  property  against  trespassers, 
1315 

Reasonable  force  only  must  be  used, 
1315 

Homicide  upon  necessity,  1315 

Accessaries,  1316 

Forfeiture,  1316 

II.  By  Misadventure. 

What    is    homicide    by    misadventure, 

1316 
Lawful  acts  must  be  done  with  caution, 

1316 
Workmen  throwing  rubbish,  1316 
Driving  carriages,  1316 
Navigating  ships,  1317 
Sports,  1317 

Correction  by  parents,  &c.,  1317,  1321 
Poisoning  by  mistake,  1317 
Medical  practitioners,  1318,  1325 
What  degree  of  caution  must  be  used, 

1318 
Unlawful  acts,  1318 
Evilintent,  1318 
Action  for  trespass,  1319 
This  kind  of  homicide  no  felony,  1319 
Forfeiture,  1319 

III.  Manslaughter. 
Manslaughter,  what,  1319 
Fighting,  1319 

First  blow  immaterial,  if  terms  equal, 

1320 
Third  person  interfering  in  combat  of 

others,  1320 
Aiming  at  one  person,  killing  another, 

1320 
Provocation  by  words,  &o.,  1320 
By  assault,  1321 
By  adulterer,  1321 
By  offence  on  children,  1321 
By  imprisonment,  1321 
Killing  by  correction,  1321, 1317 
Correction  of  seamen,  1 322 
Other  provocations,  1322 
Nature  of  the  instrument  used,  1322 


HOMICIDE— co««m«cd. 

III.  Manslaughter — continued. 

Resisting  officers  and  others,  1323 
Unlawful  or  wanton  acts,  1323 
Prize-fighting,  amicable  contests,  1324 
Wanton  and  heedless  acts,  1324 
Where  several  join  to  do  an  unlawful 

act,  1325 
Improper  medical  treatment,  1318, 1325 
Neglect  of  natural  duties,  1326 
ChUdren,  1326 
Bastards,  1S26 

Apprentices  and  servants,  1326 
Infirm  persons,  1326 
Accessaries,  1326 
Evidence,  &c,,  1327 
Trial  of,  1327 
Punishment,  1327 

IV.  Murder. 
The  Offence  of. 
Murder,  what,  1327 
Offender   must   be   of   sound   memory, 

&c.,  1327 
The    killing    must    be    unlawful,    &c., 

1327 
Person    killed    must    be    a   reasonable 

being,  under  the  Queen's  peace,  1328 
Body  not  found,  1329 
Mere  killing  is  primS,  facie  evidence  of 

malice,  1329 
Malice  expressed,  1329 
Malice  implied,  1329 
Malice  prepense,  1329 
Malice  aforethought,  1329 
Improper  correction,  1329 
Universal  malice,  1330 
Giving  a  potion  to  cause  abortion,  1330 
Killing  in  prosecution  of  felony,  1330 
Provocation,  1330 
Duelling,  1330 
Killing  officers  of  justice   and   others, 

1330 
Authority  of  officers,  1330 
Private  person  arresting,  1331 
Pressgang,  1331 
Special  constable,  1331 
Gamekeepers,  13B1 
Notice  on  process,  1332 

Indictment  for. 
Indictment  for  murder,  1332 
Name  of  deceased,  1332 
Mode  in  which  the  murder  committed, 
1332 

The  Evidence  in,  1332 

Place  of  Trial  far. 

British  subjects  may  be  tried  in  Eng- 
land for  murder  or  manslaughter 
committed  abroad,  1333 
Trial  for  murder  or  manslaughter, where 
death  or  cause  of  death  happens  in 
England  or  at  sea,  1333 
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IV,  Murder — continued. 

Boundaries  of  counties,  &o.,  1333 

Murders  committed  in  the  fleet,  1333 

Queen's  Benoli  or  j  udge  may  order  cer- 
tain prisoners  subject  to  Mutiny  Act 
to  be  tried  under  25  &  26  Vict.  c.  65, 
1333 

Prisoner  thereupon  to  be  removed 
where,  1334 

When  removed  where  to  be  tried,  1334 

Certificate  of  removal  to  be  endorsed  on 
indictment,  1334 

Indictment,  if  amended,  certificate  to 
be  also  amended,  1335 

No  proof  required  that  person  subject 
to  mutiny  acts,  1335 

Sentence  of  such  convicted  person,  1335 

Witnesses  to  be  bound  by  recognizances 
on  notice  by  the  prosecutor,  1336 

And  may  be  bound  to  appear  again  if 
required,  1337 

Court  may  compel  attendance  of  wit- 
nesses, 1336 

Expenses  of  prosecutions  and  rewards, 
how  ordered,  1336 

At  trial  no  proof  of  order  of  removal 
required,  1337 

Judgment  and  verdict  to  be  final,  1337 

Prisoner  may  be  removed  to  and  from 
Central  Criminal  Court  as  often  as 
necessary,  1337 

Authority    of    Court    where     prisoner 

tried,  1337 
Act  not  to  affect  peers,  1337 

Punishment,  Sentence,  Execution,  and  Treat- 
ment of  Mv/rderers. 

Punishment  of  death,  1339 

Sentence  of,  1339 

Hanging  in  chains  abolished,  1339 

Escape  of. 

V.  Self-Murder. 

Felo  de  se,  1339 
Year  and  day,  1339 
Non  compos,  1339 
Accessary,  1339 
Forfeiture,  1340 
Corruption  of  blood,  1340 
Burial,  1340 

VI.  General  Form  of  Indictment  fw  Murder, 

1341 

HOPS. 

Destroying  of  hop  binds,  see  Malioioub 

Injury. 
Setting  fire  to  hop  oasts,  see  BuRNiNa. 
Trade  in 

Bags  and  pockets  of  hops  to  be  marked 

with  parish  and  county  where  grown 

(penalty),  1342 
Penalties,  how  recovered,  1342 
Growers  not  to  put  other  than   their 
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H  OPS — continued. 

name  or  place  of  abode  on  bags  or 

pockets,  1342 
Penalty  on  packing   different   qualities 

in  same  bag,  134^5 
Interpretation  clause  of  29  Vict.  u.  37, 

1343 
Bags  to  be  marked  with  year  of  growth 

and  progressive   number    and    gross 

weight,  1343 
Penalty  for  not  so  marking,  1343 
For  marking  false  symbol  or  description, 

1343 
For  mixing  different  qualities  of  hops  in 

same  bag,  1344 
For  exposing  for  sale  bags  improperly 

marked,  1344  _     ; 

Proviso  in  favour   of    seller   believing 

bags  to  be  truly  marked,  1344 
For  rebagging  foreign  hops  in  British 

bags,  13i4 
For  wilfully  altering  marks,  1344 
Recovery  of,  1346 
Vendors  selling  falsely  marked  hops  to 

give    information    where    purchased, 

1345 
Justices  empowered  to  search  for  bags 

improperly  marked,  1345 
Description,  symbol,  &c.,  may  be    de- 
scribed generally  in  legal  proceedings, 

1345 
Conviction  not  to  affect  civil  remedies, 

1346 
Vendor  to  be  deemed  to  contract  that 

description  on  bags,  &c.,  is  genuine, 

1346 

HORSES  AND  HORSE-RACING. 

As  to  post-horse  duties,  see  Stage- 
CoACHBS. 

As  to  taxes  on,  see  Taxes. 

As  to  killing  and  maiming  of,  see 
Cattle. 

As  to  stealing  of,  see  Larceny. 

As  to  putting  stoned  and  scabbed  horses 
on  commons,  see  Commons. 

Liable  to  forfeiture  for  breach  of  cus- 
toms laws,  152 

I.   Buying  Stolen  Horses,  &c. 

Former  misuse  in  sale  of,  1347 

How  horses  to  be  sold  in  fairs  or  mar- 
kets, 1347 

A  place  to  be  appointed  for  a  horse  fair, 
and  also  a  toll-taker,  1347 

When,  where,  and  of  whom  toll  for, 
shall  be  taken,  1347 

A  note  of  all  horses  sold  in  a  market, 
&c.,  to  be  taken,  1347 

A  stolen  horse  to  be  ridden,  &c. ,  in  a 
fair,  or  &c.,  before  the  owner's  pro- 
perty shall  be  taken  away,  1348 

Owner  empowered  to  re-take  horse, 
1348 

Penalties,  who  entitled  to,  and  how 
recoverable,  1348 
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HORSES  AND  HORSE-RACING— con. 

I.  Buying  Stolen  Hones,  <fcc. — continued. 

Justices  to  hear  and  determine  offences, 

1348 
Allowance  for  book-keeper  where  no  toll 

due,  1343 
Sellers  of  horses  in  markets,  &o.,  must 

be  known  to  toll-taker,  or  some  other, 

1349 
Who  will  avouch  the  sale,  1349 
Which  shall  be   entered  in  toll-book, 

&c.,  1349 
Credible  person  shall  avouch  the  horse- 

seUer,  1349 
Price  of  horse  to  be  entered  in  toller's 

book,  1349 
A  note  in  writing   shall  be    given   to 

buyer,  1349 
Penalty   of   person   offending  in    cases 

aforesaid,  1349 
Sale  otherwise  void,  1349 
Justices  may  hear  and  determine  offences 

aforesaid,  1350 
Owner  may  redeem  horse  stolen  within 

six  months  after,  on  paying  the  price, 

1350 
Observations  on  the  stat.  2  &  3  Ph.  &  M. 

c.  7,  and  31  Eliz.  o.  12,  1350 

II.  Regulations   as   to   the  slaughtering  of 
Horses,  <i!C. 

Slaughter-house  keepers  to  take  out  a 

licence,  &c.,  1351 
Justices  to   grant  licences,   &o.,  which 

are  to  be  entered,  &o.,  1351 
Persons  licensed  to  affix  to  their  houses 

the  words  herein,  1352 
Notice  to  be  sent,  when  horses,  &c.,  to 

be  slaughtered,  to  the  inspector,  who 

is  to  take  an  account  of  the  beasts, 

1352 
Times  of  slaughtering,  &c.,  1352 
Account    to    be    kept,    by   owners    of 

slaughtering-houses,    of     owners     of 

cattle  brought,  &c.,  1352 
Vestry  to  appoint  inspectors,  1352 
Inspectors'  duty,  1353 
Penalty  for  neglect  of  duty,  1358 
Penalty  for  obstructing  inspector,  1358 
Form  of  conviction  for  refusing  to  pay 

for  advertisements  of  inspectors,  1354 
Inspectors  may  visit  slaughtering-houses 

at  all  times,  1354 
Persons  bringing  cattle  refusing  to  give 

an  account  of  themselves,  &c.,  may 

be  carried  before  a  justice,  1354 
Justices  may  commit  suspected  persons,. 

1354 
Persons  slaughtering  horses,  &c.,  with- 
out   licence,    &a.,   guilty  of    felony, 

1355 
Persons   destroying    hides,   &e.,   to    be 

deemed    guilty    of    misdemeanours, 
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HORSES  AND  HORSE-RACING-  con. 

II.  Regulations  as  to  Slaughtering — con. 

Persons  making  false  entries  liable  to 

penalty,  &c.,  1355 
Form  of  conviction  for,  1355 
Inspectors'   books  to   be   produced    at 

quarter  sessions,  ISoti 
Penalty  on  persons  lending  houses  for 

purpose  of  slaughtering,  1356 
Form  of  conviction  for,  1356 
Act  not  to  extend  to  curriers,  &o.,  kill- 
ing distempered  horses,  &c.,  1356 
Collar-makers,  &c.,  killing  sound  horses, 

&o,,  liable  to  penalty,  1357  f'^ 

Witnesses  refusing  to  attend,  to  forfeit 

10^.,  1357 
General  issue,  1357 
Further  regulations  as  to  slaughtering 

horses,  1357 
Licences  under  7  &  8  Tict.  c.  87,  to  be 

annual,  1357 
Justices  in  quarter  sessions  may  cancel 

them,  1357 
Penalty  for  cruelty,  ill-treating  horse  or 

other  cattle,  1358 
Constable  may  enter  licensed  places  in 

day-time,  1358 
Offences  may  be  heard  by  2  justices, 

1358 
Penalties,  how  recoverable,  1358 
Appeal  to  quarter  sessions,  1359 
Interpretation  of  terms,  1359 

III.  Horse-racing. 
Decisions  as  to  what  is  horse-race,  1360 
For  the  duty  on  race-horses,  see  Excise. 
For  the  8   &  9  Vict.  u.  109,  which  re- 
lates to  horse-racing,  see  Gaming. 

HOUSE. 

Taxes  on.    See  Taxes. 
Burglary  in.     See  BgEGLARY. 
Stealing  in.    See  Larceny. 
Arson  of.     See  BnuNiNO. 
Nuisances  to.     See  Nuisance. 
Malicious  injuries  to.     See  Malicious 

Injury  to  Property. 
Breaking  open  doors  of,  in  execution  of 

process,  1365 
Breaking  them  open  to  make  distress, 

1365 
May  be  searched  under  writ  of  assistance, 

152 

HOUSE  OP  CORRECTION.    See  Gaols. 

HUE  AND  CRY 

Meaning  of  words,  1366 
Hue  and  cry,  what,  1366 
Application  to  the  constable,  1366 
Justice's  warrant  for,  1366 
Constable  to  raise  the  town  and  to  search, 

1366 
Breaking  doors  to  search,  1366 
Notice  to  the  next  constable,  and  to  the 

next,  1367 


1466 

HUE  AND  CnY—coniinued. 

What  shall  be  done  where  the  person 
cannot  be  described,  1367 

All  persons  shall  follow  the  hue  and  cry, 
1367 

Breaking  doors  to  arrest  upon  pursuit, 
1367 

Killing  in  the  pursuit,  1307 

Arresting  an  innocent  person,  1367 

Arresting  a  person  by  description,  1367 

Arresting  upon  hue  and  cry  levied  with- 
out cause,  1368  ' 

Persons  taken  on  hue  arid  cry,  how  far 
bailable,  1368 

Punishment  of  those  who  follow  not 
hue  and  cry,  1368 

Warrant  to  levy  hue  and  cry  on  a  rob- 
bery having  been  committed,  1369 

HUNDRED 

Hundred,  whence  so  called,  1369 

Tithings,  1369 

To  be  amerced  for  an  escape,  1369 

Liability  of,  for  damages,  1370 

The  7  &  8  Geo.  4,  c.  31,  repeals  prior 

acts,  1370 
Hundred    to    make    compensation    for 

damage  done  by  rioters,  when,  1370 
Party  damnified  to  comply  with  certain 

conditions,  1371 
Limitation  of  action,  1371 
Process  against,  to  be  served   on  high 

constable,   who   may  defend,   or    let 

judgment  go  by  default,  1371 
If  plaintiff  recovers,  sheriff,  on  receipt  of 

writ  of  execution,  shall  make  out  a 

warrant  directing  treasurer  of  county 

to  pay  the  amount,  1372 
Mode  of  reimbursing  high  constable  for 

expenses    in   defending    action,   &c., 

1372 
Eeimbursing  county  treasurer,  1372 
Mode  of  proceeding  in  cases  where  the 

damage  does  not  exceed  30Z.,  1372 
Such  cases  to  be  settled  by  justices  at  a 

special  petty  session,  1373 
Penalty  on  high  constable  for  neglect, 

1373 
Proceeding  in  case  of  damage  to  a  church 

or  chapel,  1373 
In  case  of  damage  to  property  belonging 

to  a  corporation,  1374 
Where  damage  committed  in  any  county 

of  a  city,  &c.,  or  in  any  liberty,  &c., 

which  is  not  within  any  hundred,  or 

does  not  contribute  to  county  rate, 

such  county,  &o,,  shall  be  liable  like 

the  hundred,  1374 
Provision  for  executing  writs  in  certain 

places,  1374 
Mode   of    reimbursement   in    liberties, 

cities,  and  towns  not  within  any  hun- 
dred, but  contributing  to  county  rate, 

1375 
Mode  of  reimbursement  in  counties  of 

cities,    and    in    liberties,   cities,   and 
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BVKD'RED— continued. 

towns  not  contributing  to  county  rate, 
1375 

Provisions  of  7  &  8  Geo.  4,  c.  31,  ex- 
tended to  threshing  machines,  1375 

Hundred  responsible  for  damage  to  a 
wrecked  ship  by  a  mob,  1376 
Forms  as  to. 

Notice  to  high  constable  of  hundred  or 
other  like  district,  or  to  peace  ofiBcer 
of  a  county,  of  a  city  or  town,  or  of  a, 
liberty,  franchise,  city,  town,  or  place, 
1376 

Notice  to  be  placed  on  church  or  chapel 
door,  or  other  conspicuous  part  of  the 
parish,  township,  or  place,  1376 

HUNTING.    See  Game. 

IDENTITY 

must  be  proved  iu  an  indictment,  22 

IMPORTATION  OF  GOODS.  See  Customs, 
117 

INDECENT  BOOKS  AND  PRINTS.     See 

6dstoms,  118 

INDICTMENT.  See  Evidence,  Custous, 
171,  178,  Excise 

INDUSTRIAL  AND  PROVIDENT  SO- 
CIETIES.   See  Peiendlt  Societies,  733 

INFERIOR  COURTS 

Proceedings  in.     See  Evidence,  65 

INFORMATION 

How  proved.     See  Evidence,  70 
How  and  by  whom  to  be  laid.     See  Cus- 
toms, Excise,  Game. 

INNKEEPER.    See  Excise,  Licences,  390 

INQUESTS  IN  GAOLS.    See  Gaols,  899 

INQUISITIONS.    See  Evidence,  58 

INSPECTOR.  See  Faotoet,  438,  443,  445, 
462,  497 

INSOLVENCY  PROCEEDINGS.  &c  Evi- 
dence, 66 

INTERPRETATION  CLAUSE.  See  Gaol 
Act,  864  ;  Bleaching  Wobks,  609  ;  Lace, 
SI'S;  Factories,  465, 482;  Excise{Spieits,) 
335 ;  HiGHWAT3,988  ;  Loan  Society,  713; 
Fish  and  Fisheries  (Salmon),  565,  566; 
Tobacco,  389 ;  Customs  Act,  145. 

IRISH    AND    SCOTCH    RECORDS.    See 

Evidence,  65 

IRON  MILLS.    See  Factories,  487 

JUSTICES 

Duties  of.  See  Customs  (Legal  Pro- 
ceedings Before),  160,  178;  Excise, 
232,  391  ;  Game,  Factories,  432  ; 
Gaols  ;  at  Sessions,  see  Fines,  531 
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JUVENILE    OFFENDERS. 
912 


See  Gaols, 


LABEL  OP  SHIP'S  PAPERS 

Form  of.      See    Customs   (Sbaeohbr), 
Customs  (Tobacco),  128 

LACE  WORKS.    See  Factories,  512 


LETTERS  OP  ADMINISTRATION. 
Evidence,  63 


See 


LETTERS  PATENT. 


See  Evidence,  59. 

See  Pac- 


LETTER   PRESS  PRINTING. 
TORIES,  482,  486 

LICENCE  TO  FISH.    See  Fisa  and  Fishe- 
ries, 572 

LICENCES,  DUTY  ON.    See  Excise,  194 

LIGHTERMAN  (LICENCE  TO).    See  Cus- 
toms, 135 

LIMEW ASHING.  See  Factories,  441,  450, 
461 


LOAN  SOCIETIES. 
TIBS,  706 


Friendly  Sooie- 
See 


LOCOMOTIVES    ON    HIGHWAYS. 
Highways,  1268 

LOG-BOOK,  OFFICIAL.     See  Evidence,  53 

LOSS  OF  TIME.     See  Factories,  436,  434 

LOTTERIES.    -See  Gaming,  850 

LOW  WINES.    See  Excise  (Spirits). 

LUCIFER  MATCH  WORKS.     See  Facto- 
ries, 480 

MACHINERY.     See  Factories 
Generally^  460,  478 
Not  fencing,  462 
Stoppage  of,  454 
Complaints  aa  to,  467 

MALT, 

Duty  on  and  regulation  as  to,  see  Excise 

(Malt),  291 
Used  in  distillery,  see  Excise,  311 

MANSLAUGHTER.    See  Homicide 

MANUFACTURING  PROCESS.    See  Fac- 
tories, 462 

MAPS,  ANCIENT.    See  Evidence,  52 

MARRIED  WOMEN.    See  Customs,  168 

MASTER  OP  SHIP.    See  Customs,  (Ships, 
Report,  Content,  Clearance) 

MATERIALS     FOR     HIGHWAYS.      See 
Highways  (repairs),  1 007 


MATRON  OF 
893 


GAOLS. 
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See  Gaols,  839, 


MEALS.  See  Factories,  436,  455,  476,  487, 
483 

MEDICINES.     See  Excise  (Licences),  197 

MERCHANT  SHIPPING  ACT.  (Cer- 
tificate of  Board  op  Trade.)  See  Evi- 
dence, 70 

MERCHANDISE  MARKS.  See  Fohqbrt 
665 


METHYLATED    SPIRIT. 
382 


See    Excise, 


METHYLIC  ALCOHOL.     See  Excise,  383 

MILITARY  STORES.    See  Costoms,  139 

MILL  GEARING.  See  Factories,  460,  465, 
478 

MITIGATION  OP  PENALTY.     See  Cus- 
toms, 166,  Excise,  238 

MOLASSES.    See  Excise  (Spirits),  350 

MUNICIPAL  BOROUGH.     See  Gaols,  864 

MURDER.     See  Homicide 

MUSSEL    FISHERIES.      See    Fish    and 
Fisheries,  583 

NAVAL  STORES.    See  Customs,  139 

NAVY,    OFFICERS    OP.      See    Customs, 
152 

NETS.    See  Pish  and  Fisheries,  549,  575, 
482 

NOTICE    OF    ACTION.     188,  791,  1092, 
1281 

NOTICE  TO  PRODUCE.    See  Evidence 

NUISANCES      TO      HIGHWAYS.      See 
Highways,  1044 

OBSTRUCTING     OFFICERS     OP     RE- 
VENUE.    See  Excise,  Customs 

OCCASIONAL   LICENCES.     See    Excise 
(Licences),  197 

OCCUPIER  OP  FACTORY.   See  Factory, 
467,  498,  607 

OFFICE  COPY.    See  Evidence,  56 

OFFICERS    OF   EXCISE  OR  CUSTOMS. 

See  THOSE  TITLES 

OFFICIAL  DOCUMENTS.    See  Evidence, 
50 

ORDERS  OF  JUSTICES.     See  Evidence, 
69,  39 
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OVERSEER.    See  Highways,  1112 

See    Fish    aj 


n. 


OYSTER    FISHERIES. 
FlSHEItI£S,  S83 

PAPER    MANUFACTORY.     See    Excise 
(Licences,  Faotokies),  482 

PAPER  MILLS.    See  Factories,  487 

PAPER  STAINING.    See  Factories,  481 

PARENT,  DUTY  OF.    See  Factory,  465 

PAROL  EVIDENCE.     See  Evidence,  34 

PARTNERS.    See  Excise  (Licences),  200 

PEDIGREE.    See  Evidence,  37, 40 

PEDLARS.    See  Hawkers   and  Pedlars 

PERCUSSION    CAPS.      See    Gunpowder, 
Fireworks,  Factories,  481 

PIECES,  MARKING  OF.  See  Framework 
Knitters,  683 

PIERS.    See  Harbours 

POISON.    See  Game,  768 

POISONED     FLESH.       See  Flesh    Poi- 
soned, 589 

POOR  PRISONERS.    See  Customs,  168 

PORTER.    See  Gaols,  891 

POST   OFFICE  MARKS.    See  Evidence, 
49 

PORTS.    See  Harbours,  Customs,  115 

See  Forgery, 


POWER  OF  ATTORNEY, 
647 

PREMISES      LICENSED. 
(Licences) 

PRESUMPTIVE   EVIDENCE. 

DENCE 


See    Excise 
See   Eti- 
See 


PREVENTION    OP   SMUGGLING, 
Customs,  146 

PRINT  WORKS.    See  Factories,  489 

PRISON  BUILDING.    See  Gaols,  893 

PROBATE.    See  Evidence,  63 

PROCEEDINGS   IN   COURTS.    See  Evi- 
dence, 51 

PROOF  HOUSE.    See  Firearms,  540 

See  Friendly 


PROVIDENT   SOCIETY. 
Society,  733 

PUBLIC    DOCUMENTS. 
60 


See   Evidence, 


QUARTER    SESSIONS. 
66,67 
Appeals  to,  see  Customs,  Excise,  Fac- 
tory, Game,  Highways 


See  Harbours 


See  Evidence, 


QUAYS. 

RAILWAYS    PASSENGER    DUTY.      See 
Excise,  194 

RECOGNIZANCES.    See  Fines,  529 

RECORDS.    See  Evidence,  54;   Forgery, 
641 

REGISTRAR  GENERAL,  CERTIFICATE 
OF.     See  Evidence,  70 
Of  Friendly  Societies.     See    Friendly 
Societies,  697 

REGISTER  OP  FOREIGN  CHAPEL.    See 
Evidence,  49 

Of  companies.    See  Evidence,  53 
In  factories.     See  Factories,  452,  497 

REPAIRS   OP    HIGHWAYS.    See  High- 
ways, 988 

REPORT    BY   MASTER.     See   Customs, 
121 

Of  gaoler.    See  Gaols,  891 


RESTITUTION. 
695 


See   Forcible    Entry, 


RETAILERS   OP   EXCISABLE    GOODS. 

See  Excise 

ROLLS  OP  MANOR,  HOW  PROVED.   See 

Evidence 

ROPE  WORKS.     See  Factories,  514 

RULES  AND  ORDERS  OF  COURT.    See 

Evidence 

SPIRITS.    See  Customs,  127 :  Excise,  194, 
333 


STAGE   CARRIAGES. 
cences,)  194 

STAMPS,    WANT     OF. 
79 


See  Excise    (Li- 
See   Evidence, 


STEAM  ENGINES.    See  Highways,  1050 

STORES.    See  Customs 

SUBPCENA.    See  Evidence,  94,  95,  109 

SUGAR,  IN   DISTILLING.    See  Excise 
(Spirits)  350 

Home  made.    See  Excise,  194 

SURGEON.     See  Factories,  437,  447,  449 
448;  Gaols,  890  ' 

SURVEYOR  OF  HIGHWAYS.    ,S«  High- 
ways, 1010 
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SWAN'S.    See  Esteat,  13  ;  Game,  805 

SCHOOLS.    See  Factokies,  439,  456 

SEA  FISH.     See  Fish  and  FisHERrES,  587 

SEALS,  BREAKING  OPEN.    See  Customs, 
139,  119 

SEARCHER,  DUTIES  OF.    See  Customs 
136—138 

SECONDARY     EVIDENCE.       See    Evi- 
dence 

SEIZURES     OF     SHIP     OR     GOODS. 
&i3  Customs,  153 
See  Excise 

SHERIFF.     See  Gaols;    Escape;    Fines, 
628 

SHIPS.    See  Customs 

SHIP'S   PAPERS,  HOW   TO  BE    KEP1\ 
See  Customs 
When  admissible   in  evidence,  see  Evi- 
dence, 49 

SHIP'S  REGISTER.    See  Evidenck,  53 

SHIPPING  BILL.    See  Customs 

SIGNALS.    See  Customs  (prevention  ov 
smuggling),  1573 

SILVER  WARES.    See  Gold  and  Silver 

WARES,  excise,  PLATE 

SKILLED    WITNESS.       See     Evidence, 
44 

SMALL  CRAFT.    See  Customs,  197 

SMUGGLING,    PREVENTION    OF.      Set 
Customs,  146 

SNUFF.    See  Customs  ;  Excise,  386 

SOLITARY  CONFINEMENT.     See  Gaols, 
878 

TEA.    See  Excise,  Copeee,  Tea,  &c.,  196, 
285 

TERRIERS.     See  Evidence,  52,  53 

TOBACCO.  See  Customs,  118,  128,  (Ex- 
cise,) licences  to  deal  in,  383,  and  re- 
gulations, 383,  482 

TOLL    COLLECTORS.       -See    Highways, 
Turnpike  and  Extortion,  428 
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TRADE  MARKS.    See  Forgery 

TRANSFER   OF   STOCK.    See  Forgery, 
647 

TRANSIRE.    See  Customs,  142 

TREACLE.  See  Excise  (Alb  and  Beer  and 
Spirits) 

TREASURER.    See  Gaols,  864 
Tut'npiJce  roads 
Highways  into  districts 

TREES.    See  Highways,  1055 

TROUT.    See  Fish  and  Fisheries,  576 

TURNKEY.    See  Gaols,  887 

TURNPIKES.     See  Highways  (Turnpike) 

UNCLEAN  FISH.  See  Fish  and  Fisheries, 
659 

UTTERING.    See  Forgery 

VAGRANTS.    See  Gaming,  839,  854 

VENTILATION.    See  Factory,  483 

VERDICT.    See  Evidence,  58 

VESTRY  BOOKS.     See  Evidence,  51 

VICTUALLING  BILL.    See  Customs,  136, 
139 

VINEGAR.    See  Excise,  390 

VISITING  JUSTICES.    See  Gaols,  899 

VOLUNTEERS.     See    Highways    (Turn- 
pike), 1235 

VOTING  PAPERS.    See  Evidence,  50 

WAIFS.    See  Esteay 

WAREHOUSE  KEEPER.  See  Customs,126 

WAREHOUSING  OF   GOODS.    See  Cus- 
toms, 126 

WARRANTS  OF  ARREST.    See  Evidence, 
65 

WASH.    See  Excise,  349,  353 

WATER   BAILIFF.    See  Fish  and  Fishe- 
ries, 571 

WAYWARDEN.    See  Highways,  1104 

WEIGHTS    AND    SCALES.    See  Excise. 
230,  375 


TOMBS,  INSCRIPTIONS.    See  Evidence      :   WHEELS.     See  Highways 
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WINDMILLS.     See  Highways,  1010,  1263 

WINES,  FOREIGN.  See  Excise,  (Licence,) 
201 

WITNESS.    See  Etidenoe;  Customs,  165  ; 
Game,  786 ;  Factories,  459 
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WOMEN.    See  Factobt,  454,  465,  483 
WORTS  OR  WASH.    See  Excise,  349 
WRIT.     See  Evidence,  68 
YOUNG  PERSONS.    See  Faotobibs,  47; 
476,  483 


END   OF   VOL.    II. 
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